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PUBLIC  SERVICE  COMMISSIONS 


ALABAMA. 
PuUic  Serrice  CommiMioB. 

8ah  p.  KjonnEDY,  President,  Axmis- 
ton. 

B.  H.  Cooper,  Birminghain. 

S.  P.  Gaillabd,  Mobile. 

Atticub  Mulugn,  Secretary,  Mont- 
gomery. 

ARIZONA. 

Corporation  CommUtioii. 

F.  A.  JovTB,  Chairman,  Phoenix. 

A,  W.  Cole,  Phcenix. 

W.  P.  Geaey,  Phoenix. 

W.  N.  San«steb,  Secretary,  Phoenix. 

ARKANSAS. 
Raflroad  CommiMion. 

Thomas  K  Wood,  Chairman,  Little 

Rock. 
J.  Sam  Rowland,  Little  Rock. 
W.  F.  McKnioht,  Little  Rock. 
H.     R.     Wilson,    Secretary,    Little 

Rock. 

CALIFORNIA. 
Railroad  CommiMion. 

Max  Thelen,  President,  833  Market 

St.,  San  Francisco. 
H.  D.  LoYELAND,  833  Market  St.,  San 

Francisco. 
Alex  Gordon,  833  Market  St.,  San 

Francisco. 
ElDwrN  O.  Edgerton,  833  Market  St., 

San  Francisco. 
Prank  R.  Devun,  833  Market  St., 

San  Francisco. 
Charles  R.  Detrick,  Secretary,  San 

Francisco. 


COLORADO. 

Public  UtfliHot  Commissioii. 

M.  H.  Atlbsworth,  Chairman,  State 

Capitol,  Denver. 
Sheridan  S.  Kendall,  State  Capitol, 

Denver. 
George  T.   Bradley,   State  Capitol* 

Denver. 
George  F.  Oxlbt,  Secretary,  Denver. 

CONNECTICUT. 
Public  Utflitiot  Commission. 

Richard  T.  Higgins,  Chairman,  Win* 
sted. 

John  H.  Hale,  South  Glastonbury. 

Chas.  C.  Elwell,  New  Haven. 

Henrt  F.  Billings,  Secretary,  Hart- 
ford. 

DISTRICT  OF  COLUMBIA. 
Public  Utilitias  Commission. 

Lieut.  Colonel  Charles  W.  Kutz, 
Corps  of  Engineers,  United  States 
Army,  Chairman,  District  Bldg., 
Washington. 

Loins  Brownlow,  Florence  Court, 
Washington. 

Oliver  P.  Newman,  District  Bldg., 
Washington. 

Walter  C.  Allen,  Executive  Secre- 
tary, Washington. 

B.  A.  Harlan,  Chief  Clerk,  Wash- 
ington. 

FLORIDA. 

Railroad  Commission* 

R.  Hudson  Burr,  Chairman,  Talla- 
hassee. 
Newton  A.  Blitgh,  Tallahassee. 
RoTAL  C.  Dunn,  Tallahassee. 
J.  Will  Yon,  Secretary,  Tallahassee. 
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PUBLIC  SERVICE  COMMISSIONS. 


GEORGIA. 

Railroad  Commission. 

Chables     M.     Candles,     Chairman, 

Atlanta. 
John  T.  Boifeuillet,  Atlanta. 
Geobge  Hillyeb,  Atlanta. 
James  A.  Pebby,  Lawrenceville. 
Paul  B.  Tbammell,  Dalton. 
Albebt  Colloeb,  Secretary,  Atlanta. 

HAWAII. 
Public  Utilities  Commission. 

Chables  R.  Fobbes,  Chairman,  Hono- 
lulu. 

Willlam  T.  Cabden,  Honolulu. 

Alex.  J.  Giqnoux,  Honolulu. 

H.  P.  0*SuLLiVAN,  Secretary,  Hono- 
lulu. 

IDAHO. 
Public  Utilities  Commission. 

Axel  P.  Ramstedt,  President,  Boise. 

A.  L.  Fbeehafeb,  Boise. 

John  W.  Gbaham,  Boise. 

E.  G.  Gallet,  Secretary,  Boise. 

ILLINOIS. 
State  Public  Utilities  Commission. 

WnjJAM  L.  O'Connell,  Chairman, 
714  Insurance  Bldg.,  Chicago. 

Fbank  H.  Funk,  Springfield. 

Walteb  a.  Shaw,  Springfield. 

Owen  P.  Thompson,  Springfield. 

RiOHABD  Tates,  Springfield. 

R.  V.  Pbatheb,  Secretary,  Spring- 
field. 

INDIANA. 

Public  Senrice  Commission. 

Thomas  Duncan,  Chairman,  121 
State  House,  Indianapolis. 

James  L.  Clabk,  Room  120,  State 
House,  Indianapolis. 

Chables  A.  Edwabds,  Room  1221, 
State  House,  Indianapolis. 

John  F.  McClube,  Room  124,  State 
House,  Indianapolis. 

Edwin  Cobb,  120^  State  House,  In- 
dianapolis. 

Joseph  L.  liiOLET,  Secretary,  89  State 
House,  Indianapolis. 


IOWA. 

Board  of  Railroad  Commissioners. 

Clipfobd  Thobne,  Chairman,   Wash- 

ington. 
John  A.  Guiheb,  Wintersel 
E.  D.  Chassell,  La  Mars. 
Geobge    L.    McCaughan,    Secretary, 

Das  Moines. 

KANSAS. 

Public  Utilities  Commission* 

Joseph   L.   Bbistow,  Chairman,  To- 

peka. 
C.  F.  Foley,  Topeka. 
John  M.  Kinkel,  Topeka. 
Cabl  W.  Moobe,  Secretary,  Topeka. 

KENTUCKY. 
Railroad  Commission. 

Laubence  B.  Finn,  1st  Dist.,  Chair- 
man, Franklin. 

Sh).  T.  Douthitt,  2d  Dist.,  New 
Castle,  Ky. 

H.  G.  Gabbett,  3d  Dist.,  Winchester, 
Ky. 

RiOHABD  Tobin,  Secretary,  Frank* 
fort. 

LOUISIANA. 

Railroad  Commission. 

Shelby  Taylob,  Chairman,  Crowley. 
BxTBK  A.  Bbidges,  Homer. 
John  T.  Michel,  New  Orleans. 
Henby  Jastbemski,  Secretary,  Baton 
Rouge. 

MAINE. 
Publiw  UtOitios  Conunission. 

Benjamin    f'.    Clkavbs,    Chairmaiit 

Augusta. 
William  B.  Skelton,  Augusta. 
Chables  W.  Mullen,  Augusta. 
Geobge  F.  Giddings,  Clerk,  Augusta. 
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MARYLAND. 

Public  Senrice  CommUsioB. 

Albert  G.  Towers,  Chairman,  Balti- 
more. 

£.  Clat  Timanxts,  Mimsey  Bldg.,  Bal- 
timore. 

Phiup  D.  Laibd,  Munsey  Bldg.,  Bal- 
timore. 

BcNj.  T.  Feadall,  Secretary,  Balti- 
more. 


MASSACHUSETTS. 

Public  Service  Commission. 

Fbedebiok    J.    MACLEOD,    Chairman, 

Cambridge. 
£vERBTT  E.  Stone,  Springfield. 
John  F.  Meanet,  Blackstone. 
Joseph  B.  Eastman,  Winchester. 
Chasles  a.  Russell,  Gloucester. 
Andrew    A.    Highlands,    Secretary, 

Brookline. 


Botfd  of  Gm  ana  Electric  Ught 
Commissioners. 

Alonzo  R.  Weed,  Chairman,  15  Ash- 

burton  Place,  Boston. 
MoBRis  SoHAxr,  15  Ashbnrton  Place, 

Boston. 
Solomon  Lbwknbeeo,  15  Ashburton 

Place,  Boston. 
R.  Q.  ToBET,  Clerk,  Boston. 


MICHIGAR 

Railroail  Commission. 

Lawton  T.  Hbmans,  Chairman,  (K>2 

Oakland  Bldg.,  Lansing. 
Cassius  L.  Gla8«ow>  Lansing. 
C.    8.    GuNNiNOHAM,    601    Oakland 

Bldg.,  Lansing. 
WnxAED    K.    QmEMma,    Secretary, 

Lansing. 


MINNESOTA. 

Raflroad  and  Wareh 
Commission. 

Ira  B.  Mills,  Chairman,  State  Capi- 
tol, St.  Paul. 

Charles  £.  Elmquist,  State  Capitol, 
St.  Paul. 

0.  P.  B.  Jaoobson,  State  Capitol,  St. 
Paul. 

A  C.  Clausen,  Secretary,  St.  PauL 

B4ISSISSIPPL 

Railroad  Commission. 

F.  M.  Sheppard,  President,  Richton. 

George  R.  Edwards,  McCooL 

W.  B.  Wilson,  Corinth. 

James  Galceran,  Secretary,  Jackson. 

MISSOURL 
Public  Service  Commission. 

William  G.  Busbt,  Chairman,  Jef- 
ferson City. 

John  Kbnnish,  Jefferson  City. 

Howard  B.  Shaw,  Jefferson  City. 

Edwin  J.  Bean,  Jefferson  City. 

EuoENE  McQuillin,  Jefferson  City. 

T.  M.  Bradbury,  Secretary,  Jefferson 
City. 

MONTANA. 

Board  of  Railroad  Commissioners 
and  Public  Serrice  Commission. 

J.  H.  Hall,  Chairman,  Helena. 

J.  B.  McCoRMiOK,  Helena. 

E.  A.  MORLET,  Helena. 

W.  B.  Rhoadbs,  Secretary,  Helena. 


NEBRASKA. 
State  Railway  Commission. 

H.  T.  Clarke,  Jr.,  Chairman,  State 
Capitol,  Lincoln. 

Thomas  L.  Hall,  State  Capitol,  Lin- 
coln. 

H.  G.  Tatlob,  State  Capitol,  Lincoln. 

T.  A  Bbowne,  Secretary,  l^incoln. 
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PUBLIC  SERVICE  COMMISSIONS. 


NEVADA. 

RailroMi  CommiMiott  and  Public 
Service  Comaissiott. 

H.    F.    BjLBTnne,    Qiairmaii,    Carson 

City. 
J.  F.  Shaugenssst,  Carson  City. 
W.  H.  Simmons,  Reno. 
E.    H.    Walkeb,    Secretary,    Carson 

City. 

NEW  HAMPSHIRE. 

Public  Service  CommisMon. 

EowABD   C.   KiLBS,   Chairman,    Con- 
cord. 
Thomab  W.  D.  Wobtebn,  Concord. 
William  T.  Gunitison,  Concord. 
Waltbs  H.  Temm,  Clerk,  Concord. 

NEW  JERSEY. 

Board  of  Public  Utility  Commis- 
sioners. 

Ralph  W.  E.  Donoes,  Chairman, 
Camden. 

John  J.  Tbeaoy,  16  Exchange  Place, 
Jersey  City. 

John  W.  Slocum,  Long  Branch. 

Alfbed  N.  Babbeb,  Secretary,  Tren- 
ton. 

NEW  MEXICO. 

State  CorporatioB  Commission. 

M.  S.  Gbovbs,  Chairman,  Santa  Fe. 
0.  li.  OwBN,  Santa  Fe. 
Hugh  H.  Williams,  Santa  Fe. 
Eowht  F.  Coabd,  Clerk,  Santa  Fe. 

NEW  YORK. 

Public  Serrice.  Commission,  1st 
District. 

OsoAB    S.    Stbaus,    Chairman,    120 

Broadway,  New  York  City. 
William   Haywabd,   120   Broadway, 

New  York  City. 
Henbt  W.  Hodge,  120  Broadway,  New 

York  City. 
Travis  H.  Whitnkt,  120  Broadway, 

New  York  City. 


Charles  S.  Hebvet,  120  Broadway, 

New  York  City. 
Jambb   B.    Walkeb,    Secretary,   120 

Broadway,  New  York  City. 

Public  Serrice  Commission^  2d 
District. 

Setmoub  Van  Santvoobp,  Chairman, 
Albany. 

Devoe  p.  Hodson,  Albany. 

William  Temple  Emmet,  Albany. 

Frank  Irvine,  Albany. 

James  O.  Care,  Albany. 

Francis  X.  Disnet,  Secretary,  Al- 
bany. 

NORTH  CAROLINA. 

Corporatiott  Commission. 

Edward  L.   T^ayis,   Chairman,   B»- 

leigh. 
William  T.  Lee,  Raleigh. 
George  P.  Pell,  Raleigh. 
A.  J.  Maxwell,  Clerk,  Raleigh. 

NORTH  DAKOTA. 

Board  of  Railroad  Commissioners. 

W.  H.  Stutsman,  President,  Mandan. 
W.  H.  Mann,  New  Salem. 
O.  P.  N.  Anderson,  Starkweather. 
Walter  F.  Cushing,  Secretary,  Bis- 
marck. 

OHIO. 

Public  Utilities  Commission. 

Beeoher  W.  Waltermtbb,  Chairman, 
Columbus. 

Lawrence  K.  Lanodon,  Colimibus. 

Louis  M.  Day,  Columbus. 

D.  H.  Armstrong,  Secretary,  Colum- 
bus. 

OKLAHOMA. 

Corporation  Commission. 

J.  E.  Love,  Chairman,  Oklahoma  City. 
George  A.  Henshaw,  Oklahoma  Ci^. 
W.  D.  Humphrey,  Oklahoma  City. 
J.    H.    Htdb,    Secretary,    Oklahoma 
City. 


Digitized  by 


Google 


FUBUC  SERVICE  CX)MMIS8I0KS. 


OREGON. 

Public  Sunicm  CommiMioB. 

Thomas    K.    Cahfbbx,    Chftirmm, 

Salem. 
Frank  J.  Mn.TJtR,  Salem. 
Htlen  H.  Gobbt,  SaloBL 
Edward  Ostrandkb,  Secretary,  SaUm. 

PENNSYLVANIA. 

Pablic  Serrice  CommiMJim. 

Wm.  D.  B.  AiNXTy  Chairman,  Harrii- 
botg, 

JcEN  S.  Bjluxq,  Hanidmrg. 

Wm.  a.  Mageb,  310  Friek  BUg., 
Ptttaburg. 

Milton  J.  Bbbght»  Lancaatar. 

Jaiobb  AixxttN,  HarriBOB  Bldg/,  Phila- 
delphia. 

MiosAKL  J.  Rtav,  1684  Land  Hilt 
Bldg.,  Philadelphia. 

A.  B.  MiLLAB,  Secretary,  Harrislnirg. 

PHILIPPINE  ISLANDS. 

Board   of  Public   Utilitiaa 
CommiiMonen. 

MABiAifo  Cm,  President,  Manila. 
Clyde  A.  DeWitt,  Manila. 
Bernard  Heestein,  Manila. 
C.   C.  Mitchell,  Secretary,  Manila. 


RHODE  ISLAND. 

Pablic  Utilities  CommiMion. 

William  C.  Bliss,  Chairman,  19  Col- 
lege St.,  Providence. 

Samuel  E.  Hxtdson,  Woonsocket. 

Robert  F.  Rodman,  Lafayette. 

John  W.  Rowe,  Secretary,  ProTi- 
denca. 


SOUTH  CAROLINA. 

Raibroad  Commi—ioa. 
Q.    MoD.    Hampton,   Chairman,   Co- 
lumbia. 
John  G.  Richards,  Columbia. 
Frank  W.  Shealt,  Columbia. 
J.  P.  Darbt,  Secretary,  Columbia. 


SOUTH  DAKOTA. 

Board   of  Railroad   CommiMiono 

J.  J.  MuRPHT,  Chairman,  Pierre. 
P.  W.  Doughebtt,  Pierre. 
W.  G.  Smith,  Pierre. 
H.  A.  Ustrud,  Secretary,  Plena. 


TENNESSEE. 

Railroad  CommiMion. 

B.  A.  Bhxxnb,  Chairman,  NatfiTiUa. 
H.  H.  Hannah,  Nasimlle.  ^ 

Gborob  N.  Welch,  Nashville. 
Miss     WnuB     Fields,     Secretary, 
NAahYille. 


TEXAS. 

Railroad  Commitsion. 

AixisoN  Matiteu),  Chairman,  Ana- 
tin. 
Earlb  B.  Matfieu),  Austin. 
Charles  H.  Hurdlbston,  Austin. 
E.  R.  McISAN,  Secretary,  Austin. 

VERMONT. 

Public  Serrice  Comminion. 

Robebt  C.  Bacon,  Chairman,  Brai- 

tleboro. 
WnxiAM  R.  Wabneb,  Vergennes. 
Walteb  a.  Dutton,  Hardwlck. 
Neil   D.    Clawson,    Clerk,   Brattla- 

boro. 
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PUBLIC  SERVICE  COMMISSIONS. 


VIRGINIA. 
State  Corporation  Commission. 

Chbistopheb  B.  Gabnett,  Chairman, 
Richmond. 

WirxiAM  F.  Rhea,  Richmond. 

J.  Richard  Wingfield,  Richmond. 

Richard  T.  Wilson,  Clerk,  Rich- 
mond. 

WASHINGTON. 

Public  Senrico  Commission. 

E.  F.  Blaine,  Chairman,  Olympia. 
Arthur  A.  Lewis,  Olympia. 
Frank  R.  Spinning,  Olympia. 
J.  H.  Brown,  Secretary,  Olympia. 

WEST  VIRGINIA. 

Public  Sorrico  Commission. 

E.  F.  Morgan,  Chairman,  Charleston. 
Elliott  Nobthoott,  CharlMton. 
E.  G.  BuxB,  Charleston. 


R.  B.  Bernhbdc,  Secretary,  Charles- 
ton. 

WISCONSIN. 
Railroad 


Carl  D.  Jaokbon,  Chairman,  Biadi- 
Bon.  ' 

Walter  Alexander,  Madison. 

Hbnrt  R.  Trumbower,  Madistm. 

Harold  L.  Gkibse,  Secretary,  Madi- 
son. 

WYOMING. 
Public  Sanrico   Commission. 

John  B.  Kbndriok,  Governor,  Chair- 
man, Cheyenne. 

RORERT  B.  Forstthe,  Auditor,  Vioe- 
Chairman,  Qieyenne. 

Herman  B.  Gaxis,  Treasurer,  C^ibj^ 
enne. 

H.  A.  Floid^  Seeretary,  Cbiejmm. 
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ABBREVIATIONS  OF  COMMISSION 
REPORTS 

Ann.  Rep.  Ala.  R.  C Annual  Report  of  the  Alabama  Railroad  Com* 

mission. 

**        "    Ariz.  C.  C Annual    Report    of   the  Arizona   Corporation 

Commission. 

**        *'    Ariz.  R.  C Arizona  Railway  Commission  Annual  Reports. 

1909-10. 

"  "  Ark.  R.  C Arkansas  Railroad  Commission  Annual  Re- 
ports. 

*  "    Cal.  Bd.  R.  C.  ...California  Board  of  Railroad  Commissioners. 

Annual  Reports. 

"        "    Can.  R.  C Board  of  Railway  Commissioners  of  Canada 

Annual  Reports. 

«  "  Colo.  P.  U.  C.  ...Annual  Report  of  the  Colorado  Public  Util- 
ities Commission. 

**        **    Col.  S.  R.  C Colorado  State  Railroad  Commission  Annual 

Reports.    1907-14. 

*  "    Conn.  P.  U.  C.  ..Annual  Report  of  the  Connecticut  Public  Util- 

ities Commission. 
"        "    Conn.  R.  C Annual   Report   of   the  Connecticut   Railroad 

Commissioners.     1853-1911. 
*•        ••    Dist.  Col.  P.  U.  C.  Annual   Report   of  the  District  of   Columbia 

Public  Utilities  Commission. 
^        **    Fla.  R.  C Annual  Report  of  the  Railroad  Commissioners 

for  the  State  of  Florida. 

*  **    Qa.  R.  C Annual  Report  of  the  Railroad  Commission  of 

Georgia. 

*  «    Houston,  Tex.,  P. 

8.  C Houston,  Taas,  Public  Seryice  Commissioner, 

Annual  Reports. 
^        **    la.  R.  C Annual  Report  of  the  Iowa  Board  of  Railroad 

Commissioners. 
"*        "    Ida.  P.  U.  C Annual  Report  of  the  Idaho  PubUc  UtUities 

Commission. 

*  *    m.  P.  U.  C Annual  Report  of  the  Public  Utilities  Commis- 

sion of  Illinois. 
**        **    111.  R.  ft  W.  C.  ..Annual  Report  of  the   Illinois  Railroad  and 

Warehouse  Commission.     1871-1913. 
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California. 

Be  Corona  Gas  ft  S.  L.  Co.  (mem.)  I916F,  p.  21. 
Form  of  mortgage  approved  (June  27,  1916). 
Form  of  mortgage  changed  (July  10,  1916). 
Be  BiBhop  Light  &  P.  Co.  (mem.)  1916F,  p.  20. 

Form  of  mortgage  approved  (July  10,  1916). 
Re  Willowbrook  Water  Co.  (mem.)  1916F,  p.  23. 
Form  of  mortgage  approved  (July  15,  1916). 
Be  Pomona  Valley  Teleph.  &  Teleg.  Union  (mem.)  1916F,  p.  19. 

Order  authorizing  use  of  part  of  proceeds  of  security  issues  for  work- 
ing capHal  (July  15,  1916). 
Be  Martinez  &  C.  Interurban  R.  Co.  (mem.)  1916F,  p.  22. 

Form  of  mortgages  approved  (July  21,  1916). 
Be  Central  California  Gas  Co.  (mem.)   1916F,  p.  23. 

Order  authorizing  issuance  of  $20,000  conmion  stock  to  be  sold  at  par, 
and  129,500  preferred  stodc  to  be  sold  at  not  less  than  90,  proceeds 
to  be  need  for  improvements  and  additions  to  gas  plants  at  Visalia 
and  PoTtenrille  (August  7,  1916) 
Be' Western  P.  R.  Ck>.  1916F,  p.  483. 

Stipulation  in  reference  to  value  of  franchises  filed  (August  18,  1916), 
Be  Boeeville  Teleph.  Co.  (mem.)  1916D,  p.  237. 

Order  authorizing  issuance  of  83  shares  of  capital  stock  of  par  value 
of  $10  to  reim'burse  treasury  for  moneys  expended  for  extensions, 
additions  and  betterments;  said  issue  to  be  part  of  and  not  in  addi- 
tion to  400  shares  of  stock  previously  authorized  by  Commission 
in  Decision  No.  2021,  December  22,  1914  (August  23,  1916). 


Connecticut. 

Be  Short  Line  Electric  R.  Co.  (mem.)  1915C,  p.  170. 

Remainder  of  double  truck  open  cars  to  be  equipped  with  folding  steps 
(October  30,  1916). 
Be  New  York,  N.  H.  &  H.  R.  Co.  (mem.)  1916E,  p.  82. 

Approval  of  further  alteration  in  grade  of  railroad  of  Norwich  company 
(October  31,  1916). 

exix 


Digitized  by 


Google 


cxx  APPEALS,  REHEARINGS,  ETC. 

Illinois. 

Re  New  York,  C.  &  St.  L.  R.  Co.  (mem.)  1916F,  p.  25. 

Change  in  person  to  act  for  New  York,  Chicago,  &  St.  Louis  Railroad 
Company  in  matter  of  equipment  trust  (July  25,  1916). 
Re  Harder's  Fireproof  Storage  &  Van  Co.   (mem.)   1916F,  p.  27. 

Amount  of  securities  authorized  reduced  to  $165,000  on  application  of 
the  company  (August  8,  1916). 
Re  Central  Cold  Storage  Co.   (mem.)  191 6F,  p.  26. 

Provisions  relative  to  issuance  of  stock  modified   (September  5,  1916). 
Re  Chicago,  N.  S.  &  M.  R.  Co.  (mem.)  1916F,  p.  26. 

Change  in  form  of  mortgage  authorized  (September  5,  1916). 
Re  Saline  Electric  Co.   (mem.)   1916F,  p.  24. 

Change  of  trustee  in  deed  of  trust  authorized  (September  16,  1916). 
Peoria  v.  Chicago,  B.  &  Q.  R.  Co.  1916A,  p.  493. 

Time  extended  30  days  for  completion  of  viaduct  (October  18,  1916). 
Re  Toledo,  St.  L.  &  W.  R.  Co.  (mem.)  1916F,  p.  25. 

Order  setting  aside  issuance  of  8  promissory  notes  to  be  used  in  part 
payment  of  5  locomotives,  and  substituting  83  promissory  notes  of 
$1,000  each  (October  31,  1916). 

liouislana. 

Caddo  V.  Kansas  City  Southern  R.  Co.  (mem.)  1916E,  p.  820. 
Order  rescinded  (October  17,  1916). 

Mississippi. 

Charleston  v.  Yazoo  ft  M.  Valley  R.  Co.  (mem.)  1916E,  p.  821. 

Railroad  company  allowed  imtil  January  1,  1917,  in  which  to  complete 
work  of  removal  and  construction  of  depot  (September  12,  1916)'. 

New  Hampshire. 

Re  Rockirgham  Coimty  Light  &  P.  Co.  (mem.)  1916F,  p.  38. 
Form  of  mortgage  approved  (August  28,  1916). 

New  York,  First  District. 

Re  Kings  County  Lighting  Co.  (mem.)  1916F,  p.  39. 

Order  amended  respecting  conditions  imposed  by  it  (September  8,  1916). 

New  York,  Second  District. 

Re  Edison  Electric  Light  &  P.  Co.  (mem.)  1916F,  p.  39. 

Order  authorizing  the  Fonda,  Johnstown  &  Gloversville  R.  Co.  to  pur- 
chase at  par  all  or  any  part  of  the  2770  shares  of  common  capital 
stock  from  Edison  Electric  Light  &  Power  Company  to  be  paid 
for  by  an  amount  of  obligations  of  said  Edison  Company  (June  13, 
1916). 
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Re  Hiddleborgh  &  S.  R.  Co.  (mem.)   1916F,  p.  42. 

Expenditure  of  bond  premium  approved  (July  20,  1916). 
Re  Union  Springs  Light  &  P.  Co.  (mem.)  1916F,  p.  41. 

Selling  price  of  bonds  reduced  from  100  to  90  per  cent  of  face  value 
(July  25,  1916). 
Re  North  Shore  Electric  Light  &  P.  Co.  (mem.)   1916F,  p.  43. 

Order  making  change  in  use  of  proceeds  (August  8,  1916). 

Ohio, 

Re  Northern  Ohio  Traction  &  Light  Co.  (mem.)   1916F,  p.  48. 

Change  in  disposition  of  the  proceeds  of  the  issuance  of   securities 
authorized  (October  6,  1916). 

Wisconsin. 

Re  Elroy  Teleph.  Co.  1916A,  p.  219. 

Section  2  of  order  rescinded  (October  11,  1916). 
Holle  V.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  1916F,  p.  469. 

Rehearing  denied  (November  1,  1916). 
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ABIZONA  CORPORATION  GOBfMISSION. 

BE  THATCHEB  WATER  COMPANY. 

[Docket  No.  275.] 

S^rvieC'^  Water '^Ftd fitment  of  contr<ust  to  serve, 

1.  A  water  company  was  ordered  to  supply  an  association  of  cob- 
ramers  in  accordance  with  the  terms  of  its  contract,  where  the  con- 
Bnmers  had  installed  the  mains  and  service  pipes  at  a  large  expense 
is  relianee  upon  the  contract,  and  the  specified  rate  was  not  on  its 
face  tmreasonably  low. 

fiarvioe  — TFoter  — TFcwte  — In8tall<ition  of  air^relief  valvea* 

2.  A  water  company  furnishing  water  to  an  association  of  con- 
■omers  under  a  contract  whereby  it  was  to  keep  in  repair  the  mains 
installed  by  the  consumers  was  ordered  to  install  in  such  mains  suit- 
able air-pressure  relief  valves  to  prevent  loss  of  water. 

Service-^ Meters-^ Duty  to  install -- Prevention  of  waste, 

3.  An  association  of  consumers  receiving  water  through  mains 
and  service  pipes  installed  by  them  under  a  contract  with  the  com- 
pany was  ordered  to  install  meters  in  each  service  pipe,  leaving  the? 
main,  where  there  was  a  large  wastage  of  water,  and  the  contract  re- 
quired the  company  to  maintain  the  mains,  but  was  silent  as  to  th^ 
maintenance  of  the  ■  service  pipes. 

JSate8  — TFoter  — Jfinimum  charge  •^  Contract  rates, 

4.  A  water  company  furnishing  water  to  an  association  of  con- 
sumers under  a  contract  which  provided  that  the  mains  and  service 
pipes  were  to  be  installed  by  the  consumers,  and  which  fixed  a  rate 
of  50  cents  per  thousand  gallons  of  water,  was  authorized  to  exact 
a  minimum  charge  of  $1  per  month  for  each  consumer  served  although 
the  contract  made  no  provision  for  a  minimum  bilL 

[January  14,  20,  1916.] 

Petiti(>k  that  rates  for  water  to  consumers  at  Hubbard  be 
fixed;  that  supply  be  metered,  liiat  temporary  rate  be  fixed,  that 

P.U.R.1916F.  1 
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minimum  charge  be  established;  company  ordered  to  supply 
water  in  acjcordance  with  its  contract,  and  to  install  air-pressure 
relief  valves;  consumers  ordered  to  install  certain  meters;  mini- 
mum charge  fixed. 

Appearances:  S.  G.  Sims  for  Thatdier  Water  Oompany ;  W. 
B.  Chambers  for  W.  N.  Farley  and  other  c<»i8um0rs  of  Hubbard 
and  vicinity. 

Jones,  Chairman:  Thatcher  Water  Company,  by  petition, 
asks  that  the  rates  for  water  supplied  the  residents  of  Hubbard 
and  vicinity  for  domestic  use  be  fixed;  that  water  supplied  by 
it  to  such  consimiers  be  measured  by  meter  at  the  point  where 
the  main  or  pipes  of  Hubbard  Water  Company  joins  the  main  or 
pipe  lines  of  petitioner;  that  a  temporary  rate  of  50  cents  per 
thousand  gallons  so  delivered  and  measured  be  established,  pend- 
ing determination  of  a  reasonable  rate;  that  it  be  authorized  to 
refuse  delivery  of  water  in  event  payment  is  not  made  by  con- 
sumers at  the  rate  prescribed,  and  that  a  minJTnum  charge  also  be 
established. 

For  convenience,  the  Thatcher  Water  Company  will  herein- 
after be  referred  to  as  "company,"  and  the  residents  and  con- 
sumers of  Hubbard  as  "consumers." 

It  is  further  alleged  in  the  petition  that  a  contract  was  entered 
into  between  the  company,  an  incorporation,  and  O.  Lamoreaux 
and  twenty-eight  other  residents  of  Hubbard  on  March  17,  1914, 
by  the  terms  of  which  the  company  agreed  to  deliver  water  to 
mains  to  be  laid  by  the  residents  or  consumers  of  Hubbard ;  that 
the  rate  fixed  by  the  contract  is  50  cents  per  one  thousand  gal- 
lons, to  be  measured  at  the  point  where  the  mains  or  pipes  of  the 
c<msumers  connect  with  those  of  the  company.  A  oopy  of.  this 
contract  accompanied  the  petition.  A  copy  of  the  petition  was 
served  upon  O.  Lamoreaux  and  certain  other  of  the  residents  of 
Hubbard  who,  answering,  state:  That  the  contract  referred  to 
was  entered  into  in  good  faith  by  each  and  all  of  the  parties 
thereto;  that  the  consumers,  relying  upon  the  contract  and  its 
faithful  observance  on  the  part  of  the  company,  spent  several 
thousand  dollars  in  labor  and  equipment,  laying  pipe  lines  con- 
necting with  the  Thatcher  Water  Company  and  extending  to 
the  sevwar  consumers ;  that  when  the  contract  was  made  other 
Water  companies  WjBie  a^Kxioils  to  supply  ik^  Hubbard  district 
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with  water,  but  that  the  Thatcher  Water  Company  held  out  the 
cooQtract  referred  to  as  a  special  inducement^  offering  the  con- 
sumers the  rates  therein  provided,  and  further  that  it  could  save 
money  upon  the  purchase  of  pipe  by  procuring  it  from  the  same 
company  which  furnished  pipe  it  had  installed;  and,  relying 
upon  such  statemetnt,  they  procured  pipe  so  recommended  by  the 
company  and  entered  into  the  contract  referred  to.    • 

Further,  the  consumers  allege  that  the  company  has  utterly 
failed  to  keep  the  pipe  line  in  repair,  one  of  the  conditions  of 
the  contract,  and  that  the  consumers  on  their  part  are  prepared 
and  willing  to  carry  out  the  terms  of  the  contract  provided  the 
company  on  its  part  will  do  likewise. 

It  is  further  stated  by  the  consumers  that  there  •  have  been 
many  times  since  they  have  been  using  water  imder  the  contract 
that  the  company  has  failed  to  supply  water  for  their  use,  and 
that  it  would  be  unjust  to  fix  a  minimum  rate  when  the  con- 
sumers are  compelled  to  do  without  water  "a  large  proportion  of 
the  time.*' 

Pursuant  to  notice,  a  public  hearing  was  held  in  Thatcher  on 
July  1,  at  which  time  and  place  full  (^portunity  wafe  given  any 
and  all  parties  in  interest  to  appear  and  be  heard. 

From  the  somewhat  unusual  conditions  suprounding  the  sup- 
plying of  water  to  the  consimiers,  and  in  view  of  the  contract  be- 
tween the  parties,  the  Commission  felt  that,  from  the  information 
before  it,  as  a  result  of  the  hearing,  some  equitable  adjustment 
of  the  differences  existing  between  the  company  and  the  con- 
sumers could,  and  should,  be  amicably  arrived  at,  and  inf  orAally 
made  such  suggestion. 

Prior  to  the  filing  of  the  petition  of  the  company  herein,  the 
consumers  informally  requested  the  Commission  to  make  an  in- 
vestigation of  the  rates  and  service,  such  informal  request  having 
been  made  because  of  the  discontinuance  of  service,  and  because 
Ae  company  had  served  notice  that  it  would  no  longer  abide  by 
the  terms  of  its  contract. 

On  October  21st,  an  agreemrait  between  the  company  and  the 
consumers  was  submitted  to^the  Commission  for  its  approval, 
with  the  request  that  a  cwitract  that  would  protect  all  parties  be 
suggested.  The  agreement  provided  that  the  Thatcher  Water 
Company  would  supply  the  Hubbard  Water  Company,  a  pro- 
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posed  company  comprising  the  consumers,  water  at  the  rate  of  60 
cents  per  thousand  gallons,  minimum  monthly  charge,  $1 ;  that 
Ihe  company  agreed  to  keep  the  pipe  lines  in  repair  and  to  pay 
the  Hubbard  Water  Company  "$10  for  each  time  they  fail  to 
keep  plenty  of  water  in  said  second  party's  pipes  through  their 
n^lect  or  otherwise,  except  when  it  is  xmavoidabla*' 

A  tentative  form  of  contract  embodying  the  essence  of  this 
agreement  was  submitted  to  the  parties  under  date  of  December 
7,  since  which  time  numerous  letters  have  been  written  the  com- 
ipany  and  representatives  of  the  consumers  urging  that  the  Com- 
mission be  advised  as  to  the  result  of  their  negotiations.  The 
consumers  stated,  under  date  of  December  14th,  that  ^e  Thatch- 
er Water  Company  have  changed  managers,  and  would  not  sign 
up  this  agreement  although  they  are  furnishing  wat^  and  did 
collect  the  $1  last  month/' 

The  company  ignored  requests  of  the  Commission  for  advice 
in  the  premises  until  December  31,  when  the  Commission  re- 
ceived one  of  its  own  letters  of  date  December  24,  with  an  un- 
dated indorsement  written  on  the  face  of  the  letter  reading: 

"There  has  been  no  settlement  made,  and  the  Thatcher  Water 
Company  will  not  sign  the  submitted  contract,  as  it  will  be  im- 
possible to  live  tq  it,  and  we  cannot  continue  to  supply  water 
to  them  unless  they  pay  us  more  money,  and  we  will  be  com- 
pelled to  close  them  off  as  we  cannot  stand  the  expense  of  their 
line." 

On  January  8th  the  company  wrote  the  Commission  as  fol- 
low#:  "Find  inclosed  copy  of  notice  that  we  are  sending  to  the 
Hubbard  people  regarding  their  water  service." 

Accompanying  this  was  a  notice  reading  as  follows  r  ^^e  can- 
not possibly  furnish  the  water  to  yoti  people  for  the  money  we 
are  getting,  and  it  will  be  impossible  for  us  to  Uve  to  the  last- 
submitted  contract.  We  gave  to  your  president,  ThoB.  Kimble, 
the  best  figures  that  we  can  work  under,  and  we  expect  an  agree- 
ment made  before  the  1st  of  February,  1916,  or  we  will  be  ocmn- 
pelled  to  cut  off  your  water  service,  for  it  is  costing  us  more 
money  than  we  are  receiving,  and  we  cannot  do  it  any  longer." 

The  contract  of  March  17,  1914,  which  appeaiB  to  have  re- 
sulted in  the  consumers  of  Hubbard  building  a  pipe  line  from 
the  mains  of  the  company,  at  the  expense  of  the  consumera,  pro- 
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videe,  in  brief,  that  tko  Thatcher  Water  Company  will  on  and 
after  January  1,  1915,  supply  all  of  the  residents  of  the  village 
of  Hubbard  and  vicinity  a  sufficient  supply  of  "culinary"  and 
^'sanitary''  waters  of  quantity  and  purity  equal  to  that  then  being 
supplied  the  town  of  Thatcher,  at  a  rate  of  60  cents  per  thou- 
sand gallons,  to  be  measured  at  the  point  where  pipe  lii^s  of  the 
parties  connect  The  Thatcher  Water  Company  agreed  to  keep 
the  pipe  line  installed  by  the  consumers,  in  repair,  and  to  renew 
same,  if  necessary,  and  to  renew  any  parts  of  the  '^ain,  meters, 
or  other  equipment ;"  that,  in  event  the  Thatcher  company  failed 
or  refused  to  supply  sufficient  water,  it  will  buy  the  water  system 
of  the  consumers  at  the  cost  price  thereof;  *%at  it  (Thatcher 
Watar  Company)  shall  be  responsible  and  will  reimburse  the 
second  parties  (Hubbard  Water  Company)  for  the  water  lost 
through  leakage  in  the  main  line  occasioned  by  its  failure  to  re* 
pair,  or  by  loss  of  water  occasioned  by  the  washing  out  of  the 
main  Kne  by  river  floods." 

The  Hubbard  Water  Company,  or  the  ccmsumers^  agreed  on 
their  part  to  build  a  pipe  line  from  a  point  in  the  town  of  Thatch* 
er  to  Hubbard,  a  distance  of  approximately  4^  miles.  The  con- 
tract further  provided  that  the  consumers-  were  to  establish  their 
own  individual  meters  and  arrange  among  themselves  for  branch 
line  pipes  and  distributicm.  This  contract  was  signed  on  the 
part  of  the  Thatcher  Water  Company  by  the  then  president,  S. 
J.  Sims,  and  by  thirty-<me  individuals,  who  style  themselves  Hub- 
bard Water  Company. 

Following  the  public  hearing  beld  in  Thatcher,  the  Commis- 
sion caused  an  examination  of  the  lines,  service,  and  operation 
of  the  company  to  be  made  by  one  of  the  Commission's  engineers, 
and  this  feature  has  been  covered  by  a  written  report. 

The  Commission  has  made  no  appraisal  or  valuation  of  the 
property,  and  is  therefore  unable  to  prescribe  rates  for  water 
furnished  the  consumers. at  Thatcher,  where  the  service  is  ren- 
dered throu^  pipes  and  equipment  belonging  wholly  to  the  com- 
pany or  to  the  consumers  of  Hubbard  who  own  in  part  the  lines 
that  serve  them. 

After  the  contraet  between  the  company  and  the  Hubbard 
consumers  had  been  executed,  the  Hubbard  people  purchased  and 
installed,  at  their  own.  eKpense,  some  4^  miles  of  wood  pipe 
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and,  in  addition  thereto,  the  necessary  services  from  the  wood 
main  to  the  consumers'  premises,  the  cost  of  which  is  stated  to 
be  $4,117.98  for  material,  and  $1,241.50  for  labor.  It  is  stated 
that  the  wood  pipe  was  purchased  upon  the  recommendation  of 
the  officers  of  the  Thatcher  Water  Company,  and  that  some  of 
the  pipe  was  purchased  directly  from  such  officers  or  the  Thatch- 
er Water  C(Hnpany,  and  that  the  wood  pipe  is  of  the  same  quality 
and  character  as  that  installed  by  the  Thatcher  company  from  the 
source  of  the  water  supply  to  tie  town  of  Thatcher.  It  is  claimed 
that  since  service  was  first  rendered  in  July,  1914,  water  has 
not  been  available  to  the  Hubbard  consumers  on  an  average  of 
more  than  two  thirds  of  the  time,  some  witnesses  testifying,  not 
more  than  half  the  time.  Failure  to  supply  water  is  due,  in  part, 
to  the  arbitrary  disconnection  or  shutting  oif  of  the  supply  by 
the  Thatcher  company  because  of  various  controversies,  or  be- 
cause of  interruptions  by  floods  washing  out  the  pipe  crossing 
the  river,  or  by  excessive  leaks  in  the  main  which  results  in  a 
loss  of  the  water  carried  in  the  main  before  it  reaches  the  con- 
sumers' premises. 

The  Hubbard  consumers  state  their  entire  willingness  to  fully 
abide  by  the  terms  of  the  contract,  while  the  Thatcher  company 
claims  it  is  unable  to  do  so;  that  the  contract  is  a  bad  one  for  it, 
and  that  it  erred  in  entering  into  same. 

While  the  contract  provides  that  the  Thatcher  company  shaU 
keep  the  mains  of  the  consumers  in  repair,  it  appears  from  the 
evidence  submitted  that  this  has  had  little,  if  any,  attention  from 
the  Thatcher  company,  which  has  resulted  in  abnormal  losses 
from  leakage,  said  to  be  as  high  as  90  per  owit,  between  the  in- 
take of  the  Hubbard  consumers  and  individual  meters  at  their 
premises. 

Our  engineer  reports  that  the  abnormal  losses,  stated  to  be  90 
per  cent,  are  caused  in  part  by  the  failure  of  the  company  to 
keep  water  in  the  mains  at  all  times,  resulting  in  shrinkage  of  the 
pipe,  but — ^to  a  larger  degree — ^by  the  aocomulation  of  air  in  the 
lines  which  oould  be  obviated  by  the  installation  of  air  relief 
valves. 

[1]  The  contract  between  the  parties  is  in  some  respects  vague, 

and  in  other  respects  does  not  appear  to  be  wholly  equitable. 

However,  the  contract  exists  and  was  a  precedent  to  the  e:q>en- 
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diture  of  nearly  $6,000  an  the  part  of  the  Hubbard  consumers. 
The  chief  difficulty  that  has  ariseoi  between  the  parties  in  in- 
terest has  resulted  from  abnormal  losses  of  water  occurring  either 
m  the  mains  owned  by  the  Hubbard  consumers,  but  which  under 
the  contract  diould  be  k^t  in  repair  by  the  Thatcher  company, 
or  in  the  service  pipes  extending  from  the  wood  mains  to  the 
individual  meters  of  the  several  consumers,  the  maintenance  of 
which  is  not  mentioned  in  the  contract  The  contract  was  en- 
tered into  without  subnussion  to,  or  approval  of,  this  Commis- 
sion. Whether  (x  not  it  would  be  held  invalid  for  this  reason,  or 
whether  or  not  the  Commission  has  power  to  abrogate  it,  need 
not  be  determined  at  this  timie.  The  contract  diould  have  been 
submitted  to  the  Commission,  involving — as  it  does — ^rates  and 
services,  and,  had  it  been  submitted  for  the  Commission's  ap- 
proval, the  difficulties  between  the  parties  would  have  been  ob- 
viated, or  would  be  much  easier  of  adjustment.  To  the  Commis- 
sion's suggestions  to  the  parties  that  some  new  arrangement  be 
entered  into,  there  have  been  no  results,  and  there  does  not  ap- 
pear to  be  a  spirit  of  co-operation  manifested  by  the  Thatcher 
company.  It  has  repudiated,  or  attempts  to  repudiate,  the  origi- 
nal contract ;  it  has  repudiated,  or  refuses  to  carry  out,  the  ten- 
tative signed  agreement  submitted  to  the  Commission,  above  re- 
ferred to,  and  makes  no  counter  proposition  or  suggestion  to  the 
Commission  as  to  what,  if  anything,  it  is  willing  to  do.  It  merely 
serves  notice  upon  the  consumers  that  it  will  discontinue  service. 

This  course  does  not  meet  vnth  our  approval  The  Thatdier 
company  must  continue  to  serve  the  consumers  in  Hubbard  and 
vicinity.  Before  equitable  rates  could  be  made,  an  appraisal  and 
valuation,  and  a  hearing  upon  same,  must  be  held.  In  adjusting 
the  rates  as  between  Thatcher  and  Hubbard,  ccmsideration  must 
necessarily  be  made  of  the  investment  of  the  Hubbard  consumers. 
'Frcfm  the  evidence,  we  are  convinced  that,  with  the  installation 
of  air  valves  in  the  Hubbard  mains  and  the  proper  supervision 
and  repair  of  such  mains,  most  of  the  loss  of  water  could  be  ob- 
viated. 

Hie  Thatcher  company's  rates  on  file  with  the  Commission  pro- 
vide a  fiat  rate  of  $2.50  per  month  for  unlimited  service.  It  is 
stated  that  the  company  expects  to  install  meters  and  to  continue 
its  rate  of  $2.50  minimum,  which  will  cover  a  consumption  of 
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3,000  gallonB,  and  for  quantities  used  in  excess  of  3,000  gallcms,  a 
charge  of  50  cents  p^  thousand  gallons  will  be  made.  The  rate 
of  60  cents  per  thousand  gallons  provided  for  in  the  contract 
between  the  company  and  the  consumers  at  Hubbard  does  not,  on 
the  face  of  it,  appear  to  be  too  low.  There  is  no  provision  made 
in  the  contract  for  a  minimum  charge,  and,  as  the  Thatcher  com- 
pany does  not  deal  with  the  individual  consumers  at  Hubbard 
under  the  contract,  it  would  appear  that  an  individual  minimum 
charge  could  not  well  be  made  until  the  parties  jointly  submit 
some  proposition  satisfactory  to  them,  or  until  the  Thatcher 
company  submits  some  definite,  equitable  proposition  covering 
the  rates  and  service  applicable  in  the  Hubbard  district.  We  are 
of  the  opinion  that,  from  the  record  before  us,  the  earisting  con- 
tract should  be  observed  by  the  parties  in  interest  The  Hubbard 
Water  Company,  so-called,  is  unincorporated;  it  is  an  associa- 
tion of  consumers.  The  contract  was  entered  into,  as  it  states, 
by  "the  undersigned  residents  of  Hubbard  and  vicinity,  who  are 
intending  to  form  a  company  to  be  known  as  the  Hubbard  Water 
Company.'*  This  organization  should  be  be  completed  or  eflFected, 
to  the  end  that  the  Thatcher  Water  Company  may  be  able  to  deal 
with  a  legally  constituted  body,  if  the  Hubbard  consumers  de- 
sire to  deal  with  the  Thatcher  Water  Company  collectively,  and 
not  individually.  The  Hubbard  Water  Company  should  at  once 
install  air-relief  valves  in  its  pipe  lines ;  the  Thatcher  Water  Com- 
pany should  maintain  and  keep  in  working  order  the  mains  of  the 
Hubbard  o(Mnpany,  as  it  has  agreed  to  do  in  the  contract,  and 
the  consumers  should  keep  in  repair,  and  should  not  permit  wast- 
age in,  the  service  pipes  running  from  the  mains  to  their  several 
premises.  Since  the  Thatcher  company  has  agreed  to  keep  the 
mains  of  the  Hubbard  company  in  proper  condition,  and  since 
it  appears  it  has  not  done  so,  and  that  the  abnormal  losses  have 
been  the  cause  of  the  controversies,  it  seems  that  a  meter  should 
be  installed  in  the  Hubbard  mains  at  the  point  where  the  mains 
of  the  two  o(»npanies  connect,  and  that  a  check  meter  should  be 
installed  in  the  Hubbard  main  at  a  point  immediately  preceding 
the  first  service,  leaving  the  main  reaching  tibe  first  consiimer  on 
the  Hubbard  extension.  Such  meters  installed  will  assist  in  de» 
termining  whether  the  loss  is  in  the  mains,  as  is  contended  by  the 
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consumers,  or  whether  in  the  service  pipes  of  the  con^iiuL^ers,  as 
is  contended  by  the  compaBy. 

If  the  Hubbard  people  desire  to  buy  water  in  wholesale  quan- 
tities, as  provided  for  in  the  contract,  and  make  distribution  to 
themselves  by  service  pipes,  the  measurement  upon  which  the 
chai^  is  made  should  be  in  the  meter  preceding  the  first  con- 
sumer's service  pipes. 

It  does  not  appear  to  be  equitable  to  base  the  charge  of  the  sev- 
eral consumers  upon  a  measurCTi«nt  made  by  the  individual 
meters  which  are  not  under  the  control  or  ownership  of  the 
Thatcher  Water  Company.  Such  measurement  would  also  im- 
pose upon  the  company  the  losses  occurring  between  the  mains 
and  the  consumers'  premises. 

Manifestly,  there  must  be  a  friendly  co-operation  between  the 
Hubbard  Water  Company  and  the  Thatcher  Water  Company  if 
the  arrangement  contemplated  by  the  contract  is  to  be  perpetu- 
ated. It  seems  feasible  and  possible  for  some  arrangement  to  be 
made  whereby  the  spirit  of  the  contract  entered  into  can  be  fol- 
lowed out  It  appears  that  the  Thatcher  Water  Company,  feel- 
ing that  it  has  made  a  bad  bargain,  has  neglected  the  pipe  lines, 
and,  to  a  considerable  extent,  the  consumers  in  this  district,  and 
that  the  result  has  been  unprofitable  to  itself  and  unsatisfactory 
to  the  consumers.  Our  order  at  this  time  will  provide  for  a  con- 
tinuation of  service  by  the  Thatcher  Water  Company  to  the 
Hubbard  consumers.  Thef  Commission  will,  on  or  before  Mardb 
Ist,  make  inquiry  or  investigation  to  ascertain  whether  or  not 
its  suggestions  made  herein  have  been  carried  out  It  is  also 
suggested  that  on  or  before  February  15,  the  Hubbard  Water 
Company  and  Thatcher  Water  Company  submit  jointly  a  pro- 
posed agreement  or  arrangement  providing  for  a  continuation 
of  service  under  some  equitable  plan  of  measurement  and  pay- 
ment for  service  rendered  by  the  Thatcher  Water  Company. 
Failing  to  arrive  at  a  common  understanding,  we  surest  that 
both  parties  submit  to  the  Commission  a  definite  and  concrete 
suggestion  covering  all  points  in  controversy. 

It  appearing  that  by  order  and  notice  of  hearing  dated  June 
33,  1916,  the  Commission  entwed  upon  an  investigation  of  the 
lawfulness  of  the  service,  practices,  rates,  and  charges  of  the 
Thatcher  Water  Company,  said  order  and  notice  resitlting  from 
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a  formal  petition  of  Thatcher  Water  Ccwnpany  and  an  informal 
complaint  of  Hubbard  Water  Company; 

It  furth^  appearing  that  a  full  investigation  of  the  matters 
and  things  involved  has  been  had,  and  that  the  Commission,  on 
the  date  hereof,  has  made  and  filed  a  report  containing  its  find- 
ings of  fact  and  conclusions  thereon,  which  said  report  is  hereby 
referred  to  and  made  a  part  hereof: 

It  is  ordered  that  Thatcher  Water  Company  be,  and  it  is 
hereby,  notified  and  required  to  continuously  and  adequately  sup- 
ply Hubbard  Water  Company  and  the  consumers  and  parties 
thereto,  water  under  and  according  to  the  terms  and  conditions 
of  the  "water  supply  contract"  made  and  entered  into  by  and 
between  the  Thatcher  Water  Company  and  O.  Lamoreaux  et  aL, 
dated  March  17, 1914. 

It  is  further  ordered  that  Hubbard  Water  Company,  0.  La- 
moreaux, and  the  twenty-eight  other  residents  of  Hubbard,  Ari- 
zona, and  vicinity,  parties  to  the  contract  herein  mOTitioned,  be^ 
and  they  are  hereby,  notified  and  required  to  install  on  or  before 
February  15,  1916,  suitable  and  sufficient  air-pressure  valves  in 
the  pipes,  mains,  and  lines  owned  by  it  to  relieve  said  pipes, 
mains,  and  lines  of  air  pressure. 

SUPPLEMENTAL  REPORT  AND  ORDER. 

Jones,  Chairman:  In  our  report  and  order  herein  of  Janur 
ary  14,  1916,  we  suggested  that,  to  aid  in  the  location  of  abnor^ 
mal  losses  of  water  between  the  meter  of  the  Thatcher  Water 
Company  at  a  junction  of  the  pipes  s>i  the  Thatcher  Water  Com- 
pany, the  Hubbard  Water  Company,  and  the  consumers,  a  met^ 
be  installed  in  the  main  immediately  preceding  the  first  lateral 
or  service  pipe  leaving  the  main  in  the  Hubbard  district  The 
loss  of  water  is  abnormally  excessive  and  should  be  located  and 
prevented. 

[2,8]  Upon  a  further  consideraticm  of  the  whole  record  in 
these  proceedings,  we  are  of  the  opinion  that  a  meter  so  installed 
would  not  absolutely  determine  whether  the  loss  is  in  the  wood- 
pipe  main,  or  in  the  iron-service  pipes  leading  thence  to  the 
premises  of  the  several  consumers.  It  appears  that  the  twenty- 
seven  consumers  are  reached  by  about  five  lateral  or  service  pipes 
connecting  directly  with  the  wood  main.     The  installation  of 
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meters  in  these  iron-eervice  pipes  adjacent  to  the  main  would 
determine  whether  the  loss  is  in  the  wood  main  or  in  the  several 
service  pipes^  and  we  are  of  the  opinion  that  the  Hubbard  Water 
Company  should  install  sudi  meters.  This  would  enable  the 
Thatcher  Water  Company  to  ascertain  definitely  ^ere  the  loss 
of  water  occurs.  The  Thatdier  Water  Company  is  under  the 
obligation  to  keep  in  repair  the  main,  but  not  the  service  pipes. 
The  installation  of  five  or  six  meteors  at  the  points  herein  indi- 
cated would  enable  the  Thatcfier  Water  Company  to  readily  read 
such  meters  and  to  record  the  quantity  of  water  passing  to  the 
several  consumers.  Thatcher  Water  Company,  having  assumed 
the  burden  of  keeping  the  wood  main  in  repair,  and  having,  in 
effect  at  least,  accepted  the  main  liirough  having  turned  water 
into  the  pipes  and  furnished  service,  we  are  of  the  opinion  that 
the  Thatcher  Water  Company  should  install  air  relief  valves 
for  the  purpose  of  regulating  the  pressure  and  obviating  loss  to 
itself  by  breakage  of  the  pipe. 

[4]  In  oar  original  order  herein,  we  did  not  conmient  upon 
the  matter  of  a  minimum  bharga  The  contract  between  the 
parties  is  silent  in  this  respect  We  have  often  hdd,  however, 
that  the  chaiging  oi  a  minimum  rate  is  proper,  and,  upon  fur- 
ther consideration  of  the  record,  we  are  of  tiie  opinion  that  a 
minimum  charge  should  be  made  by  the  Thatdier  Water  Com- 
pany and  be  paid  by  the  HuUmrd  Water  Company  or  the  con- 
sumers ccmpoBingsuch  company. 

As  indicated  in  this  supplemental  order,  the  Thatcher  Water 
Company  will  now  deal  with  some  five  or  six  meters  imme- 
diately joining  the  main  instead  of  some  twenly-seven,  in  some 
instances  as  much  as  1^  miles  distant  from  the  main.  All  facts 
of  record  considered,  we  are  of  lie  opinion  that  for  the  twenty- 
seven  consumers  now  connected  and  being  served  in  this  district, 
a  reasonable  and  proper  minimum  charge  to  be  paid  by  the  con- 
sumers or  the  Hubbard  Water  Company  to  the  Thatcher  Water 
Company  is  $27  per  month,  and  that  this  should  be  increased 
$1  per  month  for  each  additional  consumer  supplied  with  water 
in  this  district 

This  supplemental  order,  direeted  to  the  Thatdier  Water  Com- 
pany, the  Hubbard  Water  Company,  0.  Lamoreaux  et  aL,  will 
provide  for  carrying  into  effect,  in  addition  to  the  original  order 
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herein,  the  installation  of  additional  meters  and  air  relief  valves, 
and  the  collection  of  miTiiminn  charges  as  set  forth. 

SUPPLEMENTAL  ORDER. 

The  Commission  having,  on  Jannary  14,  1916,  issued  its 
report  and  order,  and  having  givoi  further  consideration  to  the 
records,  and  being  of  the  opinion  that  provision  should  be  made 
for  payment  of  a  minimum  charge  to  the  Thatcher  Water  Com- 
pany, and  the  installation  of  additional  meters  and  of  air-relief 
valves: 

It  is  ordered  that  Thatcher  Water  Company  be,  and  it  is 
hereby,  notified  and  required  to  install  at  suitable  places  in  the 
water  main  extending  from  its  main  in  the  town  of  Thatcher 
to  the  town  of  Hubbard  and  vicinity,  suitable  and  sufficient  air 
relief  valves. 

It  is  further  ordered  that  Hubbard  Water  Company,  O.  La- 
moreaux  et  al.,  be,  and  they  are  hereby,  notified  and  required  to 
establish  and  maintain  meters  on  each  service  pipe  leaving  the 
wood  main  of  the  Hubbard  Water  Company  as  near  to  said  main 
as  practicable,  such  meters  to  be  of  standard  type  and  made 
accessible  to  the  Thatcher  Water  Company  for  the  purpose  of 
reading  and  recording  water  supplied  by  it  to  consumers  in  the 
town  of  Hubbard  and  vicinity. 

It  is  further  ordered  that  Thatcher  Water  Company  be,  and 
it  is  hereby,  authorized  to  charge  and  collect  from  Hubbard  Water 
Company,  O.  Lamoreaux  et  aL,  a  minimum  charge  of  $1  per 
month  for  each  consumer  served  by  it  through  the  pipe  line  of 
the  Hubbard  Water  Company. 


CONNECTICUT  PUBLIC  UTILITIES  COMMISSION. 

RE  NEW  YORK,  NEW  HAVEN,  &  HARTFORD  RAILROAD 

COMPANY. 

[Docket  No.  1907.] 

Security    issues  ^  Jurisdiction    «/    Commission '^  To    approve    gtiar^ 
antor's  waiver  of  rights. 

A  waiver  by  a  railroad,  as  guarantor  of  notes,  of  the  riglit  to 
claim  that  an  agreement,  making  an  immaterial  change  in  the  power 
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of  the  drawer  to  deaUwith  the  collateral,  will  vitiate  the  guaranty,  ia 
not  a  new  guaranty  which  the  Connecticut  Commission  has  jurisdiction 
to  approve,  since  the  change  in  the  drawer's  power  will  not  impair  the 
guaranty. 

[June  13,  1916.1 

Petition  of  the  New  York,  New  Haven,  &  Hartford  Kail- 
road  Company  for  approval  of  execution  of  waiver  of  the  right 
to  claim  that  an  agreement,  proposed  to  be  entered  into  by  the 
New  England  Investment  &  Security  Company,  the  old  Colony 
Trust  Company,  and  the  New  England  Navigation  Company, 
would  vitiate  a  guaranty  of  the  petitioner  indorsed  upon  certain 
notes  of  said  New  England  Investment  &  Security  Company; 
dismissed. 

By  the  Commission:  On  May  1,  1916,  the  following  peti- 
tion was  received: 

To  the  Honorable  Public  Utilities  Commission  of  the  State  of 
Connecticut: 

The  petition  of  the  New  York,  New  Haven,  &  Hartfol^ 
Railroad  Company  respectfully  represents: 

1.  That  it  is  a  railroad  corporation  organized  and  existing 
under  the  laws  of  the  state  of  Connecticut. 

2.  That  the  New  England  Investment  &  Security  Company 
is  a  voluntary  association  of  the  commonwealth  of  Massachusetts, 
the  affairs  of  which  said  company  are  managed  by  trustees. 

3.  That  said  the  New  England  Inx^estment  &  Security  Com- 
pany has  outstanding  a  single  issue  of  notes  aggregating  $13,- 
709,000,  all  of  which  notes  are  owned  by  the  New  England  Navi- 
gation Company,  a  corporation  existing  under  the  laws  of  the 
state  of  Coimecticut  and  all  of  whose  stock  is  owned  by  your  < 
petitioner. 

4.  That  on  a  portion  of  said  notes,  to  wit,  $5,000,000  in 
amount,  your  petitioner  has  indorsed  its  guaranty,  guarantying 
the  payment  of  principal  and  interest  thereof. 

6.  That  an  agreement  has  been  drafted,  and  it  is  expected  that 
the  same  will  be  executed,  b^tweett  the  said  trustees,  die  said  . 
Navigation  Company  and  the  Old  Colony  Trust  Company  of 
Boston,  Massachusetts,  trustee  under  the  indenture  covering  said 
notes,  the  object  of  whieh  proposed  agreement  is  to  modify  in 
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some  respects  the  powers  of  said  trustees  in  the  management 
of  the  property  in  their  control,  and  it  is  the  opinion  of  all  the 
parties  interested,  including  your  petitioner,  that  the  said  modi- 
fication of  powers  will  permit  a  freer  handling  of  the  property 
in  the  hands  of  the  trustees  and  will  result  in  a  general  benefit 
to  said  property  and  in  an  improved  status  of  the  said  issue 
of  notes. 

6.  That  it  has  been  suggested  that  the  execution  of  the  pro- 
posed agreement  might  vitiate  the  guaranty  heretofore  executed 
on  said  portion  of  said  notes,  unless  your  petitioner  should  waive 
its  rights  so  to  claim. 

7.  That  your  petitioner  desires  in  consideration  of  the  execu- 
tion of  said  proposed  agreement  to  undertake  that  said  execu- 
tion shall  not  vitiate,  or  in  any  way  affect,  the  agreement  of 
guaranty,  or  the  binding  force  thereof,  which  your  petitioner  has 
heretof  (»re  executed  and  indorsed  upon  said  portion  of  said  notes. 

Wherefore,  your  petitioner  prays  that  by  virtue  <xf  the  pro- 
visions of  §  339  of  the  Specifd  Acts  of  1915,  your  Hwiorable 
Commission  approve  the  execution  of  the  aforesaid  undertaking 
by  your  petitioner. 
The  New  York,  New  Haven,  &  Hartford  Bailroad  Company, 

by  Henry  J.  Hart, 
Its  Attorney. 

The  foregoing  petition  was  duly  assigned  for  hearing  at  the 
office  of  the  Commissioii  on  Tuesday,  May  16,  1916,  at  11:30 
o'clock  in  the  forenoon,  of  which  due  and  public  notice  was  given 
and  at  which  time  and  place  the  petitioner  appeared  and  was 
fully  heard.  No  one  appeared  in  opposition  to  the  granting  of 
said  petition. 

The  petitioner  stated  the  purposes  of  the  waiver  for  which 
approval  of  the  Commission  was  sought,  and  described  the  his- 
tory of  the  notes  upon  which  the  guaranty  of  the  New  York, 
New  Haven,  &  Hartford  Bailroad  Company  has  been  executed 
and  indorsed.  Petitioner  explained  also  the  purposes  of  the 
proposed  agreement  between  the  New  England  Iiivestment  & 
Security  Company  and  the  holders  of  notes  of  said  company, 
modifying  the  terms  of  the  indenture  under  which  said  notes 
were  issued.     There  was  submitted  in  evidence  a  copy  of  the 
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original  indenture  and  a  copy  of  the  proposed  agreement  modify- 
ing the  same,  which  said  proposed  agreement  was  marked  "exhibit 
1'^  in  this  case,  as  on  file  in  this  office  will  appear. 

Statement. 

The  New  England  Investment  &  Secnrily  Company,  under 
indenture  dated  April  1,  1909,  issued  $16,250,000  par  value  of 
fifteen-year  funding  gold  notes*  Thirteen  million  seven  hundred 
nine  thousand  dollars  par  value  of  these  notes  became  the  prop- 
erty of  the  New  England  Navigation  Ckmipany,  and  the  balance 
of  said  issue  was  purchased  and  retired  by  the  New  England  In- 
vestment &  Security  Company.  The  New  York,  New  Haven,  & 
Hartford  Railroad  Company,  in  an  incidental  transaction  not 
relevant  here,  subsequently  placed  its  guaranty  of  payment  of 
principal  and  interest  on  $5,000,000  of  these  notes.  The  New 
England  Navigation  Company  thereafter  pledged  its  entire  hold- 
ings of  said  notes,  including  the  $5,000,000  upon  which  the 
New  York,  New  Haven,  &  Hartford  Kailroad  Company  had 
placed  its  guaranty,  as  part  of  collateral  securing  a  note  issue  of 
said  navigation  compalny  ($20,000,000,  6  per  cent,  three-year 
gold  notes,  due  May  1,  1917). 

The  New  England  Investment  &  Security  Company  is  a  vol- 
untary association  organized  in  1906  under  the  laws  of  the  com- 
monwealth of  Massachusetts  for  the  purpose  of  holding  certain 
Massachusetts  street  railway  properties  at  that  time  owned  by 
the  Consolidated  Eailway  Company.  The  property  of  said  New 
England  Investment  &  Security  Compauy  consisted  of  the  se- 
curities of  various  street  railway  companies  and  of  intermediate 
corporations  whidi  in  turn  held  the  securities  of  operating  street 
railway  companies  in  Massachusetts.  By  the  indenture  dated 
April  1,  1909,  reference  to  which  has  already  been  made,  the 
New  England  Investment  &  Security  Company  isslied  certain 
notes^  agreeing,  hy  the  terms  of  said  indenture,  to  retain  the 
securities  at  that  time  held  by  said  Investment  &  Security  Com- 
pany, subject  to  the  restrictions  and  limitations  set  forth  in  said 
indenture.  By  the  proposed  agreement  dated  January  1,  1916, 
between  the  New  England  Investment  &  Security  Company,  the 
Old  Colony  Trust  Company  (trustee  under  the  indenture  oi 

April  1, 1909)  and  the  New  England  Navigation  Company  (the 
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sole  holder  of  notes  issued  under  said  indenture),  it  is  desired 
further  to  define  the  powers  of  said  New  England  Investment 
&  Security  Company  with  reference  to  the  securities  at  present 
held  by  said  company,  and  in  which,  by  the  terms  of  said  inden- 
ture, the  note  holders  have  certain  contingent  rights. 

On  account  of  the  guaranty  indorsed  by  the  New  York,  New 
Haven,  &  Hartford  Eailroad  Company  on  a  portion  of  said  note 
issue,  it  is  desired  by  those  interested  in  the  Navigati<Mi  Company 
notes,  against  which  the  Investment  &  Security  Company  notes 
are  pledged  as  collateral,  that  the  New  York,  New  Haven,  & 
Hartford  Railroad  Company's  guaranty  shall  be  retained  in  full 
force  and  eflfect.  The  New  Haven  company  is  willing  to  waive 
any  right  which  it  might  have,  upon  the  execution  of  the  pro- 
posed agreement,  to  claim  that  its  said  guaranty  had  become 
vitiated,  and  it  is  for  the  approval  of  the  Commission  of  such  a 
proposed  waiver  that  this  petition  is  brought. 

Discussion. 

If  the  Commission  has  any  jurisdiction  in  the  premises,  it  is 
by  virtue  of  the  provisions  of  chapter  339  of  the  Special  Laws 
of  1915,  which  act  amended  the  charter  of  the  petitioner.  The 
relevant  portion  of  said  act  is  §  5,  which  is  as  follows : 

"Said  ccmipany  shall  not  guarantee  the  payment  upon  liquida- 
tion of  the  stock  or  shares  of  any  other  corporation,  company, 
or  association,  or  the  payment  of  dividends  thereon,  or  tie  pay- 
ment of  the  bonds,  notes,  or  other  evidences  of  indebtedness  of 
any  other  corporation,  company,  or  association,  or  the  interest 
thereon,  unless  the  Public  Utilities  Commission,  after  hearing 
upon  a  petition  stating  the  purpose  of  such  guaranty  and  the 
terms  and  conditions  thereof,  shall  approve  such  guaranty,  and 
shall  find  that  the  purpose,  terms,  and  conditions  thereof  are 
consistent  with  the  public  interest,  nor  unless  such  guaranty  is 
authorized  by  the  laws  of  the  other  states  in  which  said  company 
is  incorporated,  and  shall  be  approved  by  the  Commissions  of  such 
other  states  having  jurisdiction  thereof.  Nothing  herein  con* 
tained  shall  affect  the  status  of  guaranties,  or  of  contracts  to 
make  guaranties  made  prior  to  the  passage  of  this  act" 

It  is  apparent  that  the  Commission  is  given  no  jurisdiction 

by  this  act  over  the  subject-matteor  of  this  petition,  unlesd  the 
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instrument  proposed  to  be  executed  by  petitioner  oan  be  con- 
strued as  a  new  guaranty,  not  in  effect,  or  contracted  to  be  made, 
prior  to  the  enactment  of  said  charter  amendment.  The  inquiry 
of  the  Commission  has  been  directed,  therefore^  to  an  examina- 
tion of  the  terms  of  the  original  indenturo  and  a  comparison  there- 
of with  the  new  or  different  provisions  of  the  agreement  by 
which  it  is  proposed  to  modify  said  indenture. 

In  general  it  appears  that  the  proposed  agreement  more  clearly 
defines  the  powers  of  the  trustees  of  the  New  England  Inveslr 
ment  &  Security  Company,  but  that  it  does  not  materially  alter 
or  enlarge  such  powers.  Section  3  of  article  2  of  the  indenture 
contains  the  principal  restriotioi^LS  upon  the  authority  of  said 
trustees  in  dealing  with  the  securities  at  that  time  owned  or  8ul> 
sequently  to  be  acquired.  This  section  of  the  indenture  is,  how- 
ever, so  general  in  its  terms  that  in  the  last  analysis  there  are 
but  slight  limitations  upon  the  powers  of  the  trustees.  The 
agreement  modifying  the  indenture  specifies  five  particulars  in 
which  it  is  proposed  either  to  alter  or  to  define  such  powers.  A 
careful  study  of  these  proposed  modifications  of  authority  fails 
to  disclose  any  such  material  alterations  of  the  original  inden- 
ture as  would  release  the  guarantor  in  the  event  that  said  guaran- 
tor should  be  unwilling  to  consent  to  the  modifications* 

Finding. 

We  are  of  opinion,  therefore,  that  the  agreement,  dated  Janu- 
ary 1,  1916,  proposed  to  be  entered  into  between  the  principal 
debtor  (New  England  Investment  &  Security  Company)  and 
the  creditor  (thje  New  England  Navigation  Company),  reference 
to  which  proposed  agreement,  as  on  file  in  this  office,  is  hereby 
made,  would  not  vitiate  the  guaranty  obligation  of  the  New 
York,  New  Haven,  &  Hartford  Kailroad  Company,  and  we  do 
not  construe  the  proposed  waiver  of  right  to  claim  that  said 
guaranty  obligation  is  vitiated  by  the  proposed  agreement,  as  a 
new  guaranty  on  the  port  of  the  petitioner  within  the  meaning 
of  the  act  above  quoted.  That  is  to  say,  the  proposed  waiver,  in 
the  absence  of  toy  action  by  this  Commission,  would  not  be  in 
contravention  of  said  charter  amendment  because  there  is  no  new 
guaranty  involved. 

On  consideratitm  of  all  the  evidence  submitted  and  for  the 
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reasons  herein  stated,  we  are  of  opinion  and  find  that  the  sub- 
ject-matter of  this  petition  does  not  come  within  the  jurisdiction 
of  the  Commission,  and  said  petition  is  hereby  dismissed. 

We  hereby  determine  and  direct  that  notice  of  the  forgoing 
finding  and  decree  be  given  to  the  petitioner  at  New  Haven, 
Connecticut,  to  the  New  England  Navigation  Company,  New 
Haven,  Connecticut,  and  to  the  New  England  Investment  &  Se- 
curity Company,  500  Main  street,  Springfield,  Massachusetts, 
by  Henry  F.  Billings,  secretary  of  this  Commission,  by  forward- 
ing by  registered  mail,  true  and  attested  copies  hereof,  on  or  be- 
fore the  21st  day  of  June,  1916,  and  due  return  make  hereon. 

Public  Utilities  Commission^  Richard  T.  Higgins,  J.  H.  Hale, 
and  C.  C.  ElweU. 

Note. — Security  issues  autfaorizecL 

Security  issues  have  been  authorized  by  the  Commissions  in  the 
following  cases: 

Arizona. — Ee  Winslow  Gaslight  &  Heat  Co.  Docket  No.  340,  May 
13,  1916,  $25,000  common  capital  stock  to  be  issued  to  the  Bankers 
Bond  &  Mortgage  Company  to  cover  promotion  expenses,  and  $50- 
000  first  mortgage  6  per  cent  bonds  of  which  $35,000  are  to  be  de- 
livered to  E.  A.  MacGillivray,  a  contractor,  as  payment  for  the  con- 
struction of  a  gas  plant,  $15,000  thereof  to  be  sold  at  not  less  than 
80,  to  provide  funds  for  the  purchase  of  necessary  land,  buildings, 
meters,  general  supplies,  and  working  capital. 

Ee  Tucson,  C.  &  G.  B.  E.  Co.  Docket  No.  349,  June  22,  1916, 
$100,000  common  capital  stock  at  par,  for  the  purchase  of  rolling 
stock  and  equipment  and  for  construction. 

California.— Re  Del  Norte  People's  Teleph.  Co.  Decision  No.  3247, 
Application  No.  2135,  April  10,  1916,  $1,500  promissory  notes  to  be 
issued  as  part  of  the  purchase  price  of  the  telephone  property  of 
the  Chetco  Southern  Telephone  Company  at  Crescent  City. 

Ee  Western  P.  E.  Co.  Decision  No.  3249,  Application  No.  2186, 
April  13,  1916,  $400,000  lease  warrants  or  promissory  notes  to  be 
used  as  part  payment  for  1,000  steel  frame  box  cars  from  the  Pull- 
man Company  and  $25,000  interest  notes  to  defray  tiie  interest 
charges  on  the  above,  upon  condition  that  the  $25,000  of  interest 
shall  not  be  capitalized,  but  shall  be  charged  against  income. 

Ee  Southwestern  Home  Teleph.  Co.  Decision  No.  3254,  Applicar 
tion  No.  2117,  April  15,  1916,  $90,550  8  per  cent  promissory  notes, 
secured  by  $155,000  5  per  cent  bonds  of  the  Southwestern  Home 
•Telephone  Company  and  $19,500  5  per  cent  bonds  of  the  Eedlands 
Home  Telephone  &  Telegraph  Company,  to  be  issued  to  specified 
P.U.R.1916F. 
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payees  for  the  purpose  of  refxmding  a  like  amount  of  notes  similarly 
secured,  upon  condition  that  the  aforesaid  bonds  of  the  Southwestern 
Home  Telephone  Company  shall  not  be  pledged  at  a  greater  ratio  than 
2  to  1  par  value,  and  that  the  bonds  of  the  Sedlands  Home  Telephone 
&  Telegraph  Ck>mpany  be  used  to  secure  specified  notes  a^egating 
$3,500. 

Be  Southern  P.  Co.  Decision  No.  3274,  Application  No.  2187,  April 
21,  1916,  order  approving  lease  of  railroad  equipment  and  an  equip- 
ment trust  agreement,  and  approving  the  guaranty  of  4^  per  cent 
equipment  trust  certificates  and  the  payment  of  discounts  and  com- 
missions, which,  with  the  4^  per  cent  dividend  warrant,  shall  not  ex- 
ceed 5  per  cent  on  the  basis  of  the  average  maturity  of  the  equip- 
ment trust  certificates. 

Be  Los  Angeles  &  S.  D.  B.  B.  Co.  Decision  No.  3276,  Application 
Nos.  2069,  2164,  2180,  April  21,  1916,  $87,797.75  promissory  notes 
to  be  issued  at  par  to  take  up  a  like  amount  of  maturing  promissory 
notes  bearing  like  interest;  applicant  was  further  authorized  to  issue 
notes  in  renewal  of  those  above  authorized  at  the  same  terms,  pro- 
vided ttiat  the  combined  terms  and  notes  hereby  authorized  and 
those  issued  in  renewal  thereof  will  not  exceed  two  years  from  April 
30,  1916;  bonds  pledged  to  be  retuiHed  to  treasury  upon  retirement 
of  notes. 

Be  Ocean  Park  Water  Co.  Decision  No.  3269,  Application  No. 
2211,  April  21,  1916,  $5,000  6  per  cent  first-mortgage  bonds  to  be 
sold  at  not  less  than  87^,  and  aocrued  interest,  proceeds  to  be  used  to 
take  up  a  maturing  mortgage  and  to  reimburse  treasury  for  moneys 
expended  for  construction.  Authority  to  pledge  issue  granted  (May 
24,  1916). 

Be  San  Di^o  Consol.  Qas  &  E.  Co.  Decision  No.  3280,  Applica- 
tion No.  2097,  April  24,  1916,  $144,000  7  per  cent  preferred  stock 
to  be  sold  at  not  less  than  par,  proceeds  to  be  used  for  the  payment 
of  promissory  notes  and  to  reimburse  the  treasury  for  moneys  ex- 
pended for  extensions,  additions,  and  betterments,  chargeable  to  capi- 
tal expenditure.  Debts  to  be  paid  out  of  proceeds  specified  (May  12, 
1916). 

Be  Pomona  Valley  Teleph.  &  Teleg.  Uniem,  Decision  No.  3819, 
Application  No.  400,  May  10,  1916,  order  supplementing  Decision 
No.  494  of  March  11,  1913,  and  authorizing  company  to  apply  the 
$57,000  proceeds  of  ^e  sale  of  bonds  herein  authorized  for  items 
not  therein  specified. 

Be  San  Jo86  Water  Co.  Decision  No.  3320,  Application  No.  2176, 
May  10, 1916,  San  Jos6  Waterworks  authorized  to  issue  15,000  shares 
of  its  capital  stock  of  par  value  of  $100  per  share  and  to  execute  its 
promissory  note  in  sum  of  $25,000  to  be  delivered  to  the  San  Jos6 
Water  Company  in  exchange  for  its  property.    Authorily  to  issue 
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four  notes  in  tiie  snm  of  $6^250^  instead  of  one  in  the  sum  of  $25,000, 
granted. 

Ee  Modesto  Internrban  R.  Co.  Decision  No.  8328,  Application 
No.  2132,  May  12,  1916,  $4,000  8  per  cent  notes  secured  by  mort- 
gage an*  $8,423.32  7  per  cent  notes,  to  be  issued  at  par  to  repay 
advances  for  construction  amounting  to  $10,000,  the  balance  of  $2,- 
423.32  having  been  paid  for  interest  on  such  advances,  such  amount 
not  to  be  permanently  capitalized,  but  to  be  paid  off  out  of  earnings 
or  by  assessments  on  capital  stock  at  such  time  as  the  Commission 
may  direct. 

Ee  Moorpark  Water,  Light  &  P.  Co.  Decision  No.  3332,  Applica- 
tion No.  2079,  May  13,  1916,  127  shares  of  common  capital  stock  of 
the  par  value  of  $25  each  in  lieu  of  127  shares  of  capital  stock  here- 
tofore issued  without  the  authority  of  the  Commission ;  and  3  shares 
upon  the  same  terms  and  conditions  to  the  remaining  three  share- 
holders entitled  to  subscribe  therefor. 

Ee  Eiverbank  Water  Co.  Decision  No.  3340,  Application  No.  1329, 
May  15,  1916,  $4,000  common  capital  stock  to  be  sold  at  not  less 
than  par,  proceeds  to  be  ujsed  for  additions  and  betterments,  sub- 
ject to  all  the  conditions  set  forth  in  Commission  Decision  No. 
1735,  it  appearing  that  the  stock  sold  under  order  of  the  Commis- 
sion dated  August  14,  1914,  was  insufficient. 

Ee  Lawndale  Land  &  Water  Co.  Decision  No.  3346,  Application 
Nos.  370,  426,  May  19,  1916,  $15,000  bonds  to  be  sold  at  not  less 
than  85,  to  repay  stockholders  the  moneys  advanced  for  extensions 
and  additions. 

Ee  Valley  Natural  Gas  Co.  Decision  No.  3350,  Application  No. 
2172,  May  19, 1916,  authorizing  execution  of  mortgage  to  secure  issue 
of  $2,000,000  face  value  first-mortgage  6  per  cent  serial  gold  bonds ; 
to  issue  $378,000  face  value  first-mortgage  gold  bonds ;  to  issue  2,000 
shares  8  per  cent  preferred  stock  of  par  value  of  $100  per  share, 
and  1,000  shares  common  stock  of  par  value  $100  per  share ;  $100,- 
000  of  bonds  to  be  sold  so  as  to  net  not  less  than  91^  plus  accrued 
interest;  $250,000  of  bonds  to  be  solc^i  so  as  to  net  not  le$s  than  90 
plus  accrued  interest;  $278,000  of  bonds  to  be  pledged  as  security 
for  a  onci-year  promissory  note  in  sum  of  $247,500 ;  55  shares  of  pre- 
ferred stock  to  be  issued  to  C.  B.  Colby  for  money  advanced  for  the 
company;  1,945  shares  of  preferred  stock  to  be  sold  so  as  to  net  not 
less  than  $90  per  share;  1,000  shares  conunon  stock,  together  with 
the  proceeds  realized  from  sale  of  bonds  and  stock  to  be  given  to  the 
California  Natural  Oas  Company  as  payment  for  its  property. 

Ee  Bishop  Light  &  P.  Co.  Decision  No«  3348,  Application  No. 
1987,  May  19,  1916,  $4,500  first-mortgage  bonds  to  be  sold  at  not, 
less  than  90  and  accrued  interest,  proceeds  to  be  used  for  reim- 
bursing treasury  for  specified  expenditures  made  frpm  income  fo? 
construction,  additions,  and  betterments. 
P.U.R.1916F. 
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Re  Mt.  Whitaey  Power  &  Electric  Co.  Decision  ITo.  3342,  Appli- 
cation No.  2Z52,  May  19>  1916,  $450,000  first-mortgage  6  per  cent 
bonds  to  be  sold  at  sot  less  than  96  and  accrued  interest,  proceeds 
to  be  used  for  construction  and  equipment. 

Re  Long  Beach  Consol.  Gas  Co.  Application  No.  2198,  Re  Southern 
California  Edison  Co.  Application  No.  2199,  and  Re  Southern  Coun- 
ties Gas  Co.  Application  No.  2271,  Decision  No.  3360,  May  22, 
1916,  $2,500,000  first-mori^age  5^  per  cent  bonds  to  be  issued  at  not 
less  than  92^  and  accrued  interest,  $660,000  cumulative  6  per  cent 
preferred  stock  to  be  issued  at  not  less  than  90,  and  $340,000  of 
common  stock  of  par  value  of  $100,  the  proceeds  of  the  sale  of  such 
bonds  and  preferred  stock  to  be  used  for  the  purchase  of  gas  prop- 
erties, for  the  retirement  of  bonds,  notes,  and  indebtedness  and  for 
additions  and  betterments  specified;  the  authority  to  issue  the  above 
common  stock  being  given  solely  for  the  purpose  of  transforming  a 
like  number  of  shares  of  preferred  stock  into  common  stock.  Form 
of  stipulation  and  mortgage  approved.  Decision  No.  3388,  June  1, 
1916.  Amended  form  of  mortgage  approved.  Decision  No.  3415, 
June  9,  1916. 

Re  Napa  City  Water  Co.  Decision  No.  3373,  Application  No.  2242, 
May  24,  1916,  $2,500  treasury  5  per  cent  bonds  to  be  sold  at  not 
less  than  par  and  accrued  interest,  proceeds  to  be  used  for  construc- 
tion. Authority  to  issue  $1,000  face  value  additional  bonds.  Decision 
No.  3448,  June  21,  1916. 

Re  Port  Costa  Water  Co.  Decision  No.  3379,  Application  No. 
2274,  May  26,  1916,  $9,000  two-year  6  per  cent  note  in  renewal  of 
of  note  for  same  amount. 

Re  San  Francisco-Oakland  Terminal  R.  Co.  Decision  No.  3381, 
Application  No.  2255,  May  26,  1916,  $180,000  face  value  6  per  cent 
car  equipment  notes,  maturing  semiannually  in  $10,000  lots  from 
May  1,  1917,  to  November  1,  1926,  to  be  sold  at  not  less  than  par, 
proceeds  to  be  used  in  part  payment  of  32  cars,  and  be  secured  by 
an  agreement  of  conditional  sale ;  12  combination  cars,  if  operated 
on  Twelfth  street,  to  be  constructed  and  operated  in  accordance 
with  agreement  with  Twelfth  Street  Property  Owners^  Association. 

Re  Reedley  Teleph.  Co.  Decision  No.  3371,  Application  No.  2177, 
May  24,  1916,  $951  common  capital  stock  to  be  sold  at  90,  proceeds 
to  be  used  for  reimbursing  treasury  for  income  used  for  the  acqui- 
sition of  property  or  for  construction,  extension,  and  improvement  of 
facilities  and  service,  it  being  understood  that  the  stock  herein  au- 
thorized shall  not  be  considered  as  a  portion  of  the  stock  authorized 
under  Decision  No.  2270,  September  20,  1915,  and  the  total  amount 
of  stock  issued  under  that  decision  and  this  decision  shall  not  exceed 
5,311%  shares  of  a  par  value  of  $1  each. 

Re  Corona  Gas  &  E.  L.  Co.  Decision  No.  3382,  Application  No. 
1988,  May  27,  1916,  authority  to  execute  mortgage,  and  to  issue 
P.UJ^.1916F. 
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thereunder  $58,500  face  value  of  fifty-year  6  per  cent  bonds  to  be 
sold  at  not  less  than  90^  proceeds  to  be  used  to  reimburse  treasury 
for  capital  expenditures  and  to  liquidate  certain  floating  indebted- 
ness; reimbursement  money  to  be  held  in  a  special  fund  and  used 
only  for  working  capital  and  future  additions,  betterments,  and  ex- 
tensions. 

Re  Santa  Barbara  Gas  &  E.  Co.  Decision  No.  3396,  Application 
No.  2269,  June  2,  1916,  mortgage  securing  $3,500,000  face  value 
of  bonds  and  to  issue  thereimder  $1,000,000  face  value  of  5  per  cent 
bonds  to  mature  in  series  of  $10,000  from  1920  to  1941  inclusive, 
remainder  to  mature  in  1941,  to  be  sold  at  not  less  than  91,  $884,- 
625  of  proceeds  to  be  used  to  retire  at  5  per  cent  premium  bonds 
of  face  value  of  $842,500,  remainder  to  reimburse  treasury  for  capital 
expenditures  from  income;  unamortized  discount  on  retiring  bonds 
to  be  charged  to  surplus  account  as  the  bonds  are  retired,  the  5  per 
cent  premium  to  be  written  off  against  surplus  over  a  period  not  to 
exceed  life  of  the  new  bonds. 

Re  Stockton  Terminal  &  E.  R.  Co.  Decision  No.  3393,  Application 
No.  2236,  June  2,  1916,  $4,000  of  6  per  cent  one-year  notes  to  renew 
an  equal  amount;  and  to  pledge  bonds  at  tiie  ratio  of  2  to  1  as  se- 
curity therefor. 

Re  Bakersfield  Water  Co.  Decision  No.  3401,  Application  No. 
2272,  June  5,  1916,  $8,000  two-year  8  per  cent  note  in  renewal  of 
note  of  same  amount  issued  without  autiiority. 

Re  Ventura  Wharf  &  Warehouse  Co.  Decision  No.  3898,  Applica- 
tion No.  2259,  June  5, 1916,  600  shares  of  stock  of  par  value  of  $100 
per  share,  to  be  sold  at  not  less  than  par,  $40,000  of  the  proceeds  to 
be  used  to  purchase  certain  wharf  and  warehouse  property,  the  bal- 
ance for  repairing  and  lengthening  the  wharf. 

Re  Santa  Maria  Gas  &  Power  Co.  Decision  No.  3411,  Application 
No.  2323,  June  9,  1916,  $40,000  face  value  of  twenty-year  6  per 
cent  bonds,  to  be  sold  at  not  less  than  par,  proceeds  to  be  applied  on 
cost  of  construction  of  distribution  system  in  San  Luis  Obispo. 

Re  Los  Gatos  Teleph.  Co.  Decision  No.  3420,  Application  No.  2300, 
June  14,  1916,  150  shares  of  stock  to  be  sold  at  not  less  tiian  par 
value  of  $10  per  share,  proceeds  to  be  used  to  discharge  a  note,  and 
surplus,  if  any,  to  be  used  only  for  improvements  and  betterments. 

Re  Martinez  &  C.  Literurban  R.  Co.  Decision  No.  3419,  Application 
No.  2125,  June  14, 1916,  $60,000  common  stock  to  be  sold  at  not  less 
than  80  ($7,000  of  which  shall  be  issued  in  lieu  of  a  like  amount  of 
stock  heretofore  issued  and  $10,000  thereof  to  be  issued  to  pro- 
moters), $125,000  first-mortgage  bonds  to  be  sold  at  not  less  tiian 
90,  and  $125,000  cumulative  participating  bonds  to  be  sold  at  not 
less  than  par,  proceeds  of  the  last-mentioned  bonds  to  be  used  for 
the  retirement  of  $J25,000  first-mortgage  bonds  herein  authorized, 
nroceeds  of  such  stock  and  bonds  not  otherwise  provided  for  to  be 
P.U.R.1916F. 
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ufied  for  construction,  to  begin  only  after  the  company  has  placed  in 
its  treasury  the  proceeds  of  the  stock  herein  authorked,  none  of  the 
stock  and  bonds  to  be  issued  nntil  the  Commission  shall  haye  granted 
a  supplemental  order  finding  that  the  applicant  has  obtained  a  fran- 
chise that  public  convenience  and  necessity  requires  the  exercise  of 
the  right  granted.  Certificate  of  convenience  and  necessity  granted 
on  condition,  Decision  No.  3408,  June  9, 1916.  Conditions  fulfilled, 
Decision  No.  3419,  June  14,  1916. 

Ee  Northern  Electric  Co.  Decision  No.  3430,  Application  No. 
1059,  June  16,  1916,  $185,000  7  per  cent  demand  notes  in  renewal 
of  notes  of  like  amounts  issued  witibout  authority. 

Re  Northern  Electric  R.  Co.  Decision  No.  3431,  Application  No. 
1337,  June  16,  1916,  $25,000  6  per  cent  demand  note  in  renewal  of 
note  of  like  amount  issued  without  authority. 

Ee  Sacramento  &  W.  R.  Co.  Decision  No.  3433,  Application  No. 
1336,  June  16,  1916,  utility  authorized  to  issue  promissory  notes 
which  it  had  been  authorized  to  issue  in  Decision  No.  1900,  but 
which  it  had  been  unable  to  issue  because  it  had  been  without  funds 
to  pay  the  required  fee. 

Re  Colorado  River  Teleph.  Co.  Decision  No.  3435,  Application 
No.  2031,  June  17, 1916, 17,478  shares  of  stock  to  be  sold  to  net  not 
less  than  full  par  value  of  $1  per  share,  proceeds  to  be  used  to  build 
telephone  system. 

Re  Oakland,  A.  &  E.  R.  Co.  Decision  No.  3454,  Application  No. 
2267,  June  23,  1916,  order  authorizing  the  issuance  of  two  promi^ 
sory  notes,  one  in  the  sum  of  $15,000,  and  the  other  in  the  sum  of 
$10,000,  proceeds  to  be  used  for  the  purpose  of  refunding  two  notes 
outstanding  in  the  sum  of  $15,000  and  $10,000  respectively. 

Re  Willowbrook  Water  Co.  Decision  No.  3470,  Application  No. 
2355,  June  29,  1916,  order  authorizing  the  issuance  of  20  notes 
beariiig  interest  at  7  per  cent  per  annum  of  the  face  value  of  $250 
each,  said  notes  being  payabk  serially,  one  each  six  months,  pro- 
ceeds to  be  used  in  replacing  distributing  mains  of  the  water  com- 
pany, it  appearing  that  the  public  was  in  great  need  of  adequate 
service. 

Re  San  Joaquin  Light  &  P.  Corp.  Decision  No.  3489,  Application 
No.  2364,  July  7, 1916,  $666,500  first  and  refunding  mortgage  series 
"C  6  per  cent  gold  bonds  to  be  sold  at  not  less  than  96,  proceeds  to 
be  used  to  reimburse  treasury  for  expenditures  heretofore  incurred 
for  additions  and  betterments,  and  for  the  further  construction  of 
additions  and  betterments. 

Re  Southern  Counties  Gas  Co.  Decision  No:  3493,  Application  No. 
2387,  July  8,  1916,  6,600  shares  of  common  stock  to  be  sold  at  par, 
proceeds  to  be  used  for  the  purpose  of  retiring  and  canceling  a  like 
Dumber  of  shares  of  applicants  preferred  stock. 

Re  Central  California  Gas  Co.  Decision  No.  3495,  Application  No. 
P.U.R.1916F. 
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2337,  July  8,  1916,  $7,000  firat-niortgage  6  per  cent  bonds  to  be 
sold  at  not  less  than  90,  to  reimburse  treasury  and  thereafter  to  pay 
interest  on  outstanding  bonds;  $10,000  6  per  cent  cumulatiye  pre- 
ferred stock  to  be  sold  at  90,  and  $20,000  capital  stock  to  be  sold  at 
par,  the  proceeds  to  be  used  to  pay  notes  or  accounts  payable. 

Re  San  Diego  &  S.  E.  R,  Co.  Decision  No.  3608,  Application  No. 
2339,  July  13,  1916,  $10,000  one-day  promissory  note  to  be  issued 
at  par,  proceeds  to  be  used  to  refund  applicant's  one-day  promissory 
note  of  like  amount  bearing  date  of  July  12,  1912. 

Connecticut.— Re  New  York,  N.  H.  &  H.  B.  Co.  Docket  No.  2028, 
Aug.  3,  1916,  approved  of  loan  to  the  Housatonic  Power  Company 
of  $100,000  in  exchange  for  demand  note  or  notes  of  said  company, 
said  amount  to  be  used  to  Apply  on  payment  for  additions,  better- 
ments, and  improvements  in  the  equipment  of  the  turbine  station. 

Illinois. — Ee  Brighton  Electric  Light  &  P.  Co.  No.  4868,  April 
20,  1916,  $5,000  common  capital  stock  to  be  issued  at  par,  for  the 
acquisition  of  property  and  for  the  construction  and  completion  of 
electric  facilities. 

Be  Saline  Electric  Co.  Nos.  4767,  4758  Consolidated,  May  4, 
1916,  $12,600  common  capital  stock  to  be  sold  at  not  less  than  par 
and  $36,-000  first-mortgage  6  per  cent  bonds  to  be  sold  at  not  less 
than  90  and  accrued  interest,  $2,642.14  of  the  proceeds  to  be  used 
for  the  reimbursement  of  money  actually  expended  from  income 
for  construction,  and  the  remainder  of  the  proceeds  to  be  used  for 
construction,  extension,  and  improvements;  discount  and  expenses 
incident  to  the  sale  of  bonds  to  be  amortized. 

Re  Saline  Electric  Co.  No.  4465,  May  4,  1916,  $16,000  common 
capital  stock  to  be  sold  for  cash  at  par  and  $20,000  first-mortgage 
6  per  cent  bonds  to  be  sold  at  not  less  than  90  and  accrued  interest, 
proceeds  to  be  used  for  the  acquisition  of  the  plant  and  property  of 
the  Eldorado  Power  &  Light  Company  for.  the  sum  of  $34,000; 
discounts  and  expenses  to  be  amortized;  outstanding  obligations  of 
the  Eldorado  Light  &  Power  Company  to  be  discharged  from  the 
proceeds  of  the  sale  to  the  petitioner. 

Be  Warren  Light  &  P.  Co.  No.  4721,  May  11,  1916,  order  ap- 
proving the  execution  and  delivery  of  $10,500  promissory  notes  here- 
tofore issued  for  the  construction  and  development  of  a  transmission 
line  without  the  consent  or  approval  of  the  Commission. 

Be  Hamilton  TJ.  Co.  No.  4903,  May  11,  1916,  $104,000  mortgage 
bonds,  $58,600  thereof  to  be  exchanged  at  par  for  former  first- 
mortgage  bonds,  and  the  remaining  $41,500  thereof  to  be  sold  to  net 
not  less  than  90,  with'  the  accrued  interest,  proceeds  to  be  used  for 
the  discharge  of  note  indebtedness;  discount  of  bonds  sold  to  be 
amortized  out  of  the  income,  during  the  life  of  the  bonds;  tjnds  re- 
deemed to  be  canceled  and  retired. 

Ee  Mobile  &  0.  B.  Co.  No.  5074,  May  17,  1916,  $950,0C0  4i  per 
cent  gold  bonds  to  be  sold  at  not  less  than  98^  and  accrued  interest, 
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proceeds  to  be  used  for  tiie  purchase  of  equipment ;  discounts  and  ex- 
penses to  be  amortized  or  charged  to  profit  and  loss. 

Re  To!edo,  St.  L.  &  W.  R.  Co.  No.  4969,  May  18,  1916,  receiver 
authorized  to  issue  six  5  per  cent  promissory  notes  of  $3,130  each 
in  part  payment  for  an  official  car  costing  $31,300  and  ei^t  5  per 
cent  promissory  notes  of  $8,287.60  in  part  payment  for  five  locomo- 
tives to  cost  $97,500;  interest  on  official  car  notes  to  be  charged  to 
"interest"  by  the  receiver  in  his  book  of  accounts. 

Re  East  St.  Louis  &  S.  R.  Co.  No.  5052,  May  18,  1916,  $260,200 
capital  stock  to  be  sold  at  not  less  than  par,  $100,000  first-mortgage  5 
per  cent  bonds  to  be  sold  at  not  less  than  84%  o  and  accrued  interest, 
and  $111,000  improvement  5  per  cent  debentures  to  be  sold  at  not 
less  than  92  and  accrued  interest,  proceeds  to  be  used  for  construc- 
tion, for  the  discharge  of  debentures  issued  for  construction,  and 
for  the  reimbursement  of  treasury  for  money  expended  from  income 
for  capital  purposes ;  discounts  and  expenses  of  bond  and  debenture 
sale  to  be  amorti^Jed;  redeemed  securities  to  be  canceled. 

Re  Central  Illinois  Electric  Co.  No.  5042,  May  18,  1916,  $20,000 
common  stock  and  $50,000  preferred  6  per  cent  stock  to  be  sold  for 
cash  at  par,  proceeds  to  be  used  for  consiTuction,  for  the  discharge 
of  obligations  incurred  for  construction,  for  the  acquisition  of  prop- 
erty, for  the  reimbursement  of  money  expended  from  income  for  con- 
struction, and  for  working  capital ;  notes  and  bonds  so  redeemed  to 
be  canceled. 

Re  Peterson  Exp.  &  Van  Co.  No.  5090,  May  25, 1916,  $8,000  6  per 
cent  promissory  notes  secured  by  second  mortgage  to  be  sold  for 
cash  at  not  less  than  par,  proceeds  to  be  used  to  pay  ofE  the  balance 
due  for  construction. 

Re  New  York,  C.  &  St.  L.  R.  Co.  No.  5095,  May  25,  1916,  $1,- 
118,000  equipment  trust  certificates  carrying  4^  per  cent  dividends 
to  be  sold  to  net  not  less  than  96  and  accrued  interest,  proceeds  to 
be  used  for*  the  acquisition  of  equipment;  discounts,  commissions, 
and  expenses  to  be  amortized  or  charged  to  profit  and  loss. 

Re  Chicago  &  W.  I.  R.  Co.  No.  5043,  May  25,  1916,  $406,000  con- 
solidated mortgage  4  per  cent  bonds  for  the  purpose  of  retiring  and 
refunding  a  like  amount  of  general  mortgage  6  per  cent  bonds. 

Re  Blue  Mound  Teleph.  Co.  No.  4822,  May  31,  1916,  $20,000 
common  capital  stock  to  be  sold  at  par,  proceeds  to  be  used  for  the 
purchase  of  the  plant  and  property  of  the  Blue  Mound  Telephone 
Company,  unincorporated. 

Re  People's  Gas  &  E.  Co.  No.  4857,  June  2, 1916,  $6,000  6  per  cent 
promissory  notes  secured  by  a  like  amount  of  first-mortgage  bonds 
for  the  purpose  of  renewing  a  maturing  note  of  like  amount  so 
Secured. 

Re  Chicago  &  I.  R.  Co.  No.  5244,  June  21,  1916,  $6,000,000  re- 
ceiver's certificates  to  be  sold  at  not  less  than  par  and  accrued  interest 
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less  a  commission  of  not  exceeding  one  half  of  1  per  cent,  proceeds 
to  be  used  in  payment  of  a  like  amount  of  receiver's  certificates  pay- 
able July  1,  1916 ;  discounts,  commissions,  and  expenses  to  be  amor- 
tized. 

Re  De  Kalb  County  Teleph.  Co.  No.  6130,  June  22,  1916,  $11,000 
6  per  cent  promissory  notes  to  be  used  to  refund  a  like  amount  of 
maturing  indebtedness  represented  by  three  promissory  notes. 

Ee  Dixon  Home  Teleph.  Co.  No.  5104,  June  22,  1916,  $25,000 
common  capital  stock  to  be  sold  at  par,  proceeds  to  be  used  for  con- 
struction and  to  reimburse  treasury  for  money  expended  from  income. 

Re  Cornell  Teleph.  Co.  No.  4780,  June  29,  1916,  order  approving 
issue  of  $800  capital  stock  made  without  the  consent  of  the  Commis- 
sion, it  appearing  that  such  stock  had  been  sold  at  par  and  the  pro- 
ceeds applied  to  proper  capital  purposes. 

Re  Chicago,  N.  S.  &  M.  R.  Co.  No.  5219,  July  5,  1916,  $100,000 
capital  stock  and  $1,500,000  promissory  notes  to  be  used  in  part 
payment  for  the  railroad  and  property  of  the  Chicago  &  Milwaukee 
Electric  Railroad  Company  subject  to  specified  encumbrances. 

Re  Chatsworth  Teleph.  Exch.  No.  4900,  July  6,  1916,  $16,000 
common  capital  stock  to  be  sold  at  par,  proceeds  to  be  used  for  the 
purchase  of  the  plant  and  property  of  the  Chatsworth  Telephone 
Company  unincorporated. 

Re  Peoria  Waterworks  Co.  No.  6274,  July  7,  1916,  $200,000  prior 
lien  6  per  cent  mortgage  bon^s  to  be  sold  at  not  less  than  90  and 
accrued  interest,  proceeds  to  be  used  for  the  reimbursement  of  moneys 
actually  expended  for  additions  and  betterments;  disbursements, 
commissions,  and  expenses  to  be  amortized  during  the  life  of  the 
bonds. 

Re  Momence  Utilities  Co.  No.  5187,  July  13,  1916,  $10,000  6  per 
cent  five-year  promissory  note  in  renewal  of  note  for  a  like  amount. 

Re  Rockford  Home  Teleph.  Co.  No.  5200,  July  13,  1916,  $10,000 
6  per  cent  three-year  promissory  note,  secured  by  pledge  of  $18>600 
par  value  first-mortgage  bonds,  in  renewal  of  note  for  like  amount. 

Re  Western  United  Gas  &  E.  Co.  No.  5229,  July  13,  1916,  $61,- 
000  face  value  of  5  per  cent  g^eral  mortgage  series  C  refunding 
bonds,  maturing  February  1,  1950,  to  be  sold  at  not  less  than  85, 
proceeds  to  be  used  to  retire  $51,000  of  series  A  bonds ;  all  discounts, 
commissions,  and  expenses  to  be  amortized  out  of  income  or  charged 
to  profit  and  loss. 

Re  Central  Cold  Storage  Co.  No.  5252,  July  13,  1916,  $700,000 
of  7  per  cent  cumulative  preferred  stock  at  par  value  of  $100  per 
share,  a  mortgage  to  secure  an  issue  of  IxHids  and  $500,000  face 
value  6  per  cent  bonds  maturing  serially  to  June  1,  1926,  secured 
by  said  mortgage,  stock  to  be  sold  to  net  not  less  than  par,  bonds  to 
be  sold  at  not  less  than  95,  proceeds  to  be  used  for  construction  and 
equipment  of  plant  and  building. 
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Be  Harvard  TelepE.  Co.  No.  6087,  Jtdy  13,  1916,  $16,000  com- 
mon stock  to  be  sold  at  not  less  than  par,  proceeds  to  be  used  for  re- 
imbursement for  expenditures  for  construction,  additions,  and  im- 
provements. 

Ee  East  Dubuque  Electric  Co.  No.  6213,  July  13,  1916,  $60,000 
of  common  stock  to  be  sold  at  par,  $56,166.40  of  the  proceeds  to  be 
used  for  acquisitions  of  property  and  the  remainder  for  working 
capital. 

Be  Western  United  Gas  &  E.  Co.  No.  6220,  July  13,  1916,  $50,000 
6  per  cent  general  mortgage  gold  bonds  series  C,  maturing  February 
1,  1960,  to  be  sold  at  not  less  than  85,"  proceeds  to  be  used  for  re- 
imbursement of  76  per  cent  of  expenditures  for  additions,  improve- 
ments, and  extensions;  all  discounts,  commissions,  and  expense  to 
be  amortized  out  of  income  or  charged  to  profit  and  loss. 

Ee  Smith  A  Co.  No.  6216,  July  13,  1916,  authority  to  execute 
mortgage  or  deed  of  trust,  and  to  issue  thereunder  $40,000  6  per 
cent  forty-year  first-mortgage  gold  bonds,  and  also  to  issue  $47,000 
common  stock,  both  to  be  sold  to  net  not  less  than  par,  proceeds  to 
be  used  for  extensions,  betterments,  and  improvements;  expenses  as 
to  approval,  issue,  and  sale  of  bonds  to  be  amortized  out  of  income 
or  charged  to  profit  and  loss. 

Ee  Chicago,  B.  &  Q.  B.  Co.  No.  6372,  July  13,  1916,  $13,753,000 
4  per  cent  twenty-year  general  mortgage  bonds  to  be  sold  at  not  less 
than  93,  proceeds  to  be  used  to  reimburse  the  company  for  expendi- 
tures for  additions,  extensions,  and  improvements  and  for  the  dis- 
charge or  lawfid  refunding  of  prior  issues;  all  discounts  and  ex- 
penses to  be  amortized  out  of  income  before  date  of  maturity  of 
bonds. 

Be  Brink's  Chicago  City  Exp.  Co.  No.  -6331,  July  13,  1916,  $8,600 
of  5i  per  cent  promissory  notes  due  one,  two,  fiiree,  four,  and  five 
years  after  date,  to  be  secured  by  trust  deed,  for  the  purpose  of 
erecting  a  building;  commissions  and  expenses  to  be  amortized  out 
of  income  within  five  years. 

Be  Bichmond  Electric  Co.  No.  6276,  July  18, 1916,  $1,000  of  stock 
to  be  sold  at  not  less  than  par,  proceeds  to  be  used  to  construct 
transmission  line  to  village  of  Bichmond  and  to  construct  distribu- 
tion system  in  said  village. 

Be  Harder's  Fireproof  Storage  &  Van  Co.  No.  6314,  July  20, 
1916,  $260,000  par  value  6  per  cent  bonds  to  be  sold  at  not  less  than 
95  and  accrued  interest,  proceeds  to  be  used,  $170,000  for  taking  up 
present  mortgage  and  bonds,  $9,000  for  discharging  notes,  $27,850 
for  the  acquisition  of  property  and  improvements  and  additions, 
$13,150  for  discounts  and  expenses  of  sale  of  bonds.  » 

Ee  F.  P.  Schneider  &  Co.  No.  5284,  July  20,  1916,  $2,600  par 
value  capital  stock  to  be  sold  for  cash  at  par,  proceeds  to  be  used 
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for  the  purchase  of  certain  facilities  to  be  used  in  the  storage  busi- 
ness. 

Re  Tamms  Ice,  light  &  Fuel  Co.  No.  4434,  July  20,  1916,  $5,000 
par  value  capital  stock  to  be  sold  at  par  for  cash,  proceeds  to  be 
used,  $1,600  for  the  purchase  of  a  brick  building,  $3,500  for  the 
purchase  of  boilers,  machinery,  lines,  and  poles. 

Ee  Bengson  Fireproof  Warehouse  Co.  No.  5194,  July  20,  1916, 
$2,500  par  value  of  stock  for  purpose  of  purchasing  an  auto  truck. 

Ee  Ontario  Warehouse  Co.  No.  5081,  July  20,  1916,  $50,000  com- 
mon stock  to  be  sold  at  not  less  than  par,  proceeds  to  be  used  as 
working  capital. 

Ee  Massac  County  Mut.  Teleph.  Co.  No.  6033,  July  20,  1916, 
$1,000  of  common  stock  to  be  sold  at  par,  proceeds  to  be  used  for  im- 
provements and  betterments. 

Ee  Beecher  City  Teleph.  Co.  No.  6029,  July  20,  1916,  $2,500  of 
common  stock  to  be  sold  at  not  less  than  par,  $2,000  to  be  used  for 
acquisition  of  plant,  and  the  remainder  for  extensions,  improvements, 
and  additions. 

Be  Baker  Teleph.  System,  No.  6243,  July  20,  1916,  $6,000  of  ten- 
year  6  per  cent  promissory  notes  for  the  purpose  of  refunding  over- 
due notes  for  the  same  amount. 

Ee  Central  Illinois  Public  Service  Co.  Nos.  4829  and  4849  (con- 
solidated cases)  July  20,  1916,  $458,000  5  per  cent  first  and  refund- 
ing mortgage  gold  bonds  to  mature  August  1,  1952,  to  be  sold  at  not 
less  than  85,  proceeds  to  be  used  for  reimbursement  of  moneys  ex- 
pended for  extensions,  improvements,  and  additions;  all  discounts, 
commissions,  and  expenses  to  be  amortized  before  the  maturity  of 
the  bonds. 

Ee  Patoka  Teleph.  Exch.  Co.  No.  5257,  July  27,  1916,  ^1,500 
common  capital  stock  to  be  sold  at  par,  proceeds  to  be  used  for  the 
purchase  of  the  telephone  system  and  property  of  C.  0.  Livesay,  and 
also  for  organization  expenses  and  working  capital. 

Ee  Niantic  Teleph.  Co.  No.  5153,  July  28,  1916,  $2,000  of  com- 
mon stock,  $6,000  of  preferred  stock,  aiid  $8,000  of  first-mortgage  6 
per  cent  gold  bonds  to  be  secured  by  deed  of  trust,  all  to  be  sold  at 
par,  proceeds  to  be  used  for  extensions,  additions,  and  acquisition 
of  property,  and  to  reimburse  treasury  for  expenditures  for  same. 

Ee  Toledo,  St.  L.  &  W.  E.  Co.  Walter  L.  Boss,  Eeceiver,  Docket 
No.  5086,  July  28,  1916,  order  authorizing  the  issue  of  $500,000 
collateral  notes,  proceeds  to  be  used  for  additions  and  betterments 
to  the  railroad. 

Ee  Chicago  City  E.  Co.  No.  5370,  July  28,  1916,  a  suflBcient 
amount  of  first-mo^gage  5  per  cent  gold  bonds  which,  when  sold  at 
not  less  than  95,  will  produce  $150,648  to  be  paid  to  the  Chicago 
&  Western  Eailway  Company  as  purchase  price  of  street  railway 
lines. 
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Re  Galva  Teleph.  Co.  No.  6368,  July  28,  1916,  order  authorizing 
execution  of  promissory  notes  to  the  amount  of  $2,742.50  for  the 
purpose  of  taking  up  and  retiring  a  like  amount  face  value  of  notes 
now  oufstanding. 

Be  Chicago,  N.  8.  &  M.  R.  Co.  No.  5219,  Aug.  8, 1916,  $3,400,000 
first-mortgage  6  per  cent  bonds,  $1,180,000  general  mortgage  5  per 
cent  bonds,  $600,000  collateral  gold  notes  of  $1,000  each  for  the 
purpose  of  purchasing  and  refunding  the  indebtedness  of  the  North 
Shore  Racine  &  Milwaukee  Railroad. 

Re  Alvin  Grain  ft  Electric  Co.  No.  5266,  Aug.  8,  1916,  $10,000 
oommon  capital  stock  to  be  sold  at  par,  proceeds  to  be  used  for  the 
acquisition  of  property  for  the  construction  and  completion  of  eleva- 
tor and  electric  facilities  of  electric  company  in  Alvin. 

Re  Sterling  Water  Co.  Docket  Nos.  5165  and  5166,  Aug.  8,  1916, 
$50,000  common  stock  and  $25^000  promissory  demand  notes,  both 
to  be  sold  at  par,  proceeds  to  be  used  to  retire  like  amount  of  stock 
and  notes  issued  without  consent  of  Commission. 

Re  Pitcher  Teleph.  Co.  No.  5222,  Aug.  8,  1916,  $1,400  capital 
stock  to  be  sold  at  par,  proceeds  to  be  applied  to  the  purchase  of  the 
plant  and  property  of  the  Stockton  Telephone  Company. 

Re  Milledgeville  Mut.  Teleph.  Co.  No.  4980,  Aug.  8,  1916,  $5,000 
capital  stock  to  be  sold  at  par,  proceeds  to  be  used  to  reimburse  treas- 
ury for  moneys  expended  from  income. 

Indiana.— "Re  Nashville,  No.  2309,  May  18, 1916,  $2,000  municipal 
bonds  to  be  sold  at  not  less  than  par,  proceeds  to  be  used  for  the 
erection  of  a  municipal  electric  lighting  plant. 

Re  Huntington,  No.  2299,  May  13,  1916,  $16,900  ^  per  cent 
municipal  bonds  to  be  sold  at  not  less  than  par. 

Re  Merchants'  Heat  ft  Light  Co.  No.  2276,  May  13,  1916,  $85,- 
000  common  capital  stock  to  be  sold  at  par,  $64,840.18  of  the  pro- 
ceeds to  be  applied  to  the  discharge  of  obligations  incurred  for  ma- 
terial and  $20,159.82  to  be  applied  for  reimbursements  of  moneys 
actually  expended  from  treasury  for  improvements;  the  company 
was  farther  authorized  to  issue  $340,000  on  bonds  to  be  sold  for  not 
less  than  90,  proceeds  to  be  used  in  payment  for  permanent  exten- 
sions and  additions  to  its  property  and  plant. 

Re  Parmer's  Co-op.  Tel.  Co.  No.  2258,  May  13,  1916,  $6,175 
common  capital  stock  to  be  sold  for  property  or  labor  at  par  and 
$2,000  five-year  6  per  cent  promissory  note  to  be  used  in  improving, 
repairing,  and  building  additional  lines. 

Re  Interstate  P.  S.  Co.  No.  2262,  May  19,  1916,  $11,000,000  first 
and  refunding  mortgage  gold  bonds  to  be  sold  at  not  less  than  80, 
proceeds  to  be  used  to  reimburse  treasury  for  moneys  expended  out 
of  operating  revenues  in  payment  of  temporary  loans  made  for  con- 
struction purposes. 

Re  Battle  Ground  Light  ft  P,  Co.  No.  2271,  May  19,  1916,  $400,^ 
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000  common  capital  stock  to  be  sold  for  cash  at  jpar,  proceeds  to  be 
used  for  construction. 

Re  Sound  Bend  Home  Teleph.  Co.  No.  2320,  May  26,  1916, 
$8,900  first  and  refunding  mortgage  6  per  cent  gold  bonds  to  be  sold 
at  not  less  than  87^,  proceeds  to  be  used  for  improvements  aad  bet- 
terments. 

Re  Akron  Water  Co.  No.  2338,  May  26,  1916,  $10,000  common 
capital  stock  to  be  sold  at  not  less  than'par  and  $15,000  cumulative 
5  per  cent  preferred  stock  to  be  sold  at  not  less  than  94,  proceeds  to 
be  used  for  construction,  incorporation,  and  working  capitaL 

Re  Muncie  Electric  light  Co.  No.  1566,  May  26, 1916,  $253^5.70 
G  per  cent  preferred  stock  to  be  sold  at  not  less  than  par,  for  better- 
ments, etc.  Authority  to  issue  an  additional  $106,331.25  of  said 
stock  was  denied,  it  appearing  that  the  issue  authorized  wps  sufficient 
to  cover  the  difference  between  the  amount  expended  for  construc- 
tion and  the  par  vdue  of  bonds  issued  to  cover  the  same,  and  that 
the  additional  amount  was  for  the  purpose  of  covering  the  discount 
upon  the  sale  of  said  bonds.  The  Conunission  stated  that  tl\e  amor- 
tization account,  being  set  up  by  the  utility,  should  be  applied  to 
the  extinguishment  of  the  debt,  and  not  to  the  creatipn  of  better- 
ments and  additions. 

Re  Earl  Park  Water  Co.  No.  2335,  May  26,  1916,  $6,000  common 
capital  stock  to  be  sold  at  not  less  than  par  and  $10,000  5  per  cent 
cumulative  preferred  stock  to  be  sold  at  not  less  .than  94,  proceeds  to 
be  used  for  construction. 

Re  South  Bend  Home  Teleph,  Co^  No.  2319,  May  26,  1916,  $31,- 
200  first  and  refunding  mortgage  6  per  cent  gold  bonds  to  be  sold 
at  not  less  than  87^,  proceeds  to  be  used  to  reimburse  the  treasury 
for  expenditures  made  for  improvements,  additions,  and  betterments. 

Re  Leonard  Springs  Water  Co.  No.  2344,  June  9,  1916,  $62,000 
preferred  6  per  cent  capital  stock  to  be  sold  at  not  less  than  par  for 
the  purpose  of  purchasing  the  right  of  way  for  laying  of  water 
mains,  for  the  organization  expenses  of  the  company,  and  for  all 
necessary  expenses  incurred  in  the  erection  and  construction  of  a 
power  plant,  pumping  station,  and  incidental  expenses. 

Re  St.  Joseph  Heating  Co.  No.  2359,  June  14,  1916,  $150,000  7 
per  cent  promissory  notes  to  be  issued  at  aiot  less  than  75,  for  the 
purpose  of  securing  funds  to  construct  a  heating  plant  pursuant  to 
contract  with  the  city  of  South  Bend,  and  to  pay  ite  short-time  loans 
and  obligations  now  outstanding,  upon  condition  that  the  purchasers 
of  such  notes  will,  when  the  plant  is  complete  and  ready  for  oper- 
ation, accept  $165,000  capital  stock  in  exchange  for  said  notes. 

Re  Hebron  Light,  Heat  &  P.  Co.  No.  2163,  June  16,  1916,  order 
denying  authority  to  issue  $30,000  mortgage  bonds^  it  appearing 
that  but  a  very  small  portion  of  the  systems  to  be  covered  have  been 
constructed,  thfit  the  property  pi;oposed  to  be  covered  does  not  exist 
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except  cm  paper,  and  that  there  is  an  illegal  issue  of  stock  amount- 
ing to  $25,000  against  the  property! 

Be  Pt.  Wayne  &  D,  Traction  Co.  No.  2296,  June  22,  1916,  $90,- 
000  par  yalue  6  per  cent  ten-year  gold  bonds;  $150,000  par  value 
common  stock  for  purpose  of  acquiring  from  C,  H.  Worden,  trustee, 
the  intemrban  railway  property  formerly  operated  and  owned  by  the 
Port  Wayne  &  Springfield  Bailway  Company  between  the  cities 
of  Fort  Wayne  and  Decatur,  Indiana. 

Be  Belle  Union  Teleph.  Co.  No.  2395,  July  1,  1916,  $1,000  com- 
mon capital  stock  to  be  sold  at  par  and  $875  6  per  cent  notes,  it 
appearing  that  the  company  desires  to  use  the  money  for  betterments 
and  improvements. 

Be  Gaston  Home  Teleph.  Co.  No.  8423,  July  18,  1916,  $15,000 
of  stock  to  be  sold  at  par  for  cash,  proceeds  to  be  devoted  to  exten- 
sions and  betterments. 

Be  Boachdale  Electric  Ca  No.  2413,  July  21,  1916,  $12,000  of 
stock  par  value  of  $100  per  share  to  be  sold  at  not  less  than  par,  pro- 
ceeds to  be  used  to  construct  a  transmission  line  from  Boachdale  to 
Waveland  and  Btissellville,  and  to  install  distribution  systems. 

Be  Boswell  Water  Co.  No.  2429,  July  21, 1916,  $8,000  of  common 
stock  to  be  sold  at  not  less  than  par,  $15,000  of  preferred  stock  to 
draw  5  per  cent  cumulative  dividends  to  be  sold  at  not  less  than  94, 
proceeds  to  be  used  to  erect  a  plant  at  Boswell,  to  pay  for  prelimi- 
nary expenses  incident  to  incorporation  and  commencement  of  busi- 
ness, and  to  provide  a  working  capital. 

Be  Coatesville,  No.  2465,  July  21,  1916,  $1,000  of  ten-year  4^ 
per  cent  bonds  to  be  sold  at  not  less  than  par  for  cash,  proceeds  to 
be  used  for  extensions  and  improvements  to  municipal  electric  dis- 
tribution ^stem« 

Be  West  Lebanon  Water  Co.  No.  2411,  July  21,  1916,  $6,000 
common  stock  to  be  sold  at  pw,  $12,000  preferred  stock  to  bear  5 
per  cent  cumulative  dividends  to  be  sold  at  not  leas  than  94,  pro- 
ceeds to  be  used  for  construction  of  plant,  for  incorporation,  legal, 
and  other  necessary  expenses,  and  for  operating  capital,  interest  dur- 
ing construction  period,  and  possible  operating  deficit  during  early 
period. 

Be  Logansport  Heating  Co.  No.  2317,  July  21,  1916,  $250,000 
of  6  per  cent  preferred  stock,  a  suflScient  amount  to  be  sold  at  not 
less  than  85,  to  liquidate  $39,000  of  outstanding  bonds  and  $118,- 
514.50  of  other  indebtedness,  the  remainder  of  stock  to  be  held  in 
the  treasury  and  to  be  sold  for  improvements,  additions,  extensions, 
and  betterments. 

Be  Citizens'  Gas  A  Fuel  Co.  No.  486,  Aug.  4,  1916,  $52,500  pre- 
ferred stock  to  be  sold  at  not  less  than  90,  $52,500  5  per  cent  fifty- 
year  gold  mortgage  bonds  to  be  sold  at  not  less  than  84,  proceeds 
of  stock  and  bonds  to  be  used  to  reimburse  the  treasury  of  the  com- 
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pany  for  expenditures  made  fojr  additions,  betterments,  and  exten- 
sions to  the  plant  during  and  since  the  year  1910. 

Under  the  Indiana  statute  a  utility  is  entitled  to  capitalize  ex- 
penditures made  in  good  faith  for  extensions,  additions,  and  better- 
ments that  were  reasonably  necessary,  notwithstanding  it  may  have 
previously  issued  securities  aggregating  par  value  more  than  the  ac- 
tual value  of  the  property.  Re  Citizens'  Gas  &  Fuel  Co.  No.  486, 
August  4,  1916.  The  Commission  said:  'In  determining  the  ques- 
tion of  the  right  of  the  company  to  the  authorization  of  the  securi- 
ties in  question,  it  is  necessary  to  determine  whether  or  not  the 
expenditures  have  been  made  for  the  purposes  stated  in  the  petition, 
within  five  years  prior  to  the  date  of  the  filing  of  the  same,  and  that 
the  moneys  have  been  paid  out  of  income  or  other  moneys  in  the 
treasury  of  the  company,  and,  if  so,  then  it  is  the  duty  of  the  Com- 
mission to  authorize  the  securities  regardless  of  the  vduation  of  the 
plant  as  found  and  determined  by  the  Commission  in  a  rate-hearing 
case;  the  duty  of  the  Commission  in  this  particular  is  administrp 
tive,  and  not  judicial.** 

Maine.— Re  Machias  Water  Co.  U-125,  May  16,  1916,  $50,000 
first-mortgage  5  per  cent  bonds  for  the  purpose  of  retiring  by  ex- 
change or  payment  in  cash,  mortgage  bonds  due  May  1,  1916. 

Re  Cornish  &  K.  F.  Light  &  P.  Co.  U-129,  May  23,  1916,  $19y- 
950  common  capital  stock  to  be  issued  to  the  Kezar  Falls  Woolen 
Company  at  par  in  payment  of  a  like  amount  of  indebtedness  in- 
curred in  the  construction  of  a  concrete  power  house,  costing  $28,000, 
erected  in  place  of  a  wooden  structure  worth  about  $7,000 ;  it  appear- 
ing that  there  will  be  no  direct  advantage  to  the  company,  as  it  will 
be  exchanging  assets  having  priority  in  liquidation  fdr  capital 
stock.  The  Commission  stated  that  as  the  proposed  stock  does  not 
exceed  that  part  of  the  cost  of  the  new  power  house  which  may  prop- 
erly be  added  to  capital  account,  it  was  not  necessary  to  decide  wheth- 
er capital  stock  may  be  issued  for  renewals  which  ought  to  be  paid 
from  income. 

Re  Wiscasset  Water  Co.  U-123,  May  23,  1916,  $32,400  common 
capital  stock,  $27,400  to  be  issued  for  the  acquisition  and  comple- 
tion of  a  water  system  and  incidental  expenses  and  $5,000  to  be  used 
tor  the  purchase  and  installation  of  meters  and  other  articles  included 
within  the  items  of  fixed  capital  for  water  companiee ;  $40,000  first- 
mortgage  5  per  cent  bonds  to  be  issued  at  94,  and  accrued  interest  in 
payment  of  balances  accruing  under  a  contract  for  construction  of  a 
water  system  after  the  delivery  of  the  stock  above  mentioned,  pro- 
vided that  none  of  such  bonds  shall  be  issued  until  the  sum  of  $27,- 
400  shall  have  become  due  and  payable  and  actually  paid  by  the  issue 
of  capital  stock  as  aforesaid. 

Re  Portland  R.  Co.  R.  R.  164,  June  13,.  1916,  $850,000  first  lien 
and  consolidated  5  per  cent  mortgage  bonds  to  be  sold  at  not  less 
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than  96  and  accrued  interest,  and  $600,000  of  the  proceeds  to  be 
used  for  the  payment  of  $600,000  maturing  4^  per  cent  notes; 
$122,871.42  of  the  proceeds  to  reimburse  treasury  for  capital  ex- 
penditures; not  to  exceed  $100,000  of  the  proceeds  to  pay  to  the 
county  of  Cumberland  petitioner's  contribution  to  the  expense  of  con- 
struction of  A  new  bridge,  and  the  balance  of  the  proceeds  to  be  car- 
ried in  a  special  account,  to  be  expended  upon  the  direction  of  the 
Commission. 

Be  Cumberland  County  Power  &  L.  Co.  U-136,  June  13,  1916, 
$350,000  first  and  refunding  mortgage  5  per  cent  gold  bonds  to  be 
sold  at  94  and  accrued  interest,  proceeds  to  be  used  to  reimburse 
the  treasury  for  $35,583.82  disbursed  for  extensions^  for  the  purchase 
of  the  capital  stock  of  the  Westbrook  Electric  Company  authorized  in 
order  U-79,  and  to  complete  extensions,  additions,  and  permanent 
betterments  now  under  way. 

Re  York  County  Power  Co.  TI-140,  June  16,  1916,  $51,000  first 
and  refunding  5  per  cent  mortgage  bonds  to  be  sold  at  not  less  than 
94  and  accrued  interest,  proceeds  to  be  used  to  reimburse  the  treasury 
for  payments  made  on  account  of  extensions,  enlargements,  and  ad- 
ditions. 

Re  Islands  Electric  Co.  TJ.  No.  134,  Aug.  8,  1916,  $25,000  par 
value  of  common  stock  and  $50,000  par  value  of  twenty-year  6  per 
cent  bonds,  in  payment  for  the  plant  and  property  of  the  Vinalhaven 
Electric  Company. 

Re  New  England  Teleph.  &  Teleg.  Co.  TI-151,  Aug.  15,  1916, 
6,772  shares  of  common  capital  stock  of  the  par  value  of  $100  to  be 
sold  at  not  less  than  par,  proceeds  to  be  used  to  reimburse  the  corpo- 
ration and  to  discharge  its  obligation  for  capital  expenditures  in  the 
state  of  Maine. 

Re  Central  Maine  Power  Co.  U-153,  Aug.  25,  1916,  $317,000 
first-mortgage  bonds  to  be  sold  at  not  less  than  93^  and  accrued 
interest,  proceeds  to  be  used  in  payment  of  extensions  and  perma- 
nent improvements  to  plant;  order  U-77,  November  30, 1915,  for  au- 
thority to  issue  $93,000,  revoked  as  to  securities  not  issue. 

Massachusetts  Board  of  Oas  <6  Electric  Light  Oommtssioners.^^ 
Be  New  England  Power-Connecticut  River  Transmission  Con- 
solidation, March  29,  1916,  the  New  England  Power  Company, 
formed  by  the  consolidation  or  merger  of  the  New  England  Power 
Company  and  the  Connecticut  River  Transmission  Company,  au- 
thorized to  issue  $719,000  par  value  of  preferred  stock  and  $500,000 
face  value  of  5  per  cent  bonds,  proceeds  to  be  used  in  discharging 
obligations  of  the  constituent  companies  incurred  in  constructing  or 
acquiring  properties  and  equipment,  ajid  to  construct  a  new  plant 
and  to  ^arge  the  existing  plants. 

Re  Turners  Falls  Power  &  E.  Co.  June  6,  1916,  $1,180,000  com- 
mon  capital  stock  and  $100,000  employees'  stock  to  be  issued  at  par, 
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proceeds  to  be  used  for  the  cancelation  of  an  equal  amount  of  obliga- 
tions represented  by  outstanding  promissory  notes;  stock  unsub- 
scribed for  by  stockholders  to  be  sold  at  public  sale. 

Re  Newburyport  Gas  &  E.  Co.  June  6,  1916,  $57,000  common 
capital  stock  to  be  sold  at  130,  proceeds  to  be  applied  to  the  pay- 
ment and  cancelation  of  an  equal  amount  of  promissory  notes;  if  any 
shares  remain  unsubscribed  for  by  stockholders,  the  same  are  to  be 
offered  at  public  sale. 

Ee  Norton  Power  &  E.  Co.  June  10, 1916,  $8,000  common  capital 
stock,  proceeds  to  be  used  for  the  purchase  of  the  plant  of  the  Nor- 
ton Electric  Light  &  Power  Company,  and  to  pay  the  cost  of  better- 
ments and  additions. 

Re  Greenfield  Electric  Light  &  P.  Co.  June  22, 1916,  $50,000  em- 
ployees^ stock  to  be  issued  at  par,  and  the  proceeds  applied  to  the  pay- 
ment of  an  equal  amount  of  promissory  noted. 

Re  Worcester  Electric  Co.  July  10,  1916,  $200,000  common  capital 
stock  to  be  sold  at  200,  proceeds  to  be  used  for  the  pajrment  of  out- 
standing promissory  notes  and  for  additions ;  stock  unsubscribed  for 
by  stockholders  to  be  sold  at  public  sale  as  specified. 

Re  Hingham  Water  Co.  Aug.  17,  1916,  $100,000  capital  stock  to 
be  issued  at  par,  proceeds  to  be  used  to  pay  floating  indebtedness  al- 
ready incurred  for  new  construction  extensions  and  improvements  to 
plant  and  property,  and  for  such  further  extensions  and  improve- 
ments as  are  now  necessary  for  the  increased  demand  of  water  com- 
pany. 

Re  Milford  Electric  Light  &  P.  Co.  Aug.  18,  1916,  $62,500  capital 
stock  to  be  issued  at  par,  proceeds  to  be  used  for  the  payment  of 
floating  indebtedness  incurred  for  additions  to  plant  and  distribu- 
tion system,  and  also  for  further  proposed  additions  thereto. 

Michig(m.—Re  Universal  Power  Co.  No.  D-984,  May  11,  1916, 
$60,000  common  capital  stock  to  be  sold  at  not  less  than  par  and 
$90,000  first-mortgage  6  per  cent  gold  bonds  to  be  sold  at  not  less 
than  95,  proceeds  to  be  used  for  the  development  of  an  electric  utility. 

Re  Grand  Rapids  R.  Co.  D-1032,  May  12,  1916,  $500,000  pre- 
ferred stock  to  be  sold  at  not  less  than  par  and  $3,500,000  5  per 
cent  bonds  to  be  sold  at  not  less  than  96,  proceeds  to  be  used  to  pay 
outstanding  corporate  bonds,  and  to  satisfy  outstanding  obligations 
issued  for  money  borrowed  for  capital  purposes,  and  to  reimburse 
treasury  for  moneys  expended  for  working  capital. 

Re  Alger  Teleph.  Co.  D-1034,  May  17,  1916,  $600  common  capital 
stock  to  be  sold  for  cash  at  not  less  than  par,  proceeds  to  be  expended 
for  construction  of  telephone  lines  and  facilities. 

Re  Portage  Lake  Teleph.  Co.  D-1033,  May  17,  1916,  $5,000  com- 
mon capital  stock  to  be  assigned  to  specified  persons  upon  the  con- 
veyance of  a  steamboat  to  the  applicant. 

Re  Glenn  Pier  Co.  D-964,  May  17,  1916,  $3,000  common  capital 

P.U.R.1916F. 


Digitized  by 


Google 


ANNOTATION.  35 

stock  to  be  assigned  to  specified  persons  upon  the  conveyance  of  build- 
ings and  pier  facilities. 

Re  Ironwood  &  B.  R  &  Light  Co.  D-907,  May  18,  1916,  order 
authorizing  petitioner  to  replace  its  6  per  cent  preferred  stock  au- 
thorized December  19,  1910,  the  6  per  cent  preferred  stock  of  the 
Gogebic  and  Iron  Counties  Railway  &  Light  Company  authorized 
May  26,  1915,  and  the  6  per  cent  preferred  stock  of  the  Ironwood 

6  Bessemer  Ilailway  &  Light  Company  authorized  March  23,  1915, 
with  its  own  7  per  cent  preferred  stock,  it  appearing  that  the  pe- 
titioner was  unable  to  sell  its  6  per  cent  stock  in  competition  with 

7  per  cent  preferred  stock  of  other  companies,  having  access  to  the 
same  market.  Order  modified  by  stating  that  order  of  May  26, 
1915,  was  issued  to  applicant,  and  not  to  Gogebic  and  Iron  Counties 
Railway  &  Light  Company  (June  7, 1916). 

Re  Moffatt  Teleph.  Co.  D-1031,  May  18,  1916,  $564  common  capi- 
tal stock  to  be  sold  at  not  less  than  par,  proceeds  to  be  used  for  con« 
struction. 

Re  East  Hamilton  &  N.  6.  R.  Teleph.  Co.  D-1030,  May  18,  1916, 
$1,200  common  capital  stock  to  be  sold  for  cash  at  not  less  than 
par,  proceeds  to  be  used  for  the  purchase  of  material. 

Re  Gratiot  County  Gas  Co.  D-793,  June  1,  1916,  $10,000  corpo- 
rate bonds  to  be  sold  at  not  less  than  90,  proceeds  to  be  used  for 
purposes  specifically  set  forth  in  the  application. 

Re  Hayes  Cartage  Co.  D-1029,  June  6,  1916,  $15,000  common 
capital  stock  and  $10,000  preferred  6  per  cent  stock,  $18,100  of 
which  to  be  assigned  to  the  incorporators  upon  the  conveyance  of 
specified  property,  remainder  to  be  issued  for  cash  at  not  less  than 
par,  proceeds  to  be  used  for  the  purchase  of  truck  vehicles  and  other 
appliances  needful  to  the  corporation. 

Re  Muskegon  Heights  Gas  Co.  D-1039,  June  7,  1916,  order  ap- 
proving a  $30,000  issue  of  common  capital  stock,  the  action  of  the 
incorporators  of  the  company  in  the  issuance  of  said  stock,  and  th6 
filing  of  the  articles  of  association  and  certificate  of  increase  of  capi- 
tal stock,  being  ratified. 

Re  Petersburg  Electric  light  &  P.  Co.  D-1038,  June  14,  1916, 
$5,000  common  capital  stock  to  be  assigned  to  specified  persons  upon 
conveyance  to  the  corporation  of  lands,  property,  and  facilities  sub- 
ject to  a  lien  of  $2,000. 

Re  Harris  Cartage  Co.  D-1035,  June  14,  1916,  $10,000  common 
capital  stock  of  which  $6,580  is  to  be  issued  to  the  incorporators  upon 
the  conveyance  to  the  corporation  of  specified  properties,  balance  of 
said  stock  to  remain  in  the  treasury  subject  to  further  order. 

Re  Port  Huron  &  D.  S.  S.  Co.  D-807,  June  22,  1916,  $150,000  5 
per  cent  bonds  to  be  sold  at  not  less  than  90,  proceeds  to  be  used  for 
the  payments  of  liens  filed  upon  the  steamers  Lakeland,  Lakewood, 
and  Lakeport. 
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Re  Grand  Trunk  Western  R.  Co.  D-313,  June  22,  1916,  $563,- 
380.26  6  per  cent  bonds  to  be  sold  at  not  less  than  71,  proceeds  to  be 
used  for  the  liquidation  and  discharge  of  $400,000  bonds  of  the  Pon- 
tiac,  Oxford,  &  Northern  Railroad  Company. 

Re  Almont  Teleph.  Co.  D-991,  June  22,  1916,  $4,000  6  per  cent 
bonds  to  be  sold  at  not  less  than  90,  proceeds  to  be  expended  in  satis- 
fying and  liquidating  a  mortgage  of  $2,500,  the  balance  to  be  ex- 
pended for  construction  and  equipment  of  property. 

Re  Detroit,  J.  &  C.  R.  Co.  D-1043,  June  22,  1916,  order  approv- 
ing amendment  to  articles  of  association  increasing  capital  stock 
from  $25,000  to  $1,000,000,  and  authorizing  an  issue  of  $589,000 
capital  stock  to  the  Detroit  United  Railway  in  payment  of  a  like 
amount  of  indebtedness  incurred  by  petitioner  for  extensions,  better- 
ments, and  improvements. 

Re  Lansing  Fuel  &  Gas  Co.  D-543,  June  22,  1916,  $182,000  bonds 
to  be  sold  at  not  less  than  85,  proceeds  to  be  used  for  the  payment 
of  85  per  cent  of  the  cost  of  labor  and  construction. 

Re  Central  Michigan  Light  &  P.  Co.  D-1046,  June  27,  1916, 
$50,000  common  capital  stock  to  be  sold  for  not  less  than  par,  pro- 
ceeds to  be  used  for  purchasing  property  of  the  Consolidated  Light 
4  Power  Company  and  the  Chippewa  Construction  Company. 

Re  Standish  Electric  Light  &  P.  Co.  D-1045,  June  30,  1916,  $5,- 
000  common  capital  stock  to  be  sold  at  not  less  than  par,  proceeds 
to  be  used  for  the  purchase  of  an  electric  lighting  plant  and  for  bet- 
terments and  improvements. 

Re  Superior  S.  S.  Co.  D-1016,  June  30,  1916,  $20,000  common 
capital  stock  to  be  sold  at  not  less  than  par,  proceeds  to  be  used  for 
the  purchase  of  facilities  and  for  improvements. 

Re  Warren  Rural  Teleph.  Co.  D-1041,  June  30,  1916,  $2,320 
common  capital  stock  to  be  assigned  to  the  present  owners  of  the 
Warren  Rural  Telephone  Company  as  interest  may  appear,  upon  the 
transfer  of  property  of  such  company  to  the  applicant. 

Re  Farmers'  Teleph.  Co.  D-1044,  June  30,  1916,  $450  common 
capital  stock  to  be  sold  at  not  less  than  par,  proceeds  to  be  used  for 
the  purchase  of  facilities  and  for  improvements. 

Re  Detroit,  T.  &  I.  R.  Co.  D-782,  July  5,  1916,  $100,000  first- 
mortgage  5  per  cent  bonds  to  be  sold  at  not  less  than  85,  proceeds  to 
be  used  for  tiie  purchase  of  equipment. 

Re  Benton  Harbor-St.  J.  Gas  &  Fuel  Co.  D-297,  July  5,  1916, 
$45,000  mortgage  debenture  6  per  cent  bonds  to  be  sold  at  not  less 
than  90,  proceeds  to  be  used  for  the  payment  of  obligations  incurred 
for  betterments  and  extensions. 

Re  Southern  Michigan  Teleph.  Co,  D-524,  July  11,  1916,  order 
approving  the  sale  of  $118,160  bonds  authorized  April  12,  1912,  at 
not  less  than  88,  or  in  the  event  of  the  inability  of  the  company  to 
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sell  such  bonds,  to  use  the  same  to  secure  notes  or  other  forms  of 
indebtedness  negotiated  for  capital  purposes. 

Be  Valley  Home  Teleph.  Co.  D-861,  July  12,  1916,  $88,600  re- 
funding mortgage  5  per  cent  bonds  to  be  sold  for  not  less  than 
$66,450,  the  proceeds  to  be  used  for  the  payment  of  indebtedness 
incurred  for  capital  purposes. 

Re  Cheboygan  Electric  Light  &  P.  Co.  D-728,  July  20,  1916,  au- 
thority to  execute  $600,000  6  per  cent  twenty-year  bonds,  and  to 
issue  $225,000  thereof  to  be  sold  at  not  less  than  92,  proceeds  to  be 
used  to  retire  $150,000  first  and  second  mortage  bonds  and  to  pay 
the  expense  of  retiring  them,  to  acquire  property  formerly  owned  by 
the  Pellston  Light  &  Power  Company,  to  pay  all  present  bills  paya- 
ble and  floating  indebtedness,  and  to  provide  a  working  capital. 

Re  Muskegon  Heights  Gas  Co.  D-1039,  August  11,  1916,  $35,000 
first-mortgage  6  per  cent  coupon  bonds  to  be  sold  for  not  less  than 
90,  proceeds  to  be  used  for  the  purpose  of  purchasing  appliances, 
paying  for  labor,  and  for  the  purchase  of  land  and  supplying  a  suita- 
ble working  capital. 

Re  Detroit  &  H.  P.  R.  Co.  D-559,  Aug.  11,  1916,  order  authoriz- 
ing increase  in  capital  stock  from  $50,000  to  $100,000  par  value,  to 
be  divided  into  1,000  shares  to  be  sold  at  par,  proceeds  to  be  used 
for  the  construction  of  a  railroad  of  *T^^  rail,  standard  gauge. 

Re  Brevort  Teleph.  Co.  D-1055,  Aug.  18,  1916,  $2,000  capital 
stock  to  be  sold  at  par,  proceeds  to  be  used  for  payment  of  labor  and 
the  purchase  of  material  and  facilities  in  the  construction  of  tele- 
phone exchanges. 

Re  Spencer  Electric  Light  &  P.  Co.  D-1056,  Aug.  25,  1916, 
$25,000  corporate  bonds  to  be  sold  at  not  less  than  95,  proceeds  to 
be  used  for  the  construction  of  a  dam,  floodgates,  and  spillways  on 
Flat  river. 

Re  Cheboygan  Electric  Light  &  P.  Co.  D-728,  Aug.  25,  1916, 
$500,000  6  per  cent  first-mortgage  gold  bonds,  of  which  $225,000 
to  be  sold  for  not  less  than  92,  proceeds  to  be  used  to  retire  first 
and  second  mortgage  on  property  of  said  corporation,  to  acquire  the 
property  formeriy  owned  by  the  Pellston  Light  &  Power  Company 
with  its  dams,  flowage  rights,  etc.,  to  pay  all  of  the  corporation's 
present  bills  payable  and  floating  indebtedness,  to  pay  the  expense 
of  retiring  said  corporation's  first  and  second  mortgage  bonds,  and 
to  provide  working  capital. 

Missovxi, — The  provision  of  the  Missouri  act  which  empowers  the 
Commission  to  charge,  upon  approving  issuances  of  securities,  a  fee 
amoimting  to  $1  for  each  $1,000  of  the  face  value  of  the  authorized 
issue  up  to  $1,000,000,  and  50  cents  for  each  $1,000  over  $1,000,000 
up  to  $10,000,000,  and  25  cents  for  each  $1,000  over  $10,000,000, 
and  a  minimum  fee  in  any  case  of  $250,  is  just  and  reasonable. 
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Union  P.  E.  Co.  v.  Public  Service  Commission  (1916)  —  Mo.  — , 
187  S.  W.  827. 

Nebraska.— Re  Platte  Valley  Teleph.  Co.  Application  No.  2739, 
May  22,  1916,  $25,000  common  capital  stock  to  be  sold  at  par,  pro- 
ceeds to  be  used  for  discharging  and  paying  bills  payable  of  like 
amount.  Decision  on  application  to  issue  an  additional  $25,000 
stock  held  in  abeyance  pending  investigation. 

Re  Tri-State  Phone  Co.  Application  No.  2537,  July  15,  1916, 
$108,000  of  comjtnon  stock  to  be  sold  at  par  and  $75,000  of  6  per 
cent  first-mortgage  bonds  to  be  sold  at  not  less  than  90,  proceeds 
to  be  devoted  to  the  taking  over  of  several  telephone  properties  and 
the  capitalization  of  the  investment  and  debt  of  such  properties; 
discount  on  bonds  to  be  amortized. 

Ee  Platte  Valley  Teleph.  Co.  Application  No.  2739,  July  31, 
1916,  $25,000  capital  stock  to  be  sold  at  par,  proceeds  to  be  used 
for  discharging  bills  payable,  paying  cost  of  additions  and  better- 
ments, and  paying  cost  of  reconstruction  of  existing  property,  it 
appearing  that  a  large  depreciation  fund  had  been  expended  by  the 
utility  for  additions  and  betterments. 

Ee  Kearney  Teleph.  Co.  Application  No.  2774,  Aug.  12,  1916, 
$50,000  6  per  cent  cumulative  preferred  stock  to  be  sold  at  par,  pro- 
ceeds to  be  used  for  the  payment  of  difference  in  values  of  the  prop- 
erty of  the  Kearney  Telephone  Company  and  the  Nebraska  Tele- 
phone Company  to  be  exchanged. 

New  Hampshire, — ^Ee  Eockingham  County  Light  &  P.  Co.  D-338, 
Order  No.  536,  May  6,  1916,  $750,000  5  per  cent  gold  bonds,  of 
which  $600,000  are  to  be  used  for  refunding  a  like  amount  of  out- 
standing bonds  and  $150,000  thereof  to  refxmd  outstanding  notes  of 
like  amount.  Authority  to  issue  mortgage  to  secure  bonds  granted 
(June  23,  1916). 

Ee  Plaistow  Electric  Light  &  P.  Co.  D-332,  Order  No.  530,  May 
19,  1916,  $1,800  first-mortgage  5  per  cent  bonds  to  be  sold  at  par, 
proceeds  to  be  used  to  pay  a  note  for  like  amount. 

Ee  Milford  Light  &  P.  Co.  D-262,  Order  No.  535,  May  25,  1916, 
$37,500  preferred  7  per  cent  stock  to  take  the  place  of  a  like  amount 
of  preferred  stock  issued  without  authority,  it  appearing  that  the 
proceeds  of  the  unauthorized  issue  had  been  used  for  construction 
costing  more  than  $37,500. 

Ee  New  England  Teleph.  &  Teleg.  Co.  D-286.  June  14,  1916, 
authority  to  issue  219  shares  of  stock  to  the  stockholders  of  the  Coos 
Telephone  Company  in  return  for  849  shares  of  the  Coos  Telephone 
Compan/s  stock  and  $877.50  in  cash. 

Ee  Concord  Electric  Co.  D-167,  June  27,  1916,  $50,000  coupon 
6  per  cent  notes  to  be  issued  to  pay  the  balance  of  outstanding  notes 
and  for  extensions,  additions,  and  improvements. 

Ee  Canaan  Electric  Co.  D-291,  July  1,  1916,  $5,000  common  capi- 
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tal  stock  to  be  sold  at  pot  less  than  par,  the  proceeds  to  be  used  to 
pay  indebtedness  incurred  for  construction  and  to  pay  for  additional 
extensions  and  equipment,  it  appearing  that  the  expenditures  were 
judiciously  and  economically  made. 

Be  Mt  Crescent  Water  Co.  D-337,  Order  No.  550,  July  26,  1916, 
order  authorizing  issuance  of  100  shares  of  capital  stock  of  par  value 
of  $40  per  share  for  the  following  purposes:  45  shares  to  be  used 
to  replace  45  shares  previously  issued  without  the  approval  of  the 
Commission,  and  55  shares  to  be  used  for  the  purpose  of  constructing 
a  new  reservoir,  laying  new  mains,  and  making  extensions  and  addi- 
tions to  the  plant. 

Re  United  Eealty  Co.  D-339,  June  27,  1916,  $13,000  common 
capital  stock  to  be  delivered  to  the  W.  H.  McElwain  Company  in 
full  payment  for  the  machinery  and  equipment. 

New  YorJcj  First  District. — Ee  Kings  County  Lighting  Co.  Case 
No.  2013,  May  25,  1916,  $472,000  5  per  cent  bonds  to  be  sold  to 
net  not  less  than  95  and  accrued  interest,  proceeds  to  be  used  for 
construction,  for  reimbursement  of  moneys  expended  from  income 
for  construction,  and  tp  make  up  the  discounts  and  expenses  of  the 
issue;  prescribed  reserve  and  amortization  accounts  to  be  established 
to  insure  adequate  maintenance  of  the  property. 

Be  Bronx  Gas  &  Electric  Co.  Case  No.  1667,  June  22,  1916,  ap- 
proval of  the  withdrawal  of  $27.18  from  the  proceeds  of  the  sale 
of  first  and  refunding  mortgage  bonds  authorized  by  order  dated 
April  29,  1913,  to  be  used  to  pay  for  extensions  and  additions. 

New  York,  Second  District. — ^Be  New  York  Teleph.  Co.  Case  No. 
2964,  April  4,  1916,  order  amending  order  of  May  28,  1912,  by 
makiug  a  redisposition  of  the  proceeds  of  the  securities  therpip 
authorized. 

Be  Auburn  &  S.  Electric  B.  Co.  Case  No.  5492,  April  4,  1916, 
$437,500  5  per  cent  notes  to  be  sold  at  not  less  than  par  and  accrued 
interest,  proceeds  to  be  used  to  discharge  maturing  6  per  cent  notes, 
to  retire  car  trust  certificates,  to  pay  interest  on  mortgage  bonds, 
and  to  apply  toward  the  payment  of  accounts  payable. 

Ee  Edison  Electric  Light  &  P.  Co.  Case  No.  5290,  April  4,  1916, 
$400,000  first-mortgage  5  per  cent  gold  bonds  to  be  sold  at  not  less 
tiian  85  and  accrued  interest,  and  $277,000  common  capital  stock 
to  be  sold  at  not  less  than  par,  proceeds  to  be  used  for  the  payment 
of  promissory  notes,  open  account,  legal  services,  fees  for  recording 
mortgage,  and  for  working  capital. 

Be  Grasse  Biver  B.  Corp.  Case  No.  5379,  April  4,  1916,  $150,000 
first-mortgage  6  per  cent  bonds  to  be  sold  at  not  less  than  par  and  ac- 
crued interest,  and  $150,000  common  capital  stock  to  be  sold  at  not 
less  than  par,  proceeds  to  be  used  for  the  purchase  of  a  railroad, 
construction,  equipment,  general  expenses,  and  working  capital. 

Be  Buffalo  General  Electric  Co.  Case  No.  5453,  April  11,  1916, 
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$2,498,000  first-mortgage  6  per  cent  gold  bonds  to  be  sold  at  not  less 
than  98.13  and  accrued  interest^  and  $1,174,000  common  capital 
stock  to  be  sold  at  not  less  than  par,  proceeds  to  be  used  for  the 
purchase  of  land,  for  construction  and  equipment,  engineering  and 
supervision,  construction  and  contingencies,  interest  during  con- 
struction, and  miscellaneous  overhead  expenditures,  including  insur- 
ance. 

Ee  Pulton  light.  Heat  &  P.  Co.  Case  No.  5359,  April  13,  1916, 
$49,000  noncumulative  preferred  6  per  cent  stock  to  be  sold  at  not 
less  than  par,  proceeds  to  be  used  for  improvements. 

Re  Empire  United  R.  Co.  Case  No.  3460,  April  13,  1916,  order 
dismissing  application  for  a  rehearing  of  order  of  December  30, 
1914,  and  temporary  receivers  of  the  petitioner  ordered  to  file  a  de- 
tailed verified  report  showing  compliance  of  the  requirements  of  such 
order. 

Re  Sanbom-Pekin  Power  Co.  Corp.  Case  No.  5430,  April  13, 
1916,  $1,200  common  capital  stock  and  $500  cumulative  7  per  cent 
preferred  stock  to  be  sold  at  not  less  than  par,  proceeds  to  be  used 
for  the  construction  of  electric  light  lines. 

Re  Kingston  Consol.  R.  Co.  Case  No.  1069,  April  20,  1916,  order 
amending  order  of  December  16,  1909,  by  vacating  the  authorization 
for  the  issuance  of  $17,360  promissory  notes  and  relieving  the  com- 
pany from  the  necessity  of  making  quarterly  reports  thereon. 

Re  Seneca  Power  Corp.  Case  No.  5416,  April  20,  1916,  $450,000 
first-mortgage  6  per  cent  bonds  to  be  sold  at  not  less  than  94  and 
accrued  interest,  proceeds  to  be  used  for  construction  and  equipment; 
the  balance,  if  any,  after  the  completion  of  the  improvement  to  be 
used  for  the  purchase  of  power,  for  engineering  purposes,  and  for 
expense  of  litigation.  The  company  was  further  authorized  to  issue 
$1,250,000  common  capital  stock  to  be  sold  at  not  less  than  par, 
part  of  proceeds  to  be  used  for  construction,  the  balance  to  be  paid 
to  a  committee  to  secure  its  water  power  designated  in  and  by  a  cer- 
tain judgment  of  the  court  of  claims  in  the  claim  of  Rumsey  Pump 
Company,  Limited,  against  the  state  of  New  York,  dated  March 
23,  1916. 

Ibid.,  Empire  Coke  Company  authorized  to  issue  $150,000  col- 
lateral trust  6  per  cent  mortgage  bonds  to  be  sold  at  not  less  than  93 
and  accrued  interest,  proceeds  to  be  used  to  acquire  the  capital  stock 
of  the  Seneca  Power  Corporation  at  par. 

Re  Silver  Creek  Electric  Co.  Case  No.  5304,  April  25,  1916, 
$29,000  first-mortgage  5  per  cent  gold  bonds  to  be  sold  at  not  less 
than  80  and  accrued  interest,  proceeds  to  be  used  to  refund  an  out- 
standing mortgage,  to  discharge  bills  and  accounts  payable,  for 
working  capital  and  for  reorganization  expenses. 

Re  Niagara,  L.  &  0.  Power  Co.  Case  No.  5474,  April  25,  1916, 
$987,500  first-mortgage  5  per  cent  bonds  to  be  sold  at  not  less  than 
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85  and  accraed  interest,  and  $195,600  common  capital  stock  to  be 
sold  at  not  less  than  par,  proceeds  to  be  used  for  the  purchase  of 
the  Lyons  Power  Plant  from  the  Niagara,  Lockport,  &  Ontario  Power 
Company,  to  pay  to  the  successors  of  the  Eochester,  Syracuse,  & 
Eastern  Bailroad  Company  the  balance  which  remains  unpaid  on 
account  of  the  purchase  price  of  the  aforesaid  property,  and  for  fur- 
ther additions  to  the  said  Lyons  Power  Plant  property. 

Re  Mohawk  Gas  Co.  Case  No.  2690,  April  27, 1916,  $870,300  com- 
mon  capital  stock  to  be  sold  at  not  less  than  par,  proceeds  to  be 
used  for  the  discharge  of  outstanding  obligations  and  to  reimburse 
the  treasury  for  moneys  expended  from  income  for  fixed  assets. 

Be  Schenectady  Illuminating  Co.  Case  No.  2691,  April  27,  1916, 
$886,700  common  capital  stock  to  be  sold  at  not  less  than  par,  pro- 
ceeds to  be  used  for  the  discharge  of  outstanding  bills  payable,  for 
the  discharge  of  specified  current  liabilities,  and  for  the  reimburse- 
ment of  the  treasury  for  moneys  actually  expended  from  income  for 
the  acquisition  of  fixed  assets. 

Be  Central  New  England  B.  Co.  Case  No.  3424,  April  27,  1916, 
order  amending  subdivision  C  of  ordering  clause  No.  3  of  order  of 
April  21,  1914. 

Be  Union  Springs  Light  &  P.  Co.  Case  No.  5135,  April  27,  1916, 
$25,000  first-mortgage  6  per  cent  bonds  to  be  sold  for  not  less  than 
par  and  accrued  interest,  proceeds  to  be  used  to  discharge  a  mort- 
gage and  indebtedness,  for  new  construction,  and  for  working  capi- 
tal. 

Be  Otsego  &  H.  B.  Co.  Case  No.  5386,  April  27,  1916,  $75,500 
common  capital  stock  to  be  sold  at  not  less  than  par,  proceeds  to 
be  used  for  the  reimbursement  of  treasury  for  moneys  expended  from 
income  for  the  acquisition  of  fixed  assets  and  for  the  discharge  of 
indebtedness  for  which  the  proceeds  of  the  sale  of  bonds  authorized 
March  28,  1916,  were  insufiicient. 

Be  Boquet  Electric  Power  Co.  Case  No.  5439,  April  27,  1916, 
$10,000  common  capital  stock  to  be  sold  at  not  less  than  par,  pro- 
ceeds to  be  used  for  the  reimbursement  of  the  treasury  for  moneys 
expended  from  income  for  fixed  assets,  for  additions  and  improve- 
ments, and  for  contingencies;  company  ordered  to  make  specified 
book  entries. 

Be  Chasm  Power  Co.  Case  No.  5464,  April  27,  1916,  $47,000 
first-mortgage  5  per  cent  bonds  to  be  sold  at  not  less  than  par  and 
accrued  interest,  proceeds  to  be  used  to  refund  outstanding  first  and 
second  mortgages,  to  discharge  outstanding  bills  payable,  to  discharge 
indebtedness  outstanding  on  account  of  the  purchase  of  material  and 
supplies,  and  for  new  construction. 

Be  Ashville  &  P.  Teleph.  &  Teleg.  Co.  Case  No.  5497,  April  27, 
1916,  $500  common  capital  stock  to  be  sold  at  not  less  than  par, 
P.U.R.1916F. 


Digitized  by 


Google 


42  ANNOTATION. 

proceeds  to  be  used  for  the  reimbursement  of  the  treasury  for  moneys 
expended  from  income  for  the  acquisition  of  fixed  assets. 

Re  Middleburgh  &  S.  R.  Co.  Case  No.  5515,  April  27,  1916, 
$18,000  first-mortgage  5  per  cent  bonds  to  be  sold  for  not  less  than 
par  and  accrued  interest,  proceeds  to  be  used  for  the  payment  of  an 
outstanding  mortgage. 

Re  Perry  Electric  Light  Co.  Case  No.  3484,  May  4,  1916,  order 
approving  form  of  mortgage  marked,  "Original  counterpart  certified 
by  clerk  of  Wyoming  county/^  and  the  issue  thereunder  of  $65,000  of 
bonds. 

Re  International  R.  Co.  Case  Nos.  4795,  5496,  May  4,  1916, 
$505,000  5  per  cent  fifty-year  refunding  and  improvement  mortgage 
gold  bonds  to  be  sold  for  not  less  than  88,  proceeds,  together  with 
proceeds  from  bonds  of  same  tenor  previously  issued,  to  be  used  to 
refund  car-trust  certificates  and  for  additions  and  betterments. 

Re  New  York,  C.  &  St.  L.  R.  Co.  Case  No.  5490,  May  4,  1916, 
$1,250,000  4J  per  cent  equipment  trust  certificates  to  be  sold  for 
not  less  than  96,  proceeds  to  be  used  for  the  purchase  of  1,000  box 
cars. 

Re  Depew  &  L.  Light,  Power  &  Conduit  Co.  Case  No.  5300,  May 
10,  1916,  $30,600  5  per  cent  forty-year  first-mortgage  gold  bonds  to 
be  issued  at  not  less  than  80,  proceeds  to  be  used:  (a)  for  legal  and 
other  expenses  of  reorganization  and  working  capital,  for  which 
proceeds  were  authorized  to  be  used  in  case  No.  3342,  dated  July 
28,  1916 ;  (b)  to  be  applied  toward  payment  and  discharge  of  ''other 
accounts  payable,^^  or  renewals. 

Re  Depew  &  L.  Light,  Power  &  Conduit  Co.  Case  No.  3342,  May 
10,  1916,  expenditure  of  proceeds,  realized  from  order  dated  July 
28,  1914,  approved. 

Re  Wellsville  &  B.  R.  Corp.  Case  No.  5399,  May  18, 1916,  $850,000 
capital  stock,  including  $85,000  previously  issued  without  authority, 
to  be  sold  at  par,  proceeds  to  be  used  to  apply  toward  purchase  price 
of  property,  rights,  and  franchises  including  tracks,  buildings,  etc., 
and  for  working  capital. 

Be  Randolph  Light  &  P.  Co.  Case  No.  4394,  May  31, 1916,  $17,000 
capital  stock  to  be  sold  at  par,  proceeds  to  be  used  exclusively  for 
purchase  of  works,  system,  and  property  of  the  Randolph  Electric 
Light  &  Power  Company. 

Re  Central  Hudson  Gas  &  E.  Co.  Case  No.  282,  May  31,  1916, 
$300,000  capital  stock  to  be  issued  for  the  conversion  of  outstanding 
debenture  bonds  of  the  Newburgh  Light,  Heat,  &  Power  Company. 

Re  Erie  R.  Co.  Case  No.  5573,  May  31,  1916,  $2,380,000  4  per 
cent  100-year  general  lien  bonds,  to  be  either  sold  at  par  or  used  in 
exchange  for  the  following  purposes :  (a)  Li  exchange  for  $2,380,000 
7  per  cent  bonds  of  Buffalo,  New  York,  &  Erie  Railroad  Company; 
P.U.R.1916F. 
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(b)  for  purchase  of  aforesaid  trnderlying  bonds;  (c)  for  discharge 
of  lawful  refunding  or  cnrrent  debt  incurred  by  such  purchase ;  and 
(d)  for  reimbursement  of  treasury  for  moneys  expended  in  above 
purchase. 

Be  Gregory  Electric  Co.  Case  No.  5479,  May  31, 1916,  $8,000  cap- 
ital stock  to  be  sold  at  par,  proceeds  to  be  used  for  the  construction 
of  three-phase  transmission  line  from  Heuvelton  to  Morristown. 

Ee  Erie  R.  Co.  Case  No.  5565,  May  31,  1916,  $1,250,000  4J  pp/ 
cent  equipment  trust  certificates  to  be  sold  at  not  less  than  99,  pro- 
ceeds to  be  used  toward  purchase  price  of  specified  equipment. 

Re  Syracuse  Lighting  Co.  Case  No.  4317,  June  6,  1916,  order 
modifying  order  of  June  23,  1914,  providing  for  the  unexpended  pro- 
ceeds received  through  the  issuance  of  $434,000  6  per  cent  ten-year 
extension  and  improvement  mortgage  gold  bonds. 

Re  Central  New  York  S.  R.  Corp.  Case  No.  4298,  June  6,  1916, 
order  modifying  order  of  August  4,  1914,  modifying  ordering  clause 
No.  3,  providing  for  the  actual  expenditure  of  tiie  proceeds  received 
through  the  issuance  of  $256,000  gold  bonds  which  were  sold  for 
not  less  than  80. 

Re  Ithaca  Traction  Corp.  Case  No.  4271,  June  6,  1916,  order 
modifying  order  of  Jxdy  29,  1914,  providing  for  the  actual  expendi- 
ture of  the  proceeds  received  through  the  issuance  of  $277,000  gold 
bonds  which  were  sold  at  80. 

Re  North  Shore  Electric  Light  &  P.  Co.  Case  No.  5562,  June  6, 
1916,  $53,000  5  per  cent  twenty-five-year  first-mortgage  gold  bonds 
to  be  sold  for  not  less  than  85,  and  $20,000  common  capital  stock  to 
be  sold  at  par,  proceeds  to  be  used  for  the  purchase  from  the  Port 
Jefferson  Electric  Light  Company  of  all  its  property,  rights,  fran- 
chises, etc.,  and  for  the  discharge  and  refunding  of  the  5  per  cent 
first-mortgage  gold  bonds  of  the  Port  Jefferson  Electric  Light  Com- 
pany. 

Re  Seneca-Qorham  Teleph.  Co.  Case  No.  5222,  June  13,  1916, 
$5,000  6  per  cent  fifteen-year  first-mortgage  gold  bond  to  be  sold 
for  not  less  than  95,  proceeds  to  be  used  solely  for  the  payment  and 
discharge  of  six  one-year  promissory  notes  with  interest,  outstanding 
at  July  1,  1915,  or  their  renewals. 

Re  Western  New  York  Utilities  Co.  Case  No.  6471,  June  13, 
1916,  $700,000  5  per  cent  thiriy-year  gold  bonds  to  be  sold  at  not 
less  than  90,  proceeds  to  be  used  for  the  refunding  of  funded  out- 
standing debt  on  December  31,  1915,  and  for  the  discharge  of  bills 
payable  outstanding  at  the  same  time. 

Re  Watertown  Transp.  Co.  Case  No.  6685,  June  13,  1916,  $700 
common  capital  stock  to  be  sold  at  par,  proceeds  to  be  used  for  the 
purchase  of  three  Buick  Motor  Company's  chassis. 

Re  Preeport  R.  Co.  Case  N6.  5586,  June  13,  1916,  $20,000  capital 
P.U.R.1916F. 
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stock  to  be  sold  at  par^  proceeds  to  be  used  for  corporate  purposes  in 
the  organization  of  the  petitioner^  and  for  the  construction  of  its  rail- 
road and  facilities. 

Re  Elmira  Water,  Light  &  B.  Co.  Case  No.  5367,  June  15,  1916, 
$100,000  5  per  cent  fifty-year  first  consolidated  mortgage  gold  bonds 
to  be  sold  at  not  less  than  92^,  and  $325,000  capital  stock  to  be  sold 
at  not  less  than  par,  proceeds  of  said  sales  to  be  used  for  discharge 
of  indebtedness  of  the  Elmira  Water,  Light,  &  Railroad  Company, 
for  the  discharge  of  bills  payable  to  the  Elmira  Transmission  Cor- 
poration, and  for  constructions. 

Be  Depew  &  L.  Light,  Power  &  Conduit  Co.  Case  No.  5590,  June 
15,  1916,  $9,600  first-mortgage  5  per  cent  forty-year  bond  to  be 
sold  for  not  less  than  80,  proceeds  to  be  applied  toward  the  purchase 
and  acquisition  of  the  entire  outstanding  issue  of  $5,000  common 
capital  stock  and  $7,000  face  value  of  5  per  cent  twenty-year  first- 
mortgage  bonds  of  the  Inter- Village  Electric  Corporation. 

Re  Lehigh  Valley  R.  Co.  Case  No.  5597,  June  26, 1916,  $1,100,000 
5  per  cent  fifty-year  debenture  gold  bonds  to  be  sold  at  not  less  than 
par,  proceeds  to  be  used  solely  for  the  reimbursement  of  the  treasury 
of  the  Lehigh  Valley  Railroad  Company  for  advancea  made  and  to 
be  made  by  it  to  the  Lehigh  Valley  Railway  Company  for  additions 
and  betterments  to  the  road  and  equipment  of  the  latter  company. 

Ohio.— Re  Youngstown  &  N.  R.  Co.  No.  819,  May  11, 1916,  $100,- 
500  common  capital  stock  of  which  $60,500  to  be  delivered  in  pay- 
ment for  advances  made  for  the  construction  of  applicant's  line  of 
interurban  railroad,  from  Yoimgstown  to  Warren,  and  $40,000  to  be 
issued  to  the  Mahoning  &  Shenango  Railway  &  Light  Company  in 
payment  for  advances  for  the  construction  and  completion  of  appli- 
cant's line  of  railroad  to  Niles. 

Re  Youngstown  &  S.  Street  R.  Co.  No.  821,  May  11,  1916,  $89,- 
135.89  improvement  and  refunding  mortgage  bonds  to  be  delivered 
to  the  Mahoning  &  Shenango  Railway  &  Light  Company  in  payment 
at  par  for  advances  made  for  the  construction. 

Cleveland  Electric  111.  Co.  No.  835,  May  16, 1916,  $1,000,000  first- 
mortgage  bonds  to  be  sold  for  not  less  than  95,  proceeds  to  be  used 
for  the  payment  of  contemplated  improvements. 

Be  Mahoning  Valley  R.  Co.  No.  847,  May  16,  1916,  $117,181.55 
improvement  and  refunding  mortgage  bonds  to  be  delivered  to  the 
Mahoning  &  Shenango  Railway  &  Light  Company  in  payment  at  par 
for  advances  made  for  construction. 

Re  Toledo,  St.  L.  &  W.  R.  Co.  No.  851,  May  16,  1916,  $300,000 
receivers'  certificates,  to  be  sold  at  not  less  than  97i,  proceeds  to 
be  used  as  authorized  and  directed  by  order  of  the  district  court  of 
the  United  States  for  the  northern  district  of  Ohio,  western  division, 
under  date  of  May  28,  1916.  By  substitute  order  of  July  14,  1910, 
P.U.R.1916F. 
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the  above  order  was  canceled,  and  the  receiver  was  authorized  to 
issue  collateral  notes  to  the  amount  of  $500,000  to  be  sold  at  not  less 
than  par. 

Be  Metamora  Teleph.  Co.  No.  825,  May  22,  1916,  $12,000  com- 
mon capital  stock  to  be  delivered  in  full  payment  at  par  for  tele- 
phone property  to  be  purchased  pursuant  to  order  No.  824  of  even 
date. 

Re  Cincinnati,  N.  0.  &  T.  P.  R.  Co.  No.  852,  May  23,  1916, 
$1,800,000  equipment  trust  bonds  to  be  sold  at  not  less  than  98J, 
proceeds  to  be  used  for  the  purchase  of  equipment. 

Re  Middletown  Gas  &  E.  Co.  No.  795;  Pranklyn  Electric  Light 
Co.  No.  796;  Leontonia  Electric  Co.  No.  797;  New  Lisbon  Gas  Co. 
No.  798;  and  Ohio  Gas  &  E.  Co.  No.  790,  May  25,  1916,  $200,000 
preferred  7  per  cent  stock  of  last-named  company,  to  be  sold  at  not 
less  than  par,  $100,000  common  capital  stock,  $200,000  6  per  cent 
debentures,  and  $500,000  6  per  cent  bonds  to  be  sold  at  not  less 
than  86^,  $465,000  of  such  securities  to  be  used  at  the  above  prices 
for  the  purchase  of  properties  specified,  $23,500  of  the  proceeds  of 
the  sale  of  bonds  to  be  used  for  construction,  and  the  proceeds  of 
$11,500  of  such  bonds  to  be  used  for  working  capital;  discount  to  be 
amortized;  outstanding  securities  of  the  Middletown  Gas  &  Elec- 
tric Company,  the  Franklyn  Electric  Light  Company,  the  Leontonia 
Electric  Company,  and  the  New  Lisbon  Gas  Company,  ordered  non- 
negotiable. 

Re  Bessemer  &  L.  E.  R.  Co.  No.  854,  May  26,  1916,  $3,600,000 
5  per  cent  Girard  Equipment  Trust  Gold  Bonds  to  be  delivered  to 
the  Union  Trust  Company  as  trustee,  in  consideration  of  the  lease 
to  the  railroad  of  specified  equipment. 

Re  Wurdack,  No.  845,  May  29,  1916,  two-year  6  per  cent  promis- 
sory notes  secured  by  mortgage  to  be  issued  as  evidence  of  the  de- 
ferred payments  for  property  acquired  from  the  Citizen^  Light  & 
Power  Company  pursuant  to  order  No.  844. 

Re  Deep  Rock  Water  Co.  No.  800,  May  31,  1916,  $25,000  common 
capital  stock  to  be  transferred  in  full  payment  of  the  purchase  price 
of  property  of  the  Realty  Security  Company  pursuant  to  order  No. 
816. 

Re  Marion  Water  Co.  No.  856,  June  1,  1916,  $260,000  6  per  cent 
preferrrJ  capital  stock  to  be  sold  at  not  less  than  par,  proceeds  to 
be  used  for  tiie  retirement  of  outstanding  issues  of  preferred  capital 
stock  of  the  par  value  of  $200,000  and  $60,000  outstanding  promis- 
sory notes. 

Re  Benwood  Teleph.  Co.  No.  831,  June  5,  1916,  $2,400  common 
capital  stock  to  be  issued  at  par  in  payment  for  property  of  the 
Benwood  Telephone  Company,  a  partnership  as  authorized  by  order 
No.  830. 
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Ee  Circleville  light  &  P.  Co.  No.  390,  June  6, 1916,  $15,000  first- 
mortgage  6  per  cent  bonds  to  be  sold  at  not  less  than  par,  proceeds 
of  the  sale  of  $7,000  thereof  to  be  used  for  construction  and  the  pro- 
ceeds of  $8,000  thereof  to  be  used  to  reimburse  treasury  for  moneys 
expended  from  income  for  construction. 

Be  Salem  Lighting  Co.  No.  765,  June  7,  1916,  $150,000  com- 
mon capital,  stock  and  $150,000  twenty-year  5  per  cent  bonds  to  be 
sold  for  not  less  than  93.1723J  per  cent  of  par,  proceeds  to  be  used 
for  the  purchase  of  property  from  the  Columbia  Light  &  Power 
Company  as  authorized  in  order  No.  764  amounting  to  $191,977, 
and  for  the  construction  of  additions,  extensions,  and  improvements 
amounting  to  $87,540;  discounts  and  expenses  of  sale  to  be  amor- 
tized. 

Ee  Chesapeake  &  0.  E.  Co.  No.  862,  June  14,  1916,  $50,000  com- 
mon capital  stock  to  be  issued  in  cancelation  of  a  like  amount  of 
indebtedness  and  $95,000  first-mortgage  5  per  cent  gold  bonds  to 
be  issued  in  consideration  of  the  cancelation  of  indebtedness  of  an 
amount  equal  to  80  per  cent  of  the  par  value  of  said  bonds;  said 
stock  and  bonds  to  be  issued  and  delivered  to  the  creditors  of  the 
company  in  full  and  final  payment  and  satisfaction  of  applicant's 
indebtedness,  approximating  $128,374.33,  incurred  in  the  construc- 
tion of  additions,  extensions,  and  improvements. 

Ee  Detroit,  T.  &  I.  E.  Co.  No.  864,  June  16,  1916,  $100,000  first- 
mortgage  5  per  cent  gold  bonds  to  be  sold  at  not  less  than  88,  and 
accrued  interest,  proceeds  to  be  used  to  purchase  6  locomotives  and 
16  refrigerator  cars,  the  contract  price  for  which  is  $87,400. 

Ee  Teleph.  &  Teleg.  Co.  No.  867,  June  20,  1916,  $14,100  common 
capital  stock,  and  $25,900  preferred  6  per  cent  stock  to  be  sold 
for  not  less  than  par,  proceeds  to  be  used  for  construction  and  equip- 
ment. 

Be  Swanton  Light  &  P.  Co.  No.  850,  June  20,  1916,  $20,000 
common  capital  stock  of  which  $10,000  is  to  be  exchanged  for 
$10,000  common  stock  issued  without  the  consent  of  the  Commis- 
sion, the  proceeds  of  which  had  been  used  for  construction;  the 
balance  to  be  sold  at  not  less  than  par,  proceeds  to  be  used  to  dis- 
charge $7,850  short-term  promissory  notes,  and  to  reimburse  the 
treasury  for  moneys  expended  from  income. 

Ee  Gravatt  &  M.  Constr.  Co.  No.  873,  June  23, 1916,  $20,000  com- 
mon stock  and  $37,634  first-mortgage  6  per  cent  bonds,  to  be 
sold  for  not  less  than  par,  proceeds  to  be  used  for  the  construction 
of  a  waterworks  system  at  Chardon  estimated  to  cost  $57,634,  and 
for  organization,  legal,  and  engineering  expenses. 
*  Re  Columbus,  M.  &  B.  B.  Co.  No.  868,  June  26,  1916,  $7,000 
first-mortgage  6  per  cent  bonds  to  be  sold  at  not  less  than  90,  pro- 
ceeds to  be  used  for  the  reimbursement  of  treasury  for  moneys  ex- 
P.U.R.1916F. 
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pended  from  income  for  improvements  and  to  pay  for  estimated  im- 
provements ;  discount  to  be  amortized. 

Be  Citizens'  TelepL  Co.  No.  843,  Jime  28,  1916,  $32,000  com- 
mon capital  stock  and  $25,000  preferred  capital  stock  to  be  deliv- 
ered in  full  payment  of  the  purchase  price  of  telephone  property 
authorized  to  be  purchased  by  order  No.  842 ;  outstanding  securities 
of  the  vendor  company  to  be  canceled,  and,  upon  the  dissolution  of 
the  company,  to  be  destroyed. 

Re  Sandusky  Home  Teleph.  Co.  No.  858,  June  28,  1916,  order 
approving  the  issue  of  $86,000  common  capital  stock  and  $86,000 
first-mortgage  5  per  cent  bonds  of  which  $7,407.50  of  such  stock  and 
$7,407.50  of  such  bonds  shall  be  sold  for  not  less  than  90  or  pledged 
for  not  less  than  80,  and  the  proceeds  of  such  sale  or  pledge  and  the 
balance  of  $78,592.50  of  each  of  such  issue  of  stock  and  bonds  to 
be  delivered,  together  with  the  proceeds  of  aforesaid  sale  or  pledge, 
in  full  payment  of  the  purchase  price  of  the  property  of  the  Sail 
dusky  Telephone  Company  authorized  by  order  No.  876;  discount 
to  be  amortized. 

Be  Hardin-Wyandot  Lifting  Co.  No.  757,  June  29,  1916, 
$25,000  first-mortage  5  per  cent  bonds  to  be  delivered  on  the  basis 
of  90  per  cent  of  par  in  satisfaction  and  discharge  of  indebtedness 
incurred  in  construction. 

Be  Pittsburgh,  Y.  &  A.  B.  Co.  No.  853,  June  30,  1916,  $465,000 
first-mortgage  4  per  cent  bonds  to  be  delivered  to  the  Pennsylvania 
Company  in  satisfaction  and  discharge  of  $465,000  indebtedness  in- 
curred on  account  of  additions,  extensions,  and  improvements. 

Be  Baltimore  &  0.  B.  Co,  No.  974,  July  6,  1916,  order  approv- 
ing, to  the  extent  of  the  power  of  the  Commission,  the  issuance  of 
equipment  certificate  not  exceeding  $5,000,000,  it  appearing  that 
applicant  is  a  Maryland  corporation  and  operates  railroads  through 
Maryland,  West  Virginia,  and  Ohio,  and  that  a  similar  application 
made  to  the  Public  Service  Commission  of  Maryland  had  been 
granted. 

Be  Cleveland  &  P.  B.  Co-  No.  875,  July  12, 1916,  $351,100  special 
guaranteed  betterments  capital  stock  to  be  issued  at  par  to  the 
Pennsylvania  Bailroad  Company  in  payment  of  additions  and  ext^i- 
gions  made  to  applicants  property. 

Be  Washington  Water  Co.  No.  883,  July  17,  1916,  $5,000  of  pre- 
ferred stock  to  be  sold  at  not  less  than  par,  proceeds  to  be  used  to 
construct  additional  mains  and  install  additional  fire  hydrants  in 
tiie  city  of  Washington  Court  House. 

Be  Pittsburgh  &  L.  B.  B.  Co.  No.  884,  July  17,  1916,  $6,000,000 
of  capital  stock  of  par  value  of  $100  per  share  to  be  sold  at  not  less 
than  par,  proceeds  to  be  used  to  discharge  unfunded  debts  for  addi- 

P.UJl,1916P. 


Digitized  by 


Google 


48  ANNOTATION. 

tions^  extensions^  and  improvements,  and  for  future  additions  and 
extensions,  and  to  reimburse  treasury  for  past  similar  expenditures. 

Ee  Northern  Ohio  Traction  Light  Co.  No.  872,  July  21,  1916, 
$14,075,000  of  first  lien  and  refunding  mortgage  5  per  cent  bonds, 
$4,000,000  of  the  bonds  to  be  sold  at  not  less  than  88},  the  pro- 
ceeds to  be  used  to  discharge  certain  bonds  and  notes  and  to  pay 
for  additions  and  extensions;  $10,075,000  of  the  bonds  to  be  de- 
posited witii  the  mortgage  trustee  for  exchange  of  a  like  amount  of 
maturing  securities,  with  authority  to  make  a  cash  payment  of  $70 
on  5  per  cent  bonds,  and  to  take  up  4  per  cent  bonds  on  a  5  per  cent 
basis,  or  to  sell  the  deposited  bonds  at  not  less  than  93,  proceeds 
to  be  used  in  discharge  of  said  maturing  bonds  if  exchange  is  not 
consummated;  the  discount  and  expense  from  sale  of  said  bonds  and 
from  the  refunding  scheme  to  be  amortized;  the  discount  from  the 
sale  of  prior  securities  to  be  charged  to  separate  accounts  or  to  profit 
and  loss. 

Be  Mahoning  Valley  E.  Co.  No.  898,  Aug.  10,  1916,  $19,422.30 
improvement  and  refunding  mortgage  bonds  to  be  issued  at  par  to 
the  Mahoning  &  Shenango  Railway  &  Light  Company  in  payment 
for  advances  made  by  said  company  for  construction  of  additions, 
extensions,  and  improvements  to  applicant's  facilities. 

Re  Youngstown  &  S.  Street  R.  Co.  No.  899,  August  10,  1916, 
$36,676.30  improvement  and  refunding  mortgage  bonds  to  be  issued 
at  par  to  the  Mahoning  &  Shenango  Railway  &  Light  Company  in 
payment  for  advances  made  by  said  company  for  constructions,  addi* 
tions,  and  extensions. 

Re  Toledo  R.  &  Light  Co.  No.  914,  Aug.  18,  1916,  order  authoriz- 
ing the  issuance  of  $330,000  car-trust  certificates. 

Re  Home  Teleph.  Co.  No.  259,  Aug.  24,  1916,  $56,276  common 
stock  and  $27,400  first-mortgage  6  per  cent  bonds  to  be  sold  at  not 
less  than  par,  proceeds  to  be  used  for  the  payment  of  the  purchase 
price  of  the  telephone  property  acquired  from  the  receivers  of  the 
Central  Union  Telephone  Company. 

Philippine  Islands.—Re  Tabacalera  S.  S.  Co.  Case  No.  737,  Feb. 
28,  1916,  steamship  company  authorized  to  issue  stock  to  another 
public  utility  covering  the  purchase  of  a  steamship  from  the  latter. 

Re  Tabacalera  S.  S.  Co.  Case  No.  754,  March  13,  1916,  150,000 
pesos  common  capital  stock  to  be  issued  to  Compania  General  de 
Tabacos  de  Filipinas  for  the  purchase  of  a  steamship. 

Re  Manila  R.  Co.  Case  No.  792,  July  13,  1916,  $580,000  6  per 
cent  first-mortgage  gold  bonds,  $610,000  7  per  cent  second-mort- 
gage gold  bonds,  and  $13,236,000  6  per  cent  refunding  first-mort- 
gage gold  bonds,  to  be  issued  for  the  purpose  of  carrjring  into  effect 
provision  of  a  contract  entered  into  between  the  applicant  and  the 
government  of  the  Philippine  Islands. 

Vermont. — ^Re  Public  Electric  Light  Co.  No.  469,  J\me  9,  1916, 
P.U.R.1916F. 
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$10,000  common  capital  stock  and  $10,000  preferred  capital  stock 
to  be  sold  at  not  less  than  par,  and  the  proceeds  used  for  the  con- 
struction of  a  transmission  line  from  Fairfax  to  Cambridge. 

Ee  Public  Electric  light  Co.  No.  468,  June  15,  1916,  $10,000 
common  capital  stock  and  $10,000  preferred  capital  stock  to  be  sold 
for  not  less  than  par,  proceeds  to  be  used  for  the  construction  of  a 
transmission  line  from  Fairfax  to  Milton,  the  construction  of  a  sub- 
station at  Milton,  and  the  construction  of  distribution  line  and 
appurtenances. 

Ee  Arlington  Light  ft.  P.  Co.  No.  476,  June  28,  1916,  $50,000 
capital  stock  to  be  sold  for  not  less  than  par,  proceeds  to  be  used 
for  the  purchase  of  real  estate,  ri^ts  of  way,  and  equipment  for  the 
construction  of  a  steam  and  electric  plant  and  power  station  in 
Arlington* 


MISSOURI  PXTBIilO  SERVIOB  COMMISSION. 

BE  ST.  LOUIS  &  SAN  FRANCISCO  EAILBOAD  COMPANY. 

[Case  No.  815.] 

(3  Mo.  P.  8.  C.  R.  664.) 

Reorganization  —  Jurisdiction   of   Commission  —  Consideration    of 
capitalizationf  fair  value,  and  public  policy. 

1.  In  passing  upon  the  reorganization  of  common  carriers,  the  Mis- 
souri Commission  has  jurisdiction  and  authority  not  only  to  determine 
the  amount  of  capitalization  and  the  fair  ralue  of  the  property  included 
in  the  reorganization,  but  also  to  determine  whether  the  plan  of  the 
proposed  reorganization  is  against  public  policy. 

Tdhiotion^' Reorganisation^' Elements  to  "be  considered. 

2.  In  determining  the  fair  value  of  the  property  in  a  railroad  re- 
organization case,  under  §  62  of  the  Missouri  statute,  the  Commission 
takes  into  consideration  original  cost,  duplication  cost,  present  condi- 
tion of  the  property,  earning  power  at  reasonable  rates,  all  other  rele- 
rant  mattes,  any  additional  sum  or  sums  as  shall  be  actually  paid  in 
cash,  and  may  make  due  allowance  for  discount  on  bonds. 

Reorganization  —  Railroads  —  Capital  obligations  —  What  constitutes. 

3.  Upon  a  reorganization  of  a  railroad,  bonds  issued  Jointly  by  the 
railroad  and  another  railroad  on  which  it  is  jointly  obligated  for  the 
fun  payment  with  interest,  bonds  of  a  terminal  company  one  half  pay- 
ment of  which  it  had  guaranteed,  and  trust  certificates  Issued  in  pay- 
ment of  preferred  and  common  stock  of  another  railroad,  are  capital 
obligations  within  the  meaning  of  §  62  of  the  Missouri  Public  Service 
Conmiission  law. 

TaMuation'^  Going  value  ^  Consideration  of  reorganization. 

4.  Upon  the  reorganization  of  a  railroad  under  §  62  of  the  Mis- 
souri Public  Service  Commission  law,  the  Commission  should  take  into 
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account  the  fact  that  the  property  is  being  successfully  operated  with 
an  efficient  working  organization,  although  the  finances  of  the  company 
may  not  have  been  working  successfully. 

VaUuUion  —  WorJcing  capital  —  Reorganization, 

6.  On  the  reorganization  of  a  railroad  under  §  62  of  the  Missouri 
Public  Service  Commission  law,  the  Commission  should  take  into  con- 
sideration the  fact  that  the  company  has  need  of  working  capital. 

ValuaUoU'^  Discount  on  bonds -^  Consideration  of,  in  reorganization 
proceedings, 

6.  Upon  the  reorganization  of  a  railroad  under  %  62  of  the  Mis- 
souri Public  Service  Commission  act,  due  .allowance  should  be  made  for 
discounts  on  bonds  along  with  the  other  elements  of  value,  although 
the  applicant  did  not  ask  for  such  an  allowance,  as  the  proposed  securi- 
ties did  not  exceed  the  fair  value  of  the  property  and  the  new  money  to 
be  put  in  under  the  plan  of  reorganization. 

Valttation  —  Ascertainment  —  Amount  of  capitalization. 

7.  The  Missouri  Commission  is  not  boimd  in  a  rate  proceeding  by 
the  amount  of  capitalization  allowed  in  a  reorganization  proceeding. 

Reorganization  —  Unsecured  claims  —  Protection. 

8.  The  Missouri  Commission  will  not  favor  any  plan  of  reorgani- 
zation of  a  railroad  which  seeks  to  defeat  the  right  of  unsecured  credi- 
tors, although  such  rights  are  not  for  determination  by  the  Commission 
in  the  reorganization  proceedings. 

Reorganization^' Plan ^ How  made  effective. 

0.  A  reorganization  plan  and  agreement  of  a  railroad  company 
should  be  regarded  as  a  part  of  the  articles  of  association  or  charter  of 
the  proposed  new  company  in  order  to  make  it  binding  upon  the  com- 
pany and  all  of  the  parties  who  are  or  may  become  interested  therein. 

Security  issues  ^-^  Convertible  bonds '^  Preferred  stoolc^  Validity. 

10.  A  plan  for  the  reorganization  of  a  railroad  which  confers  upon 
bondholders  the  right  to  convert  5  per  cent  bonds  into  6  per  cent  pre- 
ferred stock  without  the  consent  of  the  holders  of  the  common  stock 
is  inconsistent  with  the  Missouri  Constitution  and  the  statute  govern- 
ing the  issue  of  preferred  stock  by  railroad  corporations. 

Reorganization '^  Railroad  ^Voting  trusts  Validity  ^^  Public  policy. 

11.  A  voting  trust  provided  for  in  plans  lor  the  reorganization  of 
a  railroad,  the  majority  of  the  members  of  which  represent  the  bond- 
holders rather  than  the  stockholders,  is  opposed  to  the  public  policy  of 
Missouri. 

Valuation '^Reorganization  expenses  ^^  AllouHince. 

12.  Reasonable  and  just  expenses  for  counsel  and  reorganization 
managers  and  other  necessary  expenses  in  connection  with  a  reorgani- 
zation of  a  railroad  should  be  paid,  but  extravagant  and  wasteful  ex- 
penditures in  connection  with  such  reorganizatioa  should  not  be  ap- 
proved. 

Security  issues  ^-^  Reorganization  ^^  Bonus. 

13.  Upon  the  reorganization  of  a  railroad,  the  Missouri  Commission 
refused  to  approve  the  issuance  of  stock  and  bonds  as  a  bonus  upon 
the  exchange  of  securities  in  the  old  company  for  securities  in  the  new 
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company,  where  the  fair  Talue  of  the  properly  did  not  warrant  the 
issue  of  any  additional  securities. 

By  suppletMntal  order. 

Reorganizatifm  «  Voting  trxist «  Validity, 

14.  A  plan  for  the  reorganization  of  a  railroad  which  is  inyalid 
because  providing  for  a  voting  trust,  a  majority  of  the  members  of 
which  represent  the  bondholders  rather  than  the  stockholders,  is  not 
made  valid  merely  by  a  change  in  the  personnel  of  the  trustees. 

[December  22,  1915.] 

Application  for  the  approval  by  the  Commission  of  a  plan 
for  the  reorganization  of  the  St.  Louis  &  Sari  Francisco  Railroad 
Company.  Plan  disapproved  because  of  invalidity  of  certain 
provisions  relative  to  the  conversion  of  bonds  into  preferred  stock 
and  as  to  the  creation  of  a  voting  trust 

Appearences :  H.  S.  Priest,  R.  T.  Swaine,  and  W.  F.  Evans  for 
the  applicants ;  J.  D.  and  L.  C.  Johnson  for  bondholders  of  the 
Cape  Girardeau  &  Northern  Railroad  Company ;  M.  N.  Sale  and 
David  Goldsmith  as  stockholders  and  other  investors;  Sam  Laz- 
arus pro  86]  J.  A.  Hope  for  the  Cape  Girardeau  &  Northern 
Railroad  Company;  S.  S.  Gr^ory  and  S.  O.  Levison  for  B.  F. 
Yoakum ;  Joseph  T.  Davis  for  Citizens  Bank  of  Union. 

Atkinson,  Chairman,  and  Kennish,  Commissioner: 

I.  The  Issues. 

This  is  a  proceeding  by  petitions  of  J.  &  W.  Seligman  & 
Company  and  Speyer  &  Company,  as  reorganization  managers, 
for  the  reorganization  of  the  St.  Louis  &  San  Francisco  Rail- 
road Company,  now  in  the  hands  of  receivers,  representing  the 
several  committees  of  bondholders  and  stockholders,  who  now 
come  before  this  Commission  proposing  a  plan  of  reorganization 
under  a  plan  and  agreement  dated  November  1,  1915.  It  is  con- 
templated, as  set  forth  in  the  petition  of  the  applicants,  that  the 
various  properties  will  be  sold  under  foreclosure  of  the  refunding 
mortgage,  or  the  general  lien  mortgage,  or  both  mortgages,  or  un- 
der the  general  creditors'  bill,  or  otherwise  dealt  with,  and  a  suc- 
cessor new  company  will  be  oi^anized.  The  various  details  of 
the  plan  will  be  further  stated  in  this  opinion  after  we  first  dis- 
pose of  certain  questions  presented  for  our  consideration  as  to 
the  jurisdiction  of  the  Commission  over  the  matters  involved. 
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II.  Jurisdiction  of  the  Commission. 

[1]  The  first  question  presented  for  our  consideration  and  in- 
vestigation in  this  case  is,  What  matters  in  it  are  open  to  our  in- 
quiry and  decision  ?  Section  62  of  the  Public  Service  Commis- 
sion law  of  this  state  provides  for  the  reorganization  of  railroad 
corporations  as  follows:  "Reorganizations  of  railroad  corpora- 
tions, street  railroad  corporations,  and  common  carriers  shall  be 
subject  to  the  supervision  and  control  of  the  Commission,  and  no 
such  reorganization  shall  be  liad  without  the  authorization  of  the 
Commission.  Upon  all  such  reorganizations  the  amount  of  cap- 
italization, including  therein  all  stocks  and  bonds  and  other  evi- 
dence of  indebtedness,  shall  be  such  as  is  authorized  by  the  Com- 
mission, which,  in  making  its  determination,  shall  not  exceed  the 
fair  value  of  the  properly  involved,  taking  into  consideration  its 
original  cost  of  construction,  duplication  cost,  present  condition, 
earning  power  at  reasonable  rates,  and  all  other  relevant  matters, 
and  any  additional  sum  or  sums  as  shall  be  actually  paid  in 
cash:  Provided,  however,  that  the  Commission  may  make  due 
allowance  for  discount  of  bonds.  Any  reorganization 'agreement 
before  it  becomes  effective  shall  be  amended  so  that  the  amount  of 
capitalization  shall  conform  to  the  amount  authorized  by  the 
Commission.  The  Commission  may  by  its  order  impose  such 
conditions  as  it  may  deem  reasonable  and  necessary."  [Laws 
1913,  p.  699.] 

It  is  to  be  noted  that  the  first  sentence  of  this  section  provides 
that  reorganizations  of  railroad  corporations  shall  be  subject  to 
the  jurisdiction  and  control  of  the  Commission,  and  that  no  such 
reorganization  shall  be  had  without  the  authorization  of  the  Com- 
mission. The  section  further  provides  the  rule  for  determining 
and  fixing  the  value  of  the  property  involved  in  such  reorganiza- 
tion. The  section  further  provides  that  in  such  reorganizations 
the  amount  of  capitalization,  including  ther^  all  stocks  and 
bonds  and  other  evidence  of  indebtedness,  shall  be  such  as  is  au- 
thorized by  the  Commission,  which,  in  making  it  determin- 
ation, shall  not  exceed  the  fair  value  of  the  propwly  involved, 
which  is  to  be  deterimned  by  taking  into  consideration  its  origin- 
al cost  of  construction,  duplication  cost,  present  condition,  earn- 
ing power  at  reascmable  rates,  and  all  other  relevant  matters,  and 

any  additional  sum  or  sums  as  may  be  actually  paid  in  cash.    A 
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further  provision  is  made  that  the  Commission  may  make  due  al- 
lowance for  discount  of  bonds.  This  statute  further  provides 
that  any  reorganization  agreement^  before  it  becomes  effective, 
shall  be  amended  so  that  the  amount  of  capitalization  shall  con- 
form to  the  amount  authorized  by  the  Commission.  The  last 
sentence  of  the  section  is  broad  and  sweeping,  and  provides  that 
the  Commission  may  by  its  order  impose  such  condition  or  condi- 
tions as  it  may  deem  reasonable  and  necessary  in  the  granting  of 
such  orders  of  reorganization. 

A  proper  understanding  of  our  statute  will  necessitate  a  dis- 
cussion of  some  of  the  laws  of  the  state  of  New  York,  from  which 
it  was  taken  in  a  large  measure.  The  Public  Service  Commission 
law  of  the  state  of  New  York  was  enacted  in  1907,  and  did  not 
contain  any  section  on  the  reorganization  of  railroads  in  its  origi- 
nal enactment.  In  the  year  1912,  §  55a  (chapter  289^  Laws 
1912)  was  added  to  the  New  York  statute,  which  reads  as  follows : 

"1.  Eeorganization  of  railroad  corporations,  street  railroad 
corporations  and  common  carriers  pursuant  to  §§  9  and  10  of  the 
stock  corporation  law  and  such  other  laws  as  may  be  enacted  from 
time  to  time  shall  be  subject  to  the  supervision  and  control  of  the 
proper  Conmaission  and  no  such  reorganization  shall  be  had  with- 
out the  authorization  of  such  Commission. 

^^2.  Upon  all  such  reorganizations  the  amount  of  capitalization, 
including  therein  all  stocks  and  bonds  and  other  evidence  of  in- 
debtedness, shall  be  such  as  is  authorized  by  the  Commission 
which,  in  making  its  determination,  shall  not  exceed  the  fair  value 
of  the  property  involved,  taking  into  consideration  its  original 
cost  of  construction,  duplication  cost,  present  condition,  earning 
power  at  reasonable  rates  and  all  other  relevant  matters  and  any 
additional  sum  or  sums  as  shall  be  actually  paid  in  cash,  provided, 
however,  that  the  Commission  may  make  due  allowance  f(jr  dis- 
count of  bonds.  Any  reorganization  agreement  before  it  becomes 
effective  shall  be  amended  so  that  the  amount  of  capitalization 
shall  conform  to  the  amount  authorized  by  the  Commission.'' 

It  wi\l  be  noted  on  reading  the  New  York  section  above  set 
forth  that  reference  is  made  to  §§  9  and  10  of  the  stock  Corpora- 
tion Law  of  that  state  in  connection  with  reorganizations  of  rail- 
road corporations.  A  better  understanding  of  the  New  York  sec- 
tion will  be  had  by  setting  forth  said  §§  9  and  10  of  the  Stock 
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Corporation  Law  of  that  state  (chapter  69,  Consol.  Laws  1909), 
which  provide  as  follows : 

"Sec  9.  When  the  property  and  franchise  of  any  domestic  stock 
corporation  shall  be  sold  by  virtue  of  a  mortgage  or  deed  of  trust, 
duly  executed  by  it,  or  pursuant  to  the  judgment  or  decree  of  a 
court  of  competent  jurisdiction,  or  by  virtue  of  any  execution  is- 
sued thereon,  and  the  purchaser,  his  assignee  or  grantee  shall  have 
acquired  title  to  the  same  in  the  manner  prescribed  by  law,  he  may 
associate  with  him  any  number  of  persons,  not  less  than  the  num- 
ber required  by  law  for  an  incorporation  for  similar  purposes,  at 
least  two  thirds  of  whom  shall  be  citizens  of  the  United  States  and 
one  shall  be  a  resident  of  this  state,  and  they  may  become  a  cor- 
poration and  take  and  possess  the  property  and  franchises  thus 
sold,  and  which  were  at  the  time  of  the  sale  possessed  by  the  cor- 
poration whose  properly  shall  have  been  so  sold,  upon  making  and 
acknowledging  and  filing  in  the  offices  where  certificates  of  incor- 
poration are  required  by  law  to  be  filed,  a  certificate  in  which 
they  shall  describe  by  name  and  reference  to  the  law  under  which 
it  was  organized,  the  corporation  whose  property  and  franchises 
they  have  acquired,  and  the  court  by  whose  authority  the  sale  had 
been  made,  with  the  date  of  the  judgment  or  decree  authorizing 
or  directing  the  same,  and  a  brief  description  of  the  property 
sold,  and  also  the  following  particulars : 

"1.  The  name  of  the  new  corporation  intended  to  be  formed  by 
the  filing  of  such  certificate;  and  the  place  where  its  principal 
office  is  to  be  located. 

"2.  The  maximum  amount  of  its  capital  stock  and  the  number 
of  shares  into  which  it  is  to  be  divided,  specifying  the  classes 
thereof,  whether  common  or  preferred,  and  the  amount  of  and 
rights  pertaining  to  each  class. 

"3.  •The  number  of  directors,  not  less  nor  more  than  the  num- 
ber required  by  law  for  the  old  corporation,  who  shall  manage  the 
affairs  of  the  new  corporation,  and  the  names  and  postoffice  ad- 
dresses of  the  directors  for  the  first  year.  They  may  insert  in 
such  certificate  any  provisions  relating  to  the  new  corporation, 
or  its  management,  contained  in  any  plan  or  agreement  which 
may  have  been  entered  into  as  provided  in  section  ten  of  this 
chapter.  Such  corporation  shall  be  vested  with,  and  be  entitled  to 
exercise  and  enjoy,  all  the  rights,  privil^es  and  franchises,  which 
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at  the  time  of  such  sale  belonged  to,  or  were  vested  in,  the  cor- 
poration last  owning  the  propertjr  sold,  or  its  receiver,  and  shall 
be  subject  to  all  the  provisions,  duties  and  liabilities  imposed 
by  law  on  that  corporation.  Any  proceedings  heretofore  taken  in 
substantial  compliance  with  this  section  as  hereby  amended,  and 
any  and  all  incorporations  based  thereon  are  hereby  ratified  and 
confirmed. 

"Sec.  10.  At  or  previous  to  the  sale  the  purchasers  thereat^  or 
the  persons  for  whom  the  purchase  is  to  be  made,  may  enter  into 
a  plan  or  agreement,  for  or  in  anticipation  of  the  readjustment  of 
the  respective  interests  therein  of  any  creditors,  mortgagees'  and 
stockholders,  or  any  of  them,  of  the  corporation  owning  such  prop- 
erty and  franchises  at  the  time  of  sale,  and  for  the  representation 
of  such  interests  in  the  bonds  or  stock  of  the  new  corporation  to 
be  formed,  and  may  therein  regulate  voting  by  the  holders  of  the 
preferred  and  common  stock  at  any  meeting  of  the  stockholders, 
and  may  provide  for,  and  regulate  voting  by  the  holders  and  own- 
ers of  any  or  all  of  the  bonds  of  the  corporation,  foreclosed,  or  of 
the  bonds  issued  or  to  be  issued  by  the  new  corporation ;  and  such 
right  of  voting  by  bondholders  shall  be  exercised  in  such  manner, 
for  such  period,  and  upon  such  conditions,  as  shall  be  therein  de- 
scribed. Such  plan  or  agreement  must  not  be  inconsistent  with 
the  laws  of  the  state,  and  shall  be  binding  upon  the  corporation 
imtil  changed  as  therein  provided,  or  as  otherwise  provided  by 
law.  The  new  corporation  when  duly  organized,  pursuant  to  such 
plan  or  agreement  and  to  the  provisions  of  law,  may  issue  its 
bonds  and  stock  in  conformity  with  the  provisions  of  such  plan  or 
agreement,  and  may  at  any  time  within  six  months  after  its  or- 
ganization, compromise,  settle  or  assume  the  payment  of  any  debt, 
claim  or  liability  of  the  former  corporation  upon  such  terms  as 
may  be  lawfully  approved  by  a  majority  of  the  agents  or  trustees 
intrusted  with  the  carrying  out  of  the  plan  or  agreement  of  reor- 
ganization, and  may  establish  preferences  in  favor  of  any  portion 
of  its  capital  stock  and  may  divide  its  stock  into  classes ;  but  the 
capital  stock  of  the  new  corporation  shall  not  exceed  in  the  aggre- 
gate the  TTiftyinrmm  amount  of  stock  mentioned  in  the  certificate 
of  incorporation." 

Section  57  of  the  Public  Service  Commission  law  of  this  state 
18  substantially  the  same  as  §  55  of  the  Public  Service  Commis- 
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sions  law  of  New  York*  We  find  no  material  changes  between 
the  two  sections.  These  two  sections  provide  for  the  regulation 
and  supervision  of  stocks^  bonds,  notes,  and  other  evidence  of  in- 
debtedness to  be  issued  by  railroad  corporations  generally,  but  do 
not  refer  specifically  to  reorganizations.  The  New  York  Commis- 
sions at  first  held  that  the  reorganization  of  railroads  as  provided 
for  under  §§  9  and  10  of  said  Stock  Corporation  Law  was  subject 
to  the  jurisdiction  of  the  Commissions  of  that  state  within  the 
meaning  of  said  §  55  of  the  Public  Service  Commissions  law.  Re 
Adirondack  Electric  Power  Corp.  3  P.  S.  C.  R.  (2d  Dist.  N.  Y.) 
242;  and  Re  Third  Ava  R.  Co.  2  P.  S.  C.  R.  (1st  Dist  N.  Y.) 
94.  The  last  case  upon  appeal  went  to  the  appellate  court  and 
was  there  reversed.  People  ex  rel.  Third  Ave.  R.  Co.  v.  Public 
Service  Commission,  146  App.  Div.  318,  130  N.  Y.  Supp.  97. 
The  Public  Service  Conmiission  took  this  case  on  appeal  to  the 
New  York  court  of  appeals,  which  affirmed  the  opinion  of  the 
appellate  division.  People  ex  rel.  Third  Ave.  R.  Co.  v.  Public 
Service  Commission,  203  N.  Y.  299,  96  N.  E.  1011.  It  was  held 
by  the  two  appellate  courts  that  §§9  and  10  of  said  Stock  Cor- 
poration Law  was  not  under  the  supervision  of  the  Public  Service 
Commission,  except  to  see  that  the  stocks  and  bonds  were  issued 
for  the  proper  purposes  as  provided  in  said  §  55  of  4iie  Public 
Service  Commissions  law.  Li  other  words,  that  the  Public  Serv- 
ice Commission  had  no  jurisdiction  to  fix  the  value  or  to  pass  upon 
the  terms  of  the  plan  and  agreement,  and  that  the  provisions  of 
the  Public  Service  Commissions  law  did  not  repeal  the  provisions 
of  said  §§9  and  10  of  the  Stock  Corporation  Law.  Following 
these  decisions,  we  may  safely  assume  that  the  enactment  of  §  55a 
placing  the  supervision  of  reorganizing  railroad  companies  under 
the  jurisdiction  of  the  Public  Service  Commissions  of  New  York 
followed. 

In  the  case  of  People  ex  rel.  Westchester  Street  R.  Co.  v.  Public 
Service  Commission,  210  N.  Y.  456,  104  N.  E.  952,  it  is  held 
that  where  no  plan  and  agreement  of  reorganization  is  agreed 
upon  and  adopted  as  provided  for  in  said  §§9  and  10  of  the 
Stock  Corporation  Law,  that  such  new  railroad  corporation,  even 
though  purchasing  the  assets  of  an  old  insolvent  corporation, 
comes  under  the  supervision  of  said  §  55  of  the  Public  Service 
Commissions  law  of  that  state.     This  last  opinion  modified  and 
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aflSrmed  the  opinion  in  the  case  of  People  ex  rel.  Westchester 
Street  R.  Co.  v.  Public  Service  Commission,  158  App.  Div.  251, 
143  N.  Y.  Supp.  148. 

In  this  state  we  find  no  provisions  of  the  corporation  laws  of 
this  state  corresponding  in  any  way  to  §§  9  and  10  of  the  Stock 
Corporation  Law  of  the  state  of  New  York.  Our  attention  has 
not  been  called  to  any  section  governing  reorganization  of  railroad 
corporations  in  this  state,  except  §  62  of  the  Public  Service  Com- 
mission law.  This  section  seems  to  be  the  only  section  which 
governs  the  adoption  of  a  plan  and  agreement  for  reorganizing  a 
railroad  corporation. 

As  we  understand  the  effect  of  the  holdings  of  the  several  appel- 
late courts  of  the  state  of  New  York  in  their  decisions  construing 
reorganization  of  railroad  corporations  under  the  provisions  of 
§§9  and  10  of  the  Stock  Corporation  Law,  and  the  provisions  of 
the  Public  Service  Commissions  law  of  that  state,  in  relation  to 
reorganizations  of  railroad  corporations,  is  that  public  policy  as- 
sures to  the  stockholders,  bondholders,  and  creditors  of  a  railroad 
corporation,  that  in  case  of  the  foreclosure  of  any  mortgage  on 
the  property  their  interests  will  not  be  wiped  out  and  that  they 
will  have  an  opportunity  to  participate  in  the  reorganization  of 
the  road  and  to  preserve  to  some  extent  at  least  their  interests, 
and  that  the  paramount  purpose  of  the  Public  Service  Commis- 
sions law  was  for  the  protection  and  enforcement  of  the  rights 
of  the  public 

In  the  case  of  People  ex  rel.  Third  Ave.  R.  Co.  v.  Public  Serv- 
ice Commission,  145  App.  Div.  1,  c  327,  328,  130  N.  Y.  Supp. 
97,  the  court  in  discussing  the  subject  said :  "In  Louisville  Trust 
Co.  V.  Louisville,  N.  A.  &  C.  R.  Co.  174  U.  S.  674,  43  L.  ed.  1130, 
19  Sup.  Ct.  Rep.  827,  Mr.  Justice  Brewer,  after  stating  that  on 
foreclosure  only  the  mortgagees  or  their  representatives  can  be 
considered  as  probable  purchasers,  said:  *We  must,  therefore, 
recognize  the  fact,  for  it  is  a  fact  of  common  knowledge,  that, 
whatever  the  l^al  rights  of  the  parties  may  be,  ordinarily  fore- 
closures of  railroad  mortgages  mean  not  the  destruction  of  all 
interest  of  the  mortgagor  and  a  transfer  to  the  mortgagee  alone 
of  the  full  title,  but  that  such  proceedings  are  carried  on  in  the 
interests  of  all  parties  wbo  have  any  rights  in  the  mortgaged 
property,  whether  as  mortgagee,  creditor,  or  mortgagor/ 
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^^The  foregoing  citations  and  our  own  statute  sufficiently  estab- 
lish the  accepted  public  policy  that  railroad  mortgages  are  dif- 
ferentiated from  ordinary  real  estate  mortgages  given  by  a  private 
individual.  The  railroads  are  great  public  enterprises  subserving 
a  useful  and  necessary  public  need.  It  is  in  the  public  interest 
that  they  be  not  destroyed,  but  continued  and  preserved.  The 
vast  sums  of  money  required  to  construct  and  maintain  them  are 
obtained  from  nimabers  of  people  who  purchase  the  stock  and  from 
others  who  purchase  the  bonds  secured  by  mortgage  upon  prop- 
erty and  franchises.  A  very  large  number  of  railroad  corpora- 
tions have  gone  through  periods  of  reorganization.  It  is  not  to  be 
doubted  that  the  investments  made  in  railroad  securities  have, 
to  a  considerable  extent,  been  influenced  by  the  knowledge  that 
public  policy  expressed  by  statute  and  decision  has  assured  to 
stockholders,  bondholders,  and  creditors  that,  in  case  of  fore- 
closure, their  interests  will  not  be  entirely  wiped  out,  but  that  an 
opportunity  for  reorganization  is  granted  under  the  law,  with  the 
right  to  participate  therein  and  to  secure  the  preservation  to  some 
extent  at  least  of  their  interests.  Our  own  statute,  cited  supra, 
provides  that  at  or  previous  to  the  sale  the  purchasers  thereat,  or 
the  persons  for  whom  the  purchase  is  to  be  made,  may  enter  into 
a  plan  or  agreement,  for  or  in  anticipation  of  the  readjustment 
of  the  respective  interests  therein  of  any  creditors,  mortgagees, 
and  stockholders,  or  any  of  them,  of  the  corporation  owning  such 
property  and  franchises  at  the  time  of  sale,  and  for  the  represen- 
tation of  such  interests  in  the  bonds  or  stock  of  the  new  corpora- 
tion to  be  formed,  and  provides  that  such  plan  or  agreement  shall 
be  written  into  and  become  a  part  of  the  certificate  of  the  new 
corporation  to  be  formed  in  pursuance  of  such  plan,  which  plan, 
therefore,  becomes  the  charter  of  the  reorganized  company.  This 
has  been  the  policy  of  the  state  of  New  York  for  upwards  of  fifty 
years." 

It  is  well  to  note  here  that  §  3  of  the  Public  Service  Commis- 
sion law  provides  as  follows :  "A  Public  Service  Commission  is 
hereby  created  and  established,  which  said  Public  Service  Com- 
mission shall  be  vested  with  and  possessed  of  the  powers  and 
duties  in  this  act  specified,  and  also  all  powers  necessary  or  proper 
to  enable  it  to  carry  out  fully  and  effectually  all  the  purposes  of 

this  act" 
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As  heretobefore  stated,  reorganizations  of  railroad  corporations 
under  the  provisions  of  §  62,  supra,  of  the  Public  Service  Ck)m- 
mission  law  of  this  state  shall  be  subject  to  the  supervision  and 
control  of  the  Commission,  and  no  such  reorganization  shall  be 
had  without  the  authorization  of  the  Commission.  The  Missouri 
legislature,  in  adopting  said  §  62,  added  thereto  the  last  sentence, 
which  provides:  "The  Commission  may  by  its  order  impose  such 
condition  or  conditions  as  it  may  deem  reasonable  and  necessary." 
It  is  to  be  noted  that  under  the  terms  of  §  10  of  said  Stock  Corpo- 
ration Law,  it  is  specifically  provided;  "Such  plan  or  agreement 
must  not  be  inconsistent  with  the  laws  of  this  state."  We  have  no 
hesitancy  in  holding  that  under  the  powers  of  this  Comimission 
governing  reorganizations  as  set  forth  in  said  §  62,  supra,  it 
would  not  be  warranted  in  approving  or  giving  its  assent  to  any 
plan  and  agreemait  which  contained  any  provision  in  violation  of 
the  Constitution  or  any  of  the  statutes  of  this  state. 

We  think,  giving  this  statute  a  fair  and  reasonable  construc- 
tion, that  this  Commission  has  the  jurisdiction  and  authority  not 
only  to  determine  the  amount  of  capitalization  and  the  fair  value 
of  the  property  included  in  the  reorganization,  but  to  determine 
whether  the  plan  and  agreement  of  such  proposed  reorganization 
is  against  public  policy,  as  hereinbefore  stated,  and  if  so  found  to 
be,  the  Commission  would  be  fully  warranted  in  refusing  to  lend 
its  approval  to  any  such  plan  and  agreement  of  reorganization. 

III.  Plcm  and  Agreement  of  Reorganizaiion, 

While  the  plan  and  agreement  of  reorganization  as  submitted 
is  quite  voluminous,  containing  some  forty-nine  pages  of  printed 
matter,  we  deem  it  unnecessary  to  set  the  same  out  at  length.  We 
think  it  sufScient  to  state  the  material  points  of  the  plan  and  those 
which  are  opposed  or  contested  by  the  various  interveners  and 
protestants. 

The  properties  and  franchises  of  the  St.  Louis  &  San  Francisco 
Eailroad  Company  (hereinafter  called  the  railroad  company) 
have  been  in  the  hands  of  receivers  appointed  by  the  United  States 
district  court  at  St.  Louis  since  May  27,  1913.  That  company 
was  organized  under  the  laws  of  this  state  in  1896,  taking  over 
the  properties  of  the  former  St  Louis  &  San  Francisco  Kailway 
Company  at  that  date.  .  .      -  . 
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The  lines  of  railroad  of  the  railroad  company  and  of  its  leased 
and  auxiliary  companies,  all  of  the  capital  stock  of  which  it  own% 
-which  are  to  be  embraced  in  the  reorganized  system  contemplated 
by  the  plan,  including  the  line  of  railroad  of  Quanah,  Acme,  & 
Pacific  Kailway  Company,  extend  in  general  from  St  Louis  and 
Kansas  City,  Missouri,  to  Ellsworth,  Kansas;  Waynoka,  Okla- 
homa; Oklahoma  City,  Oklahoma;  Quanah  and  Vernon,  Texas; 
Dallas,  Fort  Worth,  and  Menard,  Texas,  and  Memphis,  Tennes- 
see, and  Birmingham,  Alabama,  and  comprise  about  5,154.71 
miles  of  first  main  track  in  the  following  states :  Alabama,  132.49 
miles;  Arkansas,  597.50  miles;  Kansas,  629.97  miles;  Missouri, 
1,713.72  miles;  Mississippi,  142.86  miles;  Oklahoma,  1,497.56 
miles;  Tennessee,  18.34  miles;  and  Texas,  422.27  miles. 

The  railroad  company  also  operates  203.46  miles  of  main  line 
trackage  rights  in  the  following  states:  Missouri,  6.18  miles; 
Oklahoma,  23.26  miles;  and  Texas,  174.02  miles. 

On  May  1,  1914,  default  was  made  in  the  payment  of  the 
interest  then  falling  due  on  the  $69,284,000  of  the  railroad  com- 
pany's general  lien  5  per  cent  gold  bonds,  and  on  July  1,  1914, 
default  was  made  in  the  payment  of  the  interest  which  fell  due 
on  that  date  on  the  $68,557,000  of  refunding  mortgage  bonds. 
No  interest  has  been  paid  on  either  issue  since  those  defaults,  and 
proceedings  have  been  instituted  for  the  foreclosure  of  the  mort- 
gages securing  the  two  issues.  Defaults  have  also  been  made  in 
the  payment  of  the  principal  and  interest  of  the  railroad  com- 
pany's $2,250,000  two-year  5  per  cent  secured  gold  notes,  and 
$2,600,000  two-year  6  per  cent  secured  gold  notes,  and  in  the  pay- 
ment of  interest  on  the  railroad  company's  $28,582,000  of  New 
Orleans,  Texas,  &  Mexico  division  first  mortgage  bonds,  $12,- 
153,750  of  trust  certificates  for  preferred  stock  of  Chicago  & 
Eastern  Illinois  Railroad  Company,  and  $16,944,500  of  trust 
certificates  for  common  stock  of  Chicago  &  Eastern  Illinois  Rail- 
road Company,  and  on  the  guaranty  by  the  railroad  company  of 
the  interest  payable  on  $14,000,000  of  New  Orleans  Terminal 
Company  first  mortgage  4  per  cent  bonds. 

It  is  alleged  by  petitioners,  and  sustained  by  substantial  proof, 
that  the  difficulties  of  the  railroad  company  were  in  a  large  meas- 
ure due  to  the  failure  of  the  Chicago  &  Eastern  Illinois  and  New 
Orleans,  Texas,  &  Memphis  systems  to  earn  the  fixed  charges 
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wliich  the  railroad  CQmpany  had  assumed  in  connection  with  its 
acquisition  of  the  interests  therein,  and  it  is  not  intended  under 
the  plan  that  the  lines  of  those  systems  or  the  property  of  the 
New  Orleans  Terminal  Company  (which  is  operated  in  connec- 
tion with  the  New  Orleans,  Texas,  &  Mexico  system)  shall  be 
included  in  the  reorganization. 

It  is  allied  in  the  petition  and  supported  by  proof  that  im- 
mediately following  the  receivership  in  1913,  a  committee  was 
organized  to  represent  holders  of  refunding  mortgage  bonds,  and 
the  deposit  of  said  bonds  was  subsequently  called  for  under  the 
terms  of  an  agreement  dated  June  20,  1914;  Speyer  &  Company 
immediately  following  said  receivership  called  for  the  deposit  of 
the  general  lien  15*20  year  gold  bonds  imder  a  bondholders' 
agreement  dated  May  28, 1913.  A  committee  of  defense  has  also 
been  formed  by  Office  National  des  Valours  Mobilieres,  Paris,  to 
represent  French  holders  of  general  lien  16-20  year  gold  bonds, 
French  series,  and  a  large  number  of  said  holders  have  designated 
L.  C.  Ejrauthoff,  Esq.,  as  their  attorney  in  fact  That  these  repre- 
sentatives of  bondholders  have  for  a  long  time  been  engaged  in  an 
examination  of  the  affairs  of  the  railroad  company's  system,  and 
the  relative  value  and  earning  capacity  of  its  various  lines,  with 
a  view  to  formulating  a  plan  of  reorganization  which  would  fairly 
recognize  the  rights  of  the  security  holders.  Much  time  and 
attention  have  been  devoted  to  acquiring  knowledge  as  to  details, 
and  a  careful  expert  examination  of  the  railroad  company's  opera- 
tions and  physical  condition  and  of  its  financial  requirements  has 
been  made  by  Mr.  J.  W.  Kendrick,  an  expert  of  great  experience 
in  that  line.  The  plan  for  the  reorganization  of  the  system  which 
is  submitted  has  been  formulated  as  a  result  of  such  examination, 
and  it  is  expected  will  accomplish,  among  other  things,  the  fol- 
lowing results:  (1)  Eeduction  of  the  fixed  charges  to  a  limit 
believed  to  be  safely  within  the  net  earning  capacity  of  the  re- 
organized proper^;  (2)  adequate  capital  provision  for  present 
and  future  requirements ;  (3)  payment  or  adjustment  of  all  debts, 
guaranties,  etc.,  and  provision  for  existing  equipment  trust  obli- 
gations; and  (4)  the  preservation  of  the  parts  of  the  system 
deemed  advantageous,  and  such  control  for  the  reorganized  prop- 
erly as  shall  safeguard  the  rights  of  security  holders. 

The  plan  has  been  adopted  by  said  committee  representing 
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refunding  mortgage  bonds,  by  Speyer  &  Company,  representing 
general  lien  bonds  deposited  nnder  the  agreement  of  May  28, 
1913,  and  by  L.  C.  Krauthoff,  representing  the  committee  of 
defense  and  as  attorney  in  fact  for  French  holders  of  general 
lien  bonds. 

It  is  stated  that  committees  representing  the  holders  of  the 
following  securities  have  approved  the  provisions  of  the  plan  with 
reference  to  the  treatment  of  such  securities:  New  Orleans, 
Texas,  &  Mexico  division  first  mortgage  gold  bonds,  two-year  5 
per  cent  secured  gold  notes,  two-year  6  per  cent  secured  gold 
notes;  St.  Louis  &  San  Francisco  Railroad  Company  trust  cer- 
tificates for  preferred  and  common  stock  of  Chicago  &  Eastern 
Illinois  Railroad  Company,  and  Ozark  &  Cherokee  Central  Rail- 
road Company  first  mortgage  6  per  cent  gold  bonds. 

The  plan  has  also  been  approved  by  the  committee  represent- 
ing stockholders  of  the  railroad  company  under  an  agreement 
dated  December  1,  1913. 

The  proof  shows  that  the  railroad  company  owns  the  entire 
capital  stock  of  the  Kansas  City,  Fort  Scott,  &  Memphis  Rail- 
way Company  and  operates  the  lines  of  railroad  of  that  company 
under  a  lease  for  ninety-nine  years  from  August  23, 1901.  These 
lines  constitute  919.45  miles  of  first  main  track,  running  in 
general  from  Kansas  City  to  Memphis,  with  mileage  in  the  states 
of  Missouri,  Arkansas,  Kansas,  Oklahoma,  and  Tennessee. 

The  railroad  company  also  operates  under  a  lease  running  for 
ninety-nine  years  from  December  17,  1903,  the  lines  of  railroad 
of  Kansas  City,  Memphis,  &  Birmingham  Railroad  Company, 
the  entire  capital  stock  of  which  is  owned  by  Kansas  City,  Fort 
Scott,  &  Memphis  Railway  Company.  These  lines  include  290.4 
miles  of  first  main  track  running  in  general  from  Mempliis  to 
Birmingham  and  Bessemer,  in  the  states  of  Alabama,  Mississippi, 
and  Tennessee. 

The  railroad  company  also  owns  the  entire  capital  stock  of 
the  Birmingham  Belt  Railroad  Company,  which  operates  a  belt 
and  terminal  syst^n  in  the  city  of  Birmingham,  consisting  of 
about  14  acres  of  well-located  real  estate  and  39.1  miles  of  track 
serving  thirty-four  industries. 

The  railroad  company  also  owns  the  entire  capital  stock  of 

P.U.R.1916F. 


Digitized  by 


Google 


3iE  ST.  LOUIS  &  S.  l\  R.  CO.  63 

Kansas  City  &  Memphis  Eailway  &  Bridge  Company,  which  owns 
the  bridge  over  the  Mississippi  river  near  Memphis. 

The  raihroad  company  also  owns  the  entire  capital  stock  of  the 
following  companies  which  operate  lines  of  railroad  in  Texas: 
Forth  Worth  &  Rio  Grande  Railway  Company,  223.44  miles; 
Brownwood  N"orth  &  South  Railway  Company,  17.65  miles;  St. 
I^uis,  San  Francisco,  &  Texas  Railway  Company,  85.32  miles ; 
and  Paris  &  Great  Northern  Railway  Company,  16.94  miles. 

The  railroad  company  also  owns  or  has  interest  in  valuable 
terminals  and  terminal  facilities  at  St.  Louis,  Kansas  City, 
Wichita,  Memphis,  Birmingham,  Dallas,  and'  other  terminal 
points  on  the  lines  of  the  system. 

The  plan  of  reorganization  contemplates  that  all  of  the  lines 
of  railroads  and  interests  hereinbefore  described,  except  the  Chi- 
cago &  Eastern  Illinois  Railroad  Company,  New  Orleans,  Texas, 
&  Mexico  System,  and  New  Orleans  Terminal  Company,  shall 
be  included  in  the  reorganized  system,  either  by  direct  ownership 
or  by  ownership  through  securities  or  by  the  continuance  of 
existing  leases  and  their  transfer  to  the  ne^  company  contem- 
plated by  the  plan,  the  bonds  of  the  Kansas  City,  Fort  Scott,  & 
Memphis  systeln,  however,  to  remain  undisturbed. 

The  railroad  company  also  owns  $6,777,800  of  common  stock 
and  $8,102,500  of  preferred  stock  of  Chicago  &  Eastern  Illinois 
Kailroad  Company,  for  which  the  railroad  company  issued  its 
stock  trust  certificates  to  the  amount  of  $12,153,750  for  preferred 
stock  and  $16,944,500  for  common  st6ck,  these  certificates  bear- 
ing guaranteed  dividends  at  the  rate  of  4  per  cent  per  annum. 

The  railroad  company  also  owns  the  entire  capital  stock  of 
New  Orleans,  Texas,  &  Mexico  Railroad  Company,  and  has  issued 
$28,128,000  of  its  New  Orleans,  Texas,  &  Mexico  division  first- 
mortgage  gold  bonds,  secured  by  a  first  mortgage  on  the  property 
of  the  latter  company.  In  July,  1913,  the  New  Orleans,  Texas, 
&  Mexico  lines  were  placed  in  the  hands  of  separate  receivers. 
They  have  been  operated  independently  of  the  railroad  com- 
pany's system  since  that  date,  and  are  now  in  the  process  of  a  sepa- 
rate reorganization. 

As  hereinbefore  stated,  it  is  not  intended  under  the  terms  of  the 
present  plan  and  agreement  of  reorganization  that  the  lines  of 
Chicago  &  Eastern  Illinois  Railroad  Company,  or  those  of  New 
P.UJ1.1916F.  , 
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Orleans^  Texas^  &  Mexico  Baiboad  Company^  or  the  property  of 
New  Orleans  Terminal  Company,  shall  be  taken  over  in  any 
manner  by  the  new  company  on  the  reorganization. 

Further  details  of  the  plan  of  reorganization,  the  old  securitiee 
outstanding,  and  the  proposed  new  securities  to  be  issued,  the 
exchange  of  the  new  securities  for  the  old  securities,  the  reduction 
of  fixed  capital  charges  and  various  other  phases  of  the  plan,  nyrfr 
be  sununarized  as  follows : 
CapitaXization  and  Fixed  ArmtuU  Interest  Charge  or  Ovaranty: 

The  total  capitalization  and  fixed  annual  interest  charge  or 
guaranty  of  the  present  St  Louis  &  San  Francisco  Railroad  Com- 
pany, as  of  June  30,  1915,  is  shown  in  the  petition  of  applicants 
as  follows : 


Total 
Capitaliza- 
tion. 


$3,000,000 
9,484,000 


9,932,636 
68,557,000 
69,284,000 

1,558,000 
829,000 

145,000 
47,000 

2,250,000 

2,600,000 

439,000 

182,000 

79,000 

304,000 

13,510,000 

100,000 
225,000 

140,000 
54,000 

P.U.R.1916FT 


Receivers'  certificates 

St.  Louis  &   San  Francisco  Hallway  Company 

general  mortgage  5%  and  6%  bonds  maturing 

1931   

Equipment  trust  certificates   

Refunding  mortgage  4%  gold  bonds 

General  lien  15-20  year  5%  gold  bonds  in  hands 

of  public    

Consolidated  mortgage  4%  gold  bonds 

Southwestern  Division  first  mortgage  6%  gold 

bonds  

Central  Division  first  mortgage  4%  gold  bonds 
Northwestern  Divisicm  first  mortgage  4%  gold 

bonds  

Two-year  6%  secured  gold  notes 

Two-year  6%  secured  gold  notes •. . . 

St.  Louis  &  San  Francisco  Railway  Company 

trust  mortgage  5%  gold  bonds  of  1887  .... 
St.  Louis  k  2&n  Francisco  Railway  Company 

trust  mortgage  6%  gold  bonds  of  1880 

Missouri  db  Western  Division  first  mortgage  6% 

gold    bonds    

St.  Louis,  Wichita  &  Western  Railway  Company 

first  mortgage  6%  gold  bonds 

Kansas  City,  Fort  &ott  &  Memphis  Railroad 

Company  preferred  stock  4%  trust  certificatea 

in  hands  of  public  

Muskogee  City  Bridge  Company  first  mortgage 

^%  '  gold  bonds   

St.    Louis,    Memphis    &    Southeastern    Railroad 
'Company   first  mortgage  4%   gold  bonds   in 

hands  of  public 

Chester,    Perryville   &   Ste.    Genevieve   Railway 

Company  first  mortgage  5%  gold  bonds 

Pemiscot  Railroad  Company  first  mortgage  6% 

gold  bonds   


Annual 

Interest 

enlarge  or 

Guaranty. 


$180,000.00 

611,010.00 

496,800.00 

2,742,280.00 

3,4644200.00 
62,320.00 

41,450.00 
5,800.00 

1,880.00 
112,600.00 
156,000.00 

21,050.00 

10,920.00 

4,740.00 

18,240.00 

540,000.00 
5,000.00 

9,000.00 
7,000.00 
8,240.00 
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Total 

Capitaliz»- 

tion. 


1,000,000 

25336,000 

13,786,000 

300,000 

1,606,000 

8,000,000 

8,323,390 

6,023,280 


$56,800,056 


65,000  Kennett  &  Osceola  Railroad  Company  first  mort- 
gage 6%  gold  bonds 

4,500  Southern  Missouri  &  Arkansas  Railroad  Ci>m 

panyfirst  mortgage  5^  gold  bonds 

2,923,000  Fort  Worth  &  lUo  Grande  Railway  Company 

first  mortgage  4%  gold  bonds 

2,880,000  Ozark   &   Cherokee   O^tral    Railway   Company 

first  mortgage  5%  gold  bonds 

1,758,000  Quanah,  Acme  db  Pacific  Railway  Company  first 

mortgage  6%  gold  bonds  

23^28,000  New   Orleans,   Texas   &   Mexico   Division   first 

mortgage  6%  gold  bonds  

5,000,000  New   Orleans,   Texas   &   Mexico   Division   first 

mortgage  4^%  gold  bonds  (French  series)   . 
7,000,000  X^ew  Orleans  Terminal  Company  first  mortgage 

4%  gold  bonds  (being  half  of  issue)    

12453,750  Chicago  &  Eastern  Illinois  preferred  stock  trust 

certificates    

14,444,500  Chicago  &  Eastern  Illinois  common  stock  trust 

certificates  in  hands  of  public 

Sundry  rentals  and  sinking  funds  (year  1915) 
$5,000,000  St.  Louis  &  San  Francisco  Railroad  Companv 
first  preferred  stock  (includes  $6,635.10  stock 

in  treasury)   

16,000,000  St.  Louis  &,  San  Francisco  Railroad  Company 
second  preferred  stock  (includes  $53  stock  in 

treasury)    

20,000,000  St.  Louis  k  San  Francisco  Railroad  Company 
oonunon  stodc  (includes  $7,649.60  stock  in 
treasury)  

K.  C,  Ft.  Scott  &  Memphis  System. 
(To  be  undisturbed  in  reorganization.) 

Birmingham  Belt  Railroad   Co.   first  mortgage 

4%  gold  bonds  

Kansas  City,  Ft.  Scott  &  Memphis  Railway  Co. 

refunding  mortgage  4%  gold  bonds 

Elansas  City,  Fort  Scott,  &  Memphis  Railroad 

Co.  consolidated  mortgage  6%  bonds 

Elansas  &  Missouri  Railroad  Co.  first  mortgage 

5%  bonds   

Current  River  Railroad  Co.  first  mortgage  5% 

bonds  

Kansas  City  &  Memphis  Railway  and  Bridge  Co. 

first  mortgafje  6%  gold  bonds 

Kansas  City,  Memphis  db  Birmingham  Railroad 

Co.  general  mortgage  4%  bonds 

Elansas  City,  Memphis  k  Birmingham  Railroad 

Co.  income  6%  bonds 

Rentals  and  sinking  fund  under  Kansas  City, 

Ft.  Scott  &  Memphis  lease  and  miscellaneous 

(year  1915)    


Total  fixed  charges   $14,886,324.68 


Annual 

Interest 

Charge  or 

Guaranty. 


3,900.00 

225.00 

116,920.00 

144,000.00 

105,480.00 

1,156,400.00 

225,000.00 

280,000.00 

486,150.00 

577,780.00 
579,119.36 


40,000.00 

1,033,400.00 

824,160.00 

19,500.00 

80,300.00 

150,000.00 

132,935.60 

296,164.00 

240,660.72 


P.U.R.1916F. 


Digitized  by 


Google 


66  MISSOURI  PUBLIC  SERVICE  COMMISSION. 

New  Secwrities  Proposed  to  he  Authorized  and  Issued  by  the 

New  Company. 

Under  the  plan  and  agreement,  the  new  company  proposes  to 
have  authorized  and  to  issue  or  have  reserved  for  issue  the  fol- 
lowing new  securities  as  stated  in  their  petition: 

Prior  Lien  Mortgage  Gold  Bonds. 

The  prior  lien  mortgage  bonds  will  be  limited  to  the  total  au- 
thorised amount  of  $250,000,000  at  any  one  time  outstanding. 
They  will  bear  interest,  payable  semiannually,  at  such  rate  not 
exceeding  6  per  cent  per  annum,  as  may  from  time  to  time  be 
determined  by  the  board  of  directors  at  the  time  of  issue  and 
stated  in  the  bonds,  and  are  to  be  secured  by  mortgage  and  deed 
of  trust  to  Central  Trust  Company  of  New  York  and  some  in- 
dividual as  trustees,  which  it  is  intended  shall  embrace  all  or 
substantially  all  the  lines  of  railroad  franchises  and  equipment, 
terminals  and  other  prc^erty  (including  stocks  and  bonds),  except 
as  otherwise  dealt  with  under  the  plan,  acquired  by  the  new 
company  pursuant  to  the  plan,  and  also  all  additional  property 
of  every  character  (including  stocks  and  bonds)  at  any  time 
thereafter  acquired  by  the  new  company. 

As  more  fully  set  forth  in  the  plan,  the  prior  lien  mortgage 
bonds  are  to  be  issued,  or  are  to  be  reserved  for  issue  under  the 
prior  lien  mortgage  for  the  following  purposes: 

In  partial  exchange  for  existing  securities  embraced  In  the  plan 
(series  A,  4  per  cent,  maturing  July  1,  1950,  rede^nable  at 
par  and  accrued  interest) $93,398,600 

Sold  to  purchase  syndicate  and  by  it  to  be  offered  for  subscrip- 
tion to  stockholders  of  the  railroad  company  on  the  terms 
and  conditions  stated  in  the  plan  (series  B,  5  per  cent,  ma- 
turing July  1,  1^50,  redeemable  at  105  and  accrued  interest)       25,000,000 

For  the  corporate  purposes  of  the  new  company  (series  B,  5 
per  cent,  maturing  July  1,  1950,  redeemable  at  105  and  ac- 
crued  interest)     6,811,500 

ReserTed  to  retire  $5,306,000  equipment  trust  certificates  ma- 
turing after  July  1,  1917 5,306,000 

Reserred  to  retire  $9,484,000  St.  Louis  &  San  Francisco  Rail- 
way Company  general  mortgage  5%  and  6%  bonds  due  1931, 
undisturbed  9,484,000 

Reserved  for  issue  for  new  equipment,  improvements,  and  bet- 
terments, and  to  meet  the  cost  of  construction  of  new  mileage 
or  of  the  acquisition  of  other  lines  of  railroad  or  stocks  or 
bonds  representative  thereof • 110,000,000 

-  $250,000,000 
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The  prior  Ken  mortgage  bonds,  series  A,  provided  to  be  present- 
ly issued  under  the  plan  in  partial  exchange  for  existing  securi- 
ties, so  far  as  not  used  in  such  exchange,  are  to  be  reserved  for 
such  purpose  under  restrictions  to  be  fixed  by  the  reorganiza- 
tion managers,  but  if  in  the  judgment  of  the  reorganization 
managers  it  will  facilitate  the  carrying  out  of  the  plan  to  pro- 
vide cash  for  the  purposes  for  which  such  bonds  might  otherwise 
be  reserved,  they  may  sell  such  bonds  in  whole  or  in  part  and 
may  cause  the  bonds  so  to  be  sold  to  be  issued  as  series  B  bonds, 
6  per  cent 

Cumulative  Adjustment  Mortgage  Gk>ld  Bonds. 

The  adjustment  mortgage  bonds  will  be  limited  to  the  total 
authorized  amount  of  $75,000,000  at  any  one  time  outstanding. 
They  are  to  be  secured  by  mortgage  and  deed  of  trust  to  Bani- 
ers  Trust  Company  and  some  individual  as  trustees,  on  the  prop- 
erties embraced  in  the  prior  lien  mortgage  and  from  time  to 
time  becoming  subject  thereto.  The  adjustment  mortgage  will 
be  subject  to  the  prior  lien  mortgage  and  to  the  prior  payment 
out  of  the  mortgaged  property  of  all  bonds  at  any  time  issued 
and  outstanding  under  the  prior  lien  mortgage.  The  adjust- 
ment mortgage  bonds  are  to  bear  interest,  payable  annually  or 
semiannually,  as  may  be  provided  in  the  adjustment  mortgage, 
at  such  rate  not  exceeding  6  per  cent  per  annum  as  may  from 
time  to  time  be  determined  by  the  board  of  directors  at  the 
time  of  issue  and  stated  in  the  bonds,  but  payable,  prior  to  the 
maturity  of  the  principal,  only  out  of  the  available  net  income 
of  the  new  company  as  shall  be  defined  in  the  adjustment  mort- 
gage. The  new  company,  however,  will  not  be  required  in  any 
year  to  pay  interest  except  in  amounts  of  one  quarter  of  1  per 
cent  or  some  multiple  thereof,  but  any  fractional  amount  not 
so  distributed  shall  be  carried  forward  into  the  next  interest 
period.  The  interest  on  the  adjustment  mortgage  bonds  will 
be  cumulative,  but  accumulations  of  interest  shall  not  bear  in- 
terest. At  the  maturity  of  the  principal,  all  arrears  of  interest 
shall  be  payable. 

As  more  fully  set  forth  in  the  plan,  the  adjustment  mortgage 
bonds  are  to  be  issued,  or  are  to  be  reserved  for  issue  under  the 
adjustment  mortgage,  for  the  following  purposes: 
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In  partial  exchange  for  existing  securities  embraced  in  the 
plan  (series  A,  6  per  cent,  carrying  interest  from  July  1, 
1916,  maturing  July  1,  1955,  and  redeemable  at  par  and  ac- 
crued interest)    $40,647,818 

Reserved  for  issue  for  equipment,  improvements,  and  betterments, 
and  new  mileage  constructed  or  acquired •..  •     34,462482 

$76,000,000 

Income  Mortgage  Gk>ld  Bonds. 

The  income  mortgage  bonds  will  be  limited  to  the  total  au- 
thorized amount  of  $76,000,000  at  any  one  time  outstanding. 
They  are  to  be  secured  by  mortgage  and  deed  of  trust  to  Union 
Trust  Company  of  New  York  and  some  individual  as  trustees, 
on  the  properties  embraced  in  the  prior  lien  mortgage,  and  from 
time  to  time  becoming  subject  thereto.  The  income  mortgage 
will  be  subject  to  the  prior  lien  mortgage  and  to  the  adjustment 
mortgage  and  to  the  prior  payment  out  of  the  mortgaged  prop- 
erty of  all  bonds  at  any  time  issued  and  outstanding  under  the 
prior  lien  mortgage,  and  of  all  bonds  at  any  time  issued  and 
outstanding  under  the  adjustment  mortgage.  The  income  mort- 
gage bonds  are  to  bear  interest^  payable  annually  or  semian- 
nually, as  may  be  provided  in  the  income  mortgage,  at  such 
rate  not  exceeding  6  per  cent  per  annum  as  may  from  time  to 
time  be  determined  by  the  board  of  directors  at  the  time  of  issue 
and  stated  in  the  bonds,  but  payable  only  out  of  the  available 
net  income  of  the  new  company  as  shall  be  defined  in  income 
mortgage,  but  only  after  the  payment  therefrom  of  all  interest 
on  the  adjustment  mortgage  bonds.  The  new  company,  how- 
ever, will  not  be  required  to  pay  interest  except  in  amounts  of 
one  quarter  of  1  per  cent  or  some  multiple  thereof,  but  any 
fractional  amount  not  so  distributed  will  be  carried  forward  into 
the  next  interest  period.  The  interest  on  the  income  mortgage 
bonds  will  not  be  cumulative.  The  income  mortgage  bonds  may 
be  made  convertible  at  the  option  of  the  holders  into  preferred 
stock  (or,  if  converted  during  the  life  of  the  voting  trust,  into 
trust  certificates  therefor)  at  par,  under  conditions  and  restric- 
tions to  be  set  out  in  the  income  mortgage.  The  income  mort- 
gage bonds  to  be  presently  issued  under  the  plan  will  be  so 
convertible  into  6  per  cent  preferred  stock  (or  voting  trust  cer- 
tificates therefor). 

As  more  fully  set  forth  in  the  plan,  the  income  mortgage  bonds 
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are  to  be  issued,  or  are  to  be  reserved  for  issue  under  the  income 
mortgage,  for  the  following  purposes: 

To  be  issued  in  partial  exchange  for  existing  securities  em- 
braced in  the  plan  and  for  adjustment  of  outstanding  indebt- 
edness; bonds  not  used  or  required  to  be  reserved  for  that 
purpose  to  be  available  for  corporate  piurposes  of  the  new 
company  (series  A,  5  per  cent  convertible,  ranking  for  inter- 
est from  July  1,  1915,  maturing  July  1,  1960,  redeemable  at 
par,  and  interest  for  proportionate  part  of  current  interest 
period)    $38,661,200 

Roerved  for  issue  for  improvements,  betterments  and  additions 

and  equipment  36,338,800 

$76,000,000 

Preferred  Stock. 

The  preferred  stock  will  be  entitled  to  receive  for  any  fiscal 
year  dividends  at  such  rate  not  exceeding  7  per  cent  per  annum, 
and  no  more,  as  may  be  from  time  to  time  determined  by  the 
board  of  directors  at  the  time  of  issue  thereof  and  stated  in  the 
certificates  therefor,  but  such  dividends  will  not  be  cumulative. 
No  dividend  shall  be  declared  or  paid  on  the  common  stock  for 
any  fiscal  year  until  full  dividends  have  been  paid  or  set  aside 
on  the  preferred  stock  for  such  fiscal  year,  and  no  dividend  shall 
be  paid  on  the  preferred  stock  for  any  fiscal  year  other  than  out 
of  the  net  income  for  such  fiscal  year  applicable  to  the  payment 
of  dividends,  unless  for  the  two  fiscal  years  next  preceding  the 
full  interest  shall  have  been  paid  on  the  outstanding  income 
mortgage  bonds.  The  preferred  stock  may  be  issued  in  series 
and  any  series  may  be  made  in  whole  or  in  part  redeemable  at 
the  election  of  the  company  on  such  terms,  on  such  notice,  and 
at  such  premiums,  as  the  board  of  directors  may  determine  at 
the  time  of  issue  and  be  stated  in  the  certificates  of  such  series. 

The  preferred  stock  will  be  issued  and  reserved  as  follows : 

For  adjustment  of  outstanding  indebtedness  (to  be  issued  at 
6  per  cent  stock,  and  to  be  redeemable,  if  allowed  by  law, 
at  par  and  proportionate  dividend  for  current  dividend 
period),  any  stock  not  so  used  to  be  available  for  the  cor* 
porate  purposes  of  the  new  company $7,000,000 

Reserved  for  conversion  of  convertible  income  mortjifage  bonds: 
For  conversion  of  $38,661,200  income  mortgage  bonds,  series 
A,  6  per  cent,  maturing  July  1,  1960,  presently  to  be  issued 
under  the  plan  (to  be  issued  as  6  per  cent  stock,  and  to  be 
redeemable  if  allowed  by  law,  at  par  and  proportionate 
dividend  for  current  dividend  period)    38,661,200 
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For  convereion  of  $36,338,800  income  mortgage  bonds  reserved 
under  the  plan  for  subsequent  issue  if  issu^  with  conversion 
privileges,  otherwise  reserved  for  future  issue  for  corporate 
purposes    $36,388,800 

Reserved  for  future  issue  for  corporate  piurposes  not  exceeding    118,000,000 

$200,000,000 

Common  Stock* 

The  common  stock  will  be  applied  as  follows: 
Sold  to  purchase  syndicate  and  by  it  to  be  oflfered  for  subscrip- 
tion to  stockholders  of  the  railroad  company  on  the  terms 

and  conditions  stated  in  the  plan   $47,700,000 

For  adjustment  of  outstanding  indebtedness,  any  stock  not  so 
used  to  be  available  for  the  corporate  purposes  of  the  new 

company    6,300,000 

Reserved  for  future  issue  for  corporate  purposes  not  exceeding    197,000,000 

$250,000,000 


How  Nem  Proposed  Securities  are  to  be  Distribvied. 

The  new  securities  as  proposed  to  be  issued  by  the  new  com- 
pany under  the  plan  and  agreement  are  to  be  disposed  of  as  fol- 
lows: 

Prior  Lien  Mortgage  Gold  Bonds. 

Series  A  bonds,  delivered  in  partial  exchange  for  St.  Louis  & 
San  Francisco  Eailroad  Company  refunding  mortgage  4  per  cent 
gold  bonds,  general  lien  15-20  year  5  per  cent  gold  bonds,  will 
carry  interest  from  July  1,  1915. 

Series  A  bonds,  delivered  in  exchange  or  partial  exchange  for 
other  securities,  will  carry  interest  from  January  1,  1916. 

Series  B  bonds  will  carry  interest  from  July  1,  1915. 

A.  Series  A,  4  per  cent,  due  1950,  redeemable  at  par  and  ac- 
crued interest.    To  be  used  in  partial  exchange  for — 
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St.  Louis  ft  San  Francisco  Railroad  Company: 
Refunding  mortgage  4  per  cent  gold  bonds 
General  ben  15-20  year  5  per  cent  gold  bonds 
Consolidated  mortgage  4  per  cent  gold  bonds 
Southwestern  division  first  mortgage  6  per  cent 

gold  bonds 

Central  division  first  mortgage  4  per  coit  gold 

bonds  

Northwestern  division  first  mortgage  4  per  cent 

gold  bonds 

St.  Louis  k  San  Francisco  Railway  Company: 
Trust  mortgage  6  per  cent  gold  bonds  of  1887 
Trust  mortg^e  6  per  cent  gold  bonds  of  1880 
Missouri  &  Western  Division  first  mortgage  6 

per  cent  gold  bonds 

St.  Louis,  Wichita,  &  Western  Railway  Company 

First  mortgage  6  per  cent  gold  bonds 

Si.  Louis  &  San  Francisco  Railroad  Company: 
Kansas  City,  Fort  Scott.  &  Memphis  Railway 
Company   guaranteed   4   per    cent   preferred 

stock  trust  certificates 

Muskogee  City  Bridge  Company  first  mortgage 

5  per  cent  gold  bonds 

St.  Louis,  Memphis,  and  Southeastern  Railroad 
Company: 

First  mortgage  4  per  coit  gold  bonds 

Chester,  Pen^ville^  ft  Ste.  Genevieve  Railway  Com- 
pany: 

First  mortgage  5  per  cent  gold  bonds 

Fort  Worth  ft  Rio  Grande  Railway  Company: 

First  mortgage  4  per  cent  gold  bonds 

Ozark  ft  Cherokee  Central  Railway  Company: 

First  mortgage  5  per  cent  gold  bonds 

Quanah,  Acme,  ft  Pacific  Railway  Company: 
First  mortgage  6  per  cent  gold  bonds 

B.  Series  B,  6  per  cent,  due  1950,  redeemable  at 
105  and  accrued  interest. 
Sold  to  purchase  syndicate  and   by   it  to  be 
offered  for  subscription  to  stockholders  of 
the  railroad  company  on  the  terms  and  con 

ditions  stated  in  the  plan 

For  the  corporate  purposes  of  the  new  oom* 

pany 


Amount 
Outstanding. 


$68,667,000 

69,384,000 

1,558,000 

829,000 

145,000 

47,000 

439,000 
182,000 

74,000 

304,000 


15,000,000 
100,000 

225,000 

140,000 
2,923,000 
2,880,000 
1.758,000 


WaTSmTSfT 


Amount  of 

Prior    Lien 

Mortgage 

Bonds, 

Series  A^4%, 

Issued  in 

Partial  Ex- 

change. 


$51,417,750 

17,346,000 

1,558,000 

1,036,250 

181,250 

58,750 

648,750 
227,500 

92,500 

380,000 


11,250,500 
125,000 

281,250 

175,000 
2,923,000 
3,600,000 
2,197,500 


$93,398,500 


$25,000,000 
6,811,500 


$31,811,500 


$125,210,000 
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CSumuIative  Adjustment  Mortgage  Gold  Bonds. 

(Carrying  interest  from  July  1,  1915.) 

Series  A,  6  per  cent^  due  1955,  redeemable  at  par  and  accrued 
interest     To  be  used  in  partial  exchange  for — 


St.  Louis  &  San  Francisco  Railroad  Company: 

Refunding  mortgage  4  per  cent  gold  bonds 

General  loan  1&--20  year  5  per  cent  gold  bonds 

Kansas  City,  Fort  Scott  &  Memphis  Railway 

Company   guaranteed   4   per    cent   preferred 

stock  cortinoates  


Amount 
Outstanding. 


Amount  of 
6%  Cumula- 
tive Adjust- 
mwt  Mort- 
gage  Bonds, 

Issued  in 

Partial  Bz- 

change. 


$68,557,000 
69^84,000 


15,000,000 


$27,139,260 
19,558,568 


8,750,000 


$40,547,818 


Convertible  Income  Mortgage  Gold  Bonds. 
(Ranking  for  interest  from  July  1, 1915.) 

Series  A,  6  per  cent,  due  I960,  redeemable  at  par,  and  interest 
for  proportionate  part  of  current  semiannual  interest  period. 
To  be  used  in  partial  exchange  for — 


Amount 
Outstanding. 

Amount   of 

Convertible 

5%  Income 

Mortgage 

Bonds. 

St.  Louis  &  San  Francisco  Railroad  Company: 

General  lien  15-20  year  5  per  cent  gold  bonds  . 

For    adjustment    of    outstanding    indebtedness, 

any  bonds  not  so  used  to  be  available  for  the 

corporate  purposes  of  the  new  company  . « . . 

$69,384,000 

$38,161,200 
500,000 

$38,661,200 

Preferred  Stock,  6  Per  Cent. 

For  adjustment  of  outstanding  ind^tedness  anv  stock  not  so  used 
to  be  available  for  the  corporate  purposes  of  the  new  company  $7,000,000 
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Oommoii  Stock. 

Sold  to  purchase  syndicate  and  by  it  to  be  offered  for  subtcription 
to  stockholders  of  the  railroad  company  on  the  terms  and  con- 
ditions stated  in  the  plan  $47,700,000 

For  adjustment  of  outstanding  indebtedness,  any  stock  not  so 
used  to  be  available  for  the  corporate  purposes  of  the  new 
company 5,300,000 

$63,000,000 

How  New  Cash  to  the  Amount  of  $95,000,000  is  Proposed  to  be 

Expended. 

The  plan  and  agreement  proposes  to  raise  the  sum  of  $25,- 
000,000,  which  it  is  estimated  will  be  necessary  in  connection 
with  carrying  out  the  plan  and  agreement  and  which  is  pro- 
posed to  be  exp^cided  as  follows: 

Beodyers'  certificates   $3,000,000 

Bquipment  trust  obligations  maturing  after  January  2,  1916, 
and  prior  to  July  2,  1917  3,232,636 

$64,000  Pemiscot  Railroad  Company  first  mortgage  6  per  cent 
gold  bonds 64,000 

$66,000  Kennett  &  Osceola  Railroad  Company  first  mortgage  6 
per  cent  gold  bonds   66,000 

$4,600  Southern  Missouri  &  Arkansas  Railroad  Company  first 
mortgage  bonds   4,600 

July  1,  1914,  January  1,  1916,  and  July  1,  1916,  interest  on  the 
refunding  mortgage  bonds   4,113,420 

May  1,  1914,  and  Novonber  1,  1914,  interest  on  the  general  lien 
bonds    3,469,200 

Interest  at  6%  per  annum  on  foregoing  interest  instalments  from 
date  of  maturity  to  date  of  actual  payment,  calculated  as  of 
January  1,  1916 641,688 

Cash  payments  in  connection  with  exchange  of  imderlying  bonds       310,660 

Payments  in  connection  with  adjustment  of  secured  debt  judg- 
ments and  preferred  claims  (estimated)    2,000,000 

January  1, 1916,  interest  on  $68,763,750  prior  lien  mortgage  4  per 
cent  bonds,  series  A,  deliverable  in  partial  exchange  for  re- 
funding mortgage  bonds  and  for  general  lien  bonds  pursuant  to 
the   plan    1,876,276 

Improvements  and  betterments,  additions,  acquisitions,  including 
equipment,  court  costs,  and  other  legal  expenses,  including  com- 
pensation and  disbursements  of  trustees  of  existing  mor^ajs^es; 
reorganization  managers'  compensation,  syndicate  commissions, 
engraving  of  new  securities,  accountant  and  other  expert  fees 
and  expenses;  charges  for  listing  securities  on  various  stock  ex- 
dianges;  compensation  and  disbursements  of  committees  and 
others  representing  existing  securities,  including  depositaries; 
organization,  franchise  and  other  taxes,  including  stamps  and  ' 
other  organization  and  miscellaneous  expenses;  contingencies, 
etc.,  balance  to  new  company  as  additional  working  capital  . .  $6,833,631 

$25,000,000 


Fixed  and  Contingent  Charge  Ohligations  of  the  New  Company. 

The  fixed  and  contingent  charge  obligations  of  the  new  com- 
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pany  as  shown  by  the  plan  and  agreement  and  stated  in  the  peti- 
tion are  as  follows: 

FIXED  CHARGE  OBLIGATIONS. 


$93,398,500 
26,000.000 


9,484,000 
5,306,000 


$40,547,818 
38,6<1,200 


7,000,000 


Prior  lien  mortgage  bonds,  series  A,  4%    . . . 

Prior  lien  mortgage  bonds,  series  B,  5%,  sold  to 
provide  cash  requirements  of  the  plan  . . 
(Lieaving  undisturbed  with  bonds  reserved  un- 
der the  prior  lien  mortgage  to  take  up  same 
at  or  before  maturity.) 

St.  Louis  &,  San  Francisco  Railway  Company 
gttieral  mortgage  5%  and  6%  bonds  ma- 
turing 1931 

Equipment  trust  certificates  maturing  after  July 
1,  1917   (about)    

Sundry  rentals  and  sinking  funds  (jear  1915)   . 

The  fixed  charges  in  connection  with  the  Kan- 
sas City,  Fort  Scott,  &  Memphis  Railway 
Company,  leasehold  and  auxiliary  com- 
panies' bonds,  rentals,  sinking  fund  and  mis- 
cellaneous as  stated  in  detail  in  paragraph 
XIII  hereof   


Total  fixed  charges  of  new  company 

and 

CONTINGENT  CHARGE  OBLIGATIONS. 

%  cumulative  adjusteent  mortgage  bonds  . . . 

5%  noncumulative  convertible  income  mortgage 

bonds  


Total  contingent  charges  of  new  company  . . 

Total  charges  fixed  and  contingent  of  new 
company    


And  the  following  amount  of  stock: 
6%  preferred  stock. 


53,000,000.  Common  stock. 
^72,3977518  Total  stoek. 


Annual  Fixed 
Charge. 


$3,735,940 
1,250.000 


511,010.00 

265,000.00 
579,119.36 


2,817,120.82 


$9,158,189.68 

$2,482,869.08 
1,933,060.00 


$4,365,929.08 


$13,534418.76 


Fixed  Charges  under  the  Old  Securities  Compared  with  the  Fixed 
Charges  under  the  Proposed  New  SecvrUies. 

Upon  the  issue  of  the  proposed  new  securities  as  hereinbefore 
stated,  the  capitalization  and  interest  charges  of  the  new  com- 
pany are  compared  with  the  capitalization  and  interest  charges 
of  the  railroad  company,  as  follows : 

Capitalisation  of  railroad  company   (excluding  K.  C,  Ft. 

S.  k  M.  system  bonds  undisturbed)    $302,076,886.00 

Capitalization  of  new  company  (excluding  K.  C,  Ft.  S.  & 

M.  system  bonds  undisturbed)    272,397,618.00 
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GlapitalifMition  of  railroad  company  (including  K.  C,  Ft.  S. 

4  M.   system  bonds  undiaturbed)    $366,890,056.00 

Capitalization  of  new  eompany   (indudiiig  K.  C,  Ft.  S.  & 

IL  system  bomda  undiaturbed)   327,211,1880)0 

Fixed  charge  obligationa  of  railroad  company   (excluding 

K  C  Ft  S.  &  M.  system  bonds  undisturbed)    $252,076,386.00 


188,500.00 


Fixed  efaarse  obligations  of  new  company  (excluding  SL  C, 

Ft.  8.  &  Ji.  system  bonds  undisturbed)   133,! 

Fixed  chargea  of  railroad  company  (excluding  E.  C,  Ft.  S. 

ft  M.  system  bonds  undisturbed )    $12,069,204^ 

Fixed  charges  of  new  company  (excluding  E. 

C,  Ft  S.  &  M.  system  bonds  undisturbed)    $6,341,069.36 
Contingent  charges  of  new  company   .......      4,365,929.08 

Total  interest  charges,  fixed  and  contingent,  of  new 

company 10,706,998.44 

Fixed  charges  of  railroad  company  (including  E.  C,  Ft  S. 

ft  M.  system  bonds  undisturbed)    $14,886yS24.68 

Fixed  charges  of  new  company  (including  E. 

C  Ft  a  ft  M.  system  bonds  undisturbed)    $9,158,189.68 
Contingent  charges  of  new  company 4,365,929.08 

Total  charges,  fixed  and  o(mtingent»  «f  new  company     $13,524,118.76 

Beduciiona  in  CapitdUzatian  and  Fixed  Charges. 

It  is  alleged  by  petitioners  that  the  plan  of  reoi^nization  is 
designed  and  intended  to  effect  a  reduction  of  the  capitalization 
to  an  amount  well  within  the  value  of  the  property,  and  such  a 
decrease  in  the  annual  fixed  interest  charges  as  will  be  well  with- 
in the  earning  capacity  of  the  new  company.  The  contraction  of 
bonded  indebtedness  bearing  a  fixed  interest  is  accomplished  by 
the  provisions  of  the  plan  that  holders  of  the  present  refunding 
mortgage  bonds  shall  accept  for  approximately  25  per  cent  of 
their  present  bonds,  and  holders  of  the  present  general  lien  bonds 
shall  accept  for  approximately  76  per  cent  of  their  present  bonds, 
adjustment  and  income  bonds  upon  which  interest  is  payable 
only  out  of  income.  It  is  contended  by  petitioners  that  the  tables 
as  hereinbefore  set  forth  show  that  the  following  reductions  will 
be  accomplished  by  the  reorganization : 

(a)  Reduction  in  total  capitalization  (excluding  K.  C,  Ft.  S.  &  M. 

^stem  bonds  undisturbed)    $29,678,868  or     9.82% 

(b)  Reduction  in  total  capitalization  (including  K.  C,  Ft.  S.  k  M. 

mtem  bonds  undisturbed)    $29,678,868  or     8.31% 

(e)  Reduction  in  fixed  charge  obligations  (excluding  K.  C.,  Ft.  S.  & 

M.  Bvatem  bonds  undisturbed)    $118,887,886  or   47.16% 

(d)  Reduction  in  fixed  annual  chargea  (excluding  K.  C,  Ft.  S.  ft 

M.  system  bonds  undisturbed)    $5,728A85  or   47.46% 
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(•)  Reduction  in  total  annual  charges,  Axed  aad  contingent  (ezdndp 
ing  K  C,  Ft.  S.  &  M.  system  bonds  undisturbed) 

$1,362,206.92  or   U.28% 

(f )  Reduction  in  fixed  annual  charges  (including  K.  C,  Ft.  S.  &  M. 

system  bonds  undisturbed)    $5,728,136  or    38.47% 

(g)  Reduction  in  total  annual  charges,  fixed  and  contingent  (includ- 

ing K.  C,  Ft.  S.  k  M.  system  undisturbed)  $1,362,205.92  or     0.15% 

The  present  fixed  charge  obligations  secured  upon  the  property  of 
the  railroad  company  system,  excluding  the  K.  C,  Ft.  S.  ^  M. 
system,  are  at  the  rate  per  mile  of  first  main  track  of $63,899.95 

These  bear  fixed  annual  charges  at  the  rate  per  mile  of  first  main 
track  of  8,059.47 

As  a  result  of  the  reorganization  the  new  company  will  have  out- 
standing fixed  charge  obli^tions  secured  upon  the  property  of 
the  system,  excluding  the  K.  C,  Ft.  S.  k  M.  system,  at  the  rate 
per  mile  of  first  main  track  owned  by  the  new  company  of  ....     33,762.54 

These  will  bear  fixed  annual  charges  at  the  rate  per  mile  of  first 
main  track  of  1,607.43 

The  present  fixed  charge  obligations  secured  upon  the  property  of 
the  railroad  company's  system,  including  the  K.  C,  Ft.  8.  & 
M.  system,  are  at  the  rate  per  mile  of  first  main  track  of  ....     59,535.85 

These  bear  fixed  annual  charges  at  the  rate  per  mile  of  first  main 
track  of   2,887.90 

As  a  result  of  the  reorganization  the  new  company  will  have  out- 
standing fixed  charge  obligations  secured  upon  the  property  of 
the  railroad  company's  system,  including  the  K.  C,  Ft.  S.  ft 
M.  system,  at  the  rate  per  mile  of  first  main  track  owned  or 
operated  by  the  new  company,  of  36,471.92 

These  will  bear  fixed  annual  charges  at  the  rate  per  mile  of  rail- 
road  of    1,776.66 

Income  Accovnt  for  Four  Years  Ended  June  SO,  1916. 

The  petition  contains  a  statement  showing  the  income  account 
for  the  year  ended  June  30,  1912,  $12,199,971.44;  for  the  year 
ended  June  30,  1913,  $14,220,029.40;  for  the  year  ended  June 
30,  1914,  $10,210,028.08 ;  for  the  year  ended  June  80,  1916, 
$11,641,682.63;  or  an  average  for  the  four  years  ended  June 
80,  1915,  $12,067,927.88;  added  thereto  for  estimated  net  earn- 
ings of  Quanah,  Acme,  &  Pacific  Railway,  $75,000.00;  or  $12,- 
142,927.88. 

IV.  Fair  VtUue  of  Property. 

[2]  Determination  by  the  Commission  of  the  fair  value  of 
the  property  involved  in  a  reorganization  of  a  railroad  under 
§  62  of  the  Public  Service  Commission  law  requires  that  the 
Commission  take  into  consideration:  (1)  the  original  cost  of 
construction;  (2)  duplication  cost;  (3)  present  condition;  (4) 
earning  power  at  reasonable  rates;  (5)  all  other  relevant  mat- 
ters; (6)  any  additional  sum  or  sums  as  shall  be  actually  paid 
in  cash;  and  (7)  the  Commission  may  make  due  allowance  for 
discount  on  bonds.    On  consideration  of  said  §  62,  it  is  apparent 
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that  the  determination  of  fair  value  for  the  purpose  of  Kmiting 
the  securities  to  be  issued  on  reorganization  of  a  railroad  company 
is  a  different  question  from  determining  present  value  in  a  rate 
case,  in  at  least  one  respect,  that  the  "earning  power  at  reason- 
able rates"  is  to  be  taken  into  consideration  in  the  former.  There 
may  also  be  properly  not  used  and  useful  for  railroad  purposes, 
which  might  properly  be  included  in  determination  of  value  of 
property  in  a  reorganization,  and  excluded  in  a  valuation  for 
rate  making. 

(1)  Original  Cost — The  only  evidence  before  us  as  to  original 
cost  is  that  presented  by  applicants'  witness,  Mr.  Alexander 
Douglas,  chief  accountant  of  the  receivers  of  the  St.  Louis  &  San 
Francisco  Railroad,  who  testified  that  the  %ook  value"  of  the 
properties  involved  in  this  reorganization  located  in  the  states  of 
Missouri,  Oklahoma,  Kansas,  and  Arkansas,  and  in  the  state  of 
Texas  north  of  the  Red  river,  was  the  sum  of  $305,935,958.  No 
details  or  analysis  of  original, cost  of  these  properties  were  pre- 
sented, and  we  are  consequently  unable  to  examine  into  the  "book 
value"  in  detail,  even  if  that  were  possible  without  having  a 
complete  audit  by  the  Commission's  accounting  force,  which 
would  involve  much  time  and  a  large  expenditure  of  money; 
but  we  are  aware,  and  the  witness  so  testified,  that  since  about 
1907  the  accounts  have  been  required  by  law  to  be  kept  in  con- 
formity with  the  accounting  rules  of  the  Interstate  Commerce 
Commission,  which,  in  the  absence  of  all^ations  to  the  contrary, 
leaves  little  doubt  that  additions  and  betterments  in  the  past 
eight  years  have  been  properly  charged. 

The  evidence  before  us  is  to  the  effect  that  the  original  cost  of 
the  railroad  property  involved  in  this  reorganization  is  in  round 
numbers  $806,000,000. 

(2)  Duplication  Cost — It  appears  from  the  evidence  in  this 
case  that  the  cost  of  reproduction  new  of  "road"  and  "equip- 
ment" to  be  acquired  by  the  new  company  under  this  proposed 
reorganizaticm  is  the  sum  of  $819,276,000,  of  which  $64,662,552 
is  for  equipment,  as  testified  by  applicants'  witness,  Mr.  F.  G. 
Jonah,  chief  engineer  of  the  receivers  of  the  St.  Louis  &  San 
Francisco  Railroad.  His  valuation  appears  to  be  based  upon  a 
detailed  valuation  of  approximately  half  of  the  track  mileage, 
on  which  basis,  by  comparison,  the  r^naining  track  mileage  was 
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estimated,  together  with  a  detailed  valuation  of  equipment  and 
terminals.  Including  terminals  and  equipment,  his  valuation 
amounts  to  about  $62,000  per  mile  of  line  for  the  5,166.24  miles 
involved.  This  witness  reoentlj  testified  in  more  detail  in  case 
No.  505,  "Application  of  James  W.  Lusk  et  al.,  receivers  of  the 
St.  Louis  &  San  Francisco  Eailroad  Company,  for  increases  in 
passenger,  baggage,  and  freight  rates^"  as  to  the  value  in  Mis- 
souri, including  terminals,  which  was  placed  at  $68,527  per 
roadway  mile,  by  using  detailed  estimates  made  in  Arkansas, 
£ansaj3,  and  Oklahoma,  showing  in  Arkansas  $47,000  per  mile 
and  in  Oklahoma  $42,000  per  mile,  the  value  of  the  terminals  at 
St  Louis,  Kansas  City,  and  Springfield  in  this  state  being  esti- 
mated at  $27,591,026. 

The  Commission  has  not  undertaken  the  valuation  of  the 
property  under  §  60  of  the  Public  Service  Commission  law,  nor 
ordered  its  engineers  to  make  estimates  of  the  cost  of  reproduc- 
tion, on  account  of  the  time  and  the  large  expense  involved,  and 
the  Commission  having  no  appropriation  to  cover  same,  and  for 
the  further  reason  that  the  railroads  of  the  United  States  are 
being  valued  under  the  direction  of  the  Interstate  Commerce 
Commission,  so  there  is  not  before  us  a  complete  detailed  esti- 
mate of  the  cost  of  reproduction  of  the  property,  but  a  more 
general  estimate  based  in  part  on  detailed  inventories  and  ap- 
praisals. It  appears  sufficient  to  state  that  the  evidence  before 
us  is  to  the  effect  that  it  would  cost  $319,300,000  to  reproduce 
the  property  new,  including  the  estimate  of  the  land.  Further, 
there  is  some  property  owned,  but  not  used  for  railroad  purposes, 
which,  from  the  evidence,  amounts  to  at  least  $2,500,000,  and 
which  should  be  added,  making  a  total  of  $321,800,000. 

(8)  Present  Condition. — Applicants  allege  as  to  the  present 
condition  that,  "as  a  result  of  the  improvements  already  made, 
the  condition  and  earning  capacity  of  the  property  has  been 
notably  advanced  and  now  compares  favorably  with  the  physical 
condition  of  neighboring  lines,'^  stating:  "The  plans  which  have 
been  made  for  the  betterment  and  improvement  of  the  property 
have  already  been  pointed  out.  The  receivers  have  been  follow- 
ing these  plans  so  far  as  possible  since  their  appointment,  and 
advise  that  they  have  made  large  expenditures  on  account  of 
maintenance  of  way  and  maintenance  of  equipment  in  order  to 
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improve  the  property  generally.  •  •  .  The  amount  charged 
to  operating  expenses  for  maintenance  of  way  and  equipment 
during  the  period  of  receivership  compares  with  previous  years 
as  follows : 

Yearly  average  for  two  years  ending  June  30,  1913   (prior  to 

receivership)     ^ $11,242,000 

Yearly  average  for  two  years  ending  June  30,  1915  (during  re- 
ceivership)          14,262,000 

"The  receivers  advise  that  during  the  years  1918  and  1915 
there  had  been  exp^ided  in  the  redemption  of  equipment^  trust 
obligations  and  for  improvements  and  additions  to  property  the 
sum  of  $8^155,939.24^  which  has  not  been  taken  into  the  capital 
account'' 

We  are  aware  from  our  own  inspection  and  reports  thereon, 
that  considerable  expenditures  have  been  made  to  improve  the 
conditions  of  the  property  in  the  last  two  years,  and  that  the 
property  in  Missouri  generally,  with  some  possible  exceptions,  is 
in  good  condition.  Further,  this  road  has  considerable  of  its 
main  line  mileage  in  Missouri  protected  by  block  signals. 

(4)  Earning  Power  at  Reasonable  Bate. — The  average  net 
earnings  for  the  last  four  fiscal  years  approximate  $12,142,000 
a  year.  Considering  that  the  operating  expenses  have  been  some- 
what hi^er  in  the  past  two  years,  on  account  of  increased  ex- 
penses for  mainteoanoe  of  way  and  equipment,  and  considering 
also  that  the  properties  not  included  in  the  reorganization,  name- 
ly, the  Chicago  ft  Eastern  Illinois  and  the  New  Orleans,  Texas, 
k  Mexioo  properties,  in  1914  had  operation  ratios,  that  is,  ratios 
of  (operating  expenses  to  gross  operating  income  of  84  per  cent 
and  98  per  cent,  respectively,  whereas,  the  "Frisco"  proper,  ex* 
.  dusive  of  the  two  roads  named,  had  in  1914  an  operating  ratio 
of  76  per  cent  and  in  1916  an  operating  ratio  of  69  per  cent, 
we  conclude  that  the  normal  net  earnings  at  this  time  could  rea- 
sonably be  taken  at  $14,000,000  a  year. 

Mr.  J.  W.  Kondrick,  an  engineer,  who  made  a  oomprehensive 
report  on  the  system,  made  estimates  of  future  net  earnings  in- 
creasing from  approximately  $18,000,000  iii  1916  to  approxi- 
mately $19,600,000  in  1923.  His  estimate  for  the  year  ending 
June  80,  1916,  was  $13,400,000  net  operafting  income,  to  which 
should  be  added  approximately  three  quarters  of  a  million  of 
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miscellaneous  income,  making  a  total  of  a  little  over  $14,000,000 
for  this  year.  Possibly,  the  estimates  of  Mr.  Kendrick  should 
be  deferred  a  year,  owing  to  the  conditions  resultant  upon  the 
present  European  War;  altogether,  however,  it  does  not  appear 
unreasonable  to  assume  the  total  net  earnings  at  $14,000,000  a 
year  at  this  time.  There  appears  some  uncertainly  from  the  evi- 
dence as  to  whether  net  earnings  should  be  capitalized  at  4^,  44, 
or  5  per  cent.  The  result  of  capitalizing  $14,000,000  net  earn- 
ings at  each  of  the  percentages  named  is  in  round  numbers  as 
follows:  $14,000,000  capitalized  at  4 J  per  cent  would  give  a 
total  capitalization  of  $827,000,000;  at  ^  per  cent,  $811,000,- 
000;  and  at  6  per  cent,  $280,000,000. 

(5)  Other  Relevant  Matters. — [3]  It  appears  that  the  out- 
sending  stock  of  the  St  Louis  &  San  Francisco  Bailroad  Com- 
pany, which  is  in  the  hands  of  receivers,  is  $50,000,000,  and  that 
the  par  value  of  its  bonds,  notes,  and  other  evidences  of  indebted- 
ness outstanding  is  $306,890,056,  making  the  total  sum  of  $356,- 
890,056.  In  the  total  indebtedness,  as  above  stated,  are  included 
the  $28,128,000  of  bonds  issued  jointly  by  the  New  Orleans, 
Texas,  &  Mexico  system  and  the  St  Louis  &  San  Francisco 
Bailroad  Company,  on  which  the  latter  company  is  jointly  obli- 
gated for  the  full  payment  of  the  bonds  and  interest  The  rail- 
road company  also  guaranteed  one  half  of  the  payment  of  $14,- 
000,000  of  JSTew  Orleans  terminal  mortgage  bonds.  It  also  issued 
and  has  outstanding  $26,598,250  of  trust  certificates  issued  in 
payment  for  Chicago  &  Eastern  Illinois  preferred  and  common 
stock.  The  total  of  the  last  three  above-named  obligaticms  of 
the  old  company  aggregate  $61,726,250.  Under  the  plan  of 
reorganization,  all  of  these  obligations  are  eliminated.  .  Counsel 
for  some  of  the  protestants  contend  that  these  last  three-named . 
obligations  of  the  old  company,  aggregating  $61,726,250,  are 
not  capital  obligations. 

The  term  "capitalization"  as  used  in  §  62  of  the  Public  Serv- 
ice Commission  law  is  therein  defined  to  include  "all  stocks  and 
bonds  and  other  evidence  of  indebtedness." 

We  think  that  the  obligations  of  the  old  company  to  the  New 
Orleans,  Texas,  &  Mexico  bonds,  the  New  Orleans  terminal  mort- 
gage bonds,  and  its  outstanding  trust  certificates,  issued  in  pay- 
ment  for  Chicago  &  Eastern  Illinois  preferred  and  common  stock, 
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are  capital  obligatioiis  within  the  meaning  of  said  section  62. 
The  plan,  as  hereinbefore  stated,  contemplates  a  reduction  in 
capitalization  of  $29,678,868,  or  8.81  per  cent  of  tiie  entire 
capital  obligations  of  the  old  company,  mpking  a  reduction  in 
the  total  annual  fized  diarges  (including  K,  O.,  Ft.  S.  &  M. 
system  bonds  undisturbed)  of  $5,728,135,  or  a  reduction  of 
38,47  per  cent;  and  a  reduction  in  the  total  annual  charges  fixed 
and  contingait  (including  K,  C,  Ft  S,  &  M.  system  bonds  un- 
disturbed) of  $1,362,205,  or  9.15  per  cent 

[4,  5]  It  appears  that  no  estimate  was  made,  or  at  any  rate 
presented  to  us,  of  intangible  value  in  connection  with  the  ap- 
preciation of  costs  or  estimates  of  cost  to  aid  us  in  arriving  at 
the  value  of  the  properly  as  a  going  concern.  Though  the 
finances  of  this  company  may  not  have  been  working  successfully, 
yet  we  believe  we  should  take  into  accoimt  the  fact  that  the  prop- 
erty is  being  successfully  operated  with  an  efficient  working 
organization,  and  also  that  it  has  need  of  working  capital,  which 
latter  is  expected  to  be  provided  from  the  new  money  put  in. 

[6]  Due  Allowance  for  Discount  on  Bonds. — We  are  not 
asked  by  applicants  to  make  due  allowance  for  discount  on  bonds 
in  this  case,  as  applicants  allege  that  the  proposed  bonds,  stocks, 
and  other  evidence  of  indebtedness  do  not  exceed  the  fair  value 
of  the  property  and  new  money,  arguing  that  the  fair  value  of 
the  property  is  the  cost  of  duplication,  $319,376,000,  plus  $2,- 
500,000  for  other  property,  and  that  the  cash  to  be  acquired  is 
$4,500,000  from  the  receivers,  and  $6,800,000  from  the  stock- 
holders in  connection  with  the  sale  of  $25,000,000  of  prior  lien 
mortgage  bcmds;  that  is,  a  total  of  $333,000,000  property  and 
cash  against  a  proposed  issue  of  securities  aggregating  $327,- 
211,188.  We  think  that  due  allowance  for  discount  on  bonds 
should  be  considered  along  with  all  the  other  elements  of  value 
we  are  required  to  consider  under  §  62,  supra. 

(7)  Fair  Value, — ^The  duties  of  the  Commission  under  the 
provisions  of  the  Public  Service  Commission  law  and  other  stat- 
utes of  the  state  relating  to  capitalization,  reorganizations,  and 
mergers  of  railroad  corporations  are  not  merely  restrictive,  but 
should  also  be  constructive.  The  Commission's  power  of  revi- 
sion or  restriction  with  those  relating  to  approval  or  disapproval 
enable  it  in  many  cases,  by  advice  as  well  as  rulings,  to  bring 
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about  an  effective  reorganization  npon  bases  fair,  alike  to  the 
public,  the  companies  as  corporations,  and  the  holders  of  securi- 
ties involved.  This  constitutes  a  valuable  function  of  the  gov- 
ernment which  should  be  exercised  when  and  to  the  extent  it  may 
be  practicable.  The  primary  object  of  §  62  of  the  Public  Service 
Commission  law  of  this  state  appears  to  have  been  enacted  sub- 
stantially in  form,  first  in  the  state  of  New  York,  and  the  object 
of  the  amendment  of  the  New  York  statute  by  adding  thereto 
§  55a,  supra,  was  to  place  the  supervision  of  the  issuance  of 
stocks,  bonds,  notes,  and  other  evidence  of  indebtedness  of  the 
reorganization  of  railroad  corporations  under  the  supervision  and 
jurisdiction  of  the  Public  Service  Commission,  and  to  prevent 
the  over  issuance  of  stocks  and  bonds  by  limiting  them  on  re- 
organization, instead  of  Ulowing  them  to  exceed  the  amount 
theretofore  issued  by  the  reorganized  corporation.  We  find  that 
the  appellate  courts  of  New  York,  in  construing  the  statutes 
governing  the  reorganization  of  railroad  corporations,  have  taken 
rather  a  broad  and  equitable  view  as  ix>  the  amount  of  capitaliza- 
tion to  be  issued  in  such  reorganizatioxm.  The  rule  seems  to 
have  been  established  by  the  courts,  that  the  amount  of  new 
securities  generally  should  not  exceed  those  issued  and  outstand- 
ing by  the  reorganized  company.  In  the  case  of  People  ex  reL 
Third  Ave.  R  Co.  v.  Public  Service  Commission,  203  N.  Y. 
1.  c.  310-312,  96  N.  E.  1011,  the  court,  in  discussing  a  reorgaur 
ization  of  a  street  railway  company,  said: 

"The  requirement  of  the  statute  is  that  the  issue  of  the  securi- 
ties shall  be  necessary  for  the  acquisition  of  the  property,  and  al- 
though as  a  general  rule  under  this  requirement  the  securities 
should  not  be  authorized  except  where  the  value  of  the  property 
is  equal  to  the  amount  of  the  securities  issued,  there  may  be  ex- 
ceptions to  that  rule.  One  is  found  in  the  statute  itself.  In  the 
case  of  the  merger  or  consolidation  of  two  or  more  corporations  it 
is  provided  that  the  capital  stock  of  the  corporation  formed  by  the 
merger  shall  not  exceed  the  capital  stock  of  the  corporatioDs  con- 
solidated and  any  additional  sum  paid  in  in  cash.  Thus,  in  the 
case  of  merger  the  limit  of  the  amount  of  stock  of  a  corporation  is 
dependent,  not  on  the  value  of  its  property,  but  on  the  stock  out- 
standing of  the  constituent  corporations  prior  to  the  meiger.    We 
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think  tke  same  rale  is  applicable  to  the  case  of  a  corporation 
formed  on  the  reorganization  of  a  foreclosed  railroad. 

"It  is  not  necessary  to  consider  the  issuance  of  the  securities  of 
the  new  corporation  as  a  refunding  of  the  outstanding  obligations 
of  the  old.  It  is  sufficient  to  say  that  the  statute  authorizes  the 
bondholders,  stockholders,  and  creditors  to  agree  upon  a  plan 
for  the  readjustment  of  their  respective  interests,  and  authorizes 
the  new  corporation  to  issue  its  stock  and  bonds  in  accordance 
with  the  agreement.  A  readjustment  of  the  interests  of  the  par- 
ties does  not  contemplate  that  the  new  securities  shall  necessarily 
be  scaled  down  to  the  actual  value  of  the  property.  If  this  was 
the  contemplation  of  the  statute,  the  statute  would  be  of  little 
value.  The  property  sold  rarely  realizes  the  amount  due  on 
the  mortgage  foreclosed.  If  the  sale  price  is  considered  the  cri- 
terion of  value,  there  could  be  no  plan  which  would  give  the  hold- 
ers of  stock  or  of  junior  securities  any  interest  in  the  new  cor^ 
poration,  while  often  the  bondholders  under  the  mortgage  fore- 
closed might  find  themselves  without  the  right  to  obtain  any  se- 
curities of  the  new  corporation  in  lieu  of  their  bonds.  The 
intent  of  the  statute  was  to  enable  the  various  persons  inter- 
ested in  an  insolvent  or  defaulted  railroad  to  agree  upon  some 
plan  or  scheme  to  take  the  road  out  of  insolvency  and  a  receiver- 
ship and  make  the  enterprise  a  going  concern.  For  this  purpose 
additional  money  is  generally  requisite  which,  as  already 
said,  can  be  obtained  only  froni  those  interested  in  the 
property,  and  not  even  from  them  unless,  as  an  inducement  to  ad- 
vance the  money,  they  are  given  the  opportunity  of  retrieving 
their  prior  investment.  In  many  instances  the  growth  of  the 
community  in  which  the  railroad  was  located  and  the  improve- 
ment in  business  conditions  has  ultimately  justified  the  advance 
of  new  capital,  and  the  benefit  and  protection  of  the  original  in- 
vestors in  the  enterprise  was  also  the  object  of  the  statute.  We  do 
not  say  that  in  the  reorganization  of  a  railroad  the  new  corpora- 
tion is  authorized  to  issue  securities  in  excess  of  those  of  the  com- 
pany to  whose  property  and  franchises  it  has  succeeded  and  the 
new  money  that  may  be  put  in  the  enterprise.  Such  a  plan  would 
be  plainly  inconsistent  with  the  spirit  of  the  Public  Service  Com- 
missions law  against  the  issue  of  ^watered'  stock  or  bonds,  but,  up 
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to  the  limit  we  have  named,  the  new  corporation  has  the  right  to 
issue  securities." 

[7]  Counsel  for  some  protestants  suggested  at  the  hearing  and 
in  brief  that  this  Commission  would  be  bound  in  a  rate  hearing 
as  to  the  amounts  of  capitalization  allowed  in  this  reorganization. 
As  heretofore  stated,  it  would  be  impracticable  for  this  Commis- 
sion at  this  time  to  attempt  to  make  a  detailed  physical  valuation 
of  the  properties  involved,  such  as  the  Interstate  Commerce 
Commission  is  now  making  of  all  the  interstate  railroads  of  the 
United  States.  It  would  take  from  one  to  two  years  to  make  such 
a  valuation  and  the  expenditure  of  a  large  amount  of  money. 
This  Commission  desires  to  state  that  in  no  case  has  it  ever  con- 
sidered that  it  was  bound  by  the  amount  of  capitalization  issued 
by  any  public  utility  in  a  rate  controversy.  The  decision  of  the 
United  States  Supreme  Court,  in  the  familiar  case  of  Smyth  v. 
Ames,  166  U.  S.  466,  42  L.  ed.  819,  18  Sup.  Ct  Rep.  418,  held 
that  the  market  value  of  the  stocks  and  bonds  should  be  consid- 
ered as  one  element  in  determining  fair  value.  In  a  rate  hearing 
before  this  Commission,  it  would  endeavor  to  ascertain  the  fair 
present  value  of  the  properties  of  the  reoi^anized  company  lo- 
cated within  this  state,  and  would  fix  rates  thereon,  considering 
capitalization  only  as  one  element  in  reaching  that  value.  It  is 
well  known  that  the  assets  of  a  corporation  may  greatly  increase 
above  the  capitalization  or  may  greatly  decrease  below  the  cap- 
italization, depending  upon  many  conditions  of  the  markets,  in- 
ventions, discoveries,  and  operating  conditions.  This  statement  is 
made  relative  to  capitalization  in  rate  cases  in  order  that  there 
may  be  no  misunderstanding  as  to  the  Commission's  position 
hereafter  in  any  rate  hearing. 

After  giving  careful  consideration  to  all  the  evidence  1)ef ore 
the  Commission,  and  considering  all  of  the  methods  of  arriving 
at  value  as  we  are  required  to  do  under  the  provisions  of  said 
§  62,  supra,  and  also  all  the  elements  of  value>  and  considering 
the  railroad  in  operation,  we  find  that  the  fair  value  of  all  of  the 
property  involved  in  this  case,  taking  a  broad  and  equitable  view 
of  the  provisions  of  said  §  62,  supra,  as  applied  to  reorganization 
of  railroad  corporations,  including  all  other  property  involved 
not  useful  for  railroad  purposes,  and  together  with  the  sums  to  be 
paid  in  cash  as  provided  for  under  the  plan,  having  due  r^ard 
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for  discount  on  bonds,  to  warrant  the  issuance  of  capitalization  to 
the  amount  of  $819,379,420,  under  the  modifications  and  condi- 
tions of  the  plan  and  agreement  as  herein  provided* 

V.  Claims  of  Nonsecured  Creditors. 

[8]  Honorable  Louis  Houck  and  certain  other  persons  appear 
herein  as  nonsecured  creditors, .  whose  claims  are  not  yet  estab- 
lished and  liquidated,  although  pending  in  the  courts.  Their 
claims  are  predicated  upon  a  guaranty  of  the  bonds  of  the  Cape 
Girardeau  &  Northern  Railway  Company  by  the  St.  Louis  &  San 
Francisco  Eailroad  Company.  The  validity  of  the  guaranty  is 
disputed  by  the  receivers  and  the  railroad  company.  The  amount 
of  the  claims  is  approximately  $1,500,000.  Objection  to  the  pro- 
posed plan  and  agreement  of  reorganization  by  these  nonsecured 
creditors  is  predicated  on  the  sole  proposition  that  no  provision 
is  made  therein  for  the  payment  of  nonsecured  claims.  The  plan 
as  heretofore  set  forth  contains  certain  provisions  relating  to  the 
settlement  of  nonsecured  creditors.  With  the  view  we  take  of  the 
law  of  the  case,  it  is  unnecessary  for  us  to  set  out  in  detail  and 
discuss  the  adequacy  of  the  provisions  made  in  the  plan  for  the 
payment  of  the  nonsecured  creditors. 

According  to  the  proof  offered,  by  petitioners  in  this  case,  the 
total  value  of  all  the  assets  of  the  old  company  now  being  reor- 
ganized and  to  be  transferred  to  the  new  company  will  aggregate 
about  $333,000,000.  Having  offered  proof  of  such  value  for 
capitalization  purposes  under  §  62,  supra,  we  do  not  think  the 
new  company  can  be  heard  to  deny  such  value  when  it  comes  to 
paying  all  the  honest  nonsecured  creditors  of  every  kind  and 
character,  including  all  claims  for  overcharges  duly  established, 
of  the  old  company.  This  Commission  does  not  look  with  favor 
upon  any  plan  of  reorganization  which  seeks  to  defeat  the  pay- 
ment of  the  honest  obligations  of  the  old  company  on  fair  and 
equitable  terms. 

As  above  stated,  the  proof  in  this  case  shows  that  there  is  a 
large  equitable  value  in  the  stock  of  the  old  company  which  is 
proposed  to  be  reserved  as  a  stock  interest  in  the  new  company 
for  the  old  shareholders,  which  will  still  leave  the  property  of  the 
new  company  subject  to  the  claims  of  nonassenting  creditors  of 
the  old  company  as  announced  by  the  Supreme  Court  of  the 
United  States  in  the  case  of  Northern  P.  R.  Co.  v.  Boyd,  228  U. 
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S.  482,  57  L.  ed.  931,  33  Sup.  Ot  Eep.  664.  In  that  case  the 
court  holds  (1.  c.  502) :  "Corporations,  insolvent  or  financially 
embarrassed,  often  find  it  neceesary  to  scale  their  debts  and  read- 
just  stock  issues  with  an  agreement  to  conduct  the  same  business 
with  the  same  property  under  a  reorganization.  This  may  be 
done  in  pursuance  of  a  private  contract  between  bondholders  and 
stockholders.  And  though  the  corporate  property  is  thereby 
transferred  to  a  new  company  having  the  same  shareholders,  the 
transaction  would  be  binding  between  the  parties.  But,  of  course, 
such  a  transfer  by  stockholders  from  themselves  to  themselves 
cannot  defeat  the  claim  of  a  nonassenting  creditor.  As  against 
him  the  sale  is  void  in  equity  regardless  of  the  motive  with  which 
it  was  made.  For  if  such  contract  reorganization  was  consimi- 
mated  in  good  faith  and  in  ignorance  of  the  existence  of  the  cred- 
itor, yet  when  he  appeared  and  established  his  debt  the  subordin- 
ate interest  of  the  old  stockholders  would  still  be  subject  to  his 
claim  in  the  hands  of  the  reorganized  company.  Cf.  San  Fran- 
cisco &  N.  P.  R  Co.  V.  Bee,  48  Cal.  398 ;  Grenell  v.  Detroit  Gas 
Co.  112  Mich.  70,  70  N.  W.  413.  There  is  no  difference  in  prin- 
ciple if  the  contract  of  reorganization,  instead  of  being  effec- 
tuated by  private  sale,  is  consummated  by  a  master's  deed  under 
a  consent  decree." 

Again  in  the  same  case  the  court  further  discusses  the  rights 
of  nonsecured  creditors  in  relation  to  those  of  stockholders  of  the 
old  company,  L  c.  504 :  "And  while  the  agreement  contains  no 
provision  as  to  the  payment  of  unsecured  creditors,  yet  the  rail- 
way company  purchased  unsecured  claims  aggr^ating  $14,000,- 
000.  Whether  they  were  acquired  because  of  their  value  to  avoid 
litigation,  or  in  recognition  of  the  fact  that  such  claims  were  su- 
perior to  the  rights  of  stockholders,  does  not  appear  nor  is  it  ma- 
terial. For  if  purposely  or  unintentionally  a  single  creditor  was 
not  paid  or  provided  for  in  the  reorganization,  he  could  assert 
his  superior  rights  against  the  subordinate  interests  of  the  old 
stockholders  in  the  property  transferred  to  the  new  company. 
They  were  in  the  position  of  insolvent  debtors  who  could  not  re- 
serve an  interest  as  against  creditors.  Their  original  contribu- 
tion to  the  capital  stock  was  subject  to  the  payment  of  debts. 
The  properly  was  a  trust  fund  charged  primarily  with  the  pay- 
ment of  corporate  liabilities.     Any  device  whether  by  private 

P.U.R.1916F. 


Digitized  by 


Google 


KE  ST.  LOUIS  A  8.  F.  B.  CO.  87 

contract  or  judicial  sale  under  coMent  decree  whereby  stockhold- 
ers were  preferred  before  the  creditor  was  invalid.  Being  bound 
for  the  debts^  the  purchase  of  their  property  by  their  new  company 
for  their  benefit  put  the  stockholders  in  the  position  of  a  mortga- 
gor buying  at  his  own  sale.'' 

The  court,  further  discussing  the  rights  of  nonassenting  non- 
secured  creditors  to  accept  provisions  if  offered  under  the  plan 
(L  c.  608),  said: 

^'The  fact  tb^t  at  the  sale,  where  there  was  no  competition,  the 
property  was  bid  in  at  $61,000,000,  does  not  disprove  the  truth  of 
that  recital,  and  the  shareholders  canuot  now  be  heard  to  claim 
that  this  material  statement  was  untrue  and  that  as  a  fact  there 
was  no  equity  out  of  which  unsecured  creditors  could  have  been 
paid,  although  there  was  a  value  which  authorized  the  issuance  of 
$144,000,000  fully  paid  stock.  If  the  value  of  the  road  justified 
the  issuance  of  stock  in  exchange  for  old  shares,  the  creditors  were 
entitled  to  the  benefit  of  that  value,  whether  it  was  present  or 
prospective,  for  dividends  or  only  for  purposes  of  control.  In 
either  event,  it  was  a  right  of  properly  out  of  which  the  creditors 
were  entitled  to  be  paid  before  the  stockholders  could  retain  it  for 
any  purpose  whatever. 

^TThis  conclusion  does  not,  as  claimed,  require  the  impossible 
and  make  it  necessary  to  pay  an  unsecured  creditor  in  cash  as  a 
condition  of  stodiiolders  retaining  an  interest  in  the  reorganized 
company.  His  interest  can  be  preserved  by  the  issuance,  on 
equitable  terms,  of  income  bonds  or  preferred  stock.  If  he  de- 
clines a  fair  offer  he  is  left  to  protect  himself  as  any  other  creditor 
of  a  judgment  debtor,  and,  having  refused  to  come  into  a  just  re- 
organization, could  not  thereafter  be  heard  in  a  court  of  equity  to 
attack  it  If,  however,  no  such  tender  was  made  and  kept  good  he 
retains  the  right  to  subject  the  interest  of  the  old  stockholders  in 
the  property  to  the  payment  of  his  debt  If  their  interest  is 
valueless,  he  gets  nothing.  If  it  be  valuable,  he  merely  subjects 
that  which  the  law  had  originally  and  continuously  made  liable 
for  the  payment  of  corporate  liabilities." 

Bearing  in  mind  that  the  court  held  in  the  Boyd  Oase,  supra, 
that  the  plan  and  agreement  entered  into  between  the  bondhold- 
ers, stockholders,  and  creditors  for  a  reorganization  of  a  railroad 
corporation  is  a  private  agreement  between  such  parties,  the 

P.U.U.19ieF. 


Digitized  by 


Google 


88  MISSOURI  PUBLIC  SERVICE  COMMISSION. 

terms  of  which  may  he  refused  by  any  nonassenting  creditor,  and 
that  the  establishment  of  the  amount  of  any  disputed  creditor's 
claim  is  a  judicial  question  for  determination  by  a  court  of  com- 
petent jurisdiction,  and  tiiat  any  value  in  the  assets  of  the  old 
company  which  is  being  transferred  to  the  new  company  for  the 
old  stockholders  is  subject  to  the  payment  of  all  nonsecured  cred- 
itors, as  declared  in  the  Boyd  Case,  supra,  we  think  the  rights  of 
all  nonsecured  creditors  in  this  reorganization  are  fully  protected 
under  the  law  as  above  stated,  and  which  rights  are  not  for  deter- 
mination by  this  Commission  in  a  reorganization  proceeding. 

What  we  have  said  with  reference  to  the  nonsecured  creditors 
represented  by  Mr.  Houck  and  others  applies  with  equal  force 
to  the  claim  of  the  Citizens  Bank  of  Union,  which  is  the  legal 
holder  and  owner  of  $5,000  of  the  St.  Louis  &  San  Francisco 
Eailroad  Company's  two-year  6  per  cent  collaterally  secured  gold 
notes  of  the  issue  of  $2,600,000,  and  represented  by  Joseph  T. 
Davis,  Esq.,  in  ^tns  proceeding. 

VI.  Objection  of  Stockholders. 

Construing  the  first  sentence  of  §  62  of  the  Public  Service 
Commission  law,  providing  that  reorganizations  of  railroad  com- 
panies "shall  be  subject  to  the  supervision  and  control  of  the  Com- 
mission," as  making  it  our  duty  to  see  that  the  plan  of  reorgan- 
ization submitted  is  not  in  conflict  with  the  Constitution,  laws  or 
public  policy  of  this  state^  and  thus  limiting  the  scope  of  our  au- 
thority, two  serious  objections  to  the  plan  are  interposed  by  the 
protesting  stockholders,  to  wit:  That  the  provision  giving  to 
holders  of  5  per  cent  income  bonds  the  option  to  exchange 
such  bonds  for  an  equal  par  value  of  6  per  cent  preferred  stock, 
and  the  provision  for  the  management  and  control  of  the  new  cor- 
poration for  a  period  of  five  years  by  what  is  termed  a  "voting 
trust,"  are  inconsistent  with  the  Constitution  and  laws  of  this 
state,  and  therefore  that  the  plan  to  that  extent  should  be  disap- 
proved. In  the  discussion  of  the  objections  to  the  plan  much  is 
said  in  the  briefs  as  to  its  injustice  and  inequity  to  the  common 
stockholders  in  the  two  particulars  stated.  But  regarding  our 
jurisdiction,  limited  as  above  defined,  we  consider  such  matters  as 
vTithin  the  domain  of  the  private  rights  of  the  parties  interested, 
and  shall  confine  our  inquiry  to  the  objections  made  in  so  far  only 
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as  the  rights  of  the  public  are  concerned  under  the  Ccmstitution, 
statutes,  and  public  policy  of  this  state. 

If  the  plan  of  reor^uodzation  should  be  approved  by  this  Com* 
mission,  it  does  not  clearly  appear  how  it  shall  be  made  binding 
upon  and  appear  in  the  organization  of  the  new  company.  As 
previously  stat^,  our  reorganization  statute,  §  62,  supra,  was 
taken  from  the  laws  of  New  York,  and  §§9  and  10  of  the  Stock 
Corporation  Law  of  that  state,  heretofore  set  out,  provide  in  de- 
tail for  the  reorganization  of  corporations  and  for  a  plan  and 
agreement,  fixing  the  rights  of  the  parties  interested,  as  is  sought 
to  be  done  by  the  plan  and  agreement  now  before  us.  It  is  pro- 
vided in  said  §  9  that  a  certificate  shall  be  filed  by  the  parties  to 
the  reorganization  with  the  proper  state  officers,  setting  forth, 
among  other  things,  "the  maximum  amount  of  its  capital  stock 
and  the  number  of  shares  into  which  it  is  to  be  divided,  specify- 
ing the  classes  thereof,  whether  common  or  preferred,  and  the 
amount  of  and  rights  pertaining  to  each  class." 

And  that  "they  may  insert  in  such  certificate  any  provisions 
relating  to  the  new  corporation,  or  its  management,  contained  in 
any  plan  or  agreement  which  may  have  been  entered  into  as  pro- 
vided in  section  ten  of  this  chapter.'^ 

Section  10  prescribes  the  scope  of  the  plan  and  agreement  for 
the  reorganization  and  the  terms  and  conditions  thereof,  and  con- 
tains this  language:  "Such  plan  or  agreement  must  not  be  in- 
consistent with  laws  of  the  state,  and  shall  be  binding  upon 
the  corporation  until  changed,  as  therein  provided,  or  as  other- 
wise provided  by  law." 

[9]  The  plan  and  agreement  thus  becomes  a  part  of  the  charter 
of  the  new  company  and  binding  upon  it  accordingly.  We  have 
no  reorganization  law  in  this  state  corresponding  to  said  §§9  and 
10  of  the  New  York  law.  Section  62,  supra,  of  our  law,  rec<^- 
nizes  that  the  reorganization  plan  and  agreement  may  become  ef- 
fective :  and  we  think  such  plan  should  be  regarded  as  a  part  of 
the  articles  of  association  or  charter  of  the  proposed  new  com- 
pany, in  order  to  make  it  binding  upon  the  company  and  all  of 
the  parties  who  are  or  may  become  interested  therein. 

(1)  Convertibility  of  Income  Bonds. — [10]  By  the  terms  of 
the  plan,  income  mortgage  gold  bonds  not  to  exceed  the  total  sum 
of  $75,000,000,  at  any  one  time  outstanding,  are  to  be  issued  by 
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the  new  company,  secured  by  mortgage  cm  the  properties  covered 
by  (and  subject  to)  the  prior  lien  mortgage  and  the  adjustment 
mortgage.  The  dates,  amounts,  and  purposes  of  the  several  is- 
sues  of  said  bonds  are  set  foiHi  as  follows: 

To  be  issued  in  partial  exchange  for  existing  securities  embraced 
in  the  plan  and  for  adjustment  of  outstanding  indebtedness; 
bonds  not  used  or  required  to  be  reserved  for  that  purpose  to 
be  available  for  corporate  purposes  of  the  new  company  ....  $38,691,200 

Reserved  for  issue  at  par  after  July  1,  1921,  at  the  cumulative 
rate  of  $2,000,000  annually  for  improvements,  betterments,  and 
additions  and  equipment  20,000,000 

Reserved  for  issue  at  par  after  July  1,  1931,  at  the  cumulative 
rate  of  $3,000,000  annually  for  improvements,  betterments,  and 
additions  and  for  equipment  16,338,800 

$75,000,000 

It  is  also  provided  in  the  plan  that  these  bonds  ^^ay  be  made 
convertible  at  the  option  of  the  holders  into  preferred  stock  (or, 
if  converted  during  the  life  of  the  voting  trust,  into  trust  certifi- 
cates therefor).'^ 

It  thus  appears  that  a  portion  of  these  bonds  are  to  be  issued 
presently  upon  the  organization  of  the  new  company  and  the  re- 
mainder at  later  dates,  and  that  all  may  be  made  convertible  into 
preferred  stock  at  the  option  of  the  holder,  and  without  the  con- 
sent of  the  stockholder.  And  it  is  shown  by  the  testimony  that 
this  option  if  exercised  by  the  holders  of  income  bonds  would  re- 
sult in  an  increased  annual  charge  against  earnings  of  $385,000, 
by  reason  of  the  dividend  on  the  preferred  stock  being  1  per  cent 
higher  than  the  interest  on  the  bonds.  The  effect  of  this  added 
charge  is  to  postpone  the  right  of  common  stockholders  to  partici- 
pate in  dividends  to  the  extent  of  said  increase.  The  plan  also 
provides  for  future  issues  of  common  and  preferred  stock. 

Section  10  of  article  12  of  the  Constitution  of  this  state  is  as 
follows :  "No  corporation  shall  issue  preferred  stock  without  the 
consent  of  all  the  stockholders." 

Section  3065,  Mo.  Eev.  Stat.  1909,  governing  the  issue  of  pre- 
ferred stock  by  railroad  corporaticms,  provides  that  "any  railroad 
company  organized  under  the  laws  of  this  state  may  issue  a  pre- 
ferred stock  for  such  amount  and  upon  such  terms  and  conditions 
as  the  board  of  directors  may  prescribe.  But  before  any  issue 
of  such  preferred  stock  shall  be  made,  the  question  of  issuing  the 
same,  together  with  the  terms,  conditions  and  privileges  upon 
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whidi  the  same  is  proposed  to  be  issued,  shall  be  submitted  to  a. 
vote  of  the  stockholders  of  said  company,  at  a  regular  annual  elec- 
tion for  the  directors  thereof,  or  at  a  special  meeting  of  the  stock- 
holders of  said  company  called  to  consider  the  same,  if  at  such 
election  all  the  stockholders  shall  consent.  .  •  .  Said  preferred 
stock  shall  be  offered  to  all  the  common  stockholders  pro  rata  in 
proportion  to  the  amount  of  common  stock  held  by  them.  If  any 
common  stockholder  shall  fail  to  take  such  preferred  stock  after 
thirty  days,  notice  by  publication  in  two  daily  newspapers  in  St. 
Louis,  and  written  notice  to  clerks  of  counties  holding  stock,  then 
any  other  person  may  buy  said  stock.^' 

The  plan  of  reorganization  contemplates  the  incorporation  of 
a  new  company  imder  the  general  corporation  laws  of  this  state, 
and  it  is  well  recognized  law  that  where  a  corporation  is  thus  or- 
ganized the  provisions  of  the  Constitution  and  statutes  applicable 
thereto  enter  into  and  become  a  part  of  the  charter  of  the  cor- 
poration. In  1  Thompson  on  Corporations,  2d  ed.  §  172,  discuss- 
ing this  subject,  it  is  said:  ^^And  thp  organization  of  a  corpora- 
tion under  the  general  laws  is  an  aoc^tance  of  the  provisions  of 
such  laws  as  a  part  of  the  charter  of  the  corporation.  In 
other  words,  the  articles  of  association  or  incorporation,  taken 
in  connection  with  the  general  laws  under  which  ^e  corpora- 
tion has  been  organized,  from  what  is  sometimes  termed  the 
'constituticHi'  of  the  corporation.  These  answer  the  same  pur- 
poses as  the  special  charter.  Articles  of  association,  on  the  one 
hand,  may  be  said  to  constitute  the  contract  of  association  between 
the  stockholders,  at  the  same  time  defining  the  character  and  ex- 
tent of  the  business  in  which  the  corporation  shall  engage,  while, 
on  the  other  hand,  the  general  laws  constitute  the  grant  from  the 
state  to  those  organizing  the  corporation,  of  the  franchise  or  right 
of  organizing  the  corporation  and  accomplishing  the  purposes 
agreed  upon." 

It  is  also  the  law  that  in  case  of  a  conflict  between  tiie  articles 
of  association  or  by-laws  of  a  corporation  organized  under  the  gen- 
eral law  and  the  provisions  of  the  Constitution  or  statutes  of  a 
state,  the  latter  will  prevail :  "The  rule  is  well  settled  that  when 
a  corporation  is  organized  under  a  general  law,  the  law  itself  lim- 
its the  powers  of  the  corporation  and  the  nature  and  extent  of  the 
corporate  privileges  and  the  powers,  privileges,  and  immunities 
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specified  in  the  legislative  act  authorizing  its  organization  cannot 
be  added  to  or  enlarged  by  the  charter  or  other  instruments.  In 
all  cases  where  there  is  conflict  between  the  diarter  or  articles  of 
incorporation  and  the  general  law,  the  latter  governs,*'  Thomp- 
son, supra,  §  174. 

In  the  case  of  Durkee  v.  People,  155  111.  864,  46  Am.  St.  Rep. 
840,  40  N.  E.  626,  it  appears  that  a  by-law  was  adopted  by  the 
incorporators  and  directors  of  a  railroad  corporation  purporting 
to  confer  voting  power  upon  the  holders  of  bonds  as  in  the  case  of 
holders  of  stock,  and  such  privilege  was  indorsed  upon  the  bonds 
and  also  upon  the  certificates  of  stock.  It  was  provided  by  the 
Constitution  and  statutes  of  that  state  that  directors  and  man- 
agers of  the  corporation  should  be  elected  by  the  votes  of  the 
stockholders  upon  the  cumulative  system  and  in  no  other  manner. 
Upon  the  question  as  to  the  voting  power  of  the  bonds,  the  court 
held  as  stated  in  the  syllabi : 

"A  by-law  of  a  railroad  company  empowering  bondholders  to 
vote  at  stockholders'  meetings,  and  a  provision  of  such  bonds  giv- 
ing such  right  to  vote,  are  void  under  the  constitutional  and  stat- 
utory provisions  requiring  the  directors  to  be  stockholders,  and 
elected  at  the  annual  meeting  of  the  stockholders  by  a  majority  in 
value  of  the  stock,  upon  a  cumulative  system  of  voting  and  not 
otherwise. 

"It  is  a  part  of  the  public  polic^^  of  this  state  that  the  corporate 
business  and  affairs  of  railroad  companies  shall  be  managed  and 
controlled  by  directors  who  are  not  only  stockholders  themselves, 
but  are  elected  by  the  votes  of  those  who  are  also  stockholders.*' 

There  can  be  no  doubt  that  in  conferring  upon  the  bondholders 
the  right  to  convert  bonds  into  preferred  stock  without  the  con- 
sent of  the  holders  of  common  stock,  the  plan  of  reorganization  is 
inconsistent  with  the  express  language  of  the  Constitution  and 
statute  above  quoted.  However,  it  is  urged  by  counsel  for  peti- 
tioners that  all  stockholders  participating  in  the  reorganization 
are  required  to  agree  thereto  by  depositing  their  stock  as  therein 
provided,  and  also  to  agree  to  the  articles  of  association  by  accept- 
ing stock  in  the  new  company ;  and  that  "prospective  stockholders 
in  a  corporation  about  to  be  organized  may  agree  as  they  will  up- 
on the  distribution  among  themselves  of  the  stock  to  be  issued, 
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abeenoe  of  express  agreement^  declare  in  favor  of  stockholders  of 
exiBting  corporations."  The  case  of  State  ex  rel.  Frank  v. 
Swangwr,  190  Mo.  661,  2  L.RA.(N.S.)  121,, 89  S.  W.  872,  4 
Ann.  Cas.  663,  is  cited  in  support  of  this  contention.  In  the 
Swanger  Case  the  articles  of  association  provided  that  one  half  of 
the  stock  should  be  common  and  the  other  half  preferred, 
and  that  the  voting  power  should  be  exclusively  in  the  com- 
mon stocL  Under  the  section  of  the  Constitution  and  the 
statutes  providing  for  the  control  of  corporations  by  the  stock- 
holders,  it  was  contended  by  the  secretary  of  state  that  it 
was  not  competent  for  the  incorporators  to  provide  in  the  ar- 
ticles of  association  for  an  issue  of  preferred  stock  without 
voting  power.  The  court  held  that  the  provision  as  to  nonvoting 
preferred  stock  was  but  an  arrangement  between  two  classes  of 
stockhdders  that  does  not  concern  the  public,  and  that  "as  no  rule 
of  common  law  or  public  policy  is  contravened  thereby  we  can 
perceive  no  objection  to  the  arrangement,  unless  it  violates  some 
express  provision  of  our  organic  or  statutory  law."  The  court  re- 
viewed the  law  in  connection  with  the  provision  of  the  Constitu- 
tion and  statute  invoked  and  held  that  tiie  articles  of  association 
were  not  in  conflict  therewith  and  therefore  were  not  open  to  the 
objection  lodged  against  th^n. 

Protestants  say  that  the  facts  before  the  court  in  the  Swanger 
Case  were  so  different  from  the  facts  of  this  case  that  the  decision 
of  the  court  therein  cannot  be  considered  a  precedent  in  this  case. 
They  concede  that  the  incorporators  at  the  organization  of  a  cor- 
poration may  l^ally  agree  as  to  the  terms  of  the  issue  of  pre- 
ferred stocL  It  is  questioned  whether  such  stockholders  may 
waive  their  rights  under  said  §  3066  as  to  future  issues  of  pre- 
ferred stock,  and  that  such  waiver  would  attach  to  the  stock  in  the 
hands  of  subsequent  purchasers.  But  they  say  the  proposed  plan 
goes  much  further.  It  authorizes  future  issues  of  income  bonds 
and  of  common  stock  to  which  the  <^ion  feature  applies  equally 
as  to  the  original  issue  of  common  stodc,  and  it  is  contended  that 
die  stockholder  at  the  organization  of  the  new  company  could  not 
waive  rights  as  to  such  future  issues. 

Considering  the  plan  as  to  such  future  issues  of  common  stock, 
it  appears  to  us  that  it  is  not  alone  a  question  of  whether  the  or- 
iginal stockholders  may  waive  his  rights  under  the  statute  refered 
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to,  but  rather  whether  the  new  company  may  be  clothed  with 
power  to  make  future  issues  of  bonds  and  stock  containing  such 
terms  and  conditions.  Considering  the  question  in  this  form, 
let  it  be  assumed  that  the  articles  of  association  of  the  new  com- 
p*any  provided  that  the  board  of  directors  were  authorized  to 
make  future  issues  of  preferred  stock  from  time  to  time,  for 
which  income  bonds  could  be  exchanged  without  the  vote  or  op- 
tion of  purchase  of  the  stockholders  as  required  by  §  3065. 
Could  it  be  successfully  maintained  that  such  a  provision  would 
be  upheld  as  against  the  holders  of  future  issues  of  common  stock  ? 
If  so,  then  the  statute  would  have  little  force  except  in  the  absence 
of  a  contrary  provision  in  the  charter.  We  think  the  statute  can- 
not be  so  restricted  in  its  effect,  and  that  such  a  provision  would 
be  against  the  public  policy  of  this  state,  as  indicated  by  the  sec- 
tion of  the  Constitution  and  statute  upon  that  subject. 

Another  objection  to  the  option  feature  of  the  plan,  to  which 
attention  is  called,  is  the  possibility  of  the  control  and  manage- 
ment of  the  company  being  placed  in  the  hands  of  the  bondhold- 
ers. Under  §  6  of  article  12  of  the  Constitution  of  this  state  and 
§§  2967,  2969,  2973,  3054,  and  3056,  Mo.  Rev.  Stat  1909,  the 
stockholders  of  the  corporation  voting  under  the  cumulative  sys- 
tem are  given  the  sole  power  in  the  selection  of  the  directors  or 
managers  of  the  corporation,  and  the  right  to  control  the  affairs 
of  the  company  is  thus  lodged  in  the  stockholder.  In  some  juris- 
dictions the  voting  power  is  not  thus  confined  to  the  stockholders, 
but  may  also  be  given  to  holders  of  bonds.  A  consideration  of  the 
foregoing  provisions  of  our  Constitution  and  statutes  makes  it 
clear  that  it  is  the  policy  of  this  state  that  the  stockholders  who 
own  the  equity  in  the  corporation,  and  not  the  bondholders  who 
are  interested  only  to  the  extent  of  their  claim,  shall  have  the  con- 
trol and  management  of  the  corporation. 

Und^  the  option  feature  considered,  the  holders  of  income 
bonds  in  th^  event  the  company  was  not  prosperous  would  doubt- 
less continue  to  own  their  bonds  and  be  content  to  receive  the  in- 
terest thereon.  On  the  other  hand,  if  the  business  of  the  company 
should  become  prosperous  and  the  income  be  sufficiently  in- 
creased, the  holder  of  such  bonds  could  of  his  own  volition  trans- 
fer himself  from  the  position  of  creditor  to  that  of  stockholder 
with  power  to  participate  in  the  control  of  the  company.     And 
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oonsidermg  the  amount  of  such  income  bonds  authorized  by  the 
plan,  it  is  not  improbable  that  the  exercise  of  such  option  should 
result  in  wresting  from  the  former  stockholders  the  future  con- 
trol of  the  company.  In  the  case  of  Wall  v.  Utah  Copper  Co.  70 
N.  J.  Eq.  17,  62  Atl.  533,  it  is  shown  by  the  facts  that  the  defend- 
ant ocHupany  entered  into  a  contract  with  the  Guggenheim  Ex- 
ploration Company,  the  substance  of  which  is  stated  in  the  opin- 
ion as  follows:  ^'The  result  oif  this  agreement,  so  far,  if  carried 
out,  would  be  to  give  the  exploration  company  the  right,  by  vir- 
tue of  its  ownership  of  $3,00.0,000  of  convertible  bonds,  to  ac- 
quire $1,500,000  of  new  stock  of  the  company,  which  would 
thereby  be  increased  to  $6,000,000,  and  by  the  delivery  to  it  of 
156,000  shares  of  present  existing  stock  to  make  it  the  owner  of 
$3,600,000,  which  will  be  a  majority  of  the  whole  issue  of  $6,- 
000,000." 

A  dissenting  stockholder  was  complainant  in  that  case,  and 
asked  tor  an  injuncti(Hi  against  the  enforcement  of  such  contract 
It  appears  in  the  course  of  the  opinion  that  the  law  of  that  state 
does  not  materially  differ  from  the  law  in  this  state  upon  the  sub- 
ject discussed.  Discussing  the  option  sought  to  be  given  to  the 
bondholder  by  the  terms  of  the  contract,  and  distinguishing  the 
case  from  other  cases  considered,  the  court  said :  "In  the  present 
case  there  is  no  purchase  of  property,  no  appraisement  of  value  by 
disinterested  parties ;  but  a  simple,  clear  contract  to  give  a  third 
party  the  absolute  right,  by  way  of  option,  to  purchase  stock  of  a 
corporation,  at  a  price  now  fixed,  if  at  a  future  day  that  party 
should  feel  it  his  interest  to  make  the  purchase.  I  think  that  not 
only  is  that  in  direct  violation  of  the  complainant's  individual 
right  as  a  stockholder,  even  if  it  were  an  issue  of  stock  in  proeserUi 
for.  a  fixed  price,  but  that  the  optional  character  of  the  contract 
is  vicious  in  itself,  and  not  warranted  by  that  clause  in  the  stat- 
ute which  authorizes  the  creation  and  issue  of  new  stock."    . 

Thus  far,  we  have  considered  the  case  only  as  to  stockholders 
agreeing  to  the  option  conferred  upon  the  holders  of  income  bonds 
and  waiving  Iheir  statutory  rights  aja  to  the  issue  of  preferred 
stock.  But  the  case  presented  to  us  is  quite  different  from  that 
in  which  all  the  stockholders  were  assenting  to  such  option.  The 
holders  of  common  stock  in  a  substantial  amount  are  before  this 
Commission  asserting  rights  under  the  law  which  they  unques- 

P.U.R.1916F. 


Digitized  by 


Google 


06  MISSOURI  PUBLIC  8ERVIGB  CX)MMISSIOK. 

tionablj  possess  as  stockholders  in  the  present  company,  bnt  of 
which  thej  will  be  deprived  tinder  the  proposed  plan  if  adopted. 
The  purpose  of  the  reorganization  of  a  corporation  is  that  the 
old  company  may  be  refinanced  and  placed  upon  its  feet,  or  a  new 
company  organized,  in  order  to  preserve  the  ri^ts  of  those  inter- 
ested in  the  old  company.  If  a  new  company  is  to  be  organized 
the  rights  of  the  stockholders  in  the  old  company  should  not  be 
lightly  considered.  In  view  of  these  facts  and  of  the  constitu- 
tional and  statutory  provisions,  upon  which  the  protesting  stock- 
holders base  their  contention,  the  question  is  presented  whether 
this  Commission  is  warranted  in  approving  a  plan  by  which  the 
stockholder  would  be  given  the  alternative  of  losing  his  invest- 
ment by  refusing  to  enter  the  new  company,  or  of  surrendering 
the  stock  he  now  holds,  together  with  the  legal  rights  and  priv- 
ileges attaching  thereto,  and  accepting  stock  in  lieu  thereof  in 
which  such  rights  are  waived  by  his  agreement  and  assent  We 
think  not.  It  may  be  that  he  will  lose  his  investment,  if  the  plan 
should  fail,  but  that  is  a  legal  question  to  be  dealt  with  by  the 
courts. 

Whether  we  look  only  to  the  stockholders  as  voluntarily  agree- 
ing to  the  plan  and  taking  stock  in  the  new  company,  or  to  the 
holders  of  stock  now  before  us  objecting  to  being  coerced  into 
such  plan,  our  conclusion  is  that  the  option  given  to  the  holders  of 
income  bonds  to  convert  them  into  preferred  stock  without  the 
consent  of  the  holders  of  conunon  stock  is  inconsistent  with  the 
law  and  public  policy  of  this  state. 

(2)  Voting  Trust. — [11]  The  provision  of  the  plan  termed 
the  "voting  trust,"  under  which  it  is  proposed  that  the  stock  of 
the  new  company  shall  be  held  and  voted  by  trustees  named  there- 
in for  a  period  of  five  years,  is  as  follows: 

"The  preferred  and  common  stock  of  the  new  company  (except 
such  number  of  shares  as  may  be  disposed  of  to  qualify  directors) 
shall  be  vested  in  the  following  voting  trustees :  Frederic  W.  Al- 
len, George  W.  Davison,  Seward  Prosser,  Charles  H.  Sabin, 
James  Speyer,  Frederick  Strauss,  and  Festus  J.  Wade. 

'Tin  the  event  of  the  death  or  failure  or  refusal  to  serve  of  any 
person  designated  as  a  voting  trustee  prior  to  the  creation  of  the 
voting  trust,  the  vacancy  shall  be  filled  by  the  reorganization  man- 
agers.   The  stock  shall  be  held  by  the  voting  trustees,  and  their 
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successors,  jointly  (under  a  trust  agreement  prescribing  their 
powers  and  duties  and  the  method  of  filling  vacancies),  for  five 
years,  although  the  voting  trustees  may,  in  their  discretion,  de- 
liver the  stock  at  an  earlier  date.  Until  delivery  of  stock  is  made 
by  the  voting  trustees,  they  shall  issue  certificates  of  beneficial  in 
terest  entitling  the  restored  holders  to  recd.ve,  at  the  time  there- 
in provided,^  stock  certificates  for  the  number  of  shares  therein 
stated,  on  payment  of  any  taxes  in  connection  with  the  surrender 
of  voting  trust  certificates  and  the  transfer  and  delivery  of  stock 
certificates,  and  in  the  meanwhile  to  receive  payments  equal  to 
the  dividends  collected  by  the  voting  trustees  upon  the  number  of 
shares  therein  stated,  whioh  sbares,  however,  with  the  unre- 
stricted voting  power  thereon,  shall  be  vested  in  the  voting  trustees 
until  the  stock  shall  be  delivered,  as  provided  in  the  larust  agree- 
ment and  in  the  voting  trust  certificates  issued  thereunder.^ 

The  reasons  for  making  this  scheme  a  part  of  the  plan  were 
stated  by  Mr.  Frederick  Strauss,  of  the  firm  of  J.  &  W.  Seligman 
&  Company,  a  witness  for  petitioners,  as  follows : 

Q.  What  special  reasons  were  there  for  a  desire  on  tie  part  of 
the  present  bondholders  to  place  the  stock  in  a  voting  trust  ? 

A.  The  refunding  bondholders  and  general  lien  bondholders, 
both,  naturally  felt  that  they  should  have  a  voice  in  the  manage- 
ment of  the  property  when  they  were  asked  to  make  sacrifices  for 
the  benefit  of  the  stock  and  for  the  benefit  of  the  property  general- 
ly. The  refunding  4s  had  the  biggest  part  of  the  total  bond  issue 
of  $85,000,000.  They  took  instead  only  three  quarters  of  the 
principal  in  a  new  4  per  cent  bond,  the  rest  being  taken  as  a  con- 
tingent charge,  and  the  issue  of  which  they  were  asked  to  have  a 
part  is  now  raised  to  $250,000,000.  They  felt,  as  they  were 
enlarging  the  amount  of  the  mortgage  and  providing  for  the  fu- 
ture capital  of  this  road,  that  they  were  making  a  sacrifice  of  a 
fixed  interest-bearing  obligation,  in  part  at  least,  for  a  contingent 
one,  and  that  they  should  have  a  voice  in  the  property.  The  same 
thing  applies  with  even  greater  force  to  the  general  liens,  because 
they  were  still  taking  a  greater  part  of  their  principal  in  contin- 
gencies, contingent  charges,  so  we  thought  the  fairest  way  to  do 
would  be  to  take  two  representatives  from  each  of  the  three  im- 
portant classes  of  securities,  the  two  bonds  and  the  stock,  and  ap- 
portion that  stock  representation  partly  east  and  partly  west,  as 
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the  stock  is  held  partly  in  the  east  and  partly  in  the  west,  and  then 
appoint  a  seventh  man  in  the  manner  I  have  just  described. 

It  was  thought  that  Mr.  Allen  (seventh  member)  would  repre- 
sent in  an  admirable  manner  the  eastern  part  of  his  own  firm  and 
eastern  investors  on  the  one  hand,  and  in  a  measure  also  the  west 

It  appears  from  the  f oar^going  that  four  of  the  seven  trustees 
named  are  selected  to  represent  bondholders^  two  to  represent  the 
stockholders,  and  die  other,  as  testified  to  by  Mr.  Strauss^  ^^woold 
be  regarded  as  a  sort  of  neutraL"  It  follows  that  as  the  hond- 
holders  name  a  majority  of  the  voting  trustees,  the  control  of  the 
new  company  is  to  be  placed  in  their  hands  for  a  period  of  five 
years,  unless,  in  the  discretion  of  the  trustees,  they  shsSi  termi- 
nate the  trust  at  an  earlier  date.  Mr.  Strauss  divided  the  voting 
trustees  into  four  classes, — two  xepresenting  each  of  the  two  kinds 
of  bonds,  two  the  stockholders,  and  one  neutraL 

■  There  can  be  little  doubt,  however,  that  in  the  management  of 
the  company  the  natural  aligmnent  would  be  according  to  inter- 
est,— the  representatives  of  the  bondholders  or  creditors,  on  one 
side,  and  of  the  stockholders,  the  owners  of  the  property,  on  the 
other. 

A  voting  trust  is  not  a  new  device  for  the  control  of  a  reorgan- 
ized corporation.  Such  schemes  have  been  adopted  in  many 
cases,  and  the  validity  of  such  a  plan  of  management  under  varied 
forms  and  provisions  has  frequently  been  passed  upon  by  the 
courts.  The  subject  is  also  much  discussed  and  die  decisions  re- 
viewed in  the  text-books,  but  the  authorities  are  not  harmonious 
and  no  general  rule  can  be  deduced  therefrom.  See  1  Thomp. 
Corp.  2d.  §§  889,  903 ;  3  Clark  &  M.  Priv.  Corp.  §  657,  and  cases 
cited. 

Many  nice  distinctiox^  are  made  in  some  of  the  .cases  ^  to  the 
conditions  under  which  a  voting  trust  will  be  upheld  and  those  un- 
der which  it  win  be  declared  invalid  as  against  public  policy.  Be- 
ing a  nonjudicial  body,  we  shall  not  attempt  to  apply  those  dis- 
tinctions to  the  trust  now  under  review.  One  of  the  leading  oases 
against  the  validity  of  a  voting  trust  is  the  Shepaug  Voting  Trust 
Cases,  60  Conn.  553,  24  Atl.  32.  The  following  quotation  from 
that  case  is  taken  from  3  Clark  &  Marshall,  supra,  §  657:  "It 
is  the  policy  of  our  law  that  an  untrammeled. power  to  vote  shall 
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be  iacident  to  the  ownership  of  the  stock,  and  a  oontraot  by  which 
the  real  owner's  power  is  hampered  by  a  provision  therein  that  he 
shall  YOte  just  as  somebody  else  dictates,  is  objectionable.  I  think 
it  against  the  policy  of  our  law  for  a  stockholder  to  contract  that 
his  stock  shall  be  voted  just  as  someone  who  has  no  ben^cial  in- 
terest or  title  in  or  to  the  stock  directs;  saving  to  himself  simply 
the  title,  the  right  to  dividends^  and  perhaps  the  right  to  cast  the 
vote  directed,  willing  or  unwilling,  whether  it  be  for  his  interest,, 
for  the  interest  of  other  stockholders,  or  for  tiie  interest  of  the  cor- 
poration, or  otherwise.  This  I  conceive  to  be  against  the  policy 
of  the  law,  whether  the  power  so  to  vote  be  for  five  years  or  for 
aU  time.  It  is  the  policy  of  our.  law  that  ownership  of  stock  shall 
control  the  property  and  the  maTntgement  of  the  corporation,  and 
this  cannot  be  accomplished  and  this  good  policy  is  defeated  if 
stockholders  are  permitted  to  surrender  all  their  discretion  and 
wiU,  in  the  important  matter  of  voting,  and  suffer  themselves  to 
be  m^:e  passive  instruments  in  the  hands  of  some  agent  who  has 
no  interest  in  the  stock,  equitable  or  legal,  and  no  interest  in  the 
general  prosperity  of  the  corporation.  And  this  is  not  entirely 
for  the  protection  of  the  stockholder  himseK,  but  to  compel  a  com- 
pliance with  the  duty  which  each  stockholder  owes  his  fellow 
stockholder,  to  so  use  such  power  and  means  as  the  law  and  his 
ownership  of  stock  give  him,  that  the  general  interest  of  stock- 
holders shall  be  protected  and  the  general  welfare  of  the  corpora- 
tion  sustained,  and  its  business  conducted  by  its  agents,  managers, 
and  officers,  so  far  as  may  be^  upon  prudent  and  honest  business 
principles,  and  with  just  as  little  temptation  to  and  opportunity 
for  fraud,  and  the  seeking  of  individual  gains  at  the  sacrifice  of 
the  general  welfare  as  is  possible*  This  I  take  it  is  the  duty  that 
one  stockholder  in  a  corporation  owes  to  bis  fellow  stockholder ; 
and  he  cannot  be  allo^wed  to  disburden  himself  of  it  in  this  way. 
He  may  shirk  it  perhaps  by  refusing  to  attend  stockholders' 
meetings,  or  by  declining  to  vote  when  called  upon,  but  the  law 
will  not  allow  him  to  strip  himself  of  the  power  to  perform  his 
duty.  To  this  extent,  at  least,  a  stoc^iolder  stands  in  a  fiduciary 
relation  to  his  fellow  stockholders.  For  these  reasons  I  hold  that 
this  trust  agreement  is  void  as  against  the  policy  of  the  law  of 
this  state." 

P.U.R.1916F. 


Digitized  by 


Google 


100  MISSOURI  PUBLIC  SERVICE  COMMISSION. 

Other  cases  are  cited  and  quoted  from  by  the  same  author  set- 
ting forth  the  opposite  view. 

Section  6  of  article  12  of  the  Constitution  of  this  state  is  as 
follows:  "In  all  elections  for  directors  or  managers  of  any  in- 
corporated company,  each  shareholder  shall  have  the  right  to  cast 
as  many  votes  in  the  aggregate  as  shall  equal  the  number  of  shares 
so  h^d  by  him  or  her  in  said  company^  multiplied  by  the  number 
of  directors  or  managers  to  be  elected  at  such  election;  and 
eadi  shareholder  may  cast  the  whole  number  of  votes,  either  in 
person  or  by  proxy,  for  one  candidate,  or  distribute  such  votes 
among  two  or  m<H*e  candidates,  and  such  directors  or  managers 
shall  not  be  elected  in  any  oth^  manner.'^ 

Section  2973,  Mo.  Eev.  Stat  1909,  is  almost  identical  in  its 
provisions  with  said  §  6  of  the  Constitution.  No  case  decided  by 
an  appellate  court  of  this  state  has  been  called  to  our  attention  in 
which  said  section  of  the  Constitution  and  statute  were  construed 
authoritatively  as  to  the  validity  of  a  voting  trust  In  the  case 
of  Barrie  v.  United  E!  Co.  138  Mo.  App.  567, 119  S.  W.  1020,  it 
is  shown  by  the  facts  stated  that  the  management  and  control  of 
the  defendant  company  was  c(mf erred  by  the  stockholders  upon  a 
'Noting  trust,  in  many  respects  similar  to  that  now  before  us,  and 
the  court  strongly  disapproved  of  such  a  scheme  of  corporate  con- 
trol. As  stated  in  the  opinion,  the  validity  of  the  trust  was  not  in 
judgment,  and  the  views  of  the  court  were  expressed  thereon  only, 
lest  by  silence  an  inference  of  approval  should  be  drawn.  The 
court  said  (L  c  665)  :  "It  is  possibly  true  that  new  stockholders 
came  in  after  1904,  but  that  cannot  affect  the  matter,  for  under 
the  tripartite  agreem^at  and  the  voting  trust,  no  matter  how  many 
new  stockholders  came  into  the  corporation,  the  control  and  man- 
agement of  its  affairs  was  to  be  kept,  or  is  provided  to  be  kept,  for 
a  period  of  five  years,  in  the  voting  trust,  the  majority  of  whom 
were  the  same  gentlemen  who  had  charge  of  the  property  from 
the  inception  of  the  consolidation  of  the  street  railway  lines.  We 
do  not  mean  to  be  understood  here  as  recognizing  this  voting  trust 
as  a  lawful  arrangement  tmder  the  laws  of  this  state.  "Not  are  we 
here  deciding  that  it  is  invalid.  Such  an  arrangement  is  recog* 
nized  under  the  laws  of  the  state  of  New  York,  these  voting  trusts 
being  limited  to  a  term  of  five  years,  but  New  York  has  not  the 
same  provisions  that  the  state  of  Missouri  has  in  her  laws.    Our 
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laws,  as  well  as  our  Constitution,  provide  that  the  business  and 
affairs  of  corporations  shall  be  managed  by  a  board  of  directors, 
all  of  whom  shall  be  elected  annually,  for  a  term  of  one  year,  with 
tiie  provision,  however,  that  a  corporation  may  provide  by  its  by- 
laws or  articles  of  association  for  a  division  of  its  board  into  three 
classes,  and  the  subsequent  annual  election  of  one  third  of  the 
number  thereafter  for  a  period  of  three  years.  That  is  to  say, 
the  longest  term  under  our  corporate  law  the  same  persons  elected 
can  remain  in  office  as  directors  under  one  election,  is  for  a  period 
of  three  years,  even  then  one  third  of  their  number  must  be  elected 
every  year.  In  effect  this  is  a  l^slative  and  possibly  a  constitu- 
tional construction,  or  inhibition  against  the  holding  over,  under 
one  election  of  a  director  for  a  longer  period  than  three  years. 
The  object  of  this  is  manifest  Its  purpose  is  to  guard  against 
holding  in  a  few  hands  in  perpetuity  the  business  and  manage- 
ment of  a  corporation,  and  to  give  all  stockholders  an  opportunity, 
at  least  every  year,  to  be  heard  by  their  voices  and  votes  in  the 
election  of  those  who  are  to  manage  its  affairs.  So  far  do  our 
Constitution  and  our  laws  carry  this,  that  we  have  in  this  state 
the  right  of  cumulative  voting,  by  which  the  stockholder  can  multi- 
ply his  vote  by  the  number  of  directors  to  be  elected  annually. 
The  stockholders  in  these  two  corporations  have  seen  fit,  however, 
to  continue  the  affairs  of  their  companies, — at  least  of  the  United 
Railways,  under  the  same  management  for  a  period  of  five  years ; 
that  management  is  composed,  in  its  controlling  numbers  and 
membership,  of  the  very  same  gentlemen  who  have  had  the  finan- 
cial control  of  these  two  corporations  ever  since  1899  at  least  We 
express  our  views  on  this  voting  trust  here  in  passing,  as  we  are 
bound  to  refer  to  it,  lest  by  silence  we  shall  be  held  to  have  sanc- 
tioned it" 

Though  what  is  said  in  the  Barrie  Case  is  merely  obiter,  and  so 
stated,  it  is  evident  that  the  court  gave  the  matter  careful  consid- 
eration, and  as  it  is  the  only  pronouncement  of  an  appellate  court 
of  this  state  upon  that  question,  it  is  persuasive  authority  with 
this  Commission  when  applied  to  the  facts  of  this  casa  It  seems 
dear  to  us  that  the  intention  and  purpose  of  said  §  6  of  the  Con- 
stitution and  the  corresponding  section  of  the  statutes  was  to  place 
the  election  of  the  directors  of  corporations,  and  therefore  the 
management  and  control  thereof,  in  the  hands  of  the  sharehold- 
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era.  The  right  given  to  the  shar^c^der  to  vote  by  proxy  is  mwe- 
ly  a  convenience,  and  implies  that  when  the  vote  is  thus  cast  it 
is  in  accord  with  the  interests  and  views  of  the  shareholder  equal- 
ly as  if  cast  by  him  in  person.  As  shown  by  the  testimony  and 
the  plan  under  consideration,  four  of  the  seven  voting  trustees 
represent  the  bondholdera  of  liie  corporation,  and  but  two  the 
stockholdera,  and  these  trustees  as  individuals  select  the  board  of 
directors.  The  trustees  are  not  required  to  consult  the  sharehold- 
era,  but  are  authorized  to  act  independently  of  them,  and  may  act 
in  opposition  to  the  wishes  and  direction  of  the  shareholdera,  if 
so  disposed. 

In  the  recent  case  of  Venner  v.  Chicago  City  R.  Co.  258  111. 
523,  101  N.  E.  949,  the  court  recognizes  the  rule  that  a  voting 
trust  agreement  is  invalid  which  provides  that  (1.  c  541)  "the 
stock  of  the  corporation  is  to  be  voted  or  its  affairs  managed  by 
the  determination  of  peraons  other  than  its  stockholders,  or  by  a 
minority  of  its  own  stockholdera,"  and  citing  many  authorities 
in  support  thereof.  Under  these  facts  and  conditions  we  think 
it  cannot  fairly  be  said  that  the  board  of  directora  thus  selected 
were  elected  by  the  shareholdera  of  the  cOTporation  within  the 
meaning  of  our  Constitution  and  statutes.  It  is  said  that  "the 
Constitution,  statutes,  and  decisions  of  the  various  jurisdictions 
are  the  principal  sources  of  information"  (10  Enc.  Ev.  450)  as 
to  the  public  policy  of  a  state,  and  after  considering  the  provi- 
sions of  our  Constitution  and  statute  and  the  decision  of  the 
court  of  appeals  cited,  it  is  our  conclusion  that  the  voting  trust 
provided  for  in  the  plan  of  reorganization  is  against  the  public 
policy  of  this  state. 

(3)  Allotment  of  Comnnm  Stock. — ^A  third  objection  by  the 
stockholdera  is  that  if  they  accept  the  plan  they  are  to  receive  in 
the  new  company  only  85  per  cent  of  the  stock  they  now  hold  in 
the  present  company.  This  question  involves  matters  of  private 
agreement  between  the  interested  parties,  which,  as  heretofore 
held,  this  Commission  is  without  autiiorily  to  decide. 

(4)  Reoiganization  Expenses. — [12]  Vigorous  objections 
were  made  by  some  of  the  protesting  stockholdera  as  to  certain 
proposed  reorganization  expenses.  The  petition  contains  the  fol- 
lowing blanket  items  of  proposed  reorganization  expenses :  "Im- 
provements and  betterments,  additions,  acquisitions  including 
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equipment,  court  costs,  and  other  legal  expenses,  including  com- 
pensation and  disbursements  of  trustees  of  existing  mortgages; 
reorganization  managers'  compensation;  syndicate  commissions; 
engraving  of  new  securities;  accountant  and  other  expert  fees 
and  expenses;  charges  for  listing  securities  on  various  stock  ex- 
changes; compensation  and  disbursements  of  committees  and 
others  representing  existing  securities,  including  depositaries; 
organization,  franchise,  and  other  taxes,  including  stamps  and 
other  organization  and  miscellaneous  expenses;  contingencies, 
etc;  balance  to  new  company  as  additional  working  capital, 
$6,833,631/' 

In  Re  St.  Louis  &  S.  F.  R.  Co.  29  Inters.  Com  Rep.  139, 1.  c. 
153,  the  Interstate  Commerce  Commission  severely  criticized  the 
former  financial  policy  and  management  of  said  railroad  com- 
pany for  the  payment  of  "extravagant  rates  of  discount,  includ- 
ing the  payment  of  premiums  on  retired  issues  and  commissions 
to  banks  and  bankers  on  such  issues." 

Section  57  of  the  Public  Service  Commissi<m  law  of  this  state 
makes  it  incumbent  on  this  Commission  to  find  as  a  fact  and 
state  in  its  order  authorizing  the  issuance  of  stock,  bonds,  notes, 
and  other  evidences  of  indebtedness,  ^Hhe  purposes  to  which  the 
issue,  or  proceeds  thereof,  are  to  he  applied,  and  thai,  in  the 
opinion  of  the  Commission,  the  money,  property  or  labor  to  be 
procured  or  paid  for  by  the  issue  of  such  stock,  bonds,  notes  or 
other  evidence  of  indebtedness  is  or  has  been  reasonably  required 
for  the  purposes  specified  in  the  order/*  [Laws  1918,  p.  594.] 
Such  has  been  the  construction  placed  upon  a  similar  statute  in 
New  York.  People  ex  rel.  Delaware  &  H.  Co.  v.  Stevens,  197 
N".  Y.  1.  c.  9,  90  K  E.  60 ;  People  ex  reL  Binghamton  Light, 
Heat  &  P.  Co.  v.  Stevens,  208  N.  Y.  7,  96  N.  E,  114;  People 
ex  rel.  Third  Ave.  R.  Co.  v.  Public  Service  Commission,  203 
K  Y.  L  c  310,  96  N.  E.  1011 ;  and  People  ex  rel.  Westchester 
Street  R  Co.  v.  Public  Service  Commission,  210  N.  Y.  456, 
104  N.  E.  952. 

Witness  Frederick  Strauss,  representing  J.  &  W.  Seligman  & 
Company,  one  of  the  reorganizers,  testifying  in  this  case,  could 
not  enumerate  the  amounts  for  the  specific  items  for  which  the 
said  expenditure  of  $6,833,631  was  to  be  made,  or  for  the  several 
various   reorganization   expenses   enumerated   in   the   petition. 
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Witness  James  Speyer,  representing  Speyer  &  Company,  one 
of  the  reorganizers,  when  testifying  in  this  case  corroborated 
the  testimony  of  Mr.  Strauss  in  regard  to  such  indefinite  pro- 
posed expenditures. 

The  testimony  is  undisputed  that  at  this  time  it  cannot  be 
known  as  to  the  several  amounts  provided  for  reorganization  ex- 
penses. While  this  Commission  feels  that  reasonable  and  just 
expenses  for  counsel  and  reorganization  managers  and  other 
various  necessary  expenses  in  connection  with  a  reorganization 
of  this  magnitude  should  be  paid,  yet  it  will  not  approve  of 
extravagant  or  wasteful  expenditures  in  connection  with  such 
reorganization.  While  the  Commission  will  authorize  the 
blanket  expenditure  as  provided  in  the  petition  not  to  exceed  the 
sum  of  $6,833,631,  yet  it  will  attach  to  the  order  authorizing 
such  expenditure,  and  will  require  that  a  properly  itemized 
statement  for  each  proposed  expenditure  shall  be  submitted  to 
the  Commission  by  the  new  company,  with  a  certificate  of  one 
of  its  officers,  duly  verified,  that  such  expenditure  is  reasonable 
and  just,  and  the  Commission  will  then  determine  the  specific 
amount  to  be  allowed  therefor,  and  authorize  the  issuance  of 
such  securities  for  that  specific  item  by  supplemental  order.  In 
this  way  the  stockholders  and  the  public  will  be  fully  protected 
by  preventing  either  needless  or  extravagant  expenditures  in  the 
reorganization  of  this  great  property.  The  evidence  at  this  time 
is  not  sufficient  for  the  Commission  to  pass  upon  each  specific 
item  of  proposed  expenditure,  and  the  matter  will  be  handled 
in  the  final  order  to  be  issued  by  this  Commission,  authorizing 
the  new  corporation  to  make  the  expenditures  of  said  $6,833,631, 
as  herein  provided. 

VII.  Stock  and  Bond  Bonuses  Disallowed. 

[18]  Certain  questions  are  involved  in  the  plaai  as  presented, 
relating  to  the  payment  of  bonuses  on  the  exchange  of  certain 
bonds  of  the  old  company  and  the  first  and  second  preferred 
stock  of  the  old  company  for  bonds  and  common  stock  of  the 
new  company. 

As  heretofore  stated,  §  57  of  the  Public  Service  Commission 
law  of  this  state  makes  it  incumbent  on  the  Commission  to  state 
in  its  order  authorizing  the  issuance  of  stocks  or  bonds  'Hhe 
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purposes  to  which  the  issus,  or  proceeds  thereof,  are  to  be  ap- 
plied/' 

(1)  Bond  Bonuses. — The  plan  provides  for  the  exchange  of 
Hie  $69,384,000  of  the  5  per  cent  general  lien  bonds,  which  are 
now  outstanding  in  the  hands  of  the  public  for  securities  to  be 
issued  by  the  new  company,  namely,  $17,346,000  of  the  4  per 
cent  prior  lien  bonds,  $19,658,568  of  the  6  per  cent  cumulative 
adjustment  bonds,  and  $38,161,200  of  the  5  per  cent  income 
bonds,  making  the  total  new  securities  of  $75,165,768  to  be 
given  in  exchange  for  the  said  $69,384,000  of  the  4  per  cent 
general  lien  bonds  of  the  old  company.  This  makes  a  bonus  of 
$5,781,768,  or  an  increase  of  that  amount  of  new  securities  over 
the  old  securities  for  which  the  exchange  is  proposed  to  be  made. 
The  Commission  does  not  find  the  fair  value  of  the  property 
as  set  out  elsewhere  in  this  report  to  warrant  the  issuance  of  any 
additional  amount  of  bonds  id  be  given  in  exchange  as  a  bonus 
as  provided  by  the  plan  as  herein  stated.  The  Conmiission  will 
only  authorize  the  issuance  of  $17,346,000  of  the  4  per  cent 
prior  lien  bonds,  $17,346,000  of  the  6  per  cent  cumulative  ad- 
justment bonds,  and  $84,692,000  of  the  5  per  cent  income  bonds, 
making  the  total  of  $69,384,000  of  new  securities  which  may  be 
given  in  exchange,  at  par,  for  the  $69,384,000  of  general  lien 
bonds  of  the  old  company. 

(2)  Stock  Bonuses. — The  testimony  shows  that  the  St  Louis 
&  San  Francisco  Eailroad  Company  has  $5,000^000  of  first  pr^ 
ferred  stock,  $16,000,000  of  second  preferred  stock,  and  $29,- 
000,000  of  common  stock,  all  of  which  has  been  authorized  and 
(except  $14,237.70)  has  been  issued  and  is  now  outstanding  in 
the  hands  of  the  public*  The  plan  provides  that  the  common' 
stock  of  the  old  company  of  $29,000,000  shall  be  exchanged  for 
common  stock  of  the  new  company  on  the  basis  of  $85  of  new 
stock  for  $100  of  the  old  stock;  that  said  $5,000,000  of  first  pre- 
ferred stock  of  the  old  company  shall  be  exchanged  for  common 
stock  of  the  new  company  on  the  basis  of  $125  of  new  stock  for 
$100  of  said  first  preferred  stock,  which  would  make  a  bonus  of 
$1,250,000  to  the  holders  of  the  first  preferred  stock  in  the  old 
company;  that  said  $16,000,000  of  second  preferred  stock  of 
the  old  company  shall  be  exchapged  for  common  stock  of  the 
new  company  on  the  basis  of  $105  of  new  stock  for  $100  of  said 
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second  preferred  stock,  which  would  make  a  bonus  of  $800,000 
to  the  second  preferred  stockholders  in  the  old  company,  and  a 
total  bonus  to  the  first  and  second  preferred  stockholders  in  the 
old  company  of  $2,050,000.  The  Commission  does  not  find  that 
the  fair  value  of  the  property  as  set  out  elsewhere  in  this  report 
warrants  the  issuance  of  any  amount  of  stock  to  be  given  in 
exchange  as  provided  in  the  plan  as  bonuses  to  the  first  and 
second  preferred  stoddiolders  of  the  old  company.  The  Com- 
mission will  authorize  the  issuance  of  $5,000,000  of  common 
stock  of  the  new  company  to  be  given  in  exchange  to  the  holders 
of  the  $5,000,000  of  first  preferred  stock  of  the  old  company, 
and  the  issuance  of  $16,000,000  of  common  stock  of  the  new 
company  to  be  given  in  exchange  to  the  holders  of  the  $16,000,- 
000  of  second  preferred  stock  of  the  old  company,  and  $24,- 
650,000  of  common  stock  in  the  new  company  to  be  given  in 
exchange  for  the  $29,000,000  of  common  stock  of  the  old  com- 
pany, making  the  total  amount  of  common  stock  of  the  new  com- 
pany to  be  issued  in  exchange  for  the  stock  of  the  old  company 
of  $45,650,000- 

VIIL  In  Conchisum. 

It  is  shown  by  the  testimony  that  the  plan  and  agreement 
under  consideration  is  the  result  of  much  labor  on  the  part  of 
those  who  have  been  promoting  it,  and  of  concessions  and  com- 
promises on  the  part  of  the  many  conflicting  interests  dealt  with. 
It  is  also  shown  and  admitted  by  the  protesting  shareholders 
that  the  plan  has  many  commendable  features  which  should  be 
included  in  any  plan  for  the  reorganization  of  this  company. 
It  clears  the  properties  of  the  several  imderlying  and  overlapping 
mortgages  which  prevent  the  securing  of  new  capital  for  neces- 
sary extensions,  additions,  and  betterments,  and  in  lieu  thereof 
provides  for  one  general  prior  lien  mortgage  covering  all  of  the 
properties  and  under  which  bonds  may  be  issued  from  time  to 
time  to  profvide  adequate  capital  for  needed  future  requirements. 

The  plan,  as  hereinbefore  stated,  contemplates  a  reduction  in 
capitalization  of  $29,678,868,  or  8.81  per  cent  of  the  entire  capi- 
tal obligations  of  the  old  company,  making  a  reduction  in  the 
total  annual  fixed  charges  (including  K.  C,  Ft  S.  &  M.  system 
bonds  undisturbed)  of  $5,728,135,  or  a  reduction  of  38.47  per 
cent ;  and  a  reduction  in  the  total  annual  charges,  fixed  and  con- 
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tingent  (including  K.  0.^  Ft  S.  &  M.  ^stom  bonds  undisturbed) 
of  $1,362,205,  or  9.15  per  cent.  The  disallowance  of  the  total 
sum  of  $7,8.81^768  for  stock  and  bond  bonuses,  as  hereinbefore 
stated,  still  further  reduces  the  total  capitalization  of  the  new 
company  under  that  of  the  old  company  the  sum  of  $37,510,636. 
This  will  also  make  a  substantial  change  in  the  percentages  as 
above  set  forth. 

Although  it  requires  the  shareholders  to  put  into  the  new 
company  $25,000,000  in  cash,  it  also  provides  that  for  all  of 
said  sum  the  shareholder  will  receive  an  equivalent  amount  in 
prior  Uen  mortgage  bonds.  And  if  the  shareholder  should  be 
unable  to  raise  the  necessary  amount  of  cash  to  pay  his  assess- 
ment and  take  his  allotment  of  bonds,  a  loan  G^ndicate  is  pro- 
vided which  will  loan  him  the  money  on  the  security  of  his  stock 
and  bonds.  On  account  of  the  many  commendable  provisions, 
it  is  with  reluctance  that  we  have  felt  constrained  to  hold  that 
the  plan  is  in  conflict  with  our  Oonslitution  and  statutory  law, 
as  construed  by  our  court  in  the  two  particulars  heretofore  con- 
sidered; namely,  the  convertibility  of  income  bonds  into  pre- 
ferred stock,  and  the  voting  trust  agreement  The  provision  for 
the  convertibility  of  income  bonds  was  not  included  in  the  plan 
as  first  drafted  and  partially  agreed  to.  As  to  the  voting  trust 
provision,  it  is  sufficient  to  add  to  what  has  already  been  said, 
that  this  railroad  system  and  its  affairs  have  been  managed  and 
controlled  for  over  two  years  throng  a  receivership  in  the  Fed- 
eral court  The  testimony  shows  that  under  the  receivership, 
notwithstanding  the  adverse  business  conditions  through  which 
railroads  throughout  the  country  have  passed  during  that  period, 
the  company  has  been  effectually  and  economically  managed  with 
a  view  of  consernng  the  rights  of  all  parties  interested,  stock- 
holders as  well  as  creditors.  If  the  receivership  should  be  wound 
ap,  and  the  control  and  management  of  this  road  shoiild  pass  to 
the  new  company  under  the  plan  proposed,  its  control  and  man- 
agement tor  the  next  five  years  would  pass  to  the  bondholders 
and  creditors,  and  the  shareholders,  notwithstanding  the  fact 
that  they  are  required  to  contribute  all  the  new  cash  necessary 
to  put  the  company  again  upon  its  feet,  would  have  no  authorita- 
tive voice  or  effective  control  of  the  company's  affairs.  As  we 
view  our  Constitution  and  statutes  governing  the  management 
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and  control  of  railroad  companies,  they  are  inconsistent  and 
irreconcilable  with  the  scheme  of  the  plan  in  that  regard.     A 
preliminary  order  should  be  entered  in  conformity  with  the  views 
herein  expressed. 
All  concur. 

PRELIMINARY  ORDER. 

The  petition  of  J.  &  W.  Seligman  &  Company,  and  Speyer  & 
Company,  as  reorganization  managers,  for  the  reorganization  of 
the  St  Louis  &  San  Francisco  Sailroad  Company,  and  for  an 
order  authorizing  the  issue  of  stocks  and  bonds,  and  containing 
the  proposed  plan  and  agreement  of  reorganization  of  said  rail- 
road company,  having  been  filed  with  this  Commission,  request- 
ing a  preliminary  order  of  approval  of  said  plan  and  agreement 
of  reorganization,  as  provided  by  the  provisions  of  §  62  of  the 
Public  Service  Commission  law,  and  the  Commission  having 
heard  proof  and  ai^ument  in  explanation  of  and  in  support  of 
the  issuance  of  such  preliminary  order  of  approval  of  said  pro- 
posed plan  and  agreement  of  reorganization  of  said  St.  Louis  & 
San  Francisco  Eailroad  Company,  and  protesting  nonsecured 
creditors  and  stockholders  in  opposition  thereto,  and  the  Com- 
mission having  on  the  date  hereof  made  and  filed  its  report  con- 
taining its  findings  of  fact  and  conclusions  thereon,  which  said 
report  is  hereby  referred  to  and  made  a  part  hereof,  now,  upoti 
due  consideration  of  the  proposed  plan  and  agreement  of  reor- 
ganization as  presented  and  discussed,  the  views  of  this  Commis- 
sion in  respect  thereto  are  now  expressed  in  this  preliminary 
order  of  approval,  as  foUows: 

Ordered:  1.  That  this  Commission  will  approve  said  pro- 
posed plan  and  agreement  of  reorganization  of  the  St.  Louis  & 
San  Francisco  Railroad  Company  when  it  is  hereafter  duly  pre- 
sented to  this  Commission  by  the  new  company,  which  is  to  be 
hereafter  organized  under  the  laws  of  this  state,  as  provided 
therein,  for  the  purpose  of  purchasing  and  operating  the  prop- 
erties now  belonging  to  said  St.  Louis  &  San  Francisco  Eailroad 
Company,  provided  said  plan  and  agreement  is  modified  to  con- 
form to  the  requirements  and  provisions  set  forth  in  the  report 
of  this  Commission  containing  its  findings  of  fact  and  conclu- 
sions thereon  and  referred  to  and  made  a  part  hereof. 
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Ordered :  2.  That  the  Commission  reserves  its  full  right  and 
authority  to  approve  the  prior  lien  mortgage,  cumulative  adjust- 
ment mortgage,  and  income  mortgage  to  be  hereafter  issued  by 
said  new  company,  as  provided  in  said  plan,  as  to  form  and 
substance  thereof,  when  hereafter  submitted  to  the  Commission, 
before  their  final  execution  and  delivery. 

Ordered:  3.  That  applicants,  interveners,  and  any  other  par- 
ties interested  therein,  be,  and  they  are  hereby,  given  leave  to 
file  with  this  Commission  a  motion  for  a  rehearing  within  ten 
days  after  receipt  of  a  certified  copy  of  this  order  and  the  report 
filed  herein. 

Ordered:  4.  That  the  Commission  reserves  jurisdiction  of  the 
subject-matter  and  of  the  parties,  for  the  purpose  of  entering 
such  additional  or  supplemental  order  or  orders  herein  as  the 
facts  may  from  time  to  time  warrant,  and  that  this  case  be  con- 
tinued for  such  further  action. 

Ordered :  5.  That  the  secretary  of  the  Commission  forthwith 
serve  on  each  of  said  applicants  and  interveners  a  certified  copy 
of  this  order  and  the  report  filed  herein. 

Supplemental  Order  No.  1. 

Now,  at  this  time,  come  the  applicants  herein,  J.  &  W.  Selig- 
man  &  Company,  and  Speyer  &  Company,  and  pray  the  Com- 
mission to  extend  the  time  for  filing  motion  for  rehearing,  as 
fixed  in  the  preliminary  order  entered  herein  on  the  22d  day  of 
December,  1916,  until  and  including  the  15th  day  of  January, 
1916.    Now,  upon  due  consideration,  it  is 

Ordered:  1.  That  the  applicants,  interveners,  and  any  other 
parties  interested  herein,  be,  and  they  are  hereby,  given  leave  to 
file  with  the  Commission  a  motion  for  rehearing  on  or  before  the 
16th  day  of  January,  1916. 

Ordered :  2.  That  this  order  shall  take  effect  on  this  date. 

December  31,  1915. 

SUPPLEMENTAL  REPORT  OP  THE  COMMISSION. 

Atkinson,  Chairman,  and  Kennish,  Commissioner: 

I.  Statement 
On  January  21,  1916,  petitioners  J.  &  W.  Seligman  &  Com- 
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pany  and  Speyer  &  Company,  as  reorganization  managers,  filed 
their  joint  motion  for  a  rehearing  and  for  modification  herein. 

The  Commission  at  the  request  of  certain  objectors  granted 
leave  to  them  to  file  suggestions  on  or  before  February  21,  1916, 
in  opposition  to  said  motion  for  rehearing  and  for  modification. 

On  February  18,  1916,  Chas.  H.  Sabin,  Frederick  Bull, 
Stacy  C.  Eichmond,  Eugene  V.  E.  Thayer,  H.  S.  Priest,  Samuel 
W.  Fordyce,  Albert  T.  Perkins,  and  Festus  J.  Wade,  as  stock- 
holders, filed  certain  suggestions  for  a  modification  of  the  origi- 
nal report  and  order  entered  herein ;  and  also  submitted  a  voting 
trust  in  blank  form  for  consideration,  and  which  if  approved 
by  the  Commission  and  adopted  by  said  reorganizers  would 
meet  with  the  approval  of  said  stockholders. 

On  January  10,  1916,  a  pr6te8t  by  the  Corporation  Com- 
mission of  the  state  of  Oklahoma  was  filed  with  this  Commis- 
sion. 

On  January  24,  1916,  the  Eailroad  Commission  of  the  state 
of  Arkansas  notified  this  Commission  that  if  a  rehearing  was 
granted  it  desired  to  be  represented  at  such  r^earing. 

On  February  10,  1916,  the  Cape  Girardeau  Pressed  Brick 
Company,  an  alleged  unsecured  creditor  against  said  St  Louis 
&  San  Francisco  Eailroad  Company  to  the  amount  of  $8,000, 
by  its  attorneys,  Oliver  &  Oliver,  entered  its  appearance  as  an 
interested  party  in  said  reorganization. 

Under  date  of  February  17,  1916,  formal  notice  of  with- 
drawal by  J.  &  W.  Seligman  &  Company  and  Speyer  &  Company 
of  their  application  for  a  rehearing  and  for  modification  of  the 
order  of  the  Commission  was  filed  with  this  Commission.  It 
was  stated  in  the  letter  accompanying  said  formal  notice  of  with- 
drawal that  it  was  tiie  intention  of  said  reorganizers  to  bring 
out  a  modified  plan  of  reorganization  which  it  was  hoped  would 
be  considered  by  the  Commission  to  conform  to  its  former  report 
and  order.  Up  to  this  date  no  proposed  modified  plan  has  been 
received  by  the  Conmiission  from  said  reorganizers  or  any  fur- 
ther explanation  in  relation  thereto. 

We  shall  proceed  to  treat  the  proposed  modifications  sub- 
mitted by  Mr.  Wade  and  other  stockholders  in  the  nature  of  a 
motion  to  modify  the  original  report  and  order  entered  hereiii, 
and  will  consider  all  briefs  and  suggesticMis  of  counsel  repre- 
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senting  the  various  objectors  as  applying  to  such  proposed  plan 
of  reorganization  so  submitted  by  said  stockholders. 

II.  Accrued  Interest  Allowed. 

It  has  been  called  to  the  attention  of  the  Commission  that,  by 
inadvertence  in  its  original  iepoir%  it  erred  in  disapproving  the 
plan  in  so  far  ^  it  providee  for  the  payment  to  holders  of  present 
general  lien  6  per  cent  gold  bonds  of  $33.33  in  adjustment  mort- 
gage bonds  of  the  new  company  for  each  $1,000  general  lien 
bond  in  adjustment  of  unpaid  interest  on  said  general  lien  bonds 
at  5  per  cent  from  Koyember  1,  1914,  to  July  1,  1915.  Such 
payment  is  in  no  sense  a  bonus,  but  is  a  payment  in  securities 
at  par  of  accrued  interest  of  a  secured  debt  of  the  present  St. 
Louis  &  San  Erancisco  Railroad  Company.  The  Commission  is 
advised  through  the  reorganii^ation  managers  that  the  receivers 
of  the  railroad  company  will  have  in  cash  to  be  turned  over  to 
(he  new  company  as  of  March  1,  1916>  more  than  $2,500,000 
which  will  be  added  to  the  assets  of  the  new  company  and  as  a 
proper  capitalization  of  the  new  company.  This  amount. will 
more  than  pay  the  accrued  interest  as  above  stated.  The  former 
report  and  ordw  should  be  so  niodified  as  to  allow  t^  above 
accrued  interest  as  herein  stated* 

m.  Interest  of  Income  Mortgage  Bonds.    • 

It  IS  suggested  by  said  stockholders  that  the  plan  be  further 
modified  by  allowing  the  general  lien  bondholders  to  receive  50 
per  cent  of  their  holdings  in  6  per  cent  income  mortgage  bonds 
instead  of  55  per  cent  in  5  per  cent  income  mortgage  bonds.  In 
other  words,  it  is  suggested  that  in  view  of  the  formal  order  of 
the  Commission  disallowing  the  extra  5  per  cent  in  income  mort- 
gage bonds  as  a  bonus  that  the  rate  of  interest  of  said  bonds 
should  be  increased  from  5  per  cent  to  6  per  cent.  By  increasing 
the  rate  of  interest  from  5  per  cent  to  6  per  cent,  it  will  make 
quite  a  material  increase  in  the  contingent  charges  against  the 
new  company.  As  shown  in  our  original  report,  we  do  not  think 
from  the  estimated  income  of  the  new  company  ttat  even  the 
•  contingent  charges  should  be  increased  above  what  we  deter- 

i  mined  therein.    To  allow  an  increase  in  the  rate  of  interest  from 

5  per  cent  to  6  per  cent  on  the  ground  of  the  disallowance  of  a  5 
per  cent  bonus  does  not  meet  with  the  approval  of  the  Conunis- 


P.U.R.191rtF. 


Digitized  by 


Google 


112  MISSOURI  PUBLIC  SERVICE  COMMISSION. 

sion,  and  for  that  reason  the  plan  should  not  be  modified  by  in- 
creasing the  rate  of  interest  of  the  income  mortgage  bonds  from 
6  per  cent  to  6  per  cent 

IV.  Voting  Trwt. 

[14]  The  serious  objection  to  the  voting  trust  feature  of  the 
original  plan  of  reorganization  was  that  it  placed  the  selection 
of  the  voting  trustees^  and  consequently  the  election  of  the  board 
of  directors  and  the  management  and  control  of  the  company,  in 
the  hands  of  the  bondholders^  instead  of  the  stockholders,  as 
provided  by  the  Constitution  and  laws  of  this  state.  The  modi- 
fied plan  now  considered  proposes  the  enbstitution  of  two  new 
names  of  voting  trustees  in  lieu  of  two  named  in  tibe  original 
plan^  but  makes  no  change  whatever  as  to  the  method  of  the 
selection  of  the  trustees.  It  is  apparent  that  a  change  of  trustees 
does  not  relieve  the  voting  trust  of  the  objectionable  featar^  to 
which  attention  was  called  in  the  former  opinion.  The  Commis* 
sion  did  not  object  to  the  personnel  of  the  trustees  first  named, 
but  rath^  to  their  selection  by  the  bondholders,  and  as  to  that 
feature  no  change  has  been  made  in  the  plan  as  modified. 

A  brief  examination  of  soma  of  the  more  important  provisions 
relating  to  the  powers  of  the  voting  trustees  as  set  forth  in  said 
proposed,  voting  trust  agreement  as  submitted  by  said  stock- 
holders may  be  of  interest,  and  we  here  quote  same  as  follows: 

"Second.  On  the day  of 19. .,  or  when- 
ever, earlier,  the  voting  trustees  shall  decide  to  make  such  de- 
livery, the  voting  trustees  in  exchange  for,  and  upon  surrender 
of,  any  stock  trust  certificates  then  outstanding,  will,  in  accord- 
ance with  the  terms  thereof,  and  on  payment,  if  the  voting  trus- 
tee shall  so  require,  of  a  sum  sufficient  to  reimburse  them  for  any 
stamp  tax  or  other  governmental  charge  in  connection  with  such 
delivery,  deliver  at  their  office  or  agency  in  the  borough  of  Man- 
hattan, in  the  city  of  New  York,  certificates  of  stock  of  the 

Railroad  Company,  and  may  require  the 

holders  of  stock  trust  certificates  to  exchange  them  for  certi- 
ficates of  capital  stock.  Whenever,  pursuant  to  the  foregoing 
provisions  of  this  article,   certificates  of  capital  stock  of  the 

Railroad  Company  shall  become  deliverable,  or  at 

any   time    thereafter,    the   voting   trustees    may    deposit    with 
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Trust  Company  of  New  York,  or  other  trust  company 

in  good  standing  having  an  office  in  the  hordugh  of  Manhattan, 
in  the  city  of  New  York,  stock  certificates,  duly  indorsed  in 
blank  or  accompanied  by  proper  instruments  of  assignment  and 
transfer  in  blank,  duly  executed  to  a  par  amount,  of  each  class 
of  stock,  equal  to  the  amount  of  stock  called  for  by  the  outstand- 
ing stock  trust  certificates  for  such  class  of  stock,  with  authority 
to  such  depositary  to  make  delivery  thereof  in  exchange  for  stock 
trust  certificates,  and  thereupon  all  further  obligation  or  duty 
of  the  voting  trustees  under  this  agreement  shall  terminate. 

"Third.  Any  voting  trustee  may,  at  any  time,  resign  by 
delivering  to  the  oth^  voting  trustees  at  the  office  of  the  agent 
of  the  voting  trustees  for  the  transfer  of  stock  trust  certificates, 
in  writing,  his  resignation,  to  take  effect  ten  days  thereafter,  or 
on  its  earlier  acceptance  by  the  voting  trustees.  In  case  of  the 
death,  resignation,  or  the  inability  of  any  voting  trustee  to  act, 
the  vacancy  so  ooQurring  shall  be  filled  by  the  appointment  of  a 
successor  or,  successors,  to  be  made  as  follows:  Any  successor 
in  the  liw  of  succession  to  Frederick  Strauss  sh^ll  be  appointed 
by  the  firm  of,  J.  &  W*  Seligman  &  Company,  as  such  firm  may 
from  time  to  time  be  constituted;  any  successor  in  the  line  of  suc- 
cession to  J^mes  Speyer  shall  be  appointed  by  the  firm  of  Speyer 
&  Company,  as  such  firm  may  from  time  to  time  be  constituted, 
and  any  other  successor  shall  be  appointed  by  two  thirds  of  the 
other  voting  trustees.  .  All  such  appointrpents  shall  be  made  by 
written  instrument.  The  term  Voting  trustees'  as  used  herein, 
and  in  said  stock  trust  certificate,  shall  apply  to  the  parties  of 
the  second  part  and  their  successors  hereunder.  Notwithstand- 
ing any  change  in  the  voting  trustees,  the  voting  trustees  for  the 
time  being  may  adopt  and  issue  stock  trust  certificates  in  the 
names  of  the  original  voting  trustees,  the  parties  hereto  of 
the  second  part 

"Fourth.  The  action  of  a  majority  of  the  voting  trustees 
expressed  from  time  to  time  at  a  meeting  shall,  except  as  others 
wise  herein  stated,  constitute  the  action  of  the  voting  trustees 
and  have  the  same  effect  as  if  assented  to  by  alL  At  any  meet- 
ing of  the  voting  trustees,  any  voting. trustee  may  vote  in  person 
or  by  proxy  to  any  other  voting  trustee.  The  voting  trustees 
may  adopt  their  own  rules  of  procedure.    Any  voting  trustee 
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may  >act  as  a  director  or  officer  of  the  railroad  company  or  of 
any  subsidiary  or  controlled  company;  and  he,  or  any  firm  of 
which  he  may  be  a  member,  or  any  corporation  of  which  he  may 
be  a  stockholder,  director,  or  officer,  may  contract  with  the  rail- 
road company  or  any  subsidiary  or  controlled  company,  or  be 
or  become  pecuniarily  interested  in  any  matter  Or  transaction 
to  which  the  railroad  company  or  any  subsidiary  or  controlled 
company  may  be  a  party,  or  in  which  it  may  in  any  way  be 
concerned,  as  fully  as  though  he  were  not  a  voting  trustee. 

"Fifth.  In  voting  the  stock  held  by  them  (which  they  may 
do  either  in  person  or  by  proxy  signed  by  any  four  of  them  and 
running  to  any  one  or  more  of  them  or  to  any  other  person  or 
persons)  the. . .  .voting  trustees  will  exercise  their  best  judgment 
from  time  to  time  to  select  suitable  directors,  to  the  end  that  the 

affairs  of  the Railroad  Company  shall  be  properly 

managed,  and,  in  voting  and  in  acting  on  other  matters  whi(* 
may  come  before  them  at  any  stockholders'  meeting,  will  exercise 
like  judgment;  but  they  assume  no  i^ponsibility  in  respect  to 
such  management  or  in  respect  of  any  action  taken  by  them  or 
in  pursuance  of.  their  consent  thereto  "^as  such  stockholders^  or 
pursuant  to  their  votes  so  cast,  and  no  voting  trustee  incurs  any 
responsibility  by  reason  of  any  error  of  law  or  of  any  matter  or 
thing  done  or  omitted  under  this  agreement  except  for  his  own 
individual  malfeasance. 

"Sixth.  The  voting  trustees  possess,  and  shall  be  entitled  in 
their  discretion  to  exercise,  all  rights  and  powers  of  absolute 
owners  of  said  stock,  including  the  right  to  vote  for  every  pur- 
pose and  to  consent  to  any  corporate  act  of  said Rail- 
road Company.  The  voting  trustees  will  not,  however,  during 
the  pendency  of  this  agreement,  vote  in  respect  of  the  shares  of 
the  capital  stock  of  the  railroad  company  hdd  by  them,  to  au- 
thorize the  creation  of  any  mortgage  in  addition  to  said  prior  lien 
mortgage,  adjustment  mortgage,  and  income  mortgage,  nor  any 
increase  in  the  amount  of  the  preferred  stock  of  the  railroad 
company  at  present  authorized,  viz.,  $200,000,000,  except,  in 
each  instance,  with  the  consent,  given  at  a  meeting  called  by  the 
voting  trustees  for  the  purpose,  of  holders  of  a  majority  in 
amount  of  the  trust  certificates  for  preferred  stock  outstandinsr, 

and  of  a  majority  in  amount  of  such  part  of  the  trust  certificates 
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for  common  stock  as  sliall  be  represented  at  such  meeting^  the 
holders  of  each  dass  of  trust  certificates  voting  separately  and 
either  in  person  or  by  proxy." 

It  will  be  observed  that  under  the  fourth  paragraph  "any 
voting  trustee  may  act  as  a  director  or  oflScer  of  the  railroad  com- 
pany or  of  any  subsidiary  or  controlled  company;  and  he,  or  any 
firm  of  which  he  may  be  a  member,  or  any  corporation  of  which 
he  may  be  a  stockholder,  director,  or  officer,  may  contract  with 
the  railroad  company  or  any  subsidiary  or  controlled  company, 
or  be  or  become  pecuniarily  interested  in  any  matter  or  transac- 
tion to  which  the  railroad  company  or  any  subsidiary  or  con- 
trolled company  may  be  a  party,  or  in  which  it  may  in  any  way 
be  concerned,  as  fuUy  as  though  he  were  not  a  voting  trustee.^' 
Thus  a  voting  trustee  selected  to  manage  the  property  of  the 
stockholders  is  authorized  to  deal  with  himself  in  such  fiduciary 
relation,  which  is  clearly  repugnant  to  the  law  a^  to  the  duties 
of  trustees  acting  in  a  fiduciary  relation. 

Furthermore,  such  provisions  are  in  direct  violation  of  §  3161, 
Mo.  Eev.  Stat.  1909,  which  provides  as  follows:  "No  president, 
director,  officer,  agent  or  employee  of  any  railroad  company,  or 
other  corporation  operating  a  railroad,  shall  hereafter  be  inter- 
ested in  any  manner,  directly  or  indirectly,  in  furnishing  ma- 
terials or  supplies  to  such  company;  nor  shall  any  such  officer, 
agent  or  employee  of  any  railroad  company,  or  other  corporation 
owning,  controlling  or  managing  a  railroad,  be  interested,  di- 
rectly or  indirectly,  in  the  business  of  transportation  as  a  com- 
mon carrier  of  freight  or  passengers  over  the  works  owned, 
leased,  controlled  or  operated  by  the  corporation  or  association 
of  which  he  is  an  officer,  agent  or  employee.  Any  president,  di- 
rector, officer,  agent  or  employee  of  any  such  railroad  company 
who  shall  violate  any  of  the  provisions  of  this  section  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  fined  in  a  sum  of  not  less  than  $200  nor  more  than 
$1,000,  or  by  imprisonment  in  the  county  jail  for  a  term  of  not 
less  than  three  months  nor  more  than  one  year,  or  by  both  such 
fine  and  imprisonment,  and  each  day  any  such  violation  con- 
tinues shall  be  a  separate  offense.*' 

Under  ike  fifth  paragraph  it  is  provided  that  the  voting  trus- 
tees "assume  no  responsibility^  in  respect  to  such  management 
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or  in  respect  to  any  action  taken  by  them  or  in  pursuance  to  their 
consent  thereto  as  such  stockholders,  or  pursuant  to  their  votes  so 
cast,  and  no  voting  trustee  incurs  any  responsibility  by  reason 
of  any  error  of  law  or  of  any  matter  or  thing  done  or  omitted 
under  this  agreement  except  for  his  own  individual  malfeasance." 
Thus  it  appears  that  the  voting  trustees  are  not  to  assume  any 
responsibility  although  acting  for  and  instead  of  all  stockholders 
of  the  new  company. 

Under  the  sixth  paragraph  it  is  provided  that  preferred  stock 
may  be  issued  by  the  voting  trustees  when  authorized  by  the 
"holders  of  a  majority  in  amoimt  of  the  trust  certificates  for 
preferred  stock  outstanding,  and  of  a  majority  in  amount  of  such 
part  of  the  trust  certificates  for  common  stock  as  shall  be  repre- 
sented at  such  meeting.'^  This  provision  of  the  voting  trust  is 
in  direct  violation  of  §  10  of  article  12  of  the  Constitution  of 
this  state,  which  provides  that  no  corporation  shall  issue  pre- 
ferred stock  without  the  consent  of  all  of  the  stockholders.  Sec- 
tion 3065,  Mo.  Bev.  Stat.  1909,  foUows  the  provisicm  of  the  Con- 
stitution. 

We  have  very  carefully  reconsidered  our  action  in  disapprov- 
ing the  voting  trust  provision  submitted  in  the  original  plan  of 
reorganization  in  the  light  of  briefs  of  counsel,  both  in  opposi- 
tion to  such  action  and  in  support  thereof,  with  the  result  that 
we  still  adhere  to  our  former  views. 

V.  In  Conclusion. 

In  all  other  respects  the  motion  of  said  stockholders  for  a 
modification  is  hereby  denied.  The  report  and  order  entered 
herein  on  December  22,  1915,  should  be  and  is  hereby  modified 
in  conformity  with  the  views  expressed  in  this  supplemental  re- 
port. A  supplemental  preliminary  order  should  be  entered  in 
conformity  with  the  views  herein  expressed. 

Shaw  and  Bean,  CC,  concur. 

McQuillin,  C,  concurs  in  separate  report 

SEPARATE  CONCURRING  OPINION. 

McQuillin,  Commissioner:  I  ooncur  in  the  supplemental 
report,  and  think  a  brief  consideration  of  the  principle  involved 
should  be  given  respecting  the  denial  by  the  applicants  and  other 

P.U.R.1916F. 


Digitized  by 


Google 


RE  ST.  LOUIS  A  S.  F.  R.  CO.  117 

parties  herein  of  the  power  of  the  Commission  to  ascertain,  first, 
whether  the  plan  is  consistent  with  the  Constitution  and  laws 
of  the  state;  and,  second,  whether  it  harmonizes  with  the  public 
policy  of  the  state. 

The  precise  point  of  this  contention  is  that  in  seeking  to 
determine  these  matters  the  function  of  interpreting  laws  must 
be  exercised ;  and  as  this  is  essentially  a  judicial  function,  it  may 
not  be  invoked  by  the  Commission,  a  nonjudicial  body.  There- 
fore, as  the  Commission  is  not  a  court,  and  is  not  possessed  of 
any  judicial  attributes  whatever,  it  is  mere  usurpation  of  power 
for  it  to  attempt  to  say  that  the  plan  of  reorganization  is  or  is 
not  in  contravention 'of  the  organic  law  of  the  state,  or  out  of 
harmony  with  its  sound  public  policy  as  evidenced  by  its  laws. 
It  is  conceded  that  the  avowed  function  of  the  Commission  is  to 
seek  to  protect  the  public  interests,  but  in  so  doing  it  is  argued 
that  it  should  limit  its  activities  to  discover  whether  (1)  the 
amount  of  capitalization,  and  (2)  the  fair  value  of  the  properties 
involved,  are  ample  to  insure  adequate  transportation  service. 

Thus  restricted,  if  the  amount  of  capitalization  and  property 
is  found  sufficient  for  the  purpose  designed,  the  further  ques- 
tion whether  the  plan  is  legal  or  illegal,  or  replete  with  or  devoid 
of  equity,  tested  by  the  will  of  the  people  of  the  state,  as  that 
will  appears  expressed  in  the  Constitution  and  laws,  should  be 
put  out  of  view.  Obviously  the  acceptance  of  this  principle  and 
giving  it  free  application  would  destroy  utterly  the  power  of  the 
Commission  to  safeguard  the  public  interest  and  reduce  it  to  a 
mere  registering  machine,  to  register,  without  question,  the  de- 
sire of  any  applicant  committee  of  reorganizers.  Thus  the  Com- 
mission would  be  compelled  to  surrender  the  undoubted  right  of 
the  state  to  enforce  its  supreme  control  and  laws  relating  to  rail- 
ways. Moreover,  such  abrogation  or  abridgment  of  the  pow^s  of 
the  state  might  result  in  the  approval  of  a  plan  in  direct  and  fla- 
grant violation  of  our  Constitution  and  laws,  and  have  the  certain 
eflFect  of  deceiving  and  deluding  the  public  and  investors  into  the 
belief  that  the  plan  conformed  precisely  to  all  legal  requirements, 
and  was  entirely  fair  and  equitable.  An  approval  by  the  Com- 
mission of  the  plan  would  be  a  finding  upon  Which  the  public 
would  have  the  right  to  rely,  and  upon  which  it  incontestably 
would  rely. 
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It  IB  idle  to  ej^pect  that  the  Commisaion^  or  any  public  officer 
vested  with  responsibility,  should  sanction  a  plan  without  reason- 
able assurance  of  its  fairness,  equity,  and  entire  legality.  The 
legality  may  be  ascertained  only  by  knowing  the  essential  man- 
datory l^al  requirements;  these  may  be  known  only  from  an  ex- 
amination of  the  law;  and  the  intention  of  the  law  may  be  bt- 
rived  at  only  from  its  reasonable  interpretation. 

Such  powers  may  be  exercised  by  any  public  officer,  whether 
executive  or  administrative  or  merely  ministeriaL  The  public 
officer  in  all  his  official  actions  must  fdlow,  not  disr^ard,  the 
law. 

The  Commission  has  found  as  a  fact,  because  of  the  express 
prohibition  of  the  law,  that  the  proposed  voting  trust  is  illegal,  in 
that  it  takes  the  absolute  control  of  the  railway  corporation  out 
of  the  hands  of  its  stockholders  for  a  period  of  five  years,  where 
it  is  placed  by  the  Constitution,  and  lodges  such  control  in  the 
hands  of  certain  persons  constituting  a  board  of  trustees,  se- 
lected by  and  representing  the  reorganizers  only. 

SUPPLEMENTAL  PRELIMINART  ORDER  NO.  1* 

The  petition  of  J.  &  W.  Seligman  &  Company,  and  Speyer  & 
Company,  as  reorganization  managers,  for  the  reorganization  of 
the  St  Louis  &  San  Francisco  Eailroad  Company,  and  for  an  or- 
der authorizing  the  issue  of  stocks  and  bonds,  and  containing  the 
proposed  plan  and  agreement  of  reorganization  of  said  railroad 
company,  having  been  filed  with  this  Commission  requesting  a 
preliminary  order  of  approval  of  said  plan  and  agreement  of  said 
reorganizatic«i,  as  provided  by  the  provision  of  §  62  of  the  Pub- 
lic Service  Commission  law ;  and  the  Commission  having  on  De- 
cember 22, 1915,  made  and  filed  its  report  containing  its  findings 
of  i^pt  and  conclusions  thereon; 

It  further  appearing  to  the  Commission  that  certain  stockhold- 
ers thereafter  submitted  to  the  Commission  for  consideration 
certain  proposed  modifications  of  said  original  report  and  or- 
der,— 

Now,  upon  due  consideration  of  die  proposed  plan  and  agree- 
ment of  reorganization  as  presented  and  modified  by  said  original 
report  and  order  of  this  Commission,  and  the  motion  of  said 
stockholders  for  modification  on  said  report  and  order,  the  views 
of  this  Commission  in  respect  thereto  are  now  expressed  in  this 
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supplejnental  report  and  prelimiiiary  order  of  approval,  as  fol- 
lows : 

Ordered:  1.  That  the  Commission  does  hereby  approve  said 
proposed  plan  and  agreement  of  reorganization  of  the  St  Louis 
&  San  Francisco  Eailroad  Company,  provided  said  plan  and 
agreement  are  modified  to  conform  to  the  requirements  and  pro- 
visions as  set  forth  in  the  original  report  of  this  Commission, 
dated  December  22,  1915,  and  as  further  modified  in  this  supple- 
mental report  and  ordar  of  .the  Commission  containing  its  findings 
of  fact  and  conclusions  thereon,  and  both  of  said  reports  are  re- 
ferred to  and  made  a  part  hereof. 

Ordered:  2.  That  the  Commission  reserves  its  full  right  and 
authority  to  approve  the  prior  lien  mortgage,  cumulative  adjust- 
ment mortgage,  and  income  mortgage  to  be  hereafter  issued  by 
said  new  company,  as  provided  in  said  plan,  as  to  form  and  sub- 
stance thereof,  when  hereafter  submitted  to  the  Commission,  be- 
fore their  final  execution  and  delivery. 

Ordered :  3.  That  the  Commission  reserves  jurisdiction  of  .the 
subject-matter  and  of  the  parties,  for  the  purpose  of  entering  such 
additional  or  supplemental  order  or  orders  herein  as  the  facts  may 
from  time  to  time  warrant,  and  that  this  case  be  continued  for 
such  further  action. 

Ordered:  4.  That  the  secretary  of  the  Commission  forthwith 
serve  on  each  of  said  applicants  and  interveners  a  certified  copy  of 
this  order  and  the  supplemental  report  filed  herein. 

Ordered :  6.  That  the  petitioners,  J.  &  W.  Seligman  &  Com- 
pany and  Speyer  &  Company,  as  reorganization  managers,  be  and 
they  are  hereby  required  to  notify  the  Commission,  in  the  manner 
required  by  §  26  of  the  Public  Service  Commission  law,  within 
thirty  days  after  receipt  of  a  certified  copy  of  this  order  and  the 
report  filed  herein,  whether  the  terms  of  this  order  are  accepted. 
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NBVADA  PUBLIC  SSRVIOE  GOBiMISSION. 

EE  STEAMBOAT  CANAL  COMPANY. 

(InyeBtigation  and  Suspension  Docket  No.  1.) 

Rates -^  Juriadidion  of  Comtnissian -^  Dispute  as  to  past  rate. 

1.  The  Nevada  Commission  has  no  jurisdiction  over  dispute  as  to 
rates  which  were  charged  by  an  irrigation  company  in  a  past  season. 

Damages -^  Jurisdiction  of  Oontmission '^  failure  of  irrigation  ootn- 
pany  to  furnish  ujoter, 

2.  The  Nevada  Commission  has  no  jurisdiction  over  a  question  of 
damages,  as  where  an  irrigation  company  has  failed  to  furnish  water 
as  agreed. 

Return  —  Reasonableness  —  Irrigation. 

3.  An  irrigation  company  was  authorized  to  increase  ita  rates  so 
as  to  earn  a  return  of  8  per  cent  on  its  assumed  valuation  of  $90,000. 

(Shauohnesst,  First  Associate  Commissioner,  dissents.) 

(May  24,  1916.) 

Application  by  the  Steamboat  Canal  Company  for  an  increase 
in  rates ;  rates  increased  from  $6  to  $6.50  per  inch.  As  appears 
in  the  former  opinion  of  the  Conmaission  (P.U.I1.1915F,  718) 
the  original  cost  of  the  plant  was  $87,000 ;  the  cost  to  the  present 
owner  who  purchased  the  plant  at  public  auction  was  $20,000,  and 
the  reproduction  cost  is  $120,000.  Commissioner  Simmons,  who 
agrees  with  Chief  Commissioner  Bartine  that  the  rates  should  be 
increased,  disagreed  with  him  as  to  the  method  of  valuation,  while 
Commissioner  Shaughnessy,  although  apparently  agreeing  to  the 
valuation  of  the  plant,  dissents  from  any  increase  as  to  rates  on 
the  ground  that  the  company  is  negligent  in  operating  its  plant, 
and  that  a  large  percentage  of  the  water  is  wasted,  and  that  the 
company  could  easily  improve  its  facilities  and  have  a  larger 
amount  of  water  for  sale  and  receive  a  larger  return  without  in- 
creasing the  rate  to  the  present  consumers. 

Bartine,  Chief  Commissioner:  This  is  the  third  time  that 
the  rates  of  the  Steamboat  Canal  Company  have  been  under  con- 
sideration by  this  Commission. 

The  last  order  made  was  in  case  TJ-97,  dated  September  21, 
1915,  P.TJ.R1915F,  718,  and  reads  as  follows:  "It  is  hereby  or- 
dered that  for  the  year  1915,  and  until  the  further  order  of  this 
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Commission,  the  Steamboat  Oanal  Company  may  charge  for  water 
served  to  its  patrons  the  sum  and  amount  of  $6  per  inch,  as  the 
same  has  been  customarily  measured,  and  no  more." 

On  March  2, 1916,  the  respondent  company  filed  with  this  Com- 
mission a  somewhat  informal  application  for  permission  to  fix  a 
$7  per  inch  rate  for  the  year  1916,  payable  in  advance,  on  the  1st 
day  of  April  of  said  year. 

This  was  manifestly  an  advance  upon  the  rate  already  in  effect, 
and  upon  the  order  of  the  Commission,  it  was  formally  suspended 
pending  an  investigation  of  the  reasonabl^ess  of  the  proposed 
rate. 

Before  the  time  set  for  the  hearing,  a  number  of  complaints 
were  filed  with  the  Commission  by  the  patrons  of  the  company, 
protesting  against  the  advance  of  rates;  and  on  April  5,  1916, 
a  formal  hearing  was  hdld  at  the  offices  of  the  Commission,  in  Car- 
son City,  Nevada. 

There  seems  to  have  been  a  misunderstanding  on  both  sides 
with  respect  to  the  order  of  the  Commission  made  on  September 
21,  1915,  prescribing  a  $6  rate.  Some,  and  perhaps  all,  of  the 
users  of  the  water  clainoed  that,  in  accordance  with*  the  previous 
custom  of  the  company,  they  were  entitled  to, a  reduction  of  50 
cents  for  advance  payment  The  Steamboat  Canal  Company  de- 
clined to  accept  this  view,  and  insisted  that  the  rate  of  $6  per  inch 
rate  prescribed  was  a  flat  rate,  and  with  no  discount  in  contem* 
plation. 

It  is  only  just  for  the  Commission  to  say  that,  in  prescribing 
the  rate  of  $6,  it  had  in  mind  the  custom  of  allowing  a  50-cent 
discount  for  advance  payment.  The  matter  was  not  specifically 
covered  by  the  order,  for  the  reason  that  the  point  was  not  sug- 
gested at  any  time  during  the  hearing  by  either  party.  The  Com- 
mission assumed  that  the  provision  for  a  reduction  was  on  file  in 
its  office  along  with  the  schedule,  and  was  therefore  a  part  of  the 
same.  In  making  the  new  ord^,  there  was  no  idea  on  the  part  of 
the  Commission  to  change  this  custom.  The  rates  were  left  the 
same  as  they  had  been,  except  that,  upon  the  upper  courses  of  the 
canal,  the  lower  rates  were  raised  to  $6,  making  the  rates  uniform 
for  the  entire  length  of  the  canal,  at  $6  per  inch. 

Where  there  was  an  unexpired  contract,  of  course  the  order  was 
not  intended  to  conflict  therewith. 
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[1,  2]  This  difference  of  view,  however,  relates  to  the  rates  for 
the  year  1915,  the  period  covered  by  the  order  referred  to.  It  is 
a  matter  entirely  in  the  past,  and  one.  over  which  the  Commission 
has  no  jurisdiction.  Disputes  with  reference  to  it  can  only  be 
settled  in  the  courts.  This  statement  applies  equally  to  all  claims 
for  damage  based  upon  the  alleged  failure  of  the  company  to 
furnish  water  as  agreed.  The  Commission  is  not  a  court,  and  has 
no  jurisdiction  over  such  questions.  Its  function  is  simply  to 
prescribe  reasonable  rates,  and  establish  rules  governing  the  serv- 
ice. If  those  rules  are  violated,  a  cause  of  action  in  court  at  once 
arises. 

We  are  now  dealing  with  a  new  schedule  filed  March  2,  1916, 
by  which  the  company  proposed  to  charge  for  the  current  year  at 
the  rate  of  $7  per  inch,  with  no  provision  for  any  discount.  Witii 
respect  to  this  last-named  schedule,  which  was  duly  suspended, 
pending  investigation,  the  hearing  took  place  on  April  5, 1916,  as 
already  stated. 

The  writer  of  this  opinion  sees  no  reason  to  depart  from  the 
general  principles  applicable  to  the  making  of  rates  as  laid  down 
in  the  former  opinions  of  this  Commission,  and  any  change 
which  is  herein  recommended  will  be  a  question  of  figures^  and 
not  one  of  principle.  ' 

But  it  is  my  view  in  this  case  that  the  reproduction  value  of 
the  canal  is  not  to  be  considered  a  fair  basis  in  fixing  of  rates,  as 
stated  in  previous  opinions.  This  rule  is  by  no  means  a  fixed  and 
iron-clad  one.  Where  the  conditions  are  usual  and  normal,  it 
may  be  conceded  that  it  is  about  the  best  basis  by  which  rates 
can  be  fixed.  But  there  are  many  cases  which  are  exceptional, 
and  to  which  the  method  could  not  be  fairly  applied.  One  of 
these  exceptions  may  be  mentioned  in  a  case  in  which  public 
utilities  have  been  established  where  business  conditions  do  not 
fairly  justify  the  inauguration  of  the  enterprise.  Justice  Brew- 
er, in  the  oft-cited  and  quoted  Eeagan  Case,  154  IT.  S.  362,  88  L. 
ed.  1014,  4  Inters.  Com.  Rep.  660, 14  Sup.  Ct  Rep.  1047,  dear- 
ly recognizes  this  exertion. 

[3]  In  this  case,  the  construction  of  the  canal  was  b^gun 
more  than  thirty  years  ago,  and  seems  to  have  been  improfitable 
from  the  beginning.  Undoubtedly  this  was  due  to  the  fact  that 
upon  the  basis  of  rates  which  were  then  deemed  to  be  reasonable, 

P.U.R.1916F. 


Digitized  by 


Google 


RE  STEAMBOAT  CANAL  CO.  123 

there  was  not  sufficient  demand  for  the  company's  water  to  make 
the  business  a  paying  one,  which  is  only  another  way  of  saying 
that  conditions  did  not,  at  the  time,  warrant  the  enterprise.  Be- 
coming financially  involved,  the  property  was  sold  to  its  present 
owners  for  less  than  one  fourth  of  the  original  cost  of  construc- 
tion. Under  these  peculiar  conditions,  it  seems  that  it  would 
neither  be  fair  to  take  the  reconstruction  value  of  the  canal,  nor 
the  price  paid  for  it  by  the  present  owner,  as  the  basis  for  the 
making  of  rates.  The  property  was,  in  effect,  sold  at  forced 
sale,  and  the  selling  price  was  in  no  proper  sense  a  fair  measure 
of  its  actual  value.  Having  in  mind  all  the  circumstances  and 
conditions  generally  prevailing  throughout  the  district,  the  Com- 
mission must  use  its  own  best  judgment  and  fix  such  a  rate  as 
appears  to  be  entirely  reasonable  and  just  to  both  parties.  The 
prevailing  rate  for  water  used  for  irrigation  throughout  the  dis- 
trict is  $6  per  inch  flat  for  the  irrigating  season.  It  appears 
to  be  conceded  that  the  expense  of  maintaining  this  ditch  is  con- 
siderably higher,  both  relatively  and  absolutely,  than  for  other 
ditches  in  the  district,  by  reason  of  the  fact  that  it  is  constructed 
upon  a  high  line,  and  along  the  edge  of  a  hill  overlooking  the 
irrigated  district. 

I  have  therefore  reached  the  conclusion  that  an  initial  rate 
somewhat  higher  than  that  prevailing  generally  throughout  the 
district  is  justified  in  the  case  of  the  Steamboat  Canal  Company. 
For  the  current  year,  the  expenses  of  cleaning  the  canal  and  put- 
ting it  in  condition  for  the  delivery  of  water  have  been  excep- 
tionally high,  amounting  to  nearly  $4,000 ;  it  is  estimated  by  the 
company  that  its  total  disbursements  for  the  year  1916  will 
amount  to  $5,418.88,  and  the  total  receipts  to  $11,811.75,  leav- 
ing a  net  balance  of  $6,297.92. 

The  engineer  for  this  Commission  has  estimated  that  the 
canal  could  not  be  reproduced  for  less  than  $120,000.  The 
net  returns  for  the  current  year  as  estimated,  namely,  $6,297.92, 
would  be  slightly  more  than  5  per  cent  upon  this  amount. 

In  a  section  like  this,  where  the  banking  rate  upon  gilt-edge 
Becurity  is  approximately  8  per  cent, — 5  per  cent  appears  to  be 
a  rather  low  rate  of  return  upon  such  a  valuation.  In  other  cases 
passed  upon  by  the  Commission,  9  to  10  per  cent  per  annum  has 
been  generally  assumed  to  be  a  reasonable  return  upon  the  in- 
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vestment  If  we  assume  this  property  to  be  worth  $90,000,  8 
per  cent  return  upon  that  valuation  would  be  $7,200  per  annum. 

It  is  my  best  judgment  that  an  initial  rate  of  $6.50  per  inch, 
with  a  reduction  of  50  cents  for  advance  payment,  will  produce 
approximately  this  sum,  which  seems  to  be  a  just  and  reason- 
able return  to  the  company,  and  no  more  than  reasonable  to  the 
users. 

I  therefore  recommend  that  an  order  be  made  prescribing  a 
rate  for  the  year  1916,  of  $6.50  per  inch,  with  a  reduction  of  50 
cents  for  advance  payment,  provided  such  payment  be  made  on 
or  before  the  20th  day  of  June,  a,  d.  1916. 

Sinunons,  Commissioner,  concurring:  While  I  concur  with 
Chief  Commissioner  Bartine  in  the  order  made  in  the  case,  I 
cannot  fully  concur  in  the  basic  principles  and  the  reasoning  of 
the  opinion  upon  which  the  order  is  predicated.  The  writer  of 
the  majority  opinion  says  that  the  reproduction  value  of  the  can- 
al is  not  to  be  considered  a  fair  basis  in  fixing  of  rates.  If  this 
be  true,  any  amount  that  might  be  placed  as  a  value  upon  which 
to  fix  rates  would  be  a  purely  arbitrary  one,  without  any  real 
basis  other  than  the  private  opinion  of  the  Commission  or  others 
authorized  to  fix  rates.  In  my  opinion  it  matters  not,  for  the 
purpose  of  this  case,  and  is  no  concern  of  the  regulating  body, 
what  the  present  owners  paid  for  this  canal  under  forced  sale 
some  twenty  odd  years  ago.  They  might  have  fallen  heir  to  it, 
without  paying  anything,  which  would  in  no  manner  lessen  its 
value  to-day.  To  my  mind  the  question  which  the  Commission  is 
called  upon  to  decide  is,  "What  is  the  fair  value  of  this  property 
to-day,  upon  which  the  owners  are  entitled  to  earn  a  fair  re- 
turn ?"  In  arriving  at  that  value,  I  know  of  no  fairer  or  sounder 
method  than  the  reproduction  basis.  The  Commission  must,  to 
some  extent  at  least,  have  had  this  in  mind  when  the  chief  en- 
gineer of  the  Commission  was  ordered  to  make  such  valuation  of 
this  property,  primarily  for  the  purpose  of  finding  some  basis  of 
value  for  the  fixing  of  just  and  equitable  rates.  The  Commis- 
sion's engineer  made  a  reproduction  valuation  of  this  property, 
and  reported  to  the  Commission  that  $120,000  was  the  least  pos- 
sible cost  of  reproducing  this  ditch.  This  amount  was  exclusive 
of  any  value  for  the  water  rights  of  the  company. 
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While  no  eTidence  was  introduced  tending  to  show  what  these 
water  rights  might  be  worth,  I  am  firmly  of  the  opinion  that  they 
are  highly  valuable,  and  that  consideration  should  be  given  to 
their  value  in  the  fixing  of  rates.  A  ditch  might  be  built  at 
greater  or  less  cost  than  the  one  now  in  use,  but  without  the 
water  it  would  be  valueless  for  any  purpose,  and,  in  the  last 
analysis,  the  value  is  in  the  water.  Many  ditches  might  be  con- 
structed traversing  the  same  section  of  territory,  but  no  more 
water  can  be  obtained  from  the  Truckee  river,  as  all  available 
water  is  already  appropriated,  and  the  water  now  flowing  in  the 
Steamboat  Canal  Company's  ditch  is  unquestionably  the  property 
of  the  company  and  cannot  be  taken  from  them,  so  long  as  they 
put  it  to  a  beneficial  use. 

In  support  of  this  opinion,  I  wish  to  cite  the  opinion  of  Mr. 
Justice  Holmes  of  the  Supreme  Court  in  the  case  of  the  San 
Joaquin  &  K.  River  Canal  &  Irrig.  Co.  v.  Stanislaus  jOoimty, 
233  XI.  S.  459,  58  L.  ed.  1046,  34  Sup.  Ct.  Rep.  652.  It  says, 
in  part:  "It  was  suggested,  to  be  sure,  at  the  al'gument,  that  it 
does  not  appear  that  the  plaintiff  offered  any  evidence  as  to  water 
rights  at  the  hearing  before  the  supervisors,  and  therefore  that 
it  ought  not  to  be  allowed  to  complain  now  that  nothing  was  al- 
lowed for  them.  But  this  evidently  is  an  afterthought.  In  gen- 
eral, a  party  may  wait  until  a  law  is  passed,  or  regulation  is  made, 
and  then  insist  upon  his  constitutional  rights.  .  .  .  But  it  is 
said  that  as  the  plaintiff  appropriates  this  water  to  distribution 
and  sale,  it  thereby  dedicates  it  to  public  use  under  California 
law,  and  so  loses  its  private  right  in  the  same.  It  appears  to  us 
that  when  the  cases  cited  for  this  proposition  are  pressed  to  the 
conclusion  reached  in  the  present  case  they  are  misapplied.  No 
doubt  it  is  true  that  such  an  appropriation  and  use  of  the  water 
entitles  those  within  reach  of  it  to  demand  the  use  of  a  reason- 
able share  on  payment.  It  may  well  be  true  that  if  the  waters 
were  taken  for  a  superior  use  by  eminent  domain,  those  whose 
lands  were  irrigated  would  be  compensated  for  the  loss.  But 
even  if  the  rate  paid  is  not  to  be  determined  as  upon  a  purchase  of 
water  from  the  plaintiff,  still,  at  the  lowest,  the  plaintiff  has  the 
sole  right  to  furnish  this  water;  the  owner  of  the  irrigated  lands 
cannot  get  it  except  through  the  plaintiff's  help,  and  it  would  be 
unjust  not  to  take  that  fact  into  account  in  fixing  the  rates.'' 
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The  opinion  further  says:  "The  declaration  in  the  Consti- 
tution of  1879  that  water  appropriated  for  sale  is  appropriated 
to  a  public  use  must  be  taken  according  to  its  subject-matter. 
The  use  is  not  by  the  public  at  large,  like  that  of  the  ocean  .  .  . 
but  by  certain  individuals  for  their  private  benefit  .  .  «  The 
declaration  therefore  does  not  necessarily  mean  more  than  that 
the  few  within  reach  of  the  supply  may  demand  it  for  a  reason- 
able price.  ...  It  is  unreasonable  to  suppose  that  the  con- 
stitutional declaration  meant  to  compel  a  gift  from  the  former 
owners  to  the  users,  and  that  in  dealing  with  water  ^appropriated 
for  sale'  it  meant  that  there  should  be  nothing  to  sell.'' 

To  my  mind,  the  case  cited,  and  passed  upon  by  the  hi^est 
court  in  the  land,  is  in  direct  point  to  the  one  now  under  consid- 
eration by  this  Commission,  and  clearly  sets  forth:  First,  that 
water  lawfully  appropriated  is  the  properly  of  the  appropriators 
for  their  private  benefit^  so  long  as  it  is  used  for  beneficial  pur- 
poses ;  second,  that  it  is  not  appurtenant  to  the  soil  "except  in  the 
sense,  as  to  its  use,"  and  caiwiot  be  taken  away  from  its  original 
appropriators ;  third,  that  it  has  a  value  that  should  be  given  con- 
sideration in  the  fixing  of  rates  for  its  use,  aside  from  the  value 
of  the  necessary  appurtenances,  such  as  ditches  or  canals,  neces- 
sary to  convey  same  to  place  of  use. 

In  the  fixing  of  rates  in  this  case  no  consideration  was  given  to 
the  valu^  of  the  water,  but  to  some  valuation,  more  or  less  arbi- 
trary, upon  the  ditch  or  canal  used  in  conveying  the  water  to  the 
land,  such  valuation  being,  not  what  it  would  cojst  to  reproduce, 
but  some  amount  between  that  and  what  it  was  purchased  at,  at 
forced  sale  many  years  ago,  when  both  land  and  water  rights  were 
cheap  and  easily  obtained. 

It  seems  to  me  that  this  is  an  incorrect  and  unsound  method  of 
finding  values  for  rate-making  purposes.  For  instance,  suppose 
the  situation  was  reversed,  and  it  was  found  that  the  company 
had  paid  much  more  for  the  canal  property  than  it  was  worth  or 
could  be  reproduced  for,  would  it  still  be  contended  that  some 
value  between  the  purchase  price  and  the  reproduction  price 
should  be  placed,  or  would  the  owners  have  to  stand  the  loss  for 
bad  judgment  in  paying  more  than  the  property  was  worth  ?  I 
feel  quite  certain  that  the  present  value  would  be  the  basis  deter- 
mined.   In  case  No.  TJ-44,  Public  Service  Commission  v.  Ne- 
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vadft-Oalifonua  Power  Co.  }\ir.  GammiBaioaer  Shaug^essy,  at 
page  24  of  his  opixdoB,  says :  ^The  qiiestion  to  be  determixied  in 
every  rate  case  that  oomes  before  the  Couunis^ioB  is  the  fair 
present  valu^  or  stated  differently^  to  obtain  a  valuation  at  the 
time  of  the  inquiry  that  will  be  just  and  fair  alike  to  the  utility 
and  public  under  the  special  facts  and  .circumstances  in  each  par- 
ticular case/'  which,  as  I  interpret  it,  means  a  valuation  taken  at 
the  time  of  complaint  or  investigation. 

It  was  frankly  admitted  by  the  protestants  in  this  case  that  it 
would  cost  more  to  construct  and  maintain  this  canal,  owing  to  its 
elevation  and  the  mountainous  country,  traversed,  than  other 
canals  built  to  serve  lands  lower  down  in  the  river  basin.  This 
being  tame,  a  comparison  of  rates  between  this  canal,  being  a 
high-line  ditch,  and  those  traversing  the  lower  rivw  course,  is  not 
a  fair  comparison.  The  value  of  a  service  is  based,  to  a  large  ex- 
tent, on  the  cost  of  rendering  the  service. 

All  the  lands  lying  along  and  being  irrigated  by  this  ditch  have 
increased  in  value  to  the  extent  of  three  or  four  times  their  value 
at  the  time  the  ditch  was  acquired  by  the  present  company.  This 
increase  in  value  was  not  wholly  due  to  the  labor  and  effort  of  the 
owners,  but  largely  to  the  increased  demand  for  land  near  and 
tributary  to  Reno^  a  growing  and  prosperous  city,  affording  a 
close  and  good  market  for  the  products  of  the  land.  I  think  that 
this  view  is  sustained  by  the  fact  that  unimproved  land  lying  un- 
der this  ditch  and  susceptible  of  being  watered  from  it  has  quad- 
rupled in  value,  for  the  reasons  stated,  without  the  labor  of  its 
owners  or  its  development  by  them.  Is  it  unreasonable  to  as- 
sume that  some  of  the  increased  value  of  the  land,  or  ^^uneamed 
increment,"  so  to  speak,  made  possible  by  the  water  frpm  the 
canal,  without  which  it  would  be  valueless,  should  also  accrue  to 
the  canal  as  well? 

In  my  opinion,  this  canal  could  not  be  reprodu<;^  for  less  than 
the  sum  rqK>rted  by  >  the  Commission's  engines, — $120,000 
exclusive  of  wat^-right  value,  which  should  be  considered  in  fix- 
ing rates,  and  that  a,  rate  yielding  a  fair  return  upon  this  val- 
uation should  be  allowed* 

The  $90,000^-r-valuation  suggested  by  Chief  Commissioner 
Bartine  and  ai^>ax0ntly -accepted  by  Commissioner  Shaughnessy 
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in  his  dissenting  opinion — ^to  my  mind  has  no  basis  of  fact  other 
than  to  produce  a  result ;  namely,  7  per  cent  on  that  value. 

I  concur  in  the  order  as  made  by  CiHnmissioner  Bartine  for 
reasons  that  are  obvious,  but  I  am  strongly  of  the  opinion  that  a 
rate  of  $7  per  inch,  with  the  same  deduction  for  advance  pay- 
ment, would  have  been  a  more  equitable  rate  and  fair  to  all  con- 
cerned. 

Shaughnessy,  First  Associate  Commissioner,  dissenting: 

I  am  imable  tp  concur  in  that  portion  of  the  majority  opinion 
giving  the  Steamboat  Canal  Company  the  unqualified  right  to 
exact  from  its  present  consumers  a  higher  rate  of  return  on  the 
fair  value  of  its  property,  for  the  reason  that  fair  consideration 
of  all  important  elements  will,  in  my  opinion,  demonstrate  that 
the  present  rates  are  sufficiently  high. 

I  concur  in  the  majority  opinion  that  neither  the  reproduction 
value  of  $120,000,  nor  the  actual  investment  made  when  the 
property  was  purchased  at  sheriff's  sale  for  $20,000,  may  fairly 
be  taken  as  the  basis  upon  which  to  fix  rates  in  this  proceeding. 
And,  if  as  shown  by  the  majority  opinion,  $90,000  is  presumed  to 
be  the  fair  value  of  the  property  in  its  present  condition,  it  is 
proper  to  note  that  the  net  earnings  for  the  year  1915,  placed  in 
evidence  as  amounting  to  $6,297,  constitutes  a  return  of  approxi- 
mately 7  per  cent,  and  this,  in  my  opinion,  is  all  that  the  present 
consumers  should  be  required  to  pay  towards  the  support  of  this 
property, — especially  when  the  extent  to  which  they  are  con- 
tributing toward  an  adequate  return  is  fairly  considered. 

I  have  no  objection  to  the  canal  company  making  an  annual  re- 
turn of  8  per  cent,  or  even  10  per  cent  on  the  fair  value  of  its 
property,  provided,  however,  that  the  burden  thereof  is  not  un- 
reasonably and  unlawfully  imposed  upon  a  service  basis  less  than 
that  upon  which  the  company  is  obligated  to  render  service.  But 
in  exacting  this  obligation  it  is  my  position  that  the  canal  com- 
pany must  also  do  its  share  towards  insuring  to  the  consuming 
pubHc  just  and  reasonable  rates,  by  impToving  its  facilities  and 
cheapening  the  cost  of  service,  and,  in  so  far  as  possible,  by  con- 
serving its  water  supply  and  increasing  its  output. 

The  canal  company  claims  ownership  to  a  water  right  entitling 
it  to  5,000  inches  of  water  out  of  the  Truckee  river  at  a  point 
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near  the  Nevada-California  state  line.  It  asserts  tliat  it  starts 
from  the  river  with  that  amount  of  water,  but  only  succeeds  in 
carrying  and  delivering  to  its  customers  2,100  inches  of  water. 
From  this  it  is  observed  that  there  is  a  loss  of  water  in  transit 
throughout  the  course  of  the  canal,  comprising  a  distance  of  ap- 
proximately 32  miles,  amounting  to  58  per  cent,  whit^h  the  testi- 
mony of  record  shows  is  caused  by  seepage  and  evaporation — due 
to  the  inferior  manner  in  which  the  canal  has  been  constructed 
and  maintained.  This  utility  cannot  fairly  be  permitted  to  sit 
idly  by  and  content  itself  with  a  restricted  volume  of  business, 
and,  because  of  increasing  expenditures  and  properly  values,  file 
with  this  Oonunission  continuing  rate  increases  to  make  good  a 
full  return  on  the  whole  property,  when,  as  shown  above,  it  re- 
sults that  the  canal  company  is  beneficially  devoting  to  the  puln 
lie  only  42  per  cent  of  the  fair  value  of  its  property. 

In  my  opinion  no  public  utility  which  shows  an  operating  ef- 
ficiency of  only  42  per  cent  can  be  said  to  be  adequately  carrying 
out  the  objects  for  which  it  was  created.  On  the  contrary,  it  must 
be  held  to  be  deficient  in  this  respect;  and  where,  as  shown  in 
this  case,  there  is  a  market  available  for  every  inch  of  water  cov- 
ered by  said  appropriation,  it  must  be  held  that  the  canal  com- 
pany is  responsible  for  that  portion  of  the  deficiency  in  the 
^^retum"  whidi  a  reasonable  expenditure  for  permanent  improve- 
ments and  betterments  would  insure, — by  conserving  its  produc- 
tive supply,  and  thus  enlarging  its  output  to  the  public  at  com- 
pensatory rates.  To  hold  otherwise  will  imjusdy  burden  the 
present  consumers  by  requiring  them  on  said  42  per  cent  service 
basis  to  pay  an  increased  return  which,  if  reasonable  allowance 
is  made  for  improvements  and  betterments  to  the  property,  would, 
without  increase  in  the  rates,  distribute  the  return  over  an  in- 
creased service  basis  amounting  to  70  or  75  per  cent  of  the  total 
water  right  in  this  case. 

That  the  Conmiission  is  empowered  by  the  Public  Service  Com- 
mission act  to  bring  about  a  more  equitable  result  by  requiring 
the  canal  company  to  improve  its  facilities,  and  thus  increase  its 
revenues  by  an  enlarged  public  service  output,  is  made  clear  by 
reference  to  the  following  sections : 

Section  5  provides  that  "every  public  utility  is  required  to 
furnish  reasonably  adequate  service  and  facilities." 
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Section  17  provides  that,  "upon  complaint  made  against  any 
public  utility  .  .  •  that  any  of  the  rates,  tolls,  charges  or 
schedules,  or  any  joint  rate  or  rates,  are  in  any  respect  unrea- 
sonable, or  unjustly  discriminatory,  or  that  any  regulations, 
measurements,  practice  or  act  whatsoever  affecting  or  relating  to 
the  production,  transmission  or  delivery  or  furnishing  of  heat, 
light,  v?ater  or  power,  or  any  service  in  cannectian  therewith  is, 
in  any  respect,  unreasonable,  insufficient,  or  unjustly  discrimirui' 
tory,  or  that  any  service  is  inadequate,  the  Commission  shall  pro- 
ceed, with  or  without  notice,  to  make  such  investigation  as  it  may 
deem  necessary.  But  no  order  affecting  said  rates,  tolls,  diarges, 
schedules,  regulations,  measurements,  practice  or  act  conq>lained 
of  shall  be  entered  without  a  formal  hearing." 

Section  19  provides  that  "if  it  shall  be  found  that  any  regula- 
tion, measurement,  practice,  act  or  service  complained  of  is  un- 
just, imreasonable,  insufficient,  preferential,  unjustiy  discrimina- 
tory, or  otherwise  in  violation  of  the  provisions  of  this  act,  or 
if  it  he  fovmd  that  the  service  is  inadequate,  or  that  any  reason- 
able service  cannot  he  obtained,  the  Commission  shall  have  power 
to  substiitUe  therefor  such  other  regulations,  measurements,  prac- 
tices, service  or  acts,  and  make  such  order  relating  thereto  as  may 
he  just  and  reasonable/* 

The  testimony  of  record  in  this  proceeding  shows  that  in  Gen- 
eral Manager  Wheeler's  judgment  an  expenditure  of  $15,000 
would  aiable  the  company  to  increase  the  carrying  capacity  of  its 
canal  1,000  inches.  This  would  give  the  canal  a  total  carrying 
and  delivering  capacity  of  3,100  inches  of  water,  and  would  in- 
crease its  service  capacity  to  a  basis  of  68  per  eent  of  the  total  as 
c<Hnpared  with  42  per  cent  at  present. 

Summarized,  these  improvements  and  the  present  $6  rate  will 
produce  the  following  interesting  results : 

Takinff  3,100  inches  at  $6  per  inch  the  gross  annual  revenue 

-would    be : :...: $18,600.00 

Lesa  expenses  and  taxes  (on  basis  of  1915)    5,514.00 

e  — — — — ^— .— 

Net  annual  earnings  would  be   $13,086.00 

Above  net  earnings  are  equivalent  to  a  "return"  of  10  per  cent  on  $130,860.00 

It  therefore  clearly  appears  that,  by  an  expenditure  of  $15,000 
ioj  permanent  improvements  and  betterments,  the  canal  com- 
pany's ability  to  serve  the  public  can  be  enlarged  48  per  cent  by 
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conserving  and  delivering  to  the  public  8,100  inches  of  water 
instead  of  2,100  inches  as  at  pres^it.  Aiid  in  consideration  of 
this  enlarged  public  service  it  further  appears  that  the  canal  com- 
pany will,  on  the  basis  of  a  $6  rate,  receive  a  net  income  approxi- 
mating $13,086  as  compared  with  the  present  income  of  $6,297. 
In  other  words  the  increase  over  present  income  will  approximate 
107  per  cent  or  $6,789. 

For  the  reasons  stated  hereinbefore  I  atti  opposed  to  relieving 
ihe  canal  company  from  its  just  obligation  to  the  public,  and  to 
the  imposition  of  an  unjust  burden  on  the  present  consimiers  by 
increasing  their  rates  from  $6  to  $6.60  for  the  irrigation  season 
of  1916. 


WISCONSIN  RAIUIOAD  COMMISSION. 

CITY  OF  WAUKESHA 

V.  iji- 

MILWAUKEE  ELECTRIC  RAILWAY  &  LIGHT  COMPANY 

etal. 

Mates -^  Interurban   railtoay  ^^  Bound    trip -^  Increase -^  Comparison^ 

1.  In  determining  the  reasonableness  of  an  increase  in  an  inter- 
turban  ronnd-trip  fare  when  the  one-way  &r6  is  reduced,  comparison 
of  the  old  round-trip  fare  should  be  made  with  the  new  round-trip 
rate  on  a  mileage  book  basis,  rather  than  with  the  greater  fare  from 
merely  doubling  the  new  one-way  fare. 

Hates  -^  Interurhan    railway  —  ttounA    trip  •—  Jnorease  —  Reasonable' 
ness, 

2.  An  increase  in  an  intenirban  round-trip  fare  from  50  to  67.6^ 
cents  when  the  one-way  fare  was  reduced  from  35  to  31  cents  was 
held  not  unreasonable,  where  there  were  68  reductions  against  only 
14  inci^eases  on  the  revision  of  the  fares  for  the  entire  system,  and 
such  revision  was  made  on  the  basis  of  equality  and  uniformity  \^ 
replacing  5  cent  zones  with  2  cent  zones,  and  had  not  increased  the 
return  of  only  4  per  cent  for  the  entire  system,  5.35  per  cent  for  the 
•eeticm  in  question,  and  a  less  return  for  the  adjoining  section. 

[April  W,  191«.] 

Complaint  that  the  interurhan  railway  fares  hetween  Wau- 
kesha and  Milwaukee  are  excessive ;  dismissed. 

[1,  2]  By  the  Commission:     The  complaint  in  the  ahove- 
cntitled  matter  was  filed  on  December  15th,  1914,  involving  tli© 
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question  of  both  rates  and  services.  The  matter  of  local  and 
interurban  Service  for  the  city  of  Waukesha  will  be  taken  up  in 
a  separate  proceeding,  and  in  the  following  decision  only  the 
matter  of  rates  will  be  analyzed.  The  complaint  alleges  that  the 
rates  are  too  high  for  the  service  rendered,  and  particular  em- 
phasis is  placed  upon  the  rates  between  Milwaukee  and  Wau- 
kesha. It  is  the  contention  that  the  one-way  rate  between  the 
two  cities  is  now  31  cents  where  it  formerly  was  35  cents,  while 
the  round-trip  rate  is  62  cents  at  present  where  it  formerly  was 
only  60  cents.  Prayer  is  made  that  the  rates  be  reduced  in  pro- 
portion to  the  service  rendered. 

The  respondents  in  answering  the  petition  maintain  that 
the  rates  are  reasonable  but  unremunerative.  It  is  allied  that  the 
rates  are  inadequate  to  produce  a  fair  rate  of  return  upon  the 
investment. 

Hearing  in  the  matter  was  held  on  March  16,  1915,  in  the  city 
hall  at  Milwaukee.  The  following  appearances  were  entered :  A. 
Dopp,  Mayor,  city  of  Waukesha,  and  G.  Holmes  Daubner,  City 
Attorney,  city  of  Waukesha,  for  the  petitioner ;  Van  Dyke,  Shaw, 
Muskat,  &  Van  Dyke,  by  James  D.  Shaw,  and  R.  B.  Steams  on 
behalf  of  the  respondent  railway  companies. 

The  question  of  rates  for  Waukesha  was  first  taken  up  in  the 
Deakin  Case,  10  Wis.  R.  C.  R.  306.  Complaint  was  filed  in  this 
matter  on  February  18,  1907,  requesting  lower  rates  to  West 
AUis  and  Milwaukee  than  those  existing  at  that  time  under  the 
5-cent  zone  system.  Upon  investigation  and  analysis  the  petition 
was  dismissed. 

Since  the  Deakin  Case,  the  rates  upon  the  respondent's  inter- 
urban and  suburban  lines  have  been  changed  from  a  5-cent  zone 
system  to  a  2-cent  zone  and  mileage  system.  This  change  took 
place  on  January  18,  1914,  as  authorized  by  the  Commission  in 
its  decision  Schmieder  v.  Milwaukee  Light,  Heat,  &  Traction  Co. 
13  Wis.  R.  C.  R.  475.  The  change  in  rates  involved  both  in- 
creases and  decreases  on  the  interurban  and  suburban  lines  of  the 
respondents.  Taking  up  the  Milwaukee-Watertown  line,  an 
analysis  made  of  the  rates  per  mile  under  the  5-cent  zone  showed 
that  there  were  many  discriminations.  Of  the  one-way  rates  be- 
tween the  23  consecutive  points  upon  this  line,  6  were  found  to 
be  2  cents  per  mile  or  below,  while  16  were  found  to  be  above 
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2  oents  per  mile.  A  wide  variation  per  mile  was  disclosed  in  the 
rate  schedule  ranging  from  1.025  cents  to  6.05  cents.  With  the 
exception  of  two,  all  of  the  roimd-trip  rates  were  considerably 
below  2  cents  per  mile.  Round-trip  rates  granted  the  same  con- 
cessions to  the  patron  riding  one  round  trip  per  year  as  to  the 
patron  riding  several  hundred  round  trips  during  the  year.  Fre- 
quency of  use  or  r^nlar  riding  was  not  given  any  inducement  in 
the  form  of  lower  rates,  as  the  occasional  rider  enjoyed  the  same 
reductions  as  the  most  frequent  rider. 

In  the  petition  the  double  one-way  rate  between  Milwaukee  and 
Waukesha  under  the  revised  schedule  of  fares  of  62  cents  was 
compared  with  the  50-cent  round-trip  rate  existing  formerly  under 
the  5-cent  zone.  However,  it  should  be  borne  in  mind  that  the 
respondents  are  selling  800-mile  books  for  $5.40  at  1.8  cents  per 
mile.  It  would  seem  to  be  more  equitable  to  compare  the  mileage 
rate  with  the  former  round-trip  rate  than  to  compare  the  double 
one-way  cash  rate  under  the  revised  schedule  with  the  former 
50-cent  round-trip  rate.  On  a  mileage  book  basis,  the  round-trip 
rate  between  Milwaukee  and  Waukesha  is  57.6  cents,  or  an  in- 
crease over  the  former  50-tent  rate  of  7.6  cents  instead  of  12 
c^its,  as  shown  in  the  petition.  Although  the  5-cent  zone  round- 
trip  rate  between  Milwaukee  and  Waukesha  was  increased  from 
50  cents  to  57.6  cents,  it  should  also  be  taken  into  consideration 
that  there  were  many  decreases  in  the  rates  from  Waukesha  to 
other  points  along  the  line.  Of  tbe  one-way  fares  out  of  Wau- 
kesha out  of  the  6-cent  zone  to  other  points  along  the  line,  only 
2  were  below  2  oents  per  mile,  while  17  were  above  2  cents  per 
mile.  Of  the  17,  18  were  above  2.25  cents  per  mile,  and  8  were 
above  2.5  cents  per  mile. 

In  tiie  general  revision  which  took  place  in  the  decision  18 
Wis.  K.  C.  R.  475,  most  of  the  higher  one-way  rates  per  mile 
were  reduced,  as  will  be  shown  subsequently.  Not  only  were 
tiiere  discriminations  in  the  one-way  rates,  but  also  in  the  round' 
trip  rates  tributary  to  Waukesha.  The  approximate  rates  per 
mile  for  round  trips  under  the  5-cent  zone  were  as  follows:  bO' 
tween  Milwaukee  and  Waukesha,  1.34  cents ;  Waukesha  and  West 
AUis,  1.4  cents;  Waukesha  and  Delafield,  2.02  oents;  Waukesha 
and  Waukesha  Beach,  1.83  cents;  Waukesha  and  Oconomowoc, 
1.93  cents;  Waukesha  and  Watertown,  1,88  cents.     When  the 

P.UJ1.191SF. 


Digitized  by 


Google 


134  WISCONSIN  RAILROAD  COMMISSION. 

equitableness  of  these  rates  is  viewed  from  the  standpoint  of  tribu- 
tary revenues  for  each  station,  it  is  found  that,  for  example, 
Delafield,  with  a  roimd-trip  rate  of  over  2  cents  per  mile,  ranks 
sixth,  while  West  Allis,  with  a  rate  of  1,4  cents  per  mile,  ranks 
eighth.  Watertown,  Waukesha  Beach,  and  Oconomowoc  rank 
respectively  third,  fourth,  and  fifth,  while  the  rates  per  mile  for 
the  roimd-trip  fares  are  higher  than  that  of  West  Allis.  The 
Commission  has  up  to  the  pres^xt  time  been  \mable  to  discover 
any  sound  reasons  why  the  rates  per  mile  for  the  round  trips  for 
some  of  the  stations  mentioned,  exclusive  of  Milwaukee,  which 
produced  considerably  more  revenue  than  West  AUis,  should  be 
compelled  to  pay  proportionately  higher  fares  than  West  Allis. 

When  the  increase  in  the  faxes  between  Milwaukee  and  Wau- 
kesha, as  stated  previously,  is  considered  in  the  light  of  all  the 
revisions  made  in  the  rate  schedule  affecting  Waukesha,  it  does 
not  appear  that  petitioner's  contention  will  hold  that  this  increase 
is  unreasonable.  An  analysis  has  been  made  to  show  the  increases 
and  decreases  for  the  rates  of  fare  from  Waukesha  to  every  sta- 
tion along  the  line  as  affected  by  the  inauguration  of  the  2-cent 
zone  system  in  place  of  the  former  5-cent  zone  system.  The  fol- 
lowing table  I.  is  presented,  which  shows  the  changes  in  the  one- 
way cash  fares  under  botii  systems  from  Waukesha  to  every  sta- 
tion along  the  line,  and  also  the  changes  from  the  round-trip 
fares  to  the  mileage  or  2-cent  zone  fares.  [The  table  is  omitted 
as  the  essential  facts  therein  are  menticmed  in  the  opinion.] 

It  will  be  noted  that  the  rates  are  shown  from  Waukesha  to  the 
43  stations  along  the  line.  In  the  first  group  of  fares  are  shown 
the  one-way  cash  fares  under  the  5-cent  zone  as  c(Hnpared  with 
the  2-cent  zone,  giving  in  each  case  the  respective  increase  or  de- 
crease in  cents.  In  the  second  group  are  shown  the  5-cent  zone 
round  trip  rates,  or  where  no  round  trip  rates  existed,  the  double 
one-way  has  been  taken.  These  are  compared  with  the  present 
mileage  rates,  or  where  mileage  does  not  apply,  that  is,  below  a  5- 
mile  minimimi  "tear,"  the  double  one-way  2-cent  zone  is  given. 
Here,  also,  in  this  group  are  shown  the  respective  increases  and 
decreases  for  each  fare.  It  will  be  observed  that  &om  Waukesha 
to  Milwaukee  the  one-way  fare  has  been  decreased  from  35  cents 
to  81  cents,  while  the  round  trip  has  been  increased  from  50 
cents  to  57.6  cents.    Taking  some  of  the  more  important  points 
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along  the  line,  we  find  that  the  one-way  rate  from  Waukesha  to 
Waukesha  Beach  has  been  decreased  from  15  cents  to  14  cents, 
while  the  round  trip  remains  practically  the  same;  for  Buena 
Vista  the  rate  has  been  decreased  from  20  cents  to  19  cents,  while 
the  round  trip  has  been  decreased  from  40  cents  to  36  cents ;  for 
Nagawicka  the  one-way  rate  was  26  cents  and  is  now  22  cents,  or 
a  decrease  of  3  cents,  while  the  round  trip  was  formerly  50  cents 
and  is  now  39.6  cents;  for  Delafield  the  one-way  rate  has  been 
decreased  from  30  to  24  cents,  and  the  round  trip  from  50  to  43.2 
cents;  for  Oconomowoc  the  former  fare  of  46  cents  for  one  way 
is  now  40  centB^  and  the  former  round-trip  fare  of  75  cents  is 
now  72  cents;  and  for  Watertown  the  one-way  fare  has  been 
reduced  from  76  cents  to  68  cents,  while  the  round-trip  fare  has 
been  reduced  from  $1.26  to  $1,224.  Taking  the  ^itire  table, 
it  will  be  seen  that  an  analysis  of  the  total  increases  and  decreases 
show  that  for  the  one-way  fares  the  total  increases  amoimt  to  10 
cents,  while  the  decreases  amount  to  $1.70,  or  a  net  decrease  of 
$1.60.  Under  the  round  trip  and  mileage  fares  we  find  43  cents 
as  the  total  increases  as  compared  with  $4,496  for  total  de- 
creases, or  a  net  decrease  of  $4,066.  From  the  standpoint  of  both 
the  one-way  and  the  round-trip  rates,  the  total  increases  are  58 
cents,  while  the  total  decreases  amount  to  $6,196,  or  a  net  decrease 
of  $6,666.  It  can  thus  be  readily  seen  that,  from  the  standpoint 
of  decreases  and  increases  per  fare,  the  reductions  have  been  con- 
siderable. Analyzing  the  table  from  the  point  of  total  number  of 
fares  changed,  we  find  that  out  of  a  total  of  43,  8  one-way  rates 
have  remained  the  same,  while  6  have  been  increased,  and  36 
have  been  decreased ;  or  stating  this  in  terms  of  percentages,  we 
find  that  of  the  rates  from  the  Waukesha  station  to  every  other 
station  along  the  line  6.98  per  cent  of  the  fares  have  remained 
unchanged,  11.63  per  cent  have  been  increased,  while  81.39  per 
cent  have  been  decreased.  Of  the  total  42  round-trip  or  double 
one-way  fares,  9  have  increases  and  33  have  decreases,  or  in  terms 
of  percentages  21.43  per  cent  are  increases,  while  78.67  per  cent 
are  decreases.  When  the  entire  fares  on  the  interurban  systems 
were  revised,  equality  and  uniformity  were  made  the  basic  prin- 
ciples. It  necessarily  followed  that  the  extremely  low  rates  were 
raised,  while  the  higher  rates  were  reduced.  We  find  here,  ac- 
cording to  this  analysis,  that  Waukesha  suffered  very  few  in- 
P.U.R.1916F. 


Digitized  by 


Google 


136  WISCONSIN  RAILROAD  COMMISSION. 

creases  in  the  revision  effective  January  18^  1914;  while,  cm  the 
other  hand,  it  was  benefited  by  a  great  number  of  decreases.  Of 
the  total  68  decreases  and  14  increases  in  all  fares,  table  I.  shows 
a  range  of  only  1  to  4  cents  in  the  one-way  fare  increases  as  against 
a  range  of  1  to  9  cents  for  the  decreases;  while  in  the  round-trip 
group  the  difference  is  still  greater,  showing  a  range  of  .2  cents 
to  16  cents  for  increases  as  against  1.2  to  29.2  cents  for  decreases. 
A  large  number  of  the  decreases  are  above  10  cents  in  the  second 
group.  Therefore,  when  the  increase  in  the  round-trip  fare  from 
Milwaukee  to  Waukesha  of  7.6  cents  is  considered  in  the  light  of 
the  reduction  from  35  cents  to  31  cents  in  the  one-way  fare  be- 
tween these  points^  and  also  in  the  light  of  the  68  reductions  as 
against  14  increases  in  fares  for  all  points  §ls  analyzed,  it  does 
not  seem  that  tiie  petitioner's  contention  of  exeeesiveness  or  un- 
reasonableness can  be  sustained. 

Viewing  petitioner's  demand  for  reduction  from  the  stand- 
point of  cost  of  SOTvice,  we  find  that  the  rate  of  return  for  the 
entire  interurban  system  of  the  Milwaukee  Lights  Heat,  &  Trac- 
tion Company  has  not  reached  4  per  cent  within  the  last  seven 
years.  The  income  accounts  substantiating  this  statement  are 
given  in  Milwaukee  v.  Milwaukee  Electric  R  &  Light  Co.  10 
Wis.  R  0.  R.  282,  283,  and  in  Woehsner  v.  Milwaukee,  16  Wig. 
R  C.  E.  746.  Taking  the  Milwaukee  Watertown  line  as  separate 
from  the  entire  interurban  system,  we  find  that  this  line  has 
earned  a  higher  return  to  some  extent  than  tiie  entire  system. 
The  returns  upon  this  line  as  shown  in  the  Milwaukee  Fare  Case^ 
10  Wis.  R  C.  R  282,  283,  range  from  2.72  per  cent  to  4.72  per 
cent  for  the  period  from  1908  to  1911.  This  condition,  no  doubt, 
is  true  to-day  due  to  the  fact  that  very  few  changes  have  taken 
place  since  1911  as  shown  in  the  following  table  II.,  giving  reve- 
nue passengers  and  earnings  from  the  Milwaukee-Watertown 
line  from  1909  to  1914. 

TABLE  II. 

Revenue  Passengers  and  Earnings  Milwaukee-Watertown  Line 

1909-1914. 


Revenue 
Passengers. 

1,120,115 
1,077,152 
1,071,765 
1.011,372 
1,126,304 
1,072,549 

Passenger 
Earnings. 

1909    

$234,066.90 
233,338.36 
240,862.34 
237.120.31 
255,264.13 
252,916.02 

1910    

1911    

1912    

1913    

1914 
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Here  upon  analysis  it  is  shown  that  the  increase  in  passengers 
from  1909  to  1914  amounted  to  only  4  per  cent,  or  less  than  .7 
per  cent  per  annum.  For  the  passenger  earnings  we  find  an  in- 
crease of  a  little  over  8  per  cent  for  the  entire  period,  or  less 
than  1^  per  cent  per  annum. 

It  will  be  noted  in  table  II.  that  the  revenues  in  1914  under 
the  new  system  of  fares  which  were  effective  on  January  18th  of 
that  year  are  less  by  $2,349  than  those  shown  for  1913.  This 
decrease  was  probably  due  partly  to  the  change  in  rates  and  partly 
to  the  depression.  However,  the  statement  which  has  often  been 
made  that  the  revision  of  fares  was  primarily  for  the  purpose 
of  increasing  revenues  cannot  be  substantiated  by  the  figures 
shown  in  table  II. 

It  has  been  the  contention  in  this  proceeding  that  the  section  of 
the  line  between  Milwaukee  and  Waukesha  is  highly  profitable, 
while  the  section  between  Waukesha  and  Watertown  is  very  un- 
profitable, which  necessitates  proportionately  high  rates  on  the 
former  section  in  order  that  the  deficits  on  the  latter  section  may 
be  covered.  To  determine  the  truth  of  this  contention  as  a  basis 
for  lower  rates  between  Milwaukee  and  Waukesha,  the  Commis- 
sion has  prepared  the  data  shown  in  table  III.,  which  gives  the 
revenues,  expenses,  taxes,  and  depreciation,  together  with  the 
value  of  the  plant  necessary  to  render  the  service  from  Milwaukee 
to  Waukesha  west  limits.  This  summary  income  account  in  table 
UL  is  based  upon  the  assumption  that  the  track  on  the  Milwau- 
kee-Watertown  line  extended  only  to  the  west  limits  of  Waukesha. 
This  necessarily  excludes  all  through  revenues  and  expenses  inci- 
dent to  the  passengers  originating  at^  and  destined  to,  points  west 
of  Waukesha 'west  limits. 

TABLE  in. 

Income  Account  Waukesha  Section  of  Milwaukee- Watertown  Line. 

1913-1914. 


Revenues 

Expenses,  Taxes  and  Depreciation 

Available  for  Returns 

Plant    

Per  cent  Return  upon  Plant 


1913. 


$115,737 

65,697 

50,040 

809,009 

6.2 


1914. 


$114,672 

69,472 

45,200 

844,724 

5.35 


To  obtain  the  abore  financial  statement,  separate  computations 
were  made  to  arrive  at  the  car  miles  per  annum  necessary  to  ren- 
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der  the  service  on  this  section.  It  will  be  observed  that  when  the 
business  of  this  section  is  placed  entirely  upon  its  own  basis  the 
rates  of  return  are  relatively  higher  than  for  the  Milwaukee- 
Watertown  line  as  a  whole  or  for  the  entire  interurban  system. 
The  rate  of  return  for  the  Waukesha  section  of  this  line  in  1913 
was  6.2  per  cent  on  the  plant  value,  and  in  1914,  5.35  per  cent. 
Although,  as  stated,  these  returns  are  higher  than  for  the  line  as  a 
whole,  they  still  do  not  approach  a  fair  return.  From  the  stand- 
point of  the  income  accounts  for  the  entire  interurban  system,  and 
from  the  standpoint  of  the  income  accounts  of  the  Milwaukee- 
Watertown  line  as  a  whole,  and  for  that  part  of  the  Milwaukee- 
Watertown  line  lying  between  the  Public  Service  Building  and 
Waukesha  west  limits,  we  can  find  no  justification  for  reduction 
in  fares  between  Milwaukee  and  Waukesha  or  between  Waukesha 
and  any  other  station  along  the  line. 

In  view,  then,  of  the  large  amoimt  of  decreases  granted  Wau- 
kesha, as  shown  in  table  I.  in  the  revision  of  fares  effective  Jan- 
uary 18, 1914,  and  in  view  of  the  income  accounts  analyzed  which 
have  been  given  and  are  cited  here,  we  can  find  no  ground  war- 
ranting a  reduction  in  the  fares  as  existing  from  Waukesha  to 
other  points  on  the  line. 

It  is  therefore  ordered  that  the  petition  be  dismissed. 

Eailroad  Commission  of  Wisconsin,  by  Half  ord  Erickson,  Carl 
D.  Jackson,  and  Walter  Alexander,  Commissioners. 


DVlSOONSm  BAIIiROAD  COBfMISSION. 

HOTTELET  COMPANY 

V, 

CHICAGO,  MILWAUKEE,  &  ST.  PAUL  RAILWAY  COMPAITT. 

Interstate  commerce  ^^  Local  or  interatate  m^fvem^ent -^  Beshipment: 

The  reshipment  without  unloading  by  the  owner  to  points  with- 
out the  state,  of  goods  shipped  from  one  point  within  the  state  to  an- 
other, does  not  make  the  intrastate  haul  a  part  of  an  interstate  move- 
ment so  as  to  render  applicable  the  interstate  rate  rather  than  the 
state  rate,  where  the  owner  had  no  fixed  destination  for  the  goods 
when  the  original  shipment  was  made,  and  had  not  determined  whether 
he  would  convert  them  into  a  manufactured  article  or  forward  them 
to  interstate  points,  that  depending  on  the  market 
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Petition  alleging  that  rates  charged  on  a  shipment  of  goods 
from  points  within  the  state  were  excessive  and  illegal.  The 
defendant  contended  that  the  shipment  wviS  a  part  of  an  inter- 
state movement  and  that  the  Commission  was  without  jurisdic- 
tion, but  conceded  that  if  it  was  not  an  interstate  movement  re- 
fund should  be  made;  order  directing  refund. 

By  the  Commission:  The  petition  alleges  that  the  charges 
exacted  by  the  Chicago,  Milwaukee,  &  St  Paul  Railway  Company 
for  thirty-four  carloads  of  dried  sugar-beet  pulp  from  Madison 
to  Milwaukee  was  erroneous,  imusual,  ill^al,  and  exorbitant; 
that  the  rate  in  force  and  effect  was  6  cents,  and  that  a  reasonable 
and  just  freight  rate  would  not  exceed  5  cents,  as  decided  by  the 
Wisconsin  Bailroad  Commission  December  15,  1915,  in  the  case 
of  United  States  Kef.  Co.  v.  Chicago,  M.  &  St  P.  R  Co. 

Hearing  was  held  at  Madison  on  May  9,  1916.  The  appear- 
ances were  George  A.  Schroeder,  on  behalf  of  the  petitioner; 
and  J.  N.  Davis  and  C.  A.  Lahey,  on  behalf  of  the  respondent, 
the  Chicago,  Milwaukee,  &  St.  Paul  Railway  Company. 

At  the  time  of  the  hearing  the  respondent  took  the  position  that 
the  movement  was  part  of  an  interstate  movement,  and  hence  not 
within  the  jurisdiction  of  the  Railroad  Commission.  While  this 
issue  ia  perhaps  not  directly  raised  by  the  answer,  this  was  sub- 
stantially the  only  issue  upon  which  the  respondent  relied,  it 
being  practically  conceded  that  if  the  movement  was  not  an  inter- 
state movement^  the  refund  should  be  made. 

December  15,  1915,  this  Commission  established  a  distance 
rate  on  dried  sugar-beet  pulp  which,  in  the  case  of  a  movement 
from  Madison  to  Milwaukee,  a  distance  of  82  miles,  amounted  to 
$1  per  ton  of  2,000  pounds,  minimum  weight  30,000  poimds  per 
car.  In  accordance  with  the  order  in  this  case  (United  States 
Eef.  Co.  V.  Chicago,  M,  &  St  P.  R.  Co.  lY  Wis.  R.  C.  R  220), 
the  respondent  filed  its  tariff  effective  for  intrastate  carriage 
January  20, 1916,  and  for  interstate  movement,  effective  March  1, 
1916. 

Hottelet  is  an  officer  both  of  the  Hottelet  Company  and  the 
United  States  Refining  Company. 

The  movements  in  question  took  place  between  November  1 
and  December  30,  1915.     In  all  there  were  thirty-four  cars. 
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All  of  the  dried  beet  pulp  contained  in  these  ears  afterwards 
moved  out  of  Milwaukee  to  interstate  points.  Fourteen  of  the 
cars  were  unloaded  in  Milwaukee  and  moved  out  on  break-bulk 
lines.  All  of  the  other  cars  went  forward  on  new  bills  of  lading 
from  Milwaukee  to  interstate  points  all  rail.  The  bills  of  lading 
from  Madison  to  Milwaukee  were  issued  in  the  name  of  the 
United  States  Refining  Company  as  consignor  and  consignee. 
The  Hottelet  company  purchased  the  beet  pulp  of  the  United 
States  Refilling  Company  at  Madison.  As  to  the  character  of 
the  shipments  in  question,  Mr.  Hottelet  testified  that  he  was 
president  of  the  Hottelet  company,  and  vice  president  of  the 
United  States  Refining  Company  of  Madison ;  that  he  had  been 
instrumental  in  having  the  proceeding  brought  before  the  Rail- 
road Commission  of  Wisconsin  in  whidi  the  5-cent  rate  was 
established.  The  Hottelet  company  bought  grain  and  feed  and 
everything  always  in  Milwaukee,  and  then  disposed  of  it  when 
they  could  find  the  best  market  Sometimes  they  sent,  the  stuff 
to  their  warehouse  and  mixed  it,  if  they  could  get  a  better  price ; 
otherwise,  they  sold  it  and  shipped  it  elsewhere,  wherever  they 
found  the  best  market;  that  when  these  cars  were  ordered  from 
Madison  to  Milwaukee,  he  had  no  fixed  destination  for  them,  and 
when  he  ordered  the  shipments  of  dried  pulp  from  Madison,  he 
didn't  know  at  that  time  whether  he  would  use  it  in  the  mixing 
plant  or  not  He  was  looking  for  the  best  market  The  pulp 
was  contracted  for  at  Madison  in  June  or  July.  He  didn't  know 
where  he  would  send  it.  When  the  car  was  in  Milwaukee  he 
would  decide.  All  the  cars  moved  out  of  the  state  except  those 
that  were  unloaded  and  the  sacks  shipped  break-bulk  by  water. 
These  were  taken  to  the  dock  and  unloaded.  The  beet  pulp  is 
not  kept  in  Wisconsin.  Beet  pulp  is  shipped  East.  There  is  no 
consumption  of  it  in  Milwaukee  unless  it  is  mixed. 

"I  have  just  started  up  and  I  want  to  use  it  in  Milwaukee. 
I  will  use  it  for  manufacturing  purposes  in  Milwaukee,  Wiscon- 
sin, but  I  will  reship  it,  certainly.  It  is  for  manufacturing  pur- 
poses, and  Milwaukee  is  the  market  We  intend  to  make  a  special 
kind  of  dairy  feed  in  Milwaukee." 

The  above  in  answer  to  why  they  wanted  the  state  rate. 
Some  shipments  were  made  directly  out  of  Madison  to  inter- 
state points,  but  it  appeared,  in  these  instances,  that  tho  rate 
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through  Milwaukee  would  have  been  greater.  As  to  the  actual 
movement  of  cars  in  question,  cars  which  were  not  unloaded 
moved  forward  under  new  bills  of  lading  from  Milwaukee  all 
rail.  The  cars  on  reaching  Milwaukee  were  held  on  the  tracks 
(the  Hottelet  company  having  no  private  industry  track)  until 
instructions  were  given  either  to  make  the  delivery  to  rail  line^ 
or  they  were  unloaded  for  break-bulk  lake  boats  for  further  trans- 
portation, in  which  case  Hottelet  company  took  actual  possession 
of  the  cars  and  paid  for  unloading  them.  And  on  cross-examina- 
tion, Hottelet  at  one  time  says  that,  had  the  through  rates  to 
eastern  destination  heea  less  from  Madison  than  the  combinations 
of  the  locals  on  Milwaukee,  the  shipments  would  have  been  made 
on  through  rates,  if  the  destination  had  been  fixed  at  the  time  of 
movement ;  that  is,  if  cars  had  been  sold  East.  It  would  appear 
to  be  clear  that  Hottelet  company  had  no  fixed  destination  for  any 
car  when  it  left  Madison,  and  we  so  find.  The  evidence  is  not  as 
clear  as  might  be  desired  on  the  question  as  to  whether  Hottelet 
company  intended,  when  the  shipments  were  made  from  Madison, 
that  all  these  said  shipments  should  move  out  of  Milwaukee  to 
interstate  points.  According  to  Mr.  Hottelet,  that  was  not  the 
intention,  but  it  was  the  intention  to  hold  the  same  in  Milwaukee 
and  manufacture  it,  if  hereby  a  better  market  could  be  obtained 
in  thus  treating  the  product.  Taking  all  of  the  evidence  together, 
we  are  unable  to  find  that  when  the  shipments  moved  from  Madi- 
son they  were  destined  to  or  intended  for  interstate  points  by  the 
Hottelet  company. 

The  business  of  the  Hottelet  company  is  at  Milwaukee. 

Nor  does  it  appear  that  the  sugar-beet  pulp  was  sold  for  inter- 
state delivery  before  reaching  Milwaukee. 

The  freight  bills  of  the  movement  from  Madison  to  Milwaukee 
were  paid  by  the  Hottelet  company  at  Milwaukee,  and  the  billing 
East  for  the  shipments  in  question  did  not  carry,  therefore,  any 
advance  charges  for  the  movement  from  Madison  to  Milwaukee. 

Before  the  order  of  the  Eailroad  Commission  in  the  proceedings 
by  the  United  States  Eefining  Company,  the  rate  would  be  the 
same  whether  the  shipment  was  made  locally  to  Milwaukee  and 
interstate  from  Milwaukee,  the  rate  being  made  up  on  the  sum 
of  the  locals.  The  same  is  true  in  regard  to  shipments  made  after 
March  1,  1916.    The  sum  of  the  locals  of  course  bcinir  less  by  1 
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cent  than  formerly.  We  find  that  there  was  no  intention  on  the 
part  of  the  Hottelet  company  to  ship  locally  from  Madison  to 
Milwaukee,  when  the  shipments  in  question  were  made  for  the 
purpose  of  getting  a  lower  rate  on  a  through  movement.  Nor  do 
we  find  that  the  Hottelet  company  determined  the  destination  of 
any  of  the  cars  or  their  contents  until  after  their  arrival  in  Mil- 
waukee. 

Subsequent  to  the  hearing,  there  was  filed  by  the  attorney  for 
the  petitioner  a  receipted  bill  showing  charges  for  unloading  ten 
of  the  cars  in  Milwaukee.  These  were  unloaded  for  the  Anchor 
line  and  Erie  Railroad  L.  L.  It  is  claimed  that  had  the  move- 
ment been  an  interstate  movement  on  the  contents  of  these  cars 
from  Madison,  the  Hottelet  company  would  not  have  had  to  pay 
the  charge  for  the  unloading.  We  have  not  verified  this  but  we 
understand  it  to  be  a  fact.  We  base  our  decision,  however,  on 
facts  already  referred  to. 

The  question  involved  is  near  the  border  of  two  lines  of  deci- 
sions by  the  Supreme  Court  of  tiie  United  States.  The  decisions 
must  be  carefully  differentiated  in  order  to  get  at  the  precise  line 
of  demarcation  between  state  and  interstate  commerce.  In  the 
case  of  Southern  P.  Terminal  Co.  v.  Interstate  Conunerce  Com- 
mission, 219  TJ.  S.  498,  55  L.  ed.  310,  31  Sup.  Ct  Hep.  279, 
shipments  of  cotton-seed  products  originating  at  points  in  Texas 
were  consigned  to  Galveston,  Texas,  by  Young,  who  exported 
them.  He  controlled  the  dock  in  the  city  of  Galveston,  and  all 
others  were  compelled  to  pay  wharfage  charges  which  he  was  not 
required  to  pay.  The  real  question  involved  was  whether  the 
wharves  of  the  terminal  company  were  used  in  foreign  commerce, 
and  whether  the  charge  of  the  terminal  company  for  the  use  of 
the  wharves  could  be  regulated  by  the  Interstate  Commerce  Com- 
mission to  prevent  discrimination  between  shippers.  The  Inter- 
state Commerce  Conmiission  decided  that  the  wharves  were  sub- 
ject to  their  control  as  instruments  or  facilities  of  foreign 
commerce.  The  claim  by  Young  that  the  shipments,  having  moved 
on  a  local  bill  of  lading  to  Galveston,  were  intrastate  shipments, 
was  denied  by  the  court,  who  held  that  the  fact  that  the  bill  of 
lading  was  a  local  bill  of  lading  was  not  controlling,  nor  was  the 
fact  that  the  products  were  to  be  manufactured  or  concentrated 
in  the  course  of  shipment  decisive  of  the  question,  as  the  concen- 
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tration  or  manufacture  were  but  incidents  of  the  thrbugh  ship- 
ment It  appeared  as  uncontradicted  that  the  purchases  were 
made  for  export,  and  that  there  was  no  consumption  of  the  prod- 
uct at  Galveston,  that  when  they  moved  through  Texas  they  were 
destined  for  export,  and  that  in  fact  they  had  actually  started  in 
the  course  of  interstate  transportation  when  consigned  to  Gal- 
veston, Texas. 

In  the  case  of  Railroad  Commission  v.  Worthington,  225  U.  S. 
101,  56  L.  ed.  1004,  32  Sup.  Ot  Eep.  658,  the  facts  were  that 
there  had  been  an  80-cent  rate  in  force  for  "lake  cargo  coal" 
transported  from  No.  8  coal  field  to  the  Port  of  Huron  in  the 
state  of  Ohio.  The  rate  for  this  same  movement,  if  for  local  con- 
sumption, was  $1.  The  Ohio  Bailroad  Commission  established  a 
rate  of  70  cents  for  this  movement  on  "lake  cargo  coal ;"  that  is, 
coal  destined  for  interstate  shipment  by  boat  from  Huron.  The 
rate  still  remained  $1,  if  the  coal  were  for  local  consumption. 
The  *lake  cargo  coal"  is  necessarily  shipped  beyond  Huron. 
Otherwise  a  higher  rate  would  apply. 

As  the  Supreme  Court  said:  "The  situation  then  comes  to 
this.  That  the  rate  put  in  force  is  applicable  only  to  coal  which 
is  to  be  carried  from  ^e  mine  in  Ohio  to  the  lake,  there  placed 
upon  vessels  and  tiienoe  carried  to  upper  lake  ports  beyond  the 
state.  By  every  fair  test,  the  transportation  of  this  coal  from 
the  mine  to  the  upper  lake  ports  is  an  interstate  carriage,  intended 
by  iiie  parties  to  be  such." 

The  rate  from  the  mine  to  the  Lake  Erie  port  covered  the 
transportation  to  the  side  of  the  vessd  and  the  trimming  and 
distributing  of  the  coal  in  the  hold  for  the  purpose  of  an  intear* 
state  carriage. 

A  case  largely  relied  upon  by  the  rei^ndents  is  Texas  &  N.  O. 
R  Co.  V.  Sabine  Tram  Co.  227  U.  S.  Ill,  57  L.  ed.  442,  33  Sup. 
Ct.  Rep.  229.  The  Powell  Company,  Ltd.,  was  engaged  in  buy- 
ing lumber  for  export  to  different  points  in  Europe  through  the 
ports  of  Sabine  and  Arthur.  Having  made  sales  to  customers  for 
future  delivery  in  Europe  of  large  amounts  of  heavy  pine  lum- 
ber, it  purchased  from  the  Sabine  company  the  lumber  in  ques- 
tion under  a  contract  to  deliver  either  at  Sabine  or  Orange.  The 
local  rate  in  Texas  from  Ruliff  to  Sabine  was  6  cents.  The  inter- 
state rate  was  15  cents.    The  lumber  on  arrival  was  carried,  urt* 
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der  the  direction  of  an  agent  of  the  Powell  Company,  one-fourth 
mile  to  the  dock,  where  it  was  unloaded  into  water  of  the  slip  to 
reach  the  ship's  tackle.  There  was  a  local  switching  rate  of 
$1.60  and  an  interstate  rate  for  switching  of  $2.60.  This,  how- 
ever, was  absorbed  in  the  interstate  rate.  Freight  not  for  export 
was  entitled  to  only  forty-eight  hours,  free  time  without  demur- 
rage charge.  The  Powell  Company  expected  and  received  the 
use  of  terminal  facilities,  additional  free  time,  and  other  privi- 
leges accorded  to  shippers  of  export  freight  only  under  export 
tariffs.  It  was  known  when  the  shipment  was  made  from  Ruliff 
that  it  was  for  export  It  thus  appeared  that  in  this  case  the  in- 
tention to  export  the  lumber  existed  at  the  time  of  the  purchase ; 
that  some  ships  for  its  transportation  had  already  beai  chartered. 
In  other  words,  that  contracts  had  already  been  executed  for  the 
through  movement  of  the  lumber,  and  in  fact  it  had  already  been 
sold  in  Europe.  The  Powell  Company  received  advantages  on 
demurrage,  etc.,  which  it  could  not  have  received  had  it  not  been 
a  foreign  movement.  The  court  said :  "That  there  must  be  con- 
tinuity of  movement,  we  may  concede,  and  to  a  foreign  destina- 
tion intended  at  the  time  of  the  shipment.  .  .  .  It  is  the  nature 
of  the  traffic,  and  not  its  accid^its,  which  determine  its  character," 
and  that  the  billing  of  the  lumber  was  not  necessarily  determina- 
tiva 

It  appeared  that  the  precise  destination  of  any  particular  ship- 
ment had  not  been  determined  upon.  That  was  determined  at 
the  port  by  the  quality  of  tlie  lumber,  etc.,  but  the  absence  of 
definite  foreign  destinati(m  was  immateriaL  It  is  to  be  noted 
here  also,  as  in  the  former  case,  that  there  was  present  the  object 
and  purpose  of  getting  a  lower  rate  in  taking  out  an  intrastate 
billing,  and  that  there  was  not  any  local  market  for  lumber  at 
Sabine,  the  population  of  which  was  only  fifty.  The  deter- 
mining circumstance  was  that  the  shipment  of  the  lumber  to 
Sabine  was  but  a  step  in  its  transportation  to  its  real  and  ultimate 
destination  in  foreign  countries. 

The  case  of  Railroad  Commission  v.  Texas  &  P.  R.  Co.  229  U. 
vS.  336,  57  L.  ed.  1215,  38  Sup.  Ct  Rep.  837,  is  very  similar  to 
the  above  case.  The  carrier  was  paid  ^  cents  per  100  pounds  for 
handling  chaiges,  this  being  the  amount  paid  on  all  export  ship- 
ments^   The  staves  and  logs  were  intended  by  the  shippers  to  be 
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exported  to  foreign  countries,  and  were  treated  both  by  the  ship- 
pers and  carriers  accordingly.  If  the  shipments  had  not  been 
interstate^  the  shipper  would  have  had  accumulated  demurrage 
charges  to  pay.  The  shipper,  however,  treated  the  shipments  as 
interstate,  and  took  advantage  of  all  the  privileges  at  New  Or- 
leans pertaining  to  export  shipments. 

In  the  case  of  Illinois  0.  R.  Co.  v.  De  Fuentes,  236  U.  S.  167, 
59  L.  ed.  617,  P.U.R.1915A,  840,  35  Sup.  Gt.  Rep.  275,  the 
order  of  the  Railroad  Commission  was:  "No  railroad  company 
operating  in  the  state  of  Louisiana  shall  refuse  or  decline  to 
switch  cars  for  any  other  railroad  with  which  it  connects,  or  any 
shipper  or  consignee,  at  rates  approved  or  established  by  the  Com- 
mission, whether  such  cars  are  to  be  loaded  with  freight  to  be 
shipped  out  of  the  state,  or  are  loaded  with  freight  shipped  into 
the  state." 

The  case  holds  that  the  switching  of  cars  at  junctions  and 
terminals  is  interstate  commerce  whenever  it  is  part  of  an  inter- 
state movement,  whether  consigned  on  a  through  bill  of  lading 
or  on  separate  local  bills. 

In  Pennsylvania  R.  Co.  v.  Clark  Bros.  Coal  Min.  Co.  238  U. 
S.  466,  89  L.  ed.  1406,  35  Sup.  Ct.  Rep.  896,  the  court  said: 
"Where  for  the  purpose  of  filling  contracts  with  purchasers  in 
other  states  coal  is  delivered  f .  o.  b.  at  the  mine  for  transportation 
to  such  purchasers,  the  movement  and  the  facilities  required  are 
those  of  interstate  commerce." 

The  latest  case  to  be  decided  by  the  Supreme  Court  of  the 
United  States  is  Atchison,  T.  &  S.  F.  R.  Co.  v.  Harold,  241  U. 
S.  371,  60  L.  ed  1060,  36  Sup.  Ct.  Rep.  665.  The  bill  of  lading 
invdved  in  this  case  was  an  interstate  bill  of  lading,  the  bill  treat- 
ing the  car  as  being  at  Kansas  City.  In  reality  the  car  was  in 
transit  from  Tanka,  Nebraska,  to  Topeka,  Kansas,  the  original 
bill  of  lading  being  sold  while  the  car  was  in  transit.  It  was 
claimed  that  if  the  movement  was  actually  from  Topeka,  Kansas, 
to  Elk  Ealls,  Kansas,  this  movement  constituted  an  intrastate 
movement  r^ardless  of  the  fact  that  the  bill  issued  was  an  inter- 
state bill  from  Kansas  City.  It  was  held  that  the  entire  move- 
ment was  interstate.  The  court  says:  "True,  it  is  urged  that 
that  bill  of  lading  is  not  the  test  of  whether  there  is  jurisdiction, 
because  it  was  shown  that  in  reality  the  shipment  was  an  intra- 
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state  one  from  Topeka,  Kansas,  to  Elk  Falls  in  that  state.  But 
this  assumes  that  although  the  judgment  rests  upon  the  concep- 
tion that  the  previous  movement  of  the  com  from  Yanka  could 
not  be  considered  as  against  the  plaintiff  because  he  was  an  inno- 
cent third  holder  of  the  bill  of  lading  issued  at  Kansas  City, 
nevertheless,  for  the  purpose  of  determining  whether  jurisdiction 
exists,  the  facts  as  to  the  shipment  f nmi  Yanka  must  be  treated 
as  relevant" 

The  court  then  says  that  it  jSbads  the  shipment  interstate  for 
the  following  reasons:  (1)  Because  the  business  of  the  Fisher 
Grain  Company  was  in  Kansas  Cily,  Missouri;  (2)  because  there 
was  no  person  at  Topdca  to  whom  the  grain  was  consigned ;  (8) 
because  the  bill  of  lading  was  indorsed  by  the  Fisher  Grain  Com- 
pany, and  it  was  annexed  to  a  draft  drawn  on  that  company  at 
Kansas  City  for  the  purchase  price;  (4)  because  the  order  on 
the  face  of  the  bill  of  lading  was  to  notify  C.  D.  Fisher  Grain 
Company,  care  Santa  Fe  for  shipment,  showing  that  it  was  not 
contemplated  that  the  interstate  shipment  should  terminate  at 
Topeka,  but  that  the  cars  should  move  on,  as  a  result  of  a  direc- 
tion to  be  given. 

In  our  opinion  the  facts  in  each  one  of  the  cases  just  referred 
to  clearly  distinguishes  each  case  from  the  question  presented  to 
us  here,  and  we  have  called  attention  to  some  of  these  distin- 
guishing facts. 

The  distinction  between  state  and  interstate  commerce  also- 
arose  in  Gulf,  C.  &  S.  F.  R.  Co.  v.  Texas,  204  U.  S.  403,  51  L.  ed. 
540,  27  Sup.  Ct.  Rep.  360.  In  that  case  the  Hardin  Grain  Com- 
pany contracted  for  the  delivery  of  the  grain  at  Texarkana  be- 
cause they  could  deliver  it  from  there  to  Goldthwaite,  Texas,  at 
1^  cents  per  100  pounds  cheaper,  and  they  had  tiiis  in  mind  when 
they  purchased  the  grain.  The  court  said :  "The  transportation 
which  was  contracted  for  and  which  was  not  charged  by  any  act 
of  the  parties  was  transportation  of  the  com  from  Hudson  to 
Texarkana.  That  is  an  interstate  shipment.  The  control  over 
goods  in  process  of  transportation  which  may  be  repeatedly 
changed  by  sales  is  one  thing,  the  transportation  is  another  thing, 
and  follows  the  contract  of  shipment  tmtil  that  is  changed  by  the 
agreement  of  owner  and  carrier.  .  .  .  Whatever  may  have 
been  the  thought  or  purpose  of  the  Hardin  Company  in  respect 
to  the  further  disposition  of  the  com,  was  a  matter  immaterial.^' 
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The  movement  within  the  state  of  Texas  was  held  to  be  intra- 
state. 

In  Chicago,  M.  &  St.  P.  R.  Co.  v.  Iowa,  233  U.  S.  334,  58  L. 
ed.  988,  34  Sup.  Ot  Eep.  592,  the  Railroad  Commission  of  Iowa 
had  ordered  the  railway  companies,  upon  arrival  of  loaded  cars 
of  coal  at  the  city  of  Davenport,  Iowa,  to  accept  intrastate  bills 
of  lading  to  all  points  in  Iowa,  that  Commission  having  held  that 
the  transportation  desired  frcmi  Davenport  was  a  purely  intrastate 
service.  Davenport  was  a  distributing  point  for  coal,  and  the 
point  where  the  movement  was  to  be  shipped  beyond  Davenport, 
if  shipped  beyond,  was  determined  after  the  arrival  of  the  coal. 
The  coal  could  be  sold  in  transit  or  at  Davenport,  or  reconsigned 
to  a  point  on  the  respondent's  railroad.  The  shipments  were  held 
intrastate  by  the  supreme  court  of  Iowa  and  by  the  Supreme 
Court  of  the  United  States.  The  court  said :  "It  is  undoubtedly 
true  that  the  question  whether  commerce  is  interstate  or  intrastate 
must  be  determined  by  the  essential  character  of  the  commerce, 
and  not  by  mere  billing  or  forms  of  contract  .  •  •  But  the 
fact  that  commodities  received  on  interstate  shipments  are  re- 
shipped  by  the  consignees,  in  the  cars  in  which  they  are  received, 
to  other  points  of  destination,  does  not  necessarily  establish  a 
continuity  of  movement  or  prevent  the  reshipment  to  a  point  with- 
in the  same  state  from  having  an  independent  and  intrastate  char- 
acter.^* 

We  are  unable  to  distinguish  the  principle  of  the  last-men- 
tioned case  from  the  principle  applicable  to  the  case  now  before 
us. 

Several  state  courts  have  held  that  a  movement  of  this  nature 
is  an  intrastate  movement  Brunner  v.  Mobile-Gulfport  Lumber 
Co.  188  Ala.  248,  66  So.  438 ;  Luken  v.  Lake  Shore  &  M.  S.  R. 
Co.  248  HI.  377,  140  Am.  St  Rep.  220,  94  N.  E.  175,  21  Ann. 
Cas.  82 ;  Wood,  Hagenbarth  Cattle  Co.  v.  Galveston,  H.  &  S.  A. 
R.  Co.  —  Tex  Civ.  App.  — ,  130  S.  W,  857,  105  Tex.  178,  146 
S.  W.  538 ;  Chapman  &  D.  Lumber  Co.  v.  Jonesboro,  L.  C.  &  E. 
R.  Co.  97  Ark.  800,  133  S.  W.  1119. 

"There  may  be  an  interior  movement  of  properly  within  the 

state  which  does  not  constitute  interstate  commerce^  though  the 

property  come  from  or  be  destined  to  another  state."    Diamond 
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Match  Co.  V.  Ontouagon,  138  TJ.  S.  82,  47  L.  ed.  394,  23  Sup.  Ct. 
Eep.  266. 

"Property  brought  from  another  state  and  withdrawn  from 
the  carrier  and  held  by  the  owner  with  full  power  of  disposition 
becomes  subject  to  the  local  taxing  power,  notwithstanding  the 
owner  may  intend  to  ultimately  forward  it  to  a  destination  be- 
yond the  state."    Bacon  v.  Illinois,  227  U.  S.  504,  57  L.  ed.  615, 

33  Sup.  Ct  Kep.  299;  Coe  v.  Errol,  116  U.  S.  524,  29  L.  ed. 
717,  6  Sup.  Ct  Rep.  475 ;  Susquehanna  Coal  Co.  v.  South  Am- 
boy,  228  U.  S.  665,  57  L.  ed.  1015,  33  Sup.  Ct  Rep.  712. 

Interstate  Commerce  Commission  Decisions. 

In  the  case  of  Kanotex  Ref.  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co. 

34  Inters.  Com.  Rep.  271,  there  was  a  deliberate  attempt  to  evade 
the  interstate  commerce  rates.  In  the  words  of  the  finding,  there 
"was  a  plan  or  course  of  action  devised  in  order  to  get  the  traffic 
ultimately  delivered  at  Woodward"  at  a  charge  substantially 
lower  than  the  lawfully  published  interstate  rate.  The  move- 
ment from  the  start  was  intended  for  Woodward.  The  ship- 
ment was  stopped  at  Kiowa  at  inconvenience  to  the  shipper,  for 
the  purpose  of  getting  the  advantage  of  a  lower  state  rate. 

That  movements  of  freight  in  a  state  by  a  course  of  business 
similar  to  that  shown  in  the  case  now  pending  before  us  are  in- 
trastate movements,  and  to  be  recognized  as  such,  is  clearly  shown 
to  be  the  opinion  of  the  Interstate  Commerce  Commission  in  the 
case  of  Merchants'  Exch.  v.  Baltimore  &  O.  R.  Co.  34  Inters. 
Com.  Rep.  341.  This  case  has  been  recently  followed  in  the  deci- 
sion of  the  Interstate  Commerce  Commission  rendered  May  29, 
1916,  relating  to  shipments  of  grain  to  Chicago,  40  Inters.  Com. 
Rep.  124.  We  think  it  would  be  an  anomaly  to  hold  that  the 
movements  under  consideration  here  are  interstate  movements, 
while  the  grain  movements  passed  upon  by  the  Interstate  Com- 
merce Commission  in  the  St  Louis  and  Chicago  Cases  (where 
the  inbound  shipments  are  recorded  for  subsequent  transit)  are 
held  to  be  intrastate. 

Nor  do  we  think  that  this  case  is  controlled  at  all  by  the  decision 
of  the  supreme  court  of  Wisconsin  in  Duluth-Superior  Mill.  Co. 
V.  Northern  P.  R.  Co.  162  Wis.  528,  140  N.  W.  1105.  As  there 
said  by  the  supreme  court,  the  clear  intent  and  universal  practice 

P.U.R.1916F. 


Digitized  by 


Google 


HOTTELET  CO.  ▼.  CHICAGO,  M.  &  ST.  P.  R.  CO.  149 

was  that  the  car  would  be  set  out  at  some  particular  point  to  be 
designated  by  the  consignee,  and  if  this  point  were  on  the  lines  of 
the  railway  having  the  line  haul,  there  would  be  no  switching 
charge,  but  if  on  the  line  of  another  carrier,  there  would  be  a 
switching  charge,  and  this  movement,  whether  to  another  line  or 
the  same  line,  was  a  direct  continuation  of  the  incoming  interstate 
movement  intended  from  its  inception. 

Ab  to  the  break-bulk  shipments  out  of  Milwaukee  at  least,  it 
would  appear  that  the  petitioner  was  at  an  expense  of  unloading 
from  cars  to  dock  of  lake  line  at  Milwaukee,  which  it  would  not 
have  had  to  assume  had  the  movement  been  an  interstate  move- 
ment from  Madison  and  treated  as  such  by  the  carrier,  though  as 
we  have  said  we  have  not  verified  this  fact,  though  it  is  our  under- 
standing. 

If  the  movement  from  Madison  to  Milwaukee  constituted  an  in- 
terstate movement,  the  Kailroad  Commission  of  Wisconsin  is.with- 
out  jurisdiction  in  the  matter  of  this  petition.  Siggins  v.  Chicago 
&  N.  W.  R.  Co.  153  Wis.  122,  140  N.  W.  1128. 

We  find  that  the  movement  of  the  cars  referred  to  in  the  peti- 
tion in  this  matter  constituted  an  intrastate  movement,  and  that 
therefore  this  CcHnmission  has  jurisdiction  of  the  petition. 

We  find  that  the  charges  exacted  by  the  Chicago,  Milwaukee,  & 
St  Paul  Railway  Company  for  the  movement  of  the  cars  from 
Madison  to  Milwaukee  covered  by  the  petitioner's  complaint  were 
unreasonable  and  excessive,  in  so  far  as  they  exceeded  the  rate  of 
5  cents  per  100  pounds. 

The  respondent,  the*  Chicago,  Milwaukee,  &  St  Paul  Railway 
Company,  is  hereby  authorized  and  directed  to  refund  and  pay 
the  Hottelet  company,  petitioner,  on  account  of  the  charges  ex- 
acted for  the  carriage  of  the  cars  covered  by  petitioner's  complaint 
irom  Madison  to  Milwaukee,  the  sum  of  $133.82. 

Railroad  Commission  of  Wisconsin,  by  Carl  D.  Jackson,  Wal- 
ter Alexander,  and  Henry  R.  Trumbower,  Commissioners. 

Note. — Movement  of  freight  between  intrastate  points  as  con- 
stituting an  interstate  or  foreign  movement 

In  general. 

The  question  as  to  when  a  shipment  of  goods  from  one  point  with- 
in a  state  to  another  constitutes  interstate  or  foreign  commerce,  so  as' 
P.U.R.191GF. 
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tc  render  applicable  interstate  rates  or  Federal  regulations  rather 
than  intrastate  rates  or  state  regulations,  has  been  passed  upon  by  the 
courts  and  Commissions  in  a  number  of  cases. 

A  shipment  of  lumber  destined  by  the  purchaser  for  export,  made 
by  the  seller  imder  a  local  bill  of  lading  from  an  interior  point  in 
Texas  to  a  Texas  gulf  port,  where  the  lumber  was  immediately  un- 
loaded by  the  purchaser's  order  into  slips  within  reach  of  a  ship's 
tackle,  and  was  then  loaded  into  chartered  ships,  by  which  it  was  car- 
ried to  foreign  ports, — such  shipment  not  being  an  isolated  one,  but 
typical  of  many  others,— constitutes  foreign  commerce,  and  as  such 
is  governed  by  the  tariffs  on  file  with  the  Interstate  Commerce  Com- 
mission to  the  exclusion  of  the  rates  established  by  the  State  Rail- 
road Commission,  although  the  seller  had  no  connection  with  the 
lumber  after  it  reached  the  railway  terminus,  and  had  no  concern 
with  its  destination  after  it  came  into  the  hands  of  the  purchaser, 
and  no  knowledge  thereof,  and  the  lumber  had  no  definite  foreign 
destination  at  the  time  of  the  initial  shipment.  Texas  &  N.  0.  R. 
Co.  V.  Sabine  Tram  Co.  227  U.  S.  Ill,  123,  57  L.  ed.  442,  447,  33 
Sup.  .Ct.  Eep.  229.  The  court  said:  'The  shipments  having  the 
character  of  foreign  commerce  when  they  passed  'out  through  the  port 
of  Sabine,*  when  did  they  acquire  it?  We  have  had  occasion  to  ex- 
press at  what  point  of  time  a  shipment  of  goods  may  be  ascribed  to 
interstate  or  foreign  commerce,  and  decided  it  to  be  when  the  goods 
have  actually  started  for  their  destination  in  another  state  or  to  a 
foreign  country,  or  delivered  to  a  carrier  for  transportation.  Coe 
V.  Errol,  116  TJ.  S.  617,  29  L.  ed.  715,  6  Sup.  Ci  Rep.  475;  Southern 
P.  Terminal  Co.  v.  Interstate  Commerce  Commission,  219  U.  S.  498, 
527,  55  L.  ed.  310,  320,  31  Sup.  Ct  Rep.  279.*' 

Shipments  of  freight  under  local  bills  of  lading  calling  for  trans- 
portation from  interior  points  in  Louisiana  to  New  Orleans,  there  to 
be  delivered  to  the  shipper's  or  consignee's  order,  but  intended  by 
the  shippers  to  be  exported  to  foreign  countries,  and  treated  accord- 
ingly by  both  shippers  and  carriers,  constitute  foreign  conmierce,  and 
as  such  are  governed  as  to  the  intrastate  transportation  by  the  tariffs 
on  file  with  the  Interstate  Commerce  Commission,  to  the  exclusion 
of  the  rates  established  by  the  State  Railroad  Commission.  Railroad 
Commission  v.  Texas  &  P.  R.  Co.  229  TT.  S.  336,  57  L.  ed.  1215,  33 
Sup.  Ct  Rep.  837. 

A  shipment  of  lumber  to  a  point  within  the  state  there  to  be  de- 
livered to  the  purchaser,  another  railroad,  but  which  at  the  pur- 
chaser's suggestion  was  billed  to  a  point  on  its  line  in  another  state 
to  which  it  was  transported  by  the  latter  as  its  own  property,  is  in- 
terstate rendering  applicable  the  interstate  rate  rather  than  the  intra- 
state rate  on  the  haul  to  the  point  of  delivery,  since  the  parties  con- 
templated a  continuity  of  movement  from  the  point  of  shipment. 
Louis  Werner  Sawmill  Co.  v.  Kansas  City  Southern  R.  Co.  (1916) 
'P.U.R.1916F. 
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—  Mo.  App. —,  186  S.  W.  1118,  1119.  The  court  said :  ''The  rule 
reflected  in  the  authorities  is  that  if,  through  continuity  of  movement, 
the  goods  are  destined  at  the  time  they  are  started  for  a  point  in  an- 
other state,  the  shipment  is  to  be  regarded  as  interstate  commerce, 
and  therefore,  falling  within  the  purview  of  the  interstate  statutes 
in  respect  of  rates  rather  than  intrastate,  though  the  billing  when 
looked  to  alone  may  suggest  the  latter.*^ 

The  shipment  of  cotton  from  various  points  to  another  point  with- 
in the  state,  for  the  purpose  of  compressing  and  assembling  it  with 
other  cotton  purchased  at  the  latter  point,  where  the  compressed  cot- 
ton was  shipped  to  points  beyond  the  state  to  fill  trade  contracts,  con- 
stituted a  part  of  an  interstate  haul  rendering  applicable  the  inter- 
state rate  from  the  points  of  origin  to  the  points  of  destination. 
Alabama  Great  Southern  R.  Co.  v.  McFadden  (1916)  232  Fed.  1000. 

Shipments  of  railroad  ties  by  one  who  has  contracted  to  sell  and 
transport  them  to  foreign  buyers,  under  local  bills  of  lading  noting 
the  shipper  as  consignee,  to  a  point  in  the  originating  state  where 
the  ties,  which  are  all  of  the  same  nature  except  as  to  quality  or 
kind  of  wood,  are  merdy  assorted  for  adaptation  to  contract  require- 
ments, are  interstate  commerce  in  so  far  as  the  suitable  ties  are 
forwarded  to  the  buyers,  and  as  such  are  governed  as  to  the  intra- 
state haul  by  the  rates  prescribed  by  the  Interstate  Commerce 
Commission,  to  the  exclusion  of  the  state  rates.  Lusk  v.  Atkinson 
(i916)  —  Mo.  — ,  186  S.  W.  708. 

A  shipment  from  one  point  to  another  within  the  same  state  is 
interstate  commerce,  although  a  bill  of  lading  is  given  which  pro- 
vides that  liability  shall  cease  upon  delivery  to  a  connecting  line 
at  a  point  within  the  state,  and  charges  are  collected  to  the  latter 
point  only,  where  the  destination  of  the  property  is  in  a  foreign 
state,  to  which  a  continuous  voyage  is  contemplated,  with  only  a  stop 
to  change  cars  at  the  terminal  point  mentioned  in  the  bill  of  lading. 
Houston  Direct  Nav.  Co.  v.  Insurance  Co.  of  N.  A.  89  Tex.  1,  30 
L.RA.  713,  69  Am.  St.  Rep.  17,  32  S.  W.  889. 

If  the  original  intention  when  making  the  shipment  was  to  make 
a  point  in  another  state  the  final  destination,  and  such  purpose  is 
not  abandoned,  transportation  in  pursuance  of  such  intention  between 
two  points  in  such  other  state  is  interstate,  although  this  local  trans- 
portation was  not  under  a  through  bill  of  lading.  Gulf,  C.  &  S.  F.  R. 
Co.  V.  Fort  Grain  Co.  —  Tex.  Civ.  App*  — ,  72  S.  W.  419,  73  S.  W. 
845. 

Where  transportation  of  goods  destined  for  a  point  without  the 
state  has  been  actually  begun,  temporary  stoppage  within  the  state, 
without  the  intention  of  abandoning  the  original  movement^  which 
is  ultimately  completed,  will  not  deprive  the  transportation  of  the 
character  of  interstate  commerce.  Delaware  &  H.  Canal  Co.  v.  Com. 
P.U.R.1916F. 
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1  Monaghan  (Pa.)  36,  1  L.EA.  232,  2  Inters.  Com.  Bep.  222,  17 

Atl.  175. 

The  character  of  local  transportation  as  part  of  an  interstate  or 
foreign  shipment  cannot  be  changed  by  interrupting  the  shipment 
within  a  state  to  secure  the  benefit  of  the  local  rate  established  by  the 
State  Bailroad  Commission.  Cutting  v.  Florida  B.  &  Nav.  Co.  3 
Inters.  Com.  Rep.  665,  46  Fed.  641;  State  v.  Gulf,  C.  &  S.  F.  S. 
Co.  —  Tex.  Civ.  App.  — ,  44  S.  W.  542 ;  State  v.  Southern  Kansas 
R.  Co.  —  Tex.  Civ.  App.  — ,  49  S.  W.  252;  Porter  v.  St.  Louis 
Southwestern  R.  Co.  78  Ark.  182,  95  S.  W.  453. 

In  such  a  case  the  entire  shipment  must  be  regarded  as  an  inter- 
state one  in  view  of  the  provision  of  the  Act  to  Regulate  Commerce 
which  prohibits  the  carrier  from  resorting  to  similar  tactics  to 
evade  the  interstate  rate.  Porter  v.  St.  Louis  Southwestern  R.  Co. 
supra. 

But  the  reshipment  by  the  consignee  to  other  points  within  the 
state,  of  coal  consigned  to  it  on  interstate  shipments  to  a  distributing 
point  within  the  state,  although  such  reshipments  are  in  the  cars 
in  which  the  coal  was  received,  does  not  establish  such  continuity  of 
transportation  as  to  place  such  reshipments  outside  the  pale  of  state 
regulation,  where  the  consignee  paid  the  freight  to  the  point  of  re- 
shipment  to  the  initial  carrier,  which  placed  the  cars  on  an  inter- 
change track,  where  they  were  held  by  the  consignee  until  sales  were 
made,  when  bills  of  lading  were  tendered  to  another  railway  company 
for  the  further  transportation.  Chicago,  M.  &  St.  P.  R.  Co.  v.  Iowa, 
233  U.  S.  334,  343,  58  L.  ed.  988,  992,  34  Sup.  Ct  Rep.  592,  affirm- 
ing  152  Iowa,  317,  130  N.  W.  802.  The  court  said:  ''It  is  un- 
doubtedly true  that  the  question  whether  commerce  is  interstate  or 
intrastate  must  be  determined  by  the  essential  character  of  the  com- 
merce, and  not  by  mere  billing  or  forms  of  contract.  Railroad  Com- 
mission V.  Worthington,  225  U.  S.  101,  56  L.  ed.  1004,  32  Sup.  Ct. 
Rep.  663;  Texas  &  N.  0.  R.  Co.  v.  Sabine  Tram  Co.  227  U.  S.  Ill, 
57  L.  ed.  442,  33  Sup.  Ct.  Rep.  229 ;  Railroad  Commission  v.  Texas 
&  P.  R.  Co.  229  U.  S.  336,  57  L.  ed.  1215,  33  Sup.  Ct.  Rep.  837. 
But  the  fact  that  commodities  received  on  interstate  shipments  are 
reshipped  by  the  consignees,  in  the  cars  in  which  they  are  received 
to  otiier  points  of  destination,  does  not  necessarily  establish  a  con- 
tinuity of  movement,  or  prevent  the  reshipment  to  a  point  within 
the  same  state  from  having  an  independent  and  intrastate  character. 
Gulf,  C.  &  S.  P.  R.  Co.  V.  Texas,  204  U.  S.  403,  51  L.  ed.  540,  27 
Sup.  Ct.  Rep.  360 ;  Railroad  Commission  v.  Worthington,  225  U.  S. 
101,  109,  56  L.  ed.  1004,  1008,  32  Sup.  Ct.  Rep.  653;  Texas  &  N. 
0.  R.  Co.  ▼,  Sabine  Tram  Co.  227  U.  S.  Ill,  129,  130,  57  L.  ed. 
442,  449,  460,  33  Sup.  Ct.  Rep.  229,  The  question  is  with  respect 
to  the  nature  of  the  actual  movement  in  the  particular  case ;  and  we 
are  unable  to  say  upon  this  record  that  the  state  court  has  improperly 
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characterized  the  tra£5c  in  question  here/'  See  in  thia  connection, 
HoTTELET  Co.  V.  Chioaoo,  M.  &  St.  P.  R.  Co.  ante,  138. 

The  intention  or  pnrpose  of  the  owners  of  an  interstate  shipment 
of  a  carload  of  grain  to  forward  such  cax  from  the  original  terminal 
point  to  another  point  in  the  same  state  does  not  make  the  shipment 
between  such  two  points,  when  performed  by  a  connecting  carrier  to 
which  the  car  was  delivered  by  the  original  terminal  carrier  in  obedi- 
ence to  the  instructions  of  the  owner,  an  interstate  one,  and,  as  such, 
exempt  from  the  regulations  of  the  State  Railroad  Commission. 
Gulf,  C.  &  S*  P.  R.  Co.  V.  Texas,  204  U.  S.  403,  61  L.  ed.  540,  27 
Sup.  Ct.  Rep.  360. 

Billing  a  shipment  of  coal  from  a  point  in  Tennessee  to  a  point 
in  Kentucky  does  not  make  such  shipment  an  interstate  one,  where 
such  coal  in  fact  was  mined  in  Kentucky,  and  was  there  loaded  and 
taken  charge  of  by  the  carrier  for  transportation.  Louisville  &  N.  R. 
Co.  V.  Vancleave,  110  Ky.  968,  63  S.  W.  22. 

Logs  which  have  been  cut  and  floated  down  a  stream  and  its 
tributaries  to  a  boom  or  sorting  gap  from  which  they  are  to  be  shipped 
by  rail  as  needed,  to  a  point  outside  the  state,  are  not,  while  await- 
ing delivery  to  the  railroad  company,  the  subject  of  interstate  com- 
merce, so  as  to  be  exempt  from  state  taxation.  Diamond  Match  Co. 
V,  Ontonagon,  188  U.  S.  82,  47  L.  ed.  394,  23  Sup.  Ct.  Rep.  266. 

Nature  of  connecting  carrier  as  affecting  character  of  shipment. 

An  order  of  a  Public  Service  Commission  prescribing  the  state 
statutory  rate  for  the  intrastate  haul  of  an  essentially  interstate  ^p- 
ment  cannot  be  sustained  merely  because  an  intermediate  carrier  was 
not  a  public  interstate  carrier,  while  the  jurisdiction  of  the  Interstate 
Commerce  Commission,  under  the  interstate  commerce  act,  does  not 
embrace  interstate  transportation  when  all  its  connecting  carriers  are 
not  "under  a  common  control,  management,  or  arrangement  for  a 
continuous  carriage  of  the  shipment;'^  since  the  question  is  as  to  the 
nature  of  the  shipment,  and  not  as  to  the  jurisdiction  or  powers  of 
the  latter  Commission.  Lusk  v.  Atkinson  (1916)  — .  Mo.  — ,  186 
S.  W.  703. 

And  in  tiie  following  cases  it  is  held  that  an  agency  in  transpor- 
tation, operating  entirely  within  the  limits  of  a  state,  may  never- 
theless be  engaged  in  interstate  or  foreign  commerce:  The  Daniel 
Ball,  10  WalL  557,  19  L.  ed,  999;  Norfolk  &  W.  R.  Co.  v.  Penn- 
sylvania, 136  TJ.  S.  114,  34  L.  ed.  394,  3  Inters.  Com.  Rep.  178,  10 
Sup.  Ct.  Rep.  968;  Moran  v.  New  Orleans,  112  U.  S.  69,  28  L.  ed. 
653,  5  Sup.  Ct.  Rep.  38 ;  Sinnot  v.  Davenport,  22  How.  227, 16  L.  ed. 
243 ;  Foster  ▼.  Davenport,  22  How.  244,  16  L.  ed.  248;  Wabash,  St. 
L.  &  P.  R.  Co.  V.  HUnois,  118  TJ.  S.  557,  30  L.  ed.  244, 1  Inters.  Com. 
Rep.  31,  7  Sup.  Ct.  Rep.  4;  Louisville  &  N.  R.  Co.  v.  Railroad  Com- 
mission, 19  Fed.  679;  Ex  parte  Koehler,  1  Inters.  Com.  Rep.  28,  30 
P.U.R.1916F. 
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Fed.  867;  Augusta  Southern  R.  Co.  v.  Wrigbtsvaie  &  T.  B.  Co. 
74  Fed.  522;  Hannon  v.  Chicago,  —  Dl.  — ,  26  N.  E.  697;  Texas 
&  P.  R.  Co.  V.  Clark,  4  Tex.  Civ.  App.  611,  23  S.  W.  698;  Mexican 
Nat.  R.  Co.  V.  Savage,  —  Tex.  Civ.  App.  — ,  41  S.  W.  663;  Texas  & 
P.  R.  Co.  V.  Avery,  —  Tex.  Civ.  App.  — ,  33  S.  W.  704.  And  see 
note  to  Missouri  P.  R.  Co.  v.  Sherwood,  T.  &  Co.  17  L.R.A.  643. 

Transportation  between  local  points  over  route  passing  out  of  state. 

In  the  carriage  of  freight  and  passengers  between  two  points  in 
one  state,  the  mere  passage  over  tiie  soil  of  another  state  does  not 
render  that  business  foreign  which  is  otherwise  domestic  Lehigh 
Valley  R.  Co.  v.  Pennsylvania,  145  U.  S.  192,  36  L.  ed.  672,  4  Inters. 
Com.  Rep.  87, 12  Sup.  Ct.  Rep.  806. 

The  Railroad  Commission  of  Arkansas  cannot,  without  violating 
the  commerce  clause  of  the  Federal  Constitution,  fix  and  enforce  rates 
for  the  continuous  transportation  of  goods  between  two  points  within 
the  state  of  Arkansas,  where  a  large  part  of  the  route  is  outside  of  the 
state,  through  the  Indian  Territory  or  Texas.  Hanley  v.  Kansas 
City  Southern  R.  Co.  187  U.  S.  617,  47  L.  ed.  333,  23  Sup.  Ct.  Rep. 
214. 


OOIiORADO  SUPKEMB  OOURT. 

ATCHISON,  TOPBKA  &  SANTA  PE  RAILWAY  COMPANY 

V. 

WILLIAM  N,  BOWMAN. 

[Nos.  8474,  8476.] 

(—  CJolo.  — ,  168  Pac.  814.) 

MH^eriwUnation'^  Bates '^Boctension  of  oredU, 

1.  An  extension  of  credit  by  an  interstate  carrier,  althoogb.  not 
provided  for  in  the  published  tariff,  is  unlawful  only  when  credit  ia 
given  under  such  circumstances  that  make  it  in  effect  a  discrimina- 
tion within  the  prohibition  of  the  interstate  commerce  act. 

Diacriminatian  ^  Bates  ^  Extension  of  credit. 

2.  A  contract  by  an  interstate  carrier  to  transport  for  a  concert 
company  a  considerable  number  of  musicians  from  different  parts  of 
the  United  States  and  Mexico,  and  to  aooept  payment  therefor  in 
weekly  instalments  of  $600,  which  was  made  at  a  time  when  the  exact 
amount  of  transportation  needed  could  not  be  asoortained,  and  which 
resulted  in  furnishing  transportation  to  the  value  of  $2,000,  does  not 
constitute  unlawful  discrimination  within  the  meaning  of  }  6  of  the 
interstate  commerce  act. 

[July  3,  1916.] 
P.U.R.1916F. 
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Wkit  of  error  by  the  plaintiff  from  a  judgment  of  the  District 
Conrt  of  Denver  City  and  County,  George  W.  Allen,  Judge,  in 
favor  of  the  defendant  in  an  action  to  recover  certain  instalments 
which  defendant  agreed  to  pay,  under  a  contract  to  provide  cer- 
tain transportation,     Eeversed. 

Appearances :  Bogers,  Ellis,  &  Johnson,  Percy  Robinson,  and 
Gardiner  Lathrop  (Robert  Dunlap,  of  counsel)  for  plaintiff  in 
error;  Otto  Bock,  Clifford  W.  Mills,  and  Wm.  L.  Boatright  for 
defendant  in  error. 

Teller,  J.,  delivered  the  opinion  of  the  court: 

The  plaintiff  in  error,  a  railroad  corporation  with  a  line  of 
railway  running  southward  from  Denver,  entered  into  an  agree- 
ment with  the  Denver  Associated  Concert  Company  to  provide 
transportation  for  a  nimiber  of  band  musicians  from  points  in 
Mexico,  New  York,  and  Texas,  to  Denver,  to  be  paid  for  by  the 
concert  company  at  the  rate  of  $500  per  week  till  fully  paid. 
It  received  from  tlie  concert  company  an  order  on  its  treasurer 
for  payments  as  above  stated.  J.  E.  Roach,  one  of  the  defend- 
ants below,  and  defendant  in  error  Bowman,  were,  respectively, 
president  and  secretary-treasurer  of  the  concert  company,  and 
they,  with  one  Geiger,  entered  into  a  written  contract  whereby 
they  guaranteed  the  payment  of  $500  per  week  on  said  bill  for 
transportation.  The  members  of  the  band  were  brought  to  Den- 
ver by  the  plaintiff  in  error  at  an  expense  of  about  $2,000,  as 
appears  from  the  evidence.  The  concert  company  having  failed 
for  two  weeks  to  make  payment  as  agreed,  the  plaintiff  in  error 
brought  suit  on  the  contract  of  guaranty,  and  two  weeks  later 
a  second  suit  was  brought  These  suits  were  consolidated  for 
trial,  and  the  writs  of  error  sued  out  thereon  have  been  treated 
as  consolidated  in  this  court.  Geiger,  one  of  the  defendants  in 
the  action,  was  adjudged  a  bankrupt  prior  to  the  trial  of  the 
cause,  and  the  action  was  thereupon  dismissed  as  to  him.  De- 
fendant Roach  did  not  appear  in  the  action,  and,  his  default  hav- 
ing been  entered,  the  case  proceeded  against  Bowman.  An  agreed 
statement  of  facts  was  filed  in  the  cause,  from  which  it  appears 
that  the  plaintiff  in  error's  charges  for  transportation  were  in 
accordance  with  the  tariffs  filed  under  the  interstate  commerce 
act.  The  case  was  tried  to  the  court  and  judgment  entered  in 
favor  of  defendant,  Bowman  j  the  court  refusing  to  enter  judg- 
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ment  against  Boach,  who  was  in  default  On  the  oral  argu- 
ment in  this  court  the  case  against  Boach  was  dismissed  on  mo- 
tion of  the  plaintiff  in  error.  The  trial  court  held  the  contract 
with  the  concert  company  void;  the  extension  of  credit  being, 
in  the  court's  view,  an  action  of  "favoritism  that  is  forbidden  ,by 
the  interstate  commerce  law."  That  contract  being  found  void, 
the  guaranty  was  also  held  void. 

[1]  Counsel  for  defendant  in  error  contend  that  the  extension 
of  credit  for  which  the  contract  provides  is  in  violation  of  §  6 
of  [the  Interstate  Commerce  Law  of  1887  as  amended  by]  the 
act  of  1906  (34  Stat,  at  L.  p.  587,  chap.  3591,  Comp.  Stat.  1913, 
§  8569,  and  do  not,  they  say,  rely  on  §§  2  and  3  of  the  act  of 
1887,  which  are  discussed  at  length  in  the  opening  brief  for 
plaintiff  in  error. 

The  part  of  said  §  6,  which  is  alleged  to  render  the  contract 
in  question  void,  reads  as  follows:  ^TTo  carrier,  unless  other- 
wise provided  by  this  act,  shall  engage  or  participate  in  the  trans- 
portation of  passengers  or  property,  as  defined  in  this  act,  unless 
the  rates,  fares,  and  charges  upon  which  the  same  are  transported 
by  said  carrier  have  been  filed  and  published  in  accordance  with 
the  provisions  of  this  act ;  nor  shall  any  carrier  charge  or  demand 
or  collect  or  receive  a  greater  or  less  or  different  compensation 
for  such  transportation  of  passengers  or  property,  or  for  any  serv- 
ice in  connection  therewith,  between  the  points  named  in  such 
tariffs  than  the  rates,  fares,  and  charges  which  are  specified 
in  the  tariff  filed  and  in  effect  at  the  time;  nor  shall  any  carrier 
refund  or  remit  in  any  manner  or  by  any  device  any  portion 
of  the  rates,  fares,  and  charges  so  specified,  nor  extend  to  any 
shipper  or  person  any  privileges  or  facilities  in  the  transporta- 
tion of  passengers  or  property,  except  such  as  are  specified  in 
such  tariffs." 

The  contention  that  this  section  of  the  law  is  violated  by  the 
contract  in  suit  is  based  on  the  fact  that  the  passenger  tariff 
schedules  filed  by  the  plaintiff  in  error,  under  the  statute,  make 
no  provision  for  the  extension  of  any  credit.  Counsel  say  that 
they  do  not  contend  that  a  railroad  company  cannot  under  any 
circumstances  extend  credit,  but  that  it  cannot  grant  credit  to 
one  person  when  it  does  not  do  so  generally,  and  when  the  tariffs 
do  not  provide  for  credit.  In  support  of  this  proposition,  coun- 
sel rely  on  Hocking  Valley  E.  Co.  v.  United  States,  127  C.  d 
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A.  285,  210  Fed.  735,  in  which  case  the  defendant  was  charged 
by  indictment  with  violating  the  law  by  giving  special  conces- 
sions to  one  of  its  shippers.  It  appears  that  on  making  the 
monthly  settlement  with  this  shipper  line  railroad  company  ac- 
cepted the  shipper's  note  at  four  months,  with  interest  at  5  per 
cent,  in  accordance  with  a  previous  arrangement;  and  that  the 
note  was  renewed  from  time  to  time,  and  at  last  merged  into 
three-year  debenture  bonds.  The  circuit  court  of  appeals  de- 
clined to  consider  the  counts  which  charged  a  violation  of  the 
law  in  the  acceptance  of  a  "less  or  diflFerent  comi)ensation,"  and 
the  extension  of  a  "privilege  in  regard  to  transportation"  not 
specified  in  the  tarijffs,  and  decided  the  case  on  the  counts  charg- 
ing discrimination.  The  court  held  that  the  railroad  company 
was  guilty  of  such  discrimination  as  is  prohibited  by  law  when 
it  gave  one  coal  company  "long  credit,"  while  requiring  others 
to  pay  f  rei^t  charges  in  cash  on  monthly  settlements,  and  re- 
quired such  payments  to  be  secured  by  bonds  with  sureties.  The 
case,  therefore,  is  not  decisive  of  the  claim  that  a  credit  not 
provided  for  in  the  published  tariffs  is  unlawful.  The  trial  court 
in  that  case  and  the  circuit  court  of  appeals  in  its  opinion  recog- 
nized that  short  credits  are  sometimes  a  business  necessity  or  a 
great  convenience  in  railroad  business,  and  the  indictment  recited 
the  giving  of  such  credits  as  the  usual  practice  of  the  railroad 
company ;  the  discrimination  charged  consisting  in  the  long-term 
credits,  and  the  exemption  from  the  requirement  of  a  bond  with 
sureties  to  secure  payments. 

Judge  Killits,  the  trial  judge,  said  (United  States  v.  Hocking 
Valley  R.  Co.  [D.  0.]  194  Fed.  244) :  "As  we  have  noted  above, 
the  deviation  from  cash  collections,  due  to  inconvenience  and 
delay  in  carriage  involved  in  collecting  and  accounting  imme- 
diately for  each  shipment,  out  of  which  has  arisen  the  custom  of 
charging  for  prepaid  freights  to  be  settled  monthly  upon  account- 
ing for  fare  and  other  incidentals  of  the  traffic,  is  apparent  only. 
The  transaction  under  these  circumstances  is  substantially  cash, 
to  be  considered  as  contemporaneous  with  the  service." 

In  Qamble-Eobinson  Commission  Ca  v.  Chicago  &  N".  W.  R 
Co.  21  L.R.A.(N.S.)  982,  94  C.  C.  A.  217,  108  Fed.  161,  16 
Ann.  Cas.  613,  in  deciding  a  case  which  arose  after  the  act  oi* 
1906  went  into  effect,  the  circuit  court  of  appeals  held  that  thi 
common-law  right  of  a  carrier  to  extend  or  refuse  credit  ha^ 
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not  been  taken  away  by  the  interstate  commerce  law,  but  does 
not  refer  to  §  6  of  said  act  The  holding  was  that  the  refusal 
to  give  to  one  shipper  credit,  while  credit  was  given  to  other 
shippers,  was  not  such  unjust  discrimination  as  the  law  prdiiibits. 

The  result  of  these  decisions  seems  to  be  that  some  credit  may 
be  extended,  and  the  extension  becomes  unlawful  only  when  it  is 
given  under  circumstances  and  to  an  extent  which  makes  it  dis- 
crimination within  the  meaning  of  the  term  as  is  used  on  the 
statute.  ' 

Each  case  must  be  determined,  then,  on  its  facts.  A  credit 
being  permissible  when  it  is  a  business  necessity,  or  a  matter  of 
great  and  evident  convenience,  it  must  be  determined  in  each 
case  whether  or  not  the  credit  is  justified  within  the  rule  stated, 
and  whether  or  not  it  amounts  to  discrimination  such  as  the  law 
forbids. 

[2]  In  this  case  the  estimated  total  of  fares  was  about  $2,700 ; 
and  this  was  to  be  paid  at  the  rate  of  $500  per  week,  a  credit 
on  the  last  payment  of  six  weeks,  or  an  average  credit  of  three 
weeks  on  the  whole  sum.  Such  credit  was  not  strictly  necessary 
as  a  business  matter,  but  it  was  an  evident  convenience  to  the 
concert  company  and  its  officers.  They  wished  to  bring  to  Den- 
ver a  considerable  number  of  musicians  to  form  a  band,  and 
many  of  these  musicians  were  in  Mexico,  some  were  in  Texas, 
and  three  in  New  York.  How  many  could  be  induced  to  c(Hne 
from  Mexico,  and  from  what  points,  could  not  be  determined  at 
the  date  of  the  contract;  nor  was  the  cost  of  the  tickets  from 
points  in  Mexico  known  to  any  of  the  parties  to  the  contract 
The  concert  company  represented  that  it  was  necessary  to  have 
the  band  members  come  at  once  in  order  to  be  ready  to  play  at 
the  opening  of  a  resort  known  as  Luna  Park  during  the  first 
week  in  June.  Under  these  circumstances,  the  contract  was 
made  on  May  20,  1911,  and  transportation  furnished  to  the 
value  of  $2,000. 

Upon  careful  consideration  of  this  transaction,  it  does  not 
appear  that  it  amounts  to  discrimination  such  as  the  law  for- 
bids. This  is  not  such  a  case  as  is  cont^nplated  by  the  court 
in  the  language  cited  by  counsel  from  Delaware,  L.  &  W.  R.  Oo. 
V.  United  States,  231  U.  S.  363,  58  L.  ed.  269,  34  Sup.  Ot 
Kep.  65.  In  that  case  the  defendant  was  indicted  for  hauling 
over  its  lines  its  own  goods,  not  necessary  for  its  use  as  a  common 
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carrier.  It  was  suggested  that  no  one  could  be  harmed  by  the 
act  in  question  because  the  company  could  have  purchased  the 
goods  at  the  place  of  delivery. 

It  was  in  connectioii  with  that  suggestion  that  the  language 
quoted  was  used.  The  act  charged  was  prohibited  in  terms,  and 
henoe,  of  course^  the  question  of  its  effect  as  discriminatory  or 
otherwise  was  not  involved.  In  this  case  the  giving  of  credit  is 
not  specifically  prohibited,  and  it  is  only  when  credit  is  given 
under  such  circumstances  as  make  it  in  effect  a  discrimination 
that  it  comes  within  the  prohibition  of  the  statute.  We  are  at 
liberty,  then,  to  consider  each  case  on  the  facts  presented,  and 
from  them  determine  as  to  the  lawfulness  of  the  credit 

As  the  trial  court  stated,  this  case  is  s%d  generis.  On  the  record 
the  contract  appears  to  be  a  plain  business  transaction.  The 
officers  of  the  concert  company  wished  to  bring  the  band  mem- 
bers to  Denver,  and  the  company  did  not  have  funds  sufficient 
to  pay  the  men's  fares  and  incidental  expenses  from  their  re- 
spective locations;  nor  was  it  known  how  many  would  come, 
from  what  points  they  would  start,  or  how  much  the  fares  would 
be.  The  plaintiff  in  error  wanted  to  furnish  so  much  of  the 
transportation  as  its  linee  would  provide.  The  arrangement  to 
provide  the  transportation  over  connecting  lines,  by  telegraphic 
instructions. to  its  agents  in  Mexico  and  elsewhere,  was  reason- 
able and  natural,  and  suggests  to  us  nothing  in  the  nature  of 
favoritism. 

The  plan  being  justified  on  a  business  basis,  there  is  no  reason 
to  suppose  that  a  similar  arrangement  would  not  be  made  with 
other  persons  under  like  circumstances. 

The  common-law  right  to  give  credit  being  unquestioned,  we 
ought  not  so  to  interpret  the  law  as  to  abrogate  that  right,  and 
deprive  a. earner  of  compensation  for  services  rendeEved  in  good 
faith,  unless  such  interpretation  is  clearly  necessary. 

"A  statute  will  not  be  construed  as  taking  away  a  common- 
law  right  existing  at  the  date  of  its  enactment,  unless  that  result 
is  imperatively  required."  Texas  &  P.  R.  Co.  v.  Abilene  Cotton 
Oil  Co.  204  U.  Si  426-437,  51  L.  ed.  553-557,  27  Sup.  Ct. 
Rep.  354,  .9.  Ann.  Cas.  1075. 

-  In  the  same  case,  at  page  439  of  204  TJ.  S.,  it  is  said:  "That 
the  act  to  r^ulate  commerce  was  intended  to  afford  an  effective 
means  for  redressing  the  wrongs  resulting  from  unjust  discrimi- 
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nation  and  undue  preference  is  undoubted.  Indeed,  it  is  not 
open  to  controversy  that  to  provide  for  these  subjects  was  amorig 
the  principal  purposes  of  the  act." 

We  find  no  necessity  nor  reason  for  holding  that  the  law  itf 
intended  to  prohibit  a  contract  like  the  one  in  suit;  and  under 
the  rule  laid  down  by  the  Supreme  Court  of  the  United  States, 
as  above  quoted,  we  must  hold  the  contract  in  suit  free  from  ob- 
jection under  the  interstate  commerce  act. 

It  should  be  further  considered  that  the  defendant  in  error^s 
contention,  if  sustained,  leads  to  a  violation  of  that  provision  of 
the  statute  which  requires  interstate  carriers  to  collect  their  tarilBF 
rates  from  all  persons  shipping  or  traveling  over  Aeir  lines.  It 
is  evident  that  the  requirement  that  the  carrier  collect  fares  ac- 
cording to  its  tariff  rates  is  as  important  a  part  of  the  statute 
as  is  the  provision  against  discrimination,  or  the  acceptance  of 
a  rate  less  than  or  different  from  that  prescribed  in  the  published 
schedule.  This  fact  is  material  in  the  determination  of  a  case 
where  the  invalidity  of  a  contract  for  transportation  is  asserted 
only  as  an  implication  from  positive  provisions  of  the  law. 

The  spirit  of  the  statute  does  not  justify  the  implication  in 
this  case.  For  the  reasons  above  stated,  we  are  of  the  opinion 
that  the  court  erred  in  finding  for  the  defendant. 

The  judgment,  in  each  of  these  cases,  is  reversed. 

Judgment  reversed. 

Gabbert,  Ch.  J.,  and  Hill,  J.,  concur. 
Eehearing  denied  July  3,  1916. 


HililNOIS  PUBIilC  UniilTIBS  COMMISSIOir, 

T.  J.  CONDON 

V. 

VANDALIA  RAILROAD  COMPANY  et  aL 
[Nos.  3741-3745  Consolidated.] 

BaOroads  ^  Equipment  ^  Proof  of  violation  of  headlights  law, 

1.  Proof  of  specific  yiolations  of  the  headlights  lav  oa  engines 
in  actual  service  under  normal  operating  conditions  is  not  overcome 
by  evidence  of  the  results  of  tests  made  under  favorable  conditions. 
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Oonsiitutianal  law  ^^  Due  process  and  equal  protection. 

2.  The  Illinois  headlights  law  (Laws  1013,  p.  506)  is  within  the 
police  powers  of  the  state,  and  does  not  deprive  a  railroad  of  its 
property  without  due  process  of  law  or  of  the  equal  protection  of  the 
laws. 

Interstate  commerce -^  Railroads -^  Locomotive  headlights, 

3.  Congress  has  not  assumed  jurisdiction  of  the  regulation  of  loco- 
motive headlights  so  as  to  abrogate  the  Illinois  law  on  the  subject, 
bj  the  amendment  to  the  Federal  ''boiler  inspection  act/'  providing  for 
the  inspection  and  regulation  of  "the  entire  locomotive  .  .  .  and 
all  parts  and  appurtenances  thereof/'  sinoe  such  provision  is  designed 
to  ascertain  the  condition  as  to  repair  and  fitness  for  service  of  the 
equipment,  rather  than  to  prescribe  standards  of  efficiency,  and  no 
Federal  standard  for  headlights  has  been  prescribed. 

Oom>missions -^  Powers  and  duties '^  Statute  superseded  by  Federal 
regulation, 

4.  The  Illinois  Commission  will  not  hold  in  a  doubtful  case  that  a 
state  statute  has  been  superseded  by  Federal  regulation. 

[February  10,  1916.] 

Complaint  that  various  railroads  were  not  complying  with 
the  Illinois  statute;  violation  of  the  statute  found  as  charged 
and  secretary  ordered  to  send  copies  of  order  to  the  various 
state's  attorneys  of  the  counties  where  violations  occurred. 

By  the  Commission:  Complaints  were  filed  in  the  above 
cases,  charging  each  of  the  respondent  companies  with  operating 
its  locomotive  engines  over  the  railroad  owned,  controlled,  and 
operated  by  it  in  Illinois,  with  headlights  that  did  not  comply 
with  the  Illinois  law.  The  cases  were  consolidated  and  heard 
together. 

The  Illinois  statute  in  relation  to  headlights  was  approved 
June  26,  1913  (Laws  of  Illinois  1913,  p.  506).  Section  1  pro- 
vides "that  all  common  carriers  by  railroad,  operating  or  do- 
ing business  in  this  state,  shall  be  required  to  equip  and  maintain 
and  use  on  all  locomotive  engines  used  by  them  in  passenger 
service  (except  suburban  passenger  service),  a  headlight  of  suf- 
ficient candle  power,  measured  with  the  aid  of  a  reflector,  to 
throw  a  light  in  clear  weather  that  will  enable  the  operator  of 
same  to  plainly  discern  an  object  the  size  of  a  man,  upon  the 
track,  at  a  distance  of  800  feet  from  the  headlight;  and  up- 
on all  locomotive  engines  used  by  them  in  freight  service,  exclu- 
sive of  engines  in  switching,  and  transfer  service,  with  a  head- 
light of  sufficient  candle  power,  measured  with  the  aid  of  a 
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reflector  to  throw  a  light  in  clear  weather  that  will  enable  the 
operator  of  same,  to  plainly  discern  an  object  the  size  of  a  man 
upon  the  track,  at  a  distance  of  450  feet  from  the  headlight ;  and 
upon  all  engines  used  by  them  in  switching,  transfer,  and  subur- 
ban passenger  service,  with  a  headlight  of  sufficient  candle  pow- 
er, measured  with  the  aid  of  a  reflector,  to  throw  a  light  in  clear 
weather  that  will  enable  the  operator  to  plainly  discern  an  ob- 
ject the  size  of  a  man  upon  the  track,  at  a  distance  of  250  feet 
from  the  headlight;  Provided,  this  act  shall  not  apply  to  any 
locomotive  engines  running  between  sunup  and  sundown,  or  to 
any  locomotive  engine,  the  equipment  of  which  has  failed  during 
the  trip,  providing  it  is  shown  that  the  equipment  was  in  efficient 
and  effective  working  condition  when  the  trip  was  begun." 

Section  2  prescribes  a  fine  of  not  less  than  $100,  nor  more 
than  $500,  for  each  violation. 

It  appeared  on  the  hearing  that  the  Chicago,  Indiana,  &  South- 
em  Railway  Company  had  been  consolidated  with  the  New  York 
Central  Railroad  Company.  The  other  defendants  answer 
denied  the  jurisdiction  of  the  Commission,  denied  violation  of 
the  statute;  asserted  that  the  statute  was  void  as  in  contraven- 
tion of  §  2,  art  2,  of  the  Illinois  Constitution;  that  it  deprived 
the  defendants  of  their  property  without  due  process  of  law  in 
violation  of  the  14th  Amendment  of  the  Federal  Constitution; 
that  it  violated  the  Commerce  clause  of  the  Constitution ;  that  it 
deprived  the  respondents  of  the  equal  protection  of  the  laws; 
and  that  the  statute  was  void  because  indefinite  and  uncertain. 
The  answers  also  claimed  that  Congress  had  taken  jurisdiction  of 
the  matter  by  the  amendment  of  1915  to  the  act  in  relation  to 
locomotive  boilers. 

[1]  The  proof  offered  by  the  complainant  consisted  of  the 
testimony  of  P.  R.  McCann,  assistant  engineer  of  the  Commis- 
sion, E.  C.  Wilson,  investigator,  and  Frank  E.  Henshaw,  safety 
appliance  inspector.  These  men  testified  to  a  number  of  tests 
made  of  headlights  on  various  engines  in  regular  operation  in 
the  movement  of  trains.  The  manner  of  the  tests  was  similar  in 
all  cases.  For  example,  a  test  was  made  on  the  evening  of  Feb- 
ruary 19,  1915,  at  Bemis,  Illinois,  on  the  Chicago,  Indiana,  & 
Southern  Railroad,  a  part  of  the  New  York  Central  lines.     A 

test-field  800  feet  in  length  was  laid  out  and  marked  at  intervals 
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of  60  feet.  Investigator  Wilson  and  a  member  of  the  Engineers' 
Brotherhood  boarded  the  engine.  The  engineeer  was  notified  that 
a  headlight  test  was  to  be  made,  and  was  directed  to  look  out  for 
a  man  standing  in  the  track  within  a  mile  of  the  Bemis  yards. 
The  witness  McCann,  in  dark  dothes^  stood  in  the  center  of  the 
track  at  the  zero  mark.  When  the  engineer  gave  the  signal  that 
he  saw  the  man  in  the  track,  Wilson  immediately  dropped  a 
fusee  as  a  marker  from  the  engine,  and  the  distance  was  meas- 
ured and  found  to  be  but  127  feet 

The  testimony  tended  to  show  that  various  railroad  ofBcials 
were  present  at  some  of  the  tests  made,  checked  the  figures  and 
observation,  and  allowed  the  tests  to  proceed  without  criticism. 

Altogether,  seventeen  such  tests  were  made,  including  head- 
lights on  passenger  and  freight  engines  in  r^ular  service  and  a 
few  on  switch  engines.  The  roads  on  which  these  tests  were 
made  were  the  Vandalia  Eailroad;  the  Chicago,  Indiana,  & 
Southern  Eailway;  the  Cleveland,  Cincinnati,  Chicago,  &  St. 
Louis  Kailway;  and  the  Pittsburgh,  Cincinnati,  Chicago,  &  St. 
Louis  Eailroad. 

The  distance  at  whioh  the  man  on  the  track  was  observed,  as 
measured  in  these  tests,  ranged  from  108  to  216^  feet,  though  in 
one  instance  the  witness  jumped  from  the  track  when  the  engine 
was  about  50  feet  away  and  no  signal  had  been  given. 

These  tests  were  taken  under  ordinary  working  conditions,  ex- 
cept that  in  each  case  the  engineer  had  been  notified  in  advance 
that  the  test  was  to  be  made.  It  can  hardly  be  denied  that  the 
proof  makes  a  prima  facie  case  of  noncompliance  with  the  stat- 
ute. 

The  testimony  on  behalf  of  the  respondents  showed  experi- 
ments and  observations  on  behalf  of  the  railroads  to  ascertain  the 
effectiveness  of  a  23-inch  Bressel  headlight  with  a  Mangin  mir- 
ror, such  as  is  in  common  use. 

On  June  23  and  24,  1914,  near  Dyer,  Illinois,  on  a  level  piece 
of  track  in  the  open  coimtry,  where  there  were  no  trees  and  no 
shadows  thrown,  a  field  of  2,500  feet  was  laid  out  and  marked 
at  intervals  of  25  feet  It  was  a  dark  night,  clear,  no  moon,  and 
the  stars  shining.  Three  men  were  sent  out  to  walk  the  track 
from  the  2,500-foot  mark  towards  the  engine,  which  was  station- 
ary at  the  zero  mark.    One  man  was  in  light  clothes,  one  in  dark^ 
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and  one  in  medium  gray.  There  were  four  observers  on  the  en- 
gine, all  of  them  engineers  taken  from  active  service,  and  when 
one  of  them  saw  the  approaching  man,  the  whistle  was  blown,  the 
man  stopped,  and  his  distance  from  the  engine  was  measured. 

The  procedure  was  continued  until  all  the  watchers  had  re- 
ported that  the  man  was  in  sight 

Three  separate  tests  were  made  on  that  occasion,  with  four  ob- 
servers in  each  test  and  three  men  walking  the  track  to  be  ob- 
served. The  details  are  shown  in  respondents'  exhibit  1.  The 
distances  in  feet  at  which  the  man  in  white  was  seen  ranged  from 
2,069  to  2,483 ;  the  man  in  gray,  1,664  to  2,291 ;  and  the  man  in 
black,  1,100  to  1,864. 

Similar  experiments  were  made  at  the  test-field  near  Dyer,  on 
May  12,  1915.  On  this  occasion  the  watchers  on  the  engine  held 
push-buttons  connecting  with  signal  lights  in  a  shack  1,000  feet 
from  the  engine,  so  that  each  observer,  without  apprising  the 
others,  could  indicate  when  the  man  on  the  track  came  within 
his  vision.  The  results  of  these  experiments,  in  which  twelve 
observers  participated,  are  shown  in  respondents'  exhibit  3.  The 
distances  at  which  the  man  in  light  clothing  was  observed  ranged 
from  475  feet  to  3,000  feet;  the  man  in  "medium"  clothing,  318 
feet  to  2,492  feet;  and  the  man  in  dark  clothing,  225  feet  to 
1,944  feet. 

In  the  view  of  the  Commission,  the  proof  of  specific  violations 
of  the  law  on  engines  in  actual  service  is  not  overcome  by  the  re- 
sults of  these  tests. 

[2]  The  objections  urged  against  the  constitutionality  of  the 
statute  are  for  the  most  part  disposed  of  by  the  decision  in  At- 
lantic Coast  Line  R.  Co.  v.  Georgia,  234  TJ.  S.  280,  58  L.  ed. 
1312,  34  Sup.  Ct.  Rep.  829.  The  statute  there  in  question  re- 
quired railroads  to  equip  locomotives  running  on  the  main  line 
"with  a  good  and  sufficient  headlight,  which  shall  consume  not 
less  than  300  watts  at  the  arc,  and  with  a  reflector  not  less  than 
23  inches  in  diameter."  The  railroad  was  convicted  of  violating 
this  statute,  and  the  conviction  was  sustained  by  the  court  of  ap- 
peals of  Georgia.  In  aflSrming  the  judgment,  the  United  States 
Supreme  Court  held  that  the  statute  was  within  the  police  powers 
of  the  state,  that  its  wisdom  was  for  the  legislature,  and  that  it 
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did  not  deprive  the  railroad  of  liberty  or  property  without  due 
process  of  law,  nor  deny  it  the  equal  protection  of  the  laws. 

[3]  The  court  also  held  that  the  Georgia  statute  was  not  in- 
valid as  constituting  an  unwarranted  interference  with  inter- 
state commerce.  The  court  applied  the  principle  that,  "in  the 
absence  of  legislation  by  Congress,  the  states  are  not  denied  the 
exercise  of  their  power  to  secure  safety  in  the  physical  opera- 
tion of  railroad  trains  within  their  territory,  even  though  such 
trains  are  used  in  interstate  commerce." 

The  court,  after  referring  to  various  acts  of  Congress,  con- 
cludes :  "But  it  is  manifest  that  none  of  these  acts  provides  regu- 
lations for  locomotive  headlights.  .  •  .  It  does  not  appear, 
however,  either  that  Congress  has  acted,  or  that  the  Commission, 
under  the  authority  of  Congress,  has  established  any  regulation 
so  far  as  headlights  are  concerned.  As  to  these,  the  situation  has 
not  been  altered  by  any  exertion  of  Federal  power,  and  the  case 
stands  as  it  has  always  stood,  without  regulation,  unless  it  be 
supplied  by  local  authority.  The  most  that  can  be  said  is  that 
inquiries  have  been  made,  but  that  Congress  has  not  yet  de- 
cided to  establish  regulations,  either  directly  or  through  its  sub- 
ordinate body,  as  to  the  appliance  in  question.  The  intent  to 
supersede  the  exercise  of  the  state's  police  power  with  respect  to 
this  subject  cannot  be  inferred  from  the  restricted  action  which 
thus  far  has  been  taken." 

It  is  urged,  however,  that  Congress  has  now  taken  jurisdic- 
tion of  the  regulation  of  locomotive  headlights,  so  as  to  super- 
sede state  legislation  on  the  subject;  and  reference  is  made  to 
the  amendment  of  March  4,  1915,  to  the  "boiler  inspection  act" 
The  Missouri  Public  Service  Commission  took  that  view  in 
Brotherhood  of  Locomotive  Firemen  &  Enginemen  v,  St.  Louis 
&  8.  F.  R.  Co.  2  Mo.  P.  S.  C.  E.  560,  P.U.R.1915F,  489. 

By  the  %oiler  inspection  act"  of  1911,  it  was  made  "unlawful 
for  any  common  carrier  ...  to  use  any  locomotive  engine 
propelled  by  steam  power  in  moving  interstate  or  foreign  traffic, 
mdess  the  boiler  of  said  locomotive  and  appurtenances  thereof 
are  in  proper  condition  and  safe  to  operate  in  the  service  to 
which  the  same  is  put,  that  the  same  may  be  employed  in  the  ac- 
tive service  of  such  carrier  in  moving  traffic  without  unnecessary 

peril  to  life  or  limb,  and  all  boilers  shall  be  inspected  from  time 
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to  time  in  accordance  with  the  provisions  of  this  act,  and  be  able 
to  withstand  such  test  or  tests  as  may  be  prescribed  in  the  rules 
and  regulations  hereinafter  provided  for."  [36  Stat,  at  L.  913, 
914,  chap.  103,  Comp.  Stat.  1913,  §  8631.] 

By  the  foregoing  amendment  of  1915,  it  was  enacted  that  the 
foregoing  provisions  "shall  apply  to  and  include  the  entire  loco- 
motive and  tender  and  all  parts  and  appurtenances  thereof,"  and 
that  the  inspectors  "appointed  under  the  act  of  February  17, 
1911,  shall  inspect  and  shall  have  the  same  powers  and  duties 
with  respect  to  aU  the  parts  and  appurtenances  of  the  locomotive 
and  tender  that  they  now  have  with  respect  to  the  boiler  of  a  lo- 
comotive and  the  appurtenances  thereof,  and  the  said  act  of 
February  17,  1911,  shall  apply  to  and  include  the  entire  locomo- 
tive and  tender  and  all  their  parts  with  the  same  force  and  eflFect 
as  it  now  applies  to  locomotive  boilers  and  their  appurtenances." 
[38  Stat,  at  L.  1192,  chap.  169.] 

It  seems  fair  to  argue  that  the  purpose  of  this  amended  statute 
is  to  provide  for  the  inspection  of  locomotives  and  their  parts, 
and  to  ascertain  their  condition  as  to  repair  and  fitness  for  serv- 
ice, rather  than  to  prescribe  standards  of  efficiency  in  the  head- 
light or  other  appurtenances  used.  It  does  not  appear  that  under 
the  Federal  statute  any  standard  for  headlights  has  been  pre- 
scribed. 

It  is  to  be  noted,  also,  that  a  part  of  the  violations  shown  in 
evidence  occurred  prior  to  the  passage  of  that  act,  and  all  of 
them  prior  to  its  taking  effect. 

[4]  This  Commission  will  not  hold,  in  a  doubtful  case,  that 
an  Illinois  statute  has  been  abrogated;  and  the  Commission  is 
not  convinced  that  the  Illinois  headlights  law  has  been  super- 
seded by  Federal  regulation  of  the  same  subject. 

By  law  it  is  the  duty  of  the  state's  attorneys  to  commence  and 
prosecute  all  prosecutions,  civil  and  criminal,  in  any  court  of  rec- 
ord, in  his  county,  in  which  the  people  of  the  state  or  county  may 
be  concerned  (Hurd's  Stat.  chap.  14,  §  5). 

It  is  therefore  ordered  that  the  secretary  of  this  Commission 
send  a  copy  of  this  order  to  the  state's  attorneys  of  the  proper 
counties  where  the  alleged  violations  took  place,  and  that  the 
officers  and  employees  of  this  Commission  who  took  part  in  the 
said  headlight  tests  co-operate  with  such  state's  attorneys,  if  re- 

P.U.R.1916F. 


Digitized  by 


Google 


CONDON  T,  VANDALIA  R.  CO.  107 

quested  by  them,  in  the  prosecution  of  said  railroads  for  such 
violations  of  the  headlights  law  as  are  shown  by  the  evidence  in 
this  case. 

By  order  of  the  Commission  this  10th  day  of  February,  1916, 
dated  at  Springfield,  Illinois. 

Note. — State  regulation  of  operation  of  railroads  as  affected  by 
Federal  control  over  interstate  commerce. 

The  Illinois  Commission  in  Condon  v.  Vandalia  R.  Co.,  ante,  160, 
points  out  that  a  different  conclusion  was  reached  by  the  Missouri 
Commission  in  Brotherhood  of  Locomotive  Firemen  &  Enginemen 
V.  St.  Louis  &  S.  F.  B.  Co.  2  Mo.  P.  S.  C.  B.  560,  P.U.B.1915P,  489, 
as  to  the  effect  of  congressional  legislation  upon  state  statutes  regu- 
lating headlights  on  locomotives. 

Li  State  V.  Orange  &  N.  W.  B.  Co.  (1915)  —  Tex.  Civ.  App.  — , 
181  S.  W.  494,  it  was  held  that  Congress  has  so  far  occupied  the  field 
of  legislation  relating  to  the  equipment  with  safety  appliances  of 
cars  moving  on  interstate  railways  by  the  act  of  March  2,  1893  (27 
Stat,  at  L.  531,  chap.  196,  Comp.  Stat.  1913,  §  8605),  as  amended 
by  the  act  of  March  2,  1903,  chap.  976,  32  Stat,  at  L.  943,  Comp. 
Stat.  1913,  §  8613,  as  to  invalidate,  as  applied  to  intrastate  move- 
ments of  logging  and  freight  cars  on  a  railroad  engaged  in  inter- 
state commerce,  the  provisions  of  the  Texas  act  requiring  automatic 
couplers  and  power  or  train  brakes  on  railroad  cars,  citing.  South- 
em  B.  Co.  V.  United  States,  222  U.  S.  20,  56  L.  ed.  72,  32  Sup.  Ct. 
Eep.  2,  3  N.  C.  C.  A.  822  (safety  appliance  act) ;  Northern  P.  B. 
Co.  V.  Washmgton,  222  TJ.  S.  370,  56  L.  ed.  237,  32  Sup.  Ct.  Bep. 
160  (hours  of  labor) ;  Erie  B.  Co.  v.  New  York,  233  U.  S.  671,  58 
L.  ed.  1149,  52  L.B.A.(N.S.)  266,  34  Sup.  Ct.  Eep.  756,  Ann.  Cas. 
1915D,  138  (hours  of  labor) ;  Missouri,  K.  &  T.  B.  Co.  v.  Harris, 
234  TJ.  S.  412,  58  L.  ed.  1377,  L.B.A.1915E,  942,  34  Sup.  Ct.  Bep. 
790  (right  to  limit  liability  for  loss  to  shipment)  ;  Atlantic  Coast 
.  Line  E.  Co.  v.  Georgia,  234  U.  S:  280,  58  L.  ed.  1312,  34  Sup.  Ct. 
Eep.  829  (headlights  on  locomotives) ;  Houston,  E.  &  W.  T.  B.  Co. 
v.  United  States,  234  U.  S.  342,  58  L.  ed.  1341,  34  Sup.  Ct.  Bep. 
833  (rates) ;  Southern  E.  Co.  v.  Beid,  222  U.  S.  424,  56  L.  ed.  257, 
32  Sup.  Ct.  Eep.  140  (rates) ;  Chicago,  B.  I.  &  P.  B.  Co.  v.  Hard- 
wick  Farmers'  Elevator  Co.  226  U.  S.  426,  57  L.  ed.  284,  46  L.E.A. 
(N.S.)  203,  33  Sup.  Ct.  Eep.  174  (penalty  for  not  furnishing  cars) ; 
State  V.  Texas  &  N.  0.  B.  Co.  58  Tex.  Civ.  App.  410,  124  S.  W.  984; 
Southern  R  Co.  v.  Eailroad  Commission,  236  U.  S.  439,  59  L.  ed. 
661,  35  Sup.  Ct.  Bep.  304  (safety  appliances). 

In  Be  Transportation  of  Logs,  P-461,  P.  S.  C.  Or.  Order  No.  76, 
Feb.  25,  1916,  the  Oregon  Commission  held  that  it  was  not  pre- 
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eluded  by  the  Federal  safety  appliance  act  from  prescribing  patent 
bunks  to  facilitate  the  unloading  of  lumber  cars^  since  Congress,  al- 
though undertaking  to  regulate  the  use  of  safety  appliances  for  the 
protection  of  the  passengers  and  employees  of  the  carriers,  has  not 
undertaken  to  prescribe  what  equipment  and  safety  appliances  shall 
be  supplied  for  the  protection  of  the  consignee  in  unloading  after 
the  movement  of  the  car  has  ceased. 

In  New  Albany  v.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  No.  2266, 
Aug.  11,  1916,  it  was  held  that  the  power  of  the  Indiana  Comiiiis- 
sion  was  limited  in  questions  of  transportation  to  matters  wholly  in- 
trastate. 

A  state  Commission  has  power  to  require  interstate  trains  to  stop 
on  signal  at  a  station  having  inadequate  train  service,  although  the 
purpose  of  the  order  is  to  facilitate  travel  to  and  from  a  point  beyond 
the  limits  of  the  state.  HoUe  v.  Minneapolis,  St  P.  &  S.  Ste.  M. 
B.  Co.  (Wis.)  Aug.  15,  1916. 

The  <liscontinuance  of  the  stopping  of  a  local  interstate  passenger 
train  at  a  second  station  within  a  city  upon  the  change  in  location  of 
the  union  station,  in  order  that  the  train  might  arrive  at  the  new 
union  station  at  the  same  time  as  at  the  former  union  station  to 
enable  passengers  to  make  connections,  is  not  justified  where  such 
stop  would  not  delay  the  train  more  than  one  minute,  would  accom- 
modate approximately  twenty  passengers  daily,  and  enable  them  to 
reach  the  business  section  of  the  city  thirty  minutes  earlier;  but  a 
through  train  which  has  never  made  but  one  stop  in  the  city  will 
not  be  required  to  make  the  two  stops,  where  the  train  would  be  de- 
layed an  unreasonable  length  of  time  on  account  of  the  operating  con- 
ditions. Craig  V.  Chicago,  B.  &  Q.  B.  Co.  Case  No.  755,  Dec.  16, 
1916. 

A  state  statute  (Wis.  Stat.  1915,  §  1797-10  m)  providing  that 
carriers  moving  carload  freight  at  an  average  rate  of  less  than  75 
miles  for  each  twenty-four  hours  shall  allow  the  consignee  addi- 
tional free  time  for  tmloading,  without  demurrage,  is  invalid  as  to 
interstate  commerce  because  conflicting  with  demurrage  rules  ap- 
proved by  the  Interstate  Commerce  Commission,  and  cannot  be  up- 
held as  to  intrastate  commerce  for  the  reason  that  the  provisions  rela- 
tive to  local  or  state  commerce  covered  by  the  same  general  words  do 
not  constitute  a  severable  portion  of  the  statute  which  could  be  up- 
held. Chicago,  M.  &  St.  P.  B.  Co.  v.  Bock  County  Sugar  Co.  (1916) 
162  Wis.  374, 156  N.  W.  607. 

A  state  statute  requiring  the  elimination  of  dangerous  grade  cross- 
ings is  an  exercise  of  the  police  power  that  is  within  the  scope  of  the 
local  law,  and  is  not  an  interference  with  interstate  commerce  in  the 
present  state  of  Federal  legislation  upon  that  subject.  Erie  B.  Co. 
V.  Public  Utility  Comrs.  (1916)  —  N.  J.  L.  — ,  98  Atl.  15.  (Head- 
note  by  the  court.) 
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A  statute  imposing  a  privilege  or  occupation  tax  upon  the  mile- 
age of  railroads  in  the  state,  which  directed  the  Railroad  Commis- 
sion to  classify  railroads  according  to  the  charter  and  the  **gros6 
earning  of  each/'  is  not  imconstitutional  upon  the  ground  that  it 
imposes  a  burden  upon  interstate  commerce  because  it  makes  no  pro- 
vision for  exempting  or  excepting  the  earnings  derived  from  inter- 
state commerce  and  business  done  for  the  United  States  govern- 
ment, where  the  statute  manifests  an  intention  to  tax  only  on 
account  of  the  business  carried  on  in  the  state,  and  the  Commission 
has  always  classified  railroads  according  to  the  intrastate  earnings. 
New  Orleans,  M.  &  C.  B.  Co.  v.  State  (1916)  —  Miss.  — ,  70  So. 
355. 


HililNOIS  PUBLIC  UTILITIES  COMMISSION. 

BE  PEOPLE'S  GAS  &  ELECTBIC  COMPANY, 
[No.  6867.] 

Bates '■^  Blectriotty '^  Mtiximum  rate  for  domesHe  ooneumera. 

The  Illinois  Commiasion  disapproved  an  electric  rate  schedule 
which  increased  the  charges  for  all  picture  shows  and  opera  houses 
which  may  consume  less  than  225  kw.  hrs.  a  month  and  which  fixed 
the  maximum  demand  for  residences  at  20  kw.  hrs.  a  month. 

[September  5,  1916.] 

Application  for  approval  of  electric  rate  schedule;  schedule 
disapproved  and  a  new  schedule  established. 

ShaWy  Commissioner:  On  July  20,  1916,  the  People^s  Gks 
&  Electric  Company  of  Savanna  filed  with  this  Commission  rate 
schedule  I.  P.  U.  C.  2  (canceling  I.  P.  IT.  0.  1),  in  which  it  pro- 
posed to  change  the  rates  for  electric  service  in  the  city  of  Sa- 
vanna, county  of  Carroll,  and  it  was  further  proposed  in  the  said 
schedule  that  such  rates  should  become  effective  August  20, 1914. 

It  appeared  from  an  examination  of  the  aforesaid  schedule  that 
the  Commission  should  enter  upon  a  hearing  concerning  the  pro- 
priety of  the  proposed  rates,  and  that  pending  the  hearing  and 
decision  thereon  the  said  rates  should  not  go  into  effect. 

On  July  27,  1916,  the  Commission  entered  an  order  in  this 
case  suspending  until  December  16,  1916,  the  aforesaid  rates. 
The  Commission  caused  a  copy  of  the  said  suspension  order  to  be 
dtdy  served  upon  the  applicant  herein,  and  on  August  9,  1916, 
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held  a  hearing  at  Chicago.  The  time  fixed  for  the  said  hearing 
was  not  less  than  ten  days  after  the  date  of  the  service  of  the  no- 
tice, which  fixed  the  time  when,  and  a  place  where,  said  hearing 
should  be  had.  At  said  hearing  F.  P.  Bowen,  general  manager, 
appeared  on  behalf  of  the  People's  Gks  &  Electric  Company ;  no 
objectors  appeared. 

The  aforesaid  schedule  of  electric  rates  in  Savanna,  I.  P.  XT.  C. 
2  of  the  People's  Gas  &  Electric  Company  of  Savanna,  was  sus- 
pended for  the  reason  that  it  would  cause  all  picture  shows  and 
opera  houses  which  may  consume  less  than  225  kilowatt  hours  per 
month  to  suffer  an  increase  in  their  monthly  bills,  and  for  the 
further  reason  that  in  the  aforesaid  schedule  the  maximum  de- 
mand rate  for  lighting  service  was  proposed,  and  the  maximum 
demand  of  residences  fixed  at  20  kilowatt  hours  per  month.  The 
method  of  determining  the  maximum  demand  for  business  houses 
was  not  stated.  It  appears  to  the  Commission  that  the  residential 
consumers  would  be  unfairly  discriminated  against,  particularly 
the  small  residence  consumer  who  could  secure  no  advantage  of 
his  possible  long-hour  use  of  electricity  until  he  has  taken  the 
relatively  large  consumption  of  20  kilowatt  hours  per  month.  It 
would  seem,  moreover,  that  a  maximum  demand  form  of  rate,  if 
utilized  at  all,  should  be  applied  upon  a  reasonable  and  scientific 
basis,  which  is  as  fair  and  equitable  to  all  users  of  electricity  as 
is  possible  in  the  practical  working  of  this  type  of  rate.  At  the 
hearing  of  the  case,  the  applicant  herein  stated  that  it  desired 
to  withdraw  all  the  rates  contained  in  the  aforesaid  schedule, 
and  stipulated  that  it  would  file  a  new  schedule  of  rates  in  which 
the  objectionable  features  of  rate  schedule  I.  P.  U.  C.  2  are  elim- 
inated. Such  a  revised  schedule  (I.  P.  XT.  C.  3)  was  filed  Au- 
gust 16,  1916,  to  become  effective  September  30,  1916,  and  the 
said  schedule  appears  to  dispose  satisfactorily  of  the  principal  ob- 
jections raised  to  the  aforesaid  rate  schedule  I.  P.  U.  C.  2. 

The  Commission  having  heard  all  the  evidence  adduced  herein, 
and  being  fully  advised  in  the  premises,  finds  that  the  aforesaid 
rate  schedule  I.  P.  XT.  C.  2  of  the  People's  Gas  &  Electric  Com- 
pany of  Savanna  is  in  part  unreasonable  and  unfairly  discrimina- 
tory; that  the  said  schedule  should  be  permanently  suspended, 
canceled,  and  annulled;  that  the  rate  schedule  I.  P.  TJ.  C.  3  of 
the  People's  Gas  &  Electric  Company  of  Savanna  corrects  the  difr 
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crepancies  and  discriminations  existing  in  the  said  rate  schedule 
L  P.  U.  C.  2;  that  the  said  rate  schedule  I.  P.  TJ.  C.  3  should 
be  accepted  and  permitted  to  go  into  effect. 

The  Commission  has  made  no  investigation  of  the  property  or 
of  the  accounts  and  records  of  the  applicant  herein,  and  the  Com- 
mission, at  this  time>  is  not  passing  upon  either  the  reasonable- 
ness or  the  adequacy  of  the  rates  herein  proposed,  except  as  the 
same  may  be  relatively  determined  by  comparison  with  other  rates 
of  the  applicant.  The  Commission  reserves  to  itself  the  full  and 
complete  right  to  determine,  at  any  future  time,  the  reasonable- 
ness or  adequacy  of  the  said  rates,  and  to  enter  such  orders  as 
it  deems  just  and  reasonable. 

It  is  therefore  ordered  that  rate  schedule  I.  P.  U.  C.  2  of  the 
People's  Gas  &  Electric  Company  of  Savanna,  proposing  a  change 
of  electric  rates  in  the  city  of  Savanna,  county  of  Carroll,  be  and 
the  same  is  hereby  permanently  suspended,  canceled,  and  an- 
nulled. 

It  is  further  ordered  that  the  People's  Gas  &  Electric  Com- 
pany of  Savanna  forthwith  shall  cancel  the  aforesaid  proposed 
rates. 

It  is  further  ordered  that  rate  schedule  I.  P.  TJ.  C.  3  of  the 
People's  Gas  &  Electric  Company  of  Savanna,  proposing  a  change 
of  rates  for  electric  service  in  the  city  of  Savanna,  county  of  Car- 
roll, be  and  the  same  is  hereby  accepted  and  made  effective  as 
of  September  20,  1916. 

It  is  further  ordered  that  the  People's  Gas  &  Electric  Company 
of  Savanna  shall  publish  and  post  the  rates  stated  in  the  afore- 
said rate  schedule  I.  P.  TJ.  C.  3  in  accordance  with  the  require- 
ments of  §  34  of  the  Public  Utilities  Commission  law. 

By  order  of  the  Commission,  at  Springfield,  Illinois,  this  5th 
day  of  September,  1916. 


MASSACHUSETTS  PUBLIC  SERVICE  COMMISSION. 

RE  BRISTOL  &  NORFOLK  STREET  RAILWAY  COMPANY. 

[P.  S.  C.  1234.] 

Rates '^  Street  railways. 

A  street  railway  operated  at  a  loss  was  authorized  to  increase 
the  cash  fare  from  5  cents  to  6  cents;  to  sell  10  school  tickets  for 
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30  cents  to  pupils  entitled  to  half  fare,  rather  than  10  tickets  for  25 
cents;  and  to  discontinue  the  practice  of  charging  half  fare  between 
the  hours  of  6  and  8  a.  h.  and  4:30  and  6:30  P.  H. 

[August  31,  1916.] 

Notice  by  street  railway  company  of  proposed  increase  in 
passenger  fares;  order  authorizing  increase  of  rates  in  accord- 
ance with  notice. 

Appearances:  Robert  L.  Ryder  for  Bristol  &  Norfolk  Street 
Railway  Company;  Cornelius  Healy,  Jr.,  James  E.  Riley,  and 
George  W.  Pratt  for  selectmen  of  Stoughton;  Jeremiah  J.  Des- 
mond, for  selectmen  of  Randolph. 

By  the  Commission:  On  December  20,  1916,  the  Bristol  & 
Norfolk  Street  Railway  Company  filed  with  this  Commission, 
in  compliance  with  §  20  of  chapter  784  of  the  Acts  of  1913,  no- 
tice of  a  proposed  increase  in  passenger  fares,  to  take  effect  on 
January  20,  1916.  As  stated  in  this  notice,  the  company  pro- 
poses : 

(1)  To  make  the  cash  fare  6  cents  for  every  ride  within  the 
limits  of  any  fare  zone  between  6  a.  m.  and  midnight.  The  r^u- 
lar  cash  fare  at  present  is  5  cents,  but  between  the  hours  of  6  and 
8  A.  M.  and  4 :30  and  6 :30  p.  m.,  passengers  are  allowed  to  ride 
between  Holbrook  depot  and  Stoughton  square  in  both  directions 
for  5  cents,  although  the  regular  fare  would  be  10  cents.  This 
special  arrangement  the  company  proposes  to  discontinue  en- 
tirely. 

(2)  To  sell  special  school  tickets  at  the  rate  of  10  tickets  for 
30  cents  to  pupils  entitled  by  law  to  half-fare  transportation. 
School  tickets  at  present  are  sold  at  the  rate  of  10  tickets  for  25 
cents. 

(3)  When  a  special  trip  is  run  for  the  accommodation  of  pas- 
sengers leaving  Holbrook  depot  after  midnight,  to  make  the  fare 
10  cents  to  the  Randolph-Stoughton  line  and  25  cents  to  the  cor- 
ner of  Turnpike  and  Page  streets  in  North  Stoughton.  This  is 
the  present  arrangement.  The  company,  however,  states  that  it 
does  not  wish  to  obligate  itseH  to  furnish  this  after-midnight 
service  "unless  at  least  one  passenger  desires  to  be  accommo- 
dated." 

On  January  10,  1916,  the  Commission  suspended  the  oper^ 
ation  of  the  new  schedule  until  May  1,  1916,  and  later  the  time 
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of  STispension  was  extended,  under  chapter  24  of  the  Gtenwral  Acts 
of  1916,  to  September  1,  1916.  A  public  hearing  was  held  on 
March  29,  1916. 

The  Bristol  &  Norfolk  Street  Eailway  Company  was  organized 
on  January  19,  1903,  under  §§  18  and  14  of  chapter  112  of  the 
Revised  Laws,  for  the  purpose  of  taking  over  the  property  and 
franchises  of  the  Stoughton  &  Randolph  Street  Railway  Com- 
pany, which  had  been  purchased  at  a  receiver's  sale.  At  about 
the  same  time  it  purchased  the  property  and  franchises  of  the 
Easton  Street  Railway  Company,  a  company  just  beginning  oper- 
ation. Both  transactions  were  supervised  by  the  Board  of  Rail- 
road Commissioners,  and  a  capitalization  was  approved  "not  ex- 
ceeding the  fair  value  of  the  railway  property''  as  determined  by 
an  appraisal  made  at  the  time.  In  all,  capital  stock  amounting 
at  par  to  $100,000  and  coupon  bonds  amounting  at  par  to  $75,- 
000  were  authorized.  The  various  orders  of  the  Board  dealing 
with  the  matter  were  dated,  respectively,  February  10,  May  12, 
and  May  29,  1903.  Only  $70,000  of  the  coupon  bonds  were 
eventually  issued,  and  the  capitalization,  except  for  floating  debt,. 
has  since  remained  unchanged.  On  June  30,  1915,  the  liabili- 
ties were  as  follows : 

Capital  stock  $100,000 

Funded   debt    70,000 

Notes  payable 3,000^ 

Miscellaneous  accounts  payable 3,084 

Unpaid  interest  . . .  . ' 42,000 

Depreciation  reserve    250 

Profit  and  loss  deficit 54,925^ 

The  road  at  present  runs  from  Stoughton  square  to  Holbrook 
depot,  in  the  town  of  Randolph,  and  but  6.696  miles  of  single 
track  are  operated.  Of  this,  6.318  miles  are  owned,  and  the  re- 
mainder consists  of  trackage  rights  over  lines  of  the  Bay  State 
Street  Railway  Company  in  the  town  of  Randolph.  The  track 
purchased  from  the  Easton  Street  Railway  Company  was  aban- 
doned in  the  latter  part  of  1906  and  has  not  since  been  operated. 
In  1915  the  the  combined  population  of  the  two  towns  served 
was  but  12,223. 

Since  the  company  began  operation  it  has  not  always  earned 
its  operating  expenses,  and  has  continually  failed  to  earn  fixed 
charges.    The  following  table  shows  the  amounts  by  which  its  in- 
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come  in  the  various  years  has  been  insufficient  to  meet  these 
charges: 

Year,  Defioit. 

3903    $868.03 

1904  4,612.80 

1905 4,316.38 

1906  4,204.49 

1907  1,039.14  (surplusy 

1908  3,892.16 

1909  2,575.67 

1910  (9  months)  4,017.13 

1911  2,719.39 

1912  2,449.07 

1913  3,490.97 

1914  5,949.40 

1915  4,446.44 

The  apparent  surplus  in  1907  is  misleading.  It  seems  that  in 
that  year  an  attempt  was  made  by  the  bondholders  to  charge  off 
the  accrued  interest  of  that  year  and  what  was  due  up  to  that 
date.  One  of  the  bondholders,  however,  finally  refused  to  agree 
to  this  arrangement,  so  that  it  was  necessary  to  charge  back  the 
interest  in  the  following  year.  But  for  this  attempt  a  deficit 
would  have  been  shown  in  1907.  In  1914  the  road  failed  to  earn 
operating  expenses  by  $2,077.37 ;  and  in  1915,  by  $539.38. 

It  is  true  that,  having  abandoned  the  track  originally  owned  by 
the  Easton  Street  Railway  Company,  the  owners  of  the  prop- 
erty are  not  entitled  to  a  return  upon  the  capitalization  represent- 
ing the  portion  so  abandoned.  It  is  also  true  that  the  physical 
condition  of  roadbed,  track,  and  cars  at  the  present  time  is  very 
poor;  but  the  earnings  are  so  low  that,  even  if  all  these  matters 
are  taken  into  consideration,  it  is  obvious  that  the  company  is 
justly  entitled  to  a  larger  revenue  if  it  can  be  secured.  The  prop- 
erty is  clearly  a  losing  venture. 

Practically  the  only  objection  raised  by  the  remonstrants  was 
to  the  elimination  of  the  special  arrangement  under  which  a  low- 
er fare  is  now  granted  at  certain  hours  of  the  day  for  the  benefit 
of  workingmen.  The  proposed  new  schedule  would  increase  the 
fare  now  paid  by  these  men  from  5  cents  to  12  cents, — manifestly 
a  very  large  increase,  and  one  which  might  mean  a  heavy  burden 
to  certain  families.  The  company  presented  statistics  showing 
that  the  number  of  persons  who  now  avail  themselves  of  this 
special  rate  averages  but  70  or  75  per  day.  While  the  Com- 
mission doubts  its  authority  to  require  the  company  to  maintain 

special  reduced  rates  similar  to  those  now  in  force,  it  feels  that 
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the  company,  in  the  exercise  of  sound  discretion  in  management, 
ought  to  consider  very  carefully  the  change  which  is  proposed. 
The  result,  if  this  policy  is  carried  out,  might  well  be  to  compel 
certain  families  to  change  their  place  of  residence,  so  that  the 
actual  net  gain  for  the  company  would  be  insignificant.  We 
strongly  urge  the  company  to  consider  the  desirability  of  a  less 
radical  change.  An  increase  in  the  present  rate  during  these 
hours  from  5  to  7  cents  would,  we  think,  be  likely  to  produce 
better  results  not  only  for  the  public,  but  for  the  company  itself. 

ORDER. 

Notice  of  the  Bristol  <&  Norfolk  Street  Batlway  Company  Belor 
tive  to  Increase  of  Fares. 

It  appearing  that  on  January  10,  1916,  an  order  was  entered 
suspending  until  May  1,  1916,  the  rates  and  charges  stated  in 
the  schedule  specified  in  said  order;  and  that  said  rates  and 
charges  were  further  suspended  to  September  1,  1916,  by  succes- 
sive orders  dated  respectively  April  24, 1916,  and  June  23, 1916 ; 
and, — 

It  further  appearing  that  a  full  investigation  of  the  matters 
and  things  involved  has  been  had,  and  that  the  Commission  on 
the  date  hereof  has  made  and  filed  a  report  containing  its  findings 
of  fact  and  conclusions  thereon,  which  said  report  is  hereby  re- 
ferred to  and  made  a  part  hereof,  it  is — 

Ordered  that  the  Bristol  &  Norfolk  Street  Railway  Company 
be  hereby  notified  that  it  may  readjust  the  rates  and  charges  on 
all  its  lines  in  accordance  with  its  notice  filed  with  the  Commis- 
sion on  December  20,  1915,  within  thirty  days  of  the  date  hereof, 
and  upon  not  less  than  five  days'  notice  to  the  Commission  and  to 
the  general  public,  by  filing  at  this  office  and  by  posting  in  a 
conspicuous  manner  in  its  waiting  rooms  and  cars  in  the  manner 
prescribed  in  §  20  of  chapter  784  of  the  Acts  of  1913,  a  printed 
schedule  of  its  rates  and  charges  thus  readjusted. 

It  is  further  ordered  that  the  operation  of  the  schedule  filed  by 
the  Bristol  &  ISTorfolk  Street  Eailway  Company  on  December 
20,  1015,  be  further  suspended,  and  that  the  use  of  the  rates  and 
charges  stated  therein  be  further  deferred  until  the  said  printed 
schedule  of  readjusted  rates  and  charges  becomes  effective  in  the 
manner  above  prescribed. 
P.U.R.1916F. 
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It  is  further  ordered  that  a  copy  of  this  order  be  filed  with 
said  notice  at  the  office  of  the  Commission,  and  a  copy  hereof  be 
forthwith  served  upon  the  Bristol  &  Norfolk  Street  Kailway  Com- 
pany. 


MASSACHUSETTS  SUPREME  JUDICIAIj   COURT. 

WESTERN  UNION  TELEGRAPH  COMPANY 

V. 

GALVIN  H.  FOSTER  et  al. 

FREDERICK  J.  MACLEOD  et  al,  PUBLIC  SERVICE 

COMMISSION 

v. 

WESTERN  UNION  TELEGRAPH  COMPANY. 

(—  Mass.  — ,  113  N.  E.  192.) 

Public   utilities  ^- Ticker   service    of   stoch    quotation '^Exercise    of 
franchise, 

1.  The  use  by  a  telegraph  company  of  its  franchise  in  furnishing 
to  subscribers  by  means  of  tickers/  stock  quotations  purchased  from 
the  stock  exchange,  renders  such  service  subject  to  regulation  by  the 
Massachusetts  Commission. 

Discrimination^ Service ^Ticlcer  service  of  stodh  quotations -^ Ap' 
provdl  of  subscribers  by  stock  excftange, 

2.  A  condition  in  contracts  to  telegraph  companies  with  a  stock 
exchange  for  the  purchase  of  stock  quotations  to  be  furnished  to  sub- 
scribers by  means  of  tickers,  that  the  subscriber  must  be  approved  by 
the  exchange  to  prevent  unlawful  or  improper  use  of  quotations,  does 
not  justify  the  companies  in  failing  to  comply  with  a  Commission  order 
to  remove  discrimination  in  not  furnishing  ticker  service  to  an  un- 
approved subscriber  who  does  not  desire  the  quotation  for  wrongful 
use. 

Parties '^  Stock  exchange -^  Stock  quotation  ticker  service, 

3.  A  stock  exdiange  is  not  a  necessary  party  defendant  to  a  pro- 
ceeding before  a  Commission  to  compel  telegraph  companies  to  stop 
discrimination  in  ticker  service  of  stock  quotations  purchased  from  the 
exchange. 

Interstate  comnverce  —  Stock  quotation  ticker  service, 

4.  The  furnishing  by  telegraph  companies  in  Boston  of  stock  quo- 
tations to  subscribers  by  means  of  tickers,  which  quotation  the  com- 
panies buy  from  the  New  York  Stock  Exchange,  transmitting  them  over 
their  wires  from  that  city  and  transferring  them  to  tickers  through 
their  own  instrumentalities  and  devices,  is  not  interstate  commerce, 
and  therefore  the  Federal  interstate  conunerce  act  does  not  apply  to 
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preohide  tlie  MassaohusettB  Commission  from  preventiiig  discrimination 
is  Ibm  llcker  service. 

[June  21,  1916.] 

Petition  by  tel^raph  companies  for  a  review  and  annulment 
of  an  order  of  the  Commission  to  remove  discrimination  in  stock 
quotation  ticker  service,  and  petition  of  the  Commission  for  en- 
forcement of  the  order;  petition  of  telegraph  companies  dis- 
missed, and  decree  on  the  Commission  petition  enjoining  compli- 
ance with  the  order. 

See  P.TJ.K1915E,  1068,  for  the  proceedings  below. 

Appearances:  Arthur  Lord  (Kush  Taggart  of  counsel)  for 
Western  Union  Telegraph  Company  and  others;  Henry  S.  Rob- 
bins  for  Chicago  Board  of  Trade;  Henry  C.  Attwill,  Attorney 
General,  and  H.  Ware  Bamum,  Assistant  Attorney  General,  for 
Public  Service  Commission;  P.  H.  Kelley  and  J.  L.  McLean  for 
respondent  Foster;  Walter  F.  Taylor  for  New  York  Stock  Ex- 
change. 

Ruggy  Ch.  J.,  delivered  the  opinion  of  the  cotttt: 
These  cases  arise  under  Stat  1913,  chap.  784.  In  substance 
the  petition  by  the  Western  Union  Telegraph  Company  and  the 
United  Tel^ram  Company  seeks  a  review  and  annulment  of  an 
order  of  the  Public  Service  Commission,  while  the  Public  Service 
Commission  by  its  petition  seeks  enforcement  of  such  order. 
These  orders  are  designed  to  prevent  unfair  and  unjust  discrimi- 
nation by  the  telegraph  companies.  The  statute  confers  upon  the 
Public  Service  Commission  ample  powers  to  that  end.  It  also 
clothes  the  supreme  judicial  court  with  jurisdiction  to  review, 
modify,  or  amend  unlawful  rulings  and  orders  of  the  Commis- 
sion and  to  enforce  its  valid  orders.  Sections  2,  20,  27,  28.  The 
material  facts  are  that  the  telegraph  companies  are  furnishing  to 
brokers  and  others  in  Boston  continuous  ticker  quotations  of  trans- 
actions upon  the  New  York  Stock  Exchange,  which  they  are  ^- 
abled  to  do  by  means  of  contracts  between  the  telegraph  companies 
and  the  New  York  Stock  Exchange.  The  Stock  Exchange  is  a 
voluntary  association  with  its  place  of  business  in  New  York. 
Quotations  of  sales  of  stock  on  the  New  York  Stock  Exchange  are 
collected  by  employees  of  the  Exchange!,  and,  for  a  substantial 

consideration,  furnished  to  each  of  the  telegraph  companies  in 
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New  York  under  contracts  which  permit  them  to  "furnish  said 
quotations  or  any  part  thereof,  or  any  information  therein  con- 
tained, to  its  patrons  by  means  of  tickers,  or  by  tel^aph  or 
telephone  wires  or  instruments,  .  .  .  subject  to  the  limita- 
tions, conditions,  and  provisions  hereinafter  contained,"  one  of 
which  is  that  such  quotations  shall  not  be  furnished  "to  any  sub- 
scriber thereof  unless  the  subscriber  shall  have  signed  in  dupli- 
cate an  application  therefor  addressed  to  the  telegraph  company 
and  the  subscriber  shall  have  been  approved  by  the  Exchange," 
the  intent  of  which  is  declared  to  be  "only  to  prevent  the  unlaw- 
ful or  improper  use  of  such  quotations."  The  quotations  are  col- 
lected and  delivered  almost  moment  by  moment  as  the  sales  occur 
during  business  hours  on  the  Stock  Exchange.  The  quotations  as 
thus  received  in  New  York  are  transmitted  as  soon  as  may  be  by 
each  of  the  tel^raph  companies  to  its  Boston  o:p5ce.  Each  of  the 
telegraph  companies  has  a  main  office  in  Boston,  where  there  are 
electrical  appliances  connected  by  a  system  of  cables  and  wires 
under  and  across  public  ways  with  ticker  instruments  in  the  of- 
fices of  its  patrons.  The  quotations  received  from  New  York  are 
delivered  into  the  main  Boston  office  in  the  Morse  code  over  or- 
dinary telegraph  wires.  Forthwith  an  employee  operating  a  key- 
board causes  th^n  to  be  written  simultaneously  by  means  of  ticker 
instruments  upon  a  tape  of  paper  in  the  office  of  each  patron, 
where  they  can  easily  be  read.  The  result  is  that  the  quotations 
are  reported  on  the  ticker  as  the  sales  are  made  and  within  a  brief 
time  thereafter. 

Foster  applied  to  each  company  for  this  ticker  service  upon  ap- 
plication forms  prescribed  by  the  contracts  between  the  Stock  Ex- 
change and  the  telegraph  companies,  which  were  transmitted  by 
each  company  to  the  Stock  Exchange  for  its  approval  The  Stock 
Exchange  did  not  approve  the  applications,  and  the  telegraph  com- 
panies refused  to  install  the  ticker  service.  Foster  thereupon  ap- 
plied to  the  Public  Service  Commission  to  be  furnished  with  the 
service.  He  alleged  in  his  petition  that  he  had  been  engaged  for 
a  long  time  in  the  stock  brokerage  business  in  Boston,  and  had 
previously  been  furnished  with  tickers,  which  were  removed  in 
1914;  that  he  had  applied  for  a  renewal  of  the  service,  and  had 
appeared  before  the  appropriate  committee  of  the  New  York 

Stock  Exchange  on  two  different  occasions,  where  he  had  sub- 
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mitted  himself  to  examination  and  answered  all  questicms  asked; 
that  in  conducting  his  business  he  always  has  complied  with  the 
laws  of  this  commonwealth,  and  does  not  desire  the  quotations  and 
ticker  sarvice  for  any  imlawf ul  or  improper  purpose,  but  for  use 
in  his  legitimate  brokerage  business,  which  will  suffer  irreparable 
injury  if  he  is  \mable  to  procure  it  These  all^ations  were  not 
denied  before  the  Commission  and  cannot  be  challenged  seriously 
here.  The  CcMnmission  found  that  the  petitioner  was  ready  and 
willing  to  pay  the  price  charged  to  other  patrons  of  the  tel^raph 
companies  for  ticker  service,  and  to  comply  with  all  reasonable 
rules  and  r^ulations,  and  that  the  telegraph  companies  simply 
had  been  notified  that  the  Exchange  had  disapproved  the  petition- 
er's applications,  without  stating  any  reaso^  The  C<Hnmission 
foimd  that  there  was  no  evidence  that  the  petitioner  desired  the 
quotations  for  xmlawf ul  or  improper  use,  and  that  the  telegraph 
companies  were  guilty  of  unjust  and  ill^l  discrimination  in 
that,  without  just  cause,  they  denied  and  refused  to  supply  to 
Foster  the  quotations  of  the  Stock  Exchange  by  means  of  ticker 
service,  and  ordered  the  companies  forthwith  to  remove  such  dis- 
crimination. The  cases  must  proceed  upon  the  footing  that  these 
finding  of  fact  are  true. 

The  quotations,  when  collected  and  tabulated  by  the  Exchange, 
constitute  its  private  property.  As  such  they  are  entitled  to  every 
protection  aflForded  by  law  to  any  other  private  property.  Like 
other  property  they  may  be  kept  by  their  owners  to  themselves, 
or  sold  or  distributed  to  others,  or  made  known  to  some  and  de- 
nied to  others.  Their  communication  to  many  different  persons 
under  contracts  does  not  make  them  public,  and  is  not  such  a 
publication  as  destroys  their  character  as  property.  Strangers 
may  be  restrained  from  wrongfully  obtaining  possession  of  the  in- 
formation, and  wrongdoers  will  be  prevented  from  intermeddling 
with  it.  These  propositions  are  not  now  open  to  question.  F.  W. 
Dodge  Co.  V.  Construction  Information  Co.  183  Mass.  62,  60 
L.K.A.  810,  97  Am.  St.  Eep.  412,  66  K  E.  204. 

The  Stock  Exchange  has  not  undertaken  to  distribute  this  in- 
formation itself.  It  does  not  deal  immediately  with  those  who  re- 
ceive it  by  means  of  the  ticker  service.  It  has  no  contractual 
relation,  direct  or  indirect,  with  the  users  of  ticker  service.     It 

does  not  send  the  quotations  to  such  users.    Under  its  contract  it 
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"agrees  at  its  own  expense  to  furnish  to  the  telegraph  company'^ 
the  quotations.    The  tel^raph  company  in  turn  is  authorized  to 
"furnish  said  quotations,  or  any  part  thereof,  or  any  informa- 
tion therein  contained,  to  its  patrons  by  means  of  tickers/^  or 
otherwise.    One  significant  feature  of  this  arrangement  is  that  it 
is  made  with  a  common  carrier  of  intelligence,  whose  facilities 
for  practically  instantaneous  transmission  of  the  stock  quotations 
throughout  the  country  are  of  the  best.    Manifestly  the  use  of 
the  information  most  advantageous  to  the  Stock  Exchange  is  de- 
pendent upon  its  swiftly  coming  to  the  knowledge  of  those  likely 
to  be  customers  of  its  members.    It  seems  obvious  that  the  reason 
for  making  such  contracts  with  telegraph  companies  is  founded 
chiefly  on  their  facilities  for  immediate  transmission  of  the  quo- 
tations to  different  parts  of  the  country,  facilities  possessed  by 
these  companies  solely  because  they  are  performing  a  quasi  pub- 
lic function  as  common  carriers.     The  persons  to  whom  quota- 
tions may  be  furnished  are  described  in  the  contract  between  the 
Stock  Exchange  and  each  of  the  telegraph  companies  as  "patrons" 
of  the  tel^raph  company.     That  is  the  exactly  correct  word  to 
describe  the  relation  contemplated  by  the  contract  between  the 
tel^raph  company  and  the  user  of  the  ticker.    The  user  of  the 
ticker  is  a  customer  of  the  telegraph  company.     He  is  not  the 
recipient  of  messages  from  the  Stock  Exchange,  nor  its  customer 
nor  contractee.     That  is  plain  from  the  form  of  the  contract. 
The  transaction  constitutes  in  effect  a  kind  of  sale  of  the  quota- 
tions from  the  Stock  Exchange  to  the  telegraph  company.    The 
Stock  Exchange  does  not  use  the  telegraph  company  as  a  means 
for  selling  ita  property  to  others.    It  makes  a  sale  directly  to  the 
telegraph  company.    The  Stock  Exchfinge  receives  annually  from 
the  tel^raph  company  a  large  sum  of  money  for  the  delivery  of 
the  information.     The  sender  of  ordinary  messages  is  not  paid 
by  the  telegraph  company  for  sending  them.     To  treat  that  an- 
nual payment  as  on  account  of  sending  messages  would  constitute 
a  gross  preference  of  the  Stock  Exchange  over  the  rest  of  the 
public  sending  telegraphic  messages.     Such  an  intent  cannot  be 
presumed.    The  amount  of  the  payment  to  the  Stock  Exchange, 
so  far  as  disclosed  by  the  contract,  bears  no  direct  relation  to 
the  amoimt  which  the  telegraph  company  may  receive  from  its 
ticker  service.     Plainly  it  is  not  the  ordinary  case  of  one  per- 
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son  sending  messages  to  another  by  the  telegraph  for  a  tariff 
charge.  In  this  connection  the  telegraph  company  is  not  acting 
wholly  as  a  common  carrier  in  the  conventional  sense.  It  is 
conducting  the  business  of  distributing  information  on  its  own 
account  through  facilities  acquired  and  held  by  it  because  it  is 
a  common  carrier,  not  for  a  fixed  transportation  charge,  but  for 
its  own  profit.  Having  paid  a  gross  sum  for  the  information, 
it  proceeds  to  make  whatever  money  it  rightly  may  by  dissemi- 
nating that  information,  at  its  own  expense  and  through  its  own 
instrumentalities,  to  such  customers  as  it  may  secure.  It  has 
the  right  to  subdivide  the  quotations  and  rearrange  them,  and 
to  deliver  them  in  whole  or  in  part  or  in  such  combination  as  it 
chooses.  That  is  one  of  the  express  terms  of  its  contract.  The 
affair  becomes  its  venture,  and  not  primarily  or  in  this  aspect 
at  all  the  venture  of  the  Stock  Exchange. 

[1-3]  The  only  limitations  professed  to  be  expressed  by  the 
contract  upon  the  absolute  right  of  the  telegraph  company  to 
deal  with  the  quotations  as  its  own  are  those  tending  to  prevent 
the  destruction  of  their  value  by  being  taken  surreptitiously  or 
otherwise,  none  of  which  are  here  in  question,  and  that  no  one 
shaU  be  furnished  a  ticker  without  approval  of  the  Stock  Ex- 
change, for  the  single  purpose  of  preventing  the  illegal  use  of 
the  information.  It  cannot  be  contended  on  this  record  that 
that  is  the  real  ground  of  the  refusal  by  the  Stock  Exchange  to 
approve  the  application  of  Foster.  No  evidence  of  consequence 
was  offered  before  the  Commission  on  this  ground.  The  privi- 
lege conferred  upon  the  telegraph  company  and  the  rights  ac- 
quired by  it  under  the  contract  are  not  solely  those  of  a  common 
carrier  or  the  ordinary  transmitter  of  intelligence.  They  savor 
of  those  of  a  proprietor  dealing  with  his  own.  It  does  not  seem 
necessary  to  analyze  more  accurately  the  kind  of  transaction 
entered  into  between  the  Stock  Exchange  and  the  telegraph  com- 
pany. The  latter  acquired  a  kind  of  right  in  the  quotations 
which  has  some  of  the  incidents  of  property.  Illinois  Commis- 
sion Co.  V.  Cleveland  Teleg.  Co.  56  C.  C.  A.  206,  119  Fed.  301. 
When  the  Stock  Exchange  parted  with  that  right  to  such  a  per- 
son as  a  telegraph  company,  it  subjected  that  right  to  the  neces- 
sary characteristics  and  limitations  which  inevitably  attach  to 
rights  belonging  to  such  an  owner.    Whatever  may  be  said  as  to 
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the  right  of  a  quasi  public  corporation  to  acquire  purely  private 
property  has  no  application  to  the  facts  here  disclosed.  The 
property  acquired  by  the  telegraph  companies  in  the  stock  quota- 
tions has  no  value  to  them  except  as  they  use  their  public  fran- 
chises, granted  and  exercised  solely  because  of  the  public  service 
they  are  organized  to  render,  in  sending  these  quotations  to 
financial  centers  for  distribution  by  sale  to  their  patrons.  They 
are  able  to  secure  patrons  in  the  case  at  bar  solely  through  the 
exercise  of  their  public  functions  in  and  under  the  streets  of 
Boston.  Such  property  destined  to  such  use  as  are  the  quota- 
tions is  as  subject  to  public  r^ulation  in  its  use  as  are  its  other 
public  functions.  The  property  right  is  merely  incidental  to 
the  public  service  function. 

Tel^raph  companies  exercise  a  public  employment  and  are 
bound  to  serve  all  the  public  without  discrimination.  They  may 
impose  proper  rules  to  which  their  patrons  must  conform,  but 
these  regulations  must  apply  alike  to  alL  They  are  a  kind  of 
common  carrier.  Primrose  v.  Western  U.  Teleg.  Co.  154  TJ.  S. 
1,  38  L.  ed.  883,  14  Sup.  Ct.  Kep.  1098;  Pensacola  Teleg.  Co. 
V.  Western  TJ.  Teleg.  Co.  96  TJ.  S.  1,  24  L.  ed.  708;  Western  TJ. 
Teleg.  Co.  v.  Call  Pub.  Co.  181  TJ.  S.  92,  45  L.  ed.  765,  21  Sup. 
Ct  Rep.  561 ;  Marconi  Wireless  Teleg.  Co.  v.  Com.  218  Mass. 
558,  568,  106  K  E.  310,  Ann.^Ca8.  1916C,  214;  Cumberland 
Teleph.  &  Teleg.  Co.  v.  Kelly,  87  C.  C.  A.  268,  160  Fed.  816, 
15  Ann.  Cas.  1210.  They  are  subject  to  regulation  under  l^is- 
lative  authority  on  the  ground  that  they  are  impressed  with  a 
public  character.  They  are  enabled  to  use  public  ways  in  Bos- 
ton for  wires  and  conduits  and  underground  cables  and  thus  carry 
on  their  business,  including  the  ticker  service,  only  because  they 
carry  on  business  of  a  public  character  which  is  to  be  exercised 
under  public  control.  Pierce  v.  Drew,  136  Mass.  75,  49  Am. 
Rep.  7 ;  New  England  Teleph.  &  Teleg.  Co.  v.  Boston  Terminal 
Co.  182  Mass.  397,  399,  65  K  E.  835.  See  Atty.  Gen.  v.  Haver- 
hill Gaslight  Co.  215  Mass.  394,  101  N.  E.  1061,  Ann.  Cas. 
1914C,  1266.  When  such  corporations  have  acquired  rights  in 
the  disposal  of  which  the  public  are  interested,  they  must  deal 
with  those  rights  in  accordance  with  the  requirements  of  public 
regulations.     The  rights  which  these  telegraph  companies  have 
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merely  incident  to  the  transmission  of  intelligence  from  one  per- 
son  to  another.  They  involve  the  distribution  and  dissemination 
of  information  as  to  which  it  has  assumed  far  greater  duties  than 
those  of  simply  transmission,  and  as  to  which  its  facilities  grow- 
ing out  of  its  public  character  must  be  used.  In  this  respect  the 
case  at  bar  is  strictly  analogous  to  those  where  patentees  of  tele- 
phones have  undertaken  to  lease  instruments  subject  to  a  limita- 
tion inconsistent  with  the  public  duties  of  the  lessee,  or  which 
disable  the  lessee  from  performing  its  full  obligation  to  the  pub- 
lic. Many  such  cases  have  arisen,  and  it  generally  has  been  held 
that  such  limitations  hAve  been  repugnant  to  the  general  purpose 
of  the  lease  of  telephones,  which  is  to  serve  the  public  without 
discrimination  or  favor.  Missouri  ex  rel.  Baltimore  &  O.  Teleg. 
Co.  V.  Bell  Teleph.  Co.  (C.  C.)  23  Fed.  639;  Delaware  &  A. 
Tel^.  &  Teleph.  Co.  v.  Delaware,  2  C.  C.  A.  1,  3  U.  S.  App. 
30,  50  Fed.  677 ;  State  ex  rel.  American  TJ.  Teleg.  Co.  v.  Bell 
Teleph.  Co.  36  Ohio  St.  296,  38  Am.  Rep.  583 ;  Commercial  U. 
Teleph.  Co.  v.  New  England  Teleph.  &  Teleg.  Co.  61  Vt.  241, 

5  L.R.A.  161,  15  Am.  St  Kep.  893,  17  Atl.  1071 ;  Chesapeake 

6  P.  Teleph.  Co.  v.  Baltimore  &  O.  Tel^.  Co.  66  Md.  399,  416, 
59  Am.  Rep.  167,  7  Atl.  809.  See  Heaton-Peninsular  Button 
Fastener  Co.  v.  Eureka  Specialty  Co.  35  L.R.A.  728,  25  C.  C. 
A.  267,  272,  47  U.  S.  App.  146,  77  Fed.  288;  E.  Bement  &: 
Sons  V.  National  Harrow  Co.  186  TJ.  S.  70,  91,  46  L.  ed.  1058, 
1068,  22  Sup.  Ct  Rep.  747;  Union  Trust  &  Sav.  Bank  v. 
Kinlock  Long  Distance  Teleph.  Co.  258  111.  202,  45  L.R.A. 
(N.S.)  465,  101  N.  E.  535,  Ann,  Cas.  1014B,  258.  See  to  the 
contrary,  American  Rapid  Teleg.  Co.  v.  Connecticut  Teleph.  Co. 
49  Conn.  352,  44  Am.  Rep.  237.  It  is  a  necessary  consequence 
that  the  property  or  quasi  property  rights  acquired  by  the  tele- 
graph companies  in  the  quotations  under  their  contracts  with  the 
Stock  Exchange  are  subject  to  regulation  by  public  boards  to 
the  extent  authorized  by  Stat.  1913,  chap.  784,  and  exercised' 
by  the  order  of  the  Public  Service  Conmiission  here  under  review. 

It  follows  that  the  condition  in  the  contracts  between  the  tele- 
graph companies  and  the  Stock  Exchange,  whereby  the  attempt 
is  made  to  limit  the  persons,  among  law-abiding  citizens,  to  whom 
the  quotations  may  be  delivered,  cannot  stand  against  regulation 

by  a  public  authority  to  insure  indiscriminate  distribution. 
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There  is  nothing  inconsistent  with  this  conclusion  in  Board  of 
Trade  v.  Christie  Grain  &  Stock  Co.  198  TJ.  S.  236,  49  L.  ed. 
1031,  25  Sup.  Ct.  Kep.  637;  Hunt  v.  New  York  Cotton  Exch. 
205  U.  S.  322,  51  L.  ed.  821,  27  Sup.  Ct.  Rep.  529,  and  Board 
of  Trade  v.  Cella  Commission  Co.  76  C.  C.  A.  28,  145  Fed. 
28.  Those  decisions  protect  the  owners  of  (Quotations  against 
theft.  They  involve  no  principle  touching  the  regulation  of 
service  rendered  by  a  telegraph  company  respecting  information 
as  to  which  it  has  assumed  obligations  and  acquired  rights  such 
as  those  here  disclosed. 

There  are  numerous  decisions,  some  by  courts  not  of  last  resort, 
upon  questions  more  or  less  similar  to  the  one  here  presented.  The 
result  here  reached  is  supported  by  the  principle  followed  in 
Smith  V.  Gold  &  Stock  Tel^.  Co.  42  Hun,  454 ;  Friedman  v.  Gold 
&  Stock  Teleg.  Co.  32  Hun,  4 ;  Shepard  v.  Gold  &  Stock  Teleg.  Co. 
38  Hun,  338 ;  Western  TJ.  Teleg.  Co.  v.  State,  165  Ind.  492,  500, 
501,  3  L.K.A.(KS.)  153,  76  N.  E.  100,  6  Ann.  Cas.  880;  New 
York  &  C.  Grain  &  Stock  Exch.  v.  Board  of  Trade,  127  HI.  153,  2 
L.K.A.  411,  11  Am.  St.  Kep.  107,  19  K  E.  855;  and  Tucker  v. 
Western  U.  Tel^.  Co.  95  Misc.  287,  158  N.  Y.  Supp.  959,  af- 
firmed by  appellate  division  in  December,  1915,  156  N.  Y. 
Supp.  1148,  and  is  contrary  to  Re  Eenville,  46  App.  Div.  37,  61 
K  Y.  Supp.  549 ;  Sterrett  v.  Philadelphia  Local  Tel^.  Co.  18 
W.  N.  C.  77,  and  perhaps  to  Griffin  v.  Western  TJ.  Teleg.  Co.  8 
Ohio  Dec.  Eeprint,  572 ;  Cain  v.  Western  TJ.  Teleg.  Co.  10  Ohio 
Dec.  Eeprint,  72. 

The  jurisdiction  of  the  Public  Service  Commission  extends 
to  tel^raph  companies  by  the  express  terms  of  Stat.  1913,  chap. 
784,  §  2.  The  use  of  wires  and  conduits  in  and  under  the  streets 
by  the  telegraph  companies  in  the  ticker  service  renders  that  kind 
of  service  subject  to  public  r^ulation.  It  is  the  "transmission 
of  intelligence  within  the  commonwealth  by  electricity,"  and 
"service"  connected  therewith  as  the  word  "service"  is  used  in 
§§  2,  10,  14,  17,  20,  22,  and  23  of  the  statute. 

In  this  aspect  of  the  case  it  is  unimportant  that  the  Stock 
Exchange  is  not  a  party  to  the  proceedings.  Whatever  may  be 
its  interest  in  the  subject-matter,  it  is  not  a  necessary  party. 
These  proceedings  deal  only  with  the  rights  acquired  by  the  tele- 
graph companies  in  the  quotations.  Cases  like  Lawrence  v. 
P.U.R.1916F. 
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Smith,  201  Mass.  214,  87  K  E.  623,  and  Gregory  v.  Stetson, 
133  U.  S.  579,  586,  33  L.  ecL  792,  794,  10  Sup,  Ot.  Eep.  422, 
are  not  pertinent  in  this  connection.  The  rights  here  in  issue 
arise  under  an  attempted  legislative  r^ulation  of  the  conduct 
of  a  public  service  corporation,  and  hence  cases  like  Express 
Cases,  117  IT.  S.  1,  29  L.  ed.  791,  6  Sup.  Ct.  Eep.  542,  628, 
where  that  element  was  absent,  are  not  apposite. 

The  contract  between  the  Stock  Exchange  and  the  telegraph 
companies  was  made  subsequent  to  the  enactment  of  the  statute. 
Manifestly  such  a  contract  cannot  be  pleaded  in  bar  to  the  valid 
exercise  of  the  police  power  under  that  statute.  Contracts,  though 
enforceable  when  made,  are  not  enforceable  to  override  such  an 
exercise  of  the  police  power.  Louisville  &  N.  R.  Co.  v.  Mottley, 
219  U.  S.  467,  480,  55  L.  ed.  2^7,  802,  34  L.KA.(N.S.)  671, 
31  Sup.  Ct.  Rep.  265;  New  York  C.  &  H.  R  R.  Co.  v.  Gray, 
239  U.  S.  583,  60  L.  ed.  451,  36  Sup.  Ct.  Rep.  176. 

It  seems  to  us  to  follow  that  the  telegraph  companies  are  not 
exonerated  from  complying  with  an  otherwise  lawful  order  of 
the  Public  Service  Ccmmiission  by  the  terms  of  their  several 
2ontracts  with  the  Stock  Exchange. 

[4]  The  transactions  disclosed  on  this  record  as  having  been 
dealt  with  by  the  Public  Service  Commission,  in  our  opinion, 
did  not  constitute  interstate  commerce.  The  sending  of  the  quo- 
tations from  New  York  to  Boston  over  wires  in  the  ordinary 
eourse  of  tel^raphy  manifestly  was  interstate  commerce.  But, 
as  has  been  pointed  out,  the  telegraph  companies  as  to  their 
ticker  service  sent  no  messages  from  New  York  to  the  individual 
ticker  subscriber.  The  quotations  as  messages  were  sent  by  the 
Morse  code  from  New  York  to  the  tel^raph  companies  at  their 
Boston  offices.  The  quotations  there  were  transferred  by  their 
own  employees  to  instruments  of  a  different  character.  By  the 
ticker  service  the  information  was  delivered  to  their  patrons  in 
Boston.  The  telegraph  companies,  in  making  this  transmutation 
irom  the  Morse  code  tel^raphic  message,  by  which  the  quota- 
tions came  from  New  York  to  their  Boston  offices,  to  the  plain 
English  of  the  tape  on  the  ticker  service  through  their  own  instru- 
mentalities and  mechanical  devices,  and  through  their  own  serv- 
ants in  their  Boston  offices,  were  pursuing  a  course  somewhat, 

although  not  precisely,  analogous  to  breaking  bulk  of  merchandise 
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received  by  interstate  commerce,  putting  it  into  smaller  pack- 
ages, and  delivering  it  in  retail  trade.  The  interstate  transmisr 
sion  ended  when  the  quotations  reached  the  Boston  offices.  The 
subsequent  acts  in  delivering  the  information  upon  the  tickers  in 
the  offices  of  its  customers  were  new  and  independent  transactions. 
It  was  in  effect  a  sale  at  retail  of  the  information  which  it  had 
received  by  interstate  commerce.  In  principle  it  is  the  same  as 
if  the  tel^raph  companies  had  caused  to  be  set  up  in  type  the 
information  after  it  was  received  at  the  Boston  offices  and  sent 
by  a  printed  sheet  to  each  of  their  patrons.  It  accomplishes  the 
same  result  through  the  mechanism  of  the  ticker.  No  messages 
have  been  received  in  New  York  directed  to  their  patrons,  who 
are  subscribers  to  the  ticker  service.  The  telegraph  companies 
have  secured  their  patrons  by  their  own  efforts,  and,  for  consid- 
eration paid  directly  by  the  patrons  to  the  telegraph  companies 
and  wholly  retained  by  the  latter  to  its  own  uses,  delivery  is  made 
of  the  quotations  to  the  patrons.  That  transaction,  so  far  as 
touches  compensation,  is  entirely  between  their  patrons  and  the 
telegraph  companies.  No  one  else  has  any  connection  with  that 
matter.    The  Stock  Exchange  has  no  concern  with  it. 

The  immxmities  and  characteristics  which  inhere  in  an  original 
package  are  not  applicable  to  such  transactions  and  afford  no 
protection  against  state  regulation  bf  retail  sales  or  distribution 
of  imports.  Austin  v.  Tennessee,  179  XJ.  S.  343,  45  L.  ed.  224, 
21  Sup.  Ot.  Rep.  132;  Mutual  Fihn  Corp.  v.  Industrial  Com- 
mission, 236  U.  S.  230,  240,  59  L.  ed.  552,  558,  35  Sup.  Ct  Eep. 
387,  Ann.  Cas.  1916C,  296.  The  principle  of  sales  in  the 
original  package  of  goods  transported  in  interstate  commerce  is 
foreign  to  these  facts.  The  nature  of  the  business  transacted  by 
the  tel^raph  companies  is  such  that  the  information  contained 
in  the  quotations  has  no  value  to  hold  and  to  keep.  Its  valuable 
quality  is  in  practically  instantaneous  transmutation  into  articu- 
late form  and  impartation  to  large  numbers  of  purchasers.  The 
power  to  regulate  by  the  state  does  not  depend  at  all  upon  the 
source  from  which  the  information  is  derived,  but  upon  the  means 
adopted  for  its  distribution  and  communication  through  wires 
and  conduits  in  the  public  streets  of  a  domestic  municipality. 

These  transactions  are  different  in  their  nature  from  con- 
tinuous transportation  of  merchandise  in  interstate  commerce, 
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notwithstanding  change  in  bill  of  lading,  interruption  of  transit, 
and  the  like,  where  the  initial  purpose  to  transport  by  interstate 
or  foreign  commerce  and  the  movement  of  the  merchandise  in 
such  transportation  is  not  changed  but  continues  unbroken  from 
the  beginning  despite  temporary  suspension.  Cases  like  Texas 
&  K  O.  E.  Co.  V.  Sabine  Tram  Co.  227  XJ.  S.  Ill,  57  L.  ed. 
442,  33  Sup.  Ct.  Rep.  229,  and  Illinois  C.  R  Co.  v.  De  Fuentes, 
236  U.  S.  157,  163,  69  L.  ed.  517,  519,  P.U.R.1915A,  840, 
35  Sup.  Ot,  Rep.  275,  which  illustrate  that  principle,  are  in- 
applicable to  the  facts  in  the  case  at  bar. 

It  is  not  necessary  to  multiply  citations  to  show  the  fullness 
and  completeness  of  the  control  of  Congress  over  interstate  com- 
merce. It  is  indisputable.  Minnesota  Rate  Cases  (Simpson 
V.  Shepard)  280  IT.  S.  352,  898-412,  67  L.  ed.  1511,  1540- 
1547,  48  L.R.A.(N.S.)  1151,  33  Sup.  Ct.  Rep.  729,  Ann.  Cas. 
1916A,  18;  Houston,  E.  &  W.  T.  R.  Co.  v.  United  States,  234 
U.  S.  342,  351,  68  L.  ed.  1341,  1348,  34  Sup.  Ct.  Rep.  833; 
Kirmeyer  v.  Kansas,  236  TJ.  S.  568,  59  L.  ed.  721,  85  Sup.  Ct. 
Rep.  419.  The  binding  authority  of  these  and  like  decisions 
is  implicitly  recognized.  They  do  not  eeem  pertinent  to  the 
facts  of  this  record.  While  no  analogy  between  information  and 
chattels  can  be  perfect,  the  case  at  bar  in  principle  is  indistin- 
guishable from  a  purchase  of  a  quantity  of  like  books  by  the 
tel^raph  companies  in  New  York  for  a  gross  price  for  the  lot, 
the  transportation  of  these  in  interstate  commerce  to  their  Bos- 
ton offices,  where  the  original  packages  are  opened  and  single 
books  sold  there  to  individual  customers,  to  whom  they  are  deliv- 
ered by  messengers  of  the  telegraph  companies.  The  method  of 
dealing  with  them  after  the  interstate  commerce  is  ended  by 
delivery  in  bulk  at  the  main  offices  is  no  part  of  interstate  com- 
merce. In  this  respect  the  case  is  like  the  cabs  of  the  railroad 
employed  solely  in  the  local  transportation  of  passengers  who 
have  come  in  interstate  travel,  which  are  subject  to  local  regula- 
tion and  are  not  a  part  of  interstate  conmierce.  New  York  ex  reL 
Pennsylvania  R.  Co.  v.  Knight,  192  IT.  S.  21,  48  L.  ed.  325, 
24  Sup.  Ct.  Rep.  202.  The  ticker  service  under  the  circum- 
stances here  disclosed  is  "subject  to  the  law  of  the  state."  Mu- 
tual Fihn  Corp.  v.  Industrial  Conmiission,  236  U.  S.  230,  241, 
P.U.R.1916F. 
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59  L.  ed.  552,  558,  35  Sup.  C5t.  Kep.  387,  Ann.  Gas.  1916C, 
296. 

The  Federal  interstate  commerce  act  does  not  appear  to  us 
to  apply  to  the  transactions  here  in  question.  Act  June  18,  1910, 
36  Stat,  at  L.  chap.  309,  §  7,  pp.  539,  544,  Oomp.  Stat.  1913, 
§  8563.  That  act  relates  to  the  transmission  of  messages  by 
telegraph  in  interstate  commerce.  So  far  as  that  act  manifests 
a  purpose  to  regulate  the  field  over  which  Congress  has  para- 
mount authority,  the  right  of  the  state  to  exercise  its  police  power 
in  the  same  field  ceases  to  exist,  no  matter  whether  the  particu- 
lar act  of  Congress  covers  it  entirely  or  not  The  police  power  of 
the  state  may  be  put  forth  as  to  a  subject  not  prohibited  to  the 
states  and  within  national  jurisdiction  only  when  by  the  silence 
of  Congress  the  nation  has  left  it  open.  But  when  Congress 
speaks,  then  it  supersedes  existing,  and  prevents  future,  legisla- 
tion by  the  several  states  on  that  subject.  Com.  v.  Boston  &  M. 
R.  Co.  222  Mass.  206,  210,  110  K  E.  264.  The  act  of  Con- 
gress here  in  question  does  not  cover  the  local  delivery  by  the 
ticker  service  radiating  from  Boston  offices,  to  patrons  in  that 
city  of  each  of  the  telegraph  companies,  of  information  bought 
by  the  telegraph  companies  and  received  in  interstate  commerce, 
but  delivered  in  intrastate  commerce  under  the  circumstances 
disclosed  in  the  cases  at  bar.  Therefore,  cases  like  Northern  P. 
R.  Co.  V.  Washington,  222  U.  S.  370,  56  L.  ed.  237,  32  Sup. 
Ct.  Eep.  160;  Erie  R.  Co.  v.  New  York,  233  XJ.  S.  671^  681, 
58  L.  ed.  1149,  1153,  52  L.R.A.(N.S.)  266,  34  Sup.  Ct.  Rep. 
756,  Ann.  Cas.  1915D,  138 ;  Port  Richmond  &  B.  P.  Ferry  Co. 
V.  Hudson  County,  234  TJ.  S.  317,  330,  58  L.  ed.  1330,  1335, 
34  Sup.  Ct.  Rep.  821 ;  Southern  R.  Co.  v.  Railroad  Commission, 
236  U.  S.  439,  447,  59  L.  ed.  661,  665,  35  Sup.  Ct.  Rep.  304; 
Charleston  &  W.  C.  R.  Co.  v.  Vamville  Furniture  Co.  237  TJ. 
S.  597,  59  L.  ed.  1137,  35  Sup.  Ct  Rep.  715,  and  Western  U. 
Teleg.  Co.  v.  Bilisoly,  116  Va.  562,  82  S.  E.  91,  have  no  applica- 
tion. 

Great  stress  has  been  laid  in  argument  upon  the  danger  of 

the  use  of  quotations  by  bucket  shops.     It  has  been  urged  that 

the  only  effective  way,  in  view  of  the  elusive  methods  pursued 

by  those  violators  of  the  law,  of  preventing  such  abuse,  is  for  the 

Stock  Exchange  to  have  and  exercise  the  power  absolutely,  and 
P.U.R.1916F. 
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without  review  to  approve  or  to  disapprove  the  applicants  for 
ticker  service.  The  evils  arising  from  that  form  of  gambling 
need  not  be  minimized.  But  the  accomplishment  of  a  laudable 
result  does  not  justify  the  use  of  means  condemned  by  a  public 
board  acting  in  accordance  with  a  l^slative  enactment.  The 
present  case,  however,  upon  the  express  finding  of  the  Public 
Service  Commission,  goes  upon  the  footing  that  Foster  is  not 
subject  to  imputation  in  respect  of  a  bucket  shop. 

In  the  view  which  we  take  of  the  case  it  becomes  unneces- 
sary to  discuss  or  decide  whether  the  order  may  be  sustained  also 
as  affecting  interstate  commerce  only  incidentally,  and  not  im- 
posing a  direct  burden  upon  it  within  the  principle  declared  in 
numerous  cases.  See  for  example  Western  XJ.  Tel^.  Co.  v. 
James,  162  U.  S.  650,  40  L.  ed.  1105,  16  Sup.  Ot.  Rep.  934; 
Western  U.  Teleg.  Co.  v.  Commercial  Mill  Co.  218  IT.  S.  406, 
416,  54  L.  ed.  1088,  1091,  36  L.RA.(N.S.)  220,  31  Sup.  Ct. 
Kep.  59,  21  Ann.  Cas.  815 ;  Vermilye  v.  Western  XJ.  Tel^.  Co. 
207  Mass.  401,  93  N.  E.  635;  Com.  v.  People's  Exp.  Co.  201 
Mass.  564,  578,  131  Am.  St.  Rep.  416,  88  N.  E.  420;  Atlantic 
Coast  Line  R  Co.  v.  Glenn,  239  U.  S.  388,  60  L.  ed.  344,  36 
Sup.  Ct.  Rep.  154;  Illinois  C.  R.  Co.  v.  Mulberry  Hill  Coal  Co. 
238  U.  S.  275,  59  L.  ed.  1306,  35  Sup.  Ct.  Rep.  760;  Penn- 
sylvania R.  Co.  V.  Puritan  Coal  Min.  Co.  237  TJ.  S.  121,  59  L. 
ed.  867,  35  Sup.  Ct.  Rep.  484;  Missouri,  K.  &  T.  R.  Co.  v. 
Harris,  234  U.  S.  412,  58  L.  ed.  1377,  L.R.A.1915E,  942,  34 
Sup.  Ct.  Rep.  790 ;  Missouri  P.  R.  Co.  v.  Larabee  Flour  Mills 
Co.  211  U.  S.  612,  53  L.  ed.  352,  29  Sup.  Ct.  Rep.  214;  St. 
Louis,  I.  M.  &  S.  R.  Co.  v.  Arkansas,  240  TJ.  S.  518,  60  L.  ed. 
776,  36  Sup.  Ct.  Rep.  443. 

The  petition  of  the  tel^raph  companies  is  to  be  dismissed, 
with  costs.  In  the  petition  by  the  Public  Service  Commission,  a 
decree  is  to  ]be  entered  enjoining  the  telegraph  companies  to  com- 
ply with  the  order  of  the  Public  Service  Commission. 

So  ordered. 

P.U.R.1916F. 
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MICHIGAN  BAUiROAD  COMMISSION. 

SHELBY  BEEWER  SCHUETZ 

V. 

CITIZENS  TELEPHONE  COMPANY. 
[T-78.] 

Service -^  Telephones '^  Directory '^  Time  of  publication. 

The  Michigan  Commission  refused  to  fix  a  maximum  period  for 
the  publication  of  a  telephone  directory  where  the  company  had  been 
in  the  custom  of  issuing  its  directory  at  intervals  of  from  six  to  seven 
months  except  on  a  few  occasions  of  abnormal  conditions  in  the  city 
life. 

[April  27,  1916.] 

Complaint  as  to  length  of  time  between  issues  of  a  telephone 
directory;  dismissed. 

Appearances:  Mr.  Shelby  Brewer  Schurtz,  attorney,  in  his 
own  behalf;  Mr.  Charles  E.  Tarte,  General  Manager,  Citizens 
Telephone  Company. 

Hemans,  Chairman:  From  the  petition  filed  in  the  above- 
entitled  matter  it  appears  that  the  petitioner,  Shelby  Brewer 
Schurtz,  is  a  subscriber  to  the  telephone  service  of  the  Citizens 
Telephone  Company,  of  Grand  Rapids,  Michigan ;  that  the  tele- 
phone company  published  an  edition  of  its  regular  telephone 
directory  on  the  16th  day  of  January,  1914,  and  that  the  next 
edition  was  not  issued  until  the  23d  of  the  following  ;S"ovember : 
that  as  the  petitioner  became  a  subscriber  at  about  the  time  of 
the  issuance  of  the  directory  of  January,  1914,  his  name  was 
not  included  in  the  directory  of  the  company  until  the  sub- 
sequent issue  some  ten  months  later,  which  he  allies  was  to  his 
damage  and  great  inconvenience,  as  well  as  to  the  damage  and 
inconvenience  of  many  patrons  of  the  company  likewise  circum- 
stanced. 

The  order  of  the  Commission  is  sought,  directing  the  Citizens 
Telephone  Company  to  issue  its  directory  at  regular  stated  in- 
tervals, which  the  Commission  shall  under  all  the  circumstances 
find  to  be  reasonable  and  just.  Hearing  was  had  upon  the  peti- 
tion on  the  15th  day  of  December,  1915.  From  the  evidence  sub- 
mitted at  the  hearing,  it  appears  that  the  company  has  issued 
P.U.R.1916F. 


Digitized  by 


Google 


SCHURTZ  V.  CITIZENS  TELEPH.  CO.^  191 

twelve  directories  since  May,  1908,  the  approximate  date  of  issue 
being  as  follows: 

May 1908 

November    1908 

June    1909 

December   1909 

June    1910 

January   1911 

August   1911 

April    1912 

February    1913 

January   1914 

November  1914 

June    1916 

The  record  likewise  discloses  that  at  the  time  of  the  hearing 
the  company  had  in  preparation  another  edition  of  the  directory, 
to  be  issued  the  following  January,  1916. 

For  a  period  of  years,  it  thus  appears  that  it  has  been  the 
custom  of  the  Citizens  Telephone  Company  to  issue  its  directory 
at  intervals  of  from  six  to  seven  months,  except  the  editions  of 
January,  1914,  and  November,  1914.  The  lapse  of  eleven 
months  in  the  first  period  is  explained  by  the  company  as  hav- 
ing been  occasioned  by  a  renaming  and  renumbering  of  the  streets 
in  the  city  of  Grand  Rapids,  which  necessitated  the  holding  of 
the  publication  of  the  directory  tmtil  after  the  work  mentioned 
had  been  completed  by  the  city  authorities ;  that  the  second  lapse 
from  January,  1914,  to  the  following  November  was  occasioned 
by  an  extraordinary  growth  in  telephone  patrons  at  about  the 
time  the  directory  would  have  been  normally  published,  and  by 
the  further  fact  that  at  this  time  many  patrons  were  returning 
from  summer  vacations.  It  was  contended  by  the  company  that 
to  have  published  the  directory  at  the  time  it  might  normally 
have  been  expected,  at  a  time  six  or  seven  months  following  the 
previous  publication,  would  have  been  to  eliminate  therefrom  an 
extraordinarily  large  body  of  subscribers,  as  the  directory  list 
must  be  closed  some  weeks  in  advance  of  actual  publication. 

The  Michigan  State  Telephone  Company,  or  so-called  "Bell,*' 
maintains  a  numerously  patronized  telephone  exchange  in  the 
city  of  Grand  Rapids,  but  it  was  not  made  a  party  to  the  pro- 
ceedings, presumably  for  the  reason  that  the  petitioner  is  not  a 
user  of  its  exchange  service,  and  for  the  further  fact,  as  disclosed 
by  the  evidence,  that  there  have  been  no  extraordinary  lapses  in 
the  publication  of  its  directories. 

After  a  careful  examination  of  the  record,  which  discloses  the 

P.U.R.1916F. 
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foregoing  facts,  the  Commission  is  of  the  opinion  that  the  Citi- 
zens Telephone  Company  has  not  been  chargeable  with  such  dere- 
liction in  the  service  it  owes  its  patrons  in  the  publication  of  its 
telephone  directories  as  would  justify  the  interference  of  the 
Commission  in  the  fixing  of  a  definite  date  for  such  publication. 
Any  interval  of  publication  that  might  be  named  by  the  Com- 
mission as  the  proper  limit  would  of  necessity  be  of  sufficient 
length  to  allow  for  abnormal  conditions  in  the  city  life,  such  as 
the  expansion  of  exchange  limits,  the  growth  of  city  population, 
the  growth  of  the  number  of  telephone  patrons,  and  many  other 
conditions  that  are  probable,  rather  than  possible,  in  the  condi- 
tions affecting  a  large  telephone  exchange.  In  other  words,  the 
maximum  period  for  publication,  in  order  to  provide  for  abnor- 
mal conditions,  would  of  necessity  be  so  much  longer  than  the 
normal  period  generally  observed  by  the  company,  as  to  be  of 
little  value  in  fixing  the  period  that  should  intervene  between 
the  publication  of  directories  under  normal  conditions.  The 
effect  of  an  order  that  must  name  a  maximum  period  or  interval 
for  the  publication  of  telephone  directories,  considerably  longer 
than  the  period  normally  observed,  would  be  harmful  rather  than 
beneficial  in  its  effects.  For  such  an  order,  especially  if  it  should 
be  given  general  application,  might  be  used  to  justify  intervals 
of  publication  much  beyond  what  would  be  considered  proper 
under  ordinary  circumstances. 

The  order  of  the  Commission  is  sought  for  the  future  control 
of  the  Citizens  Telephone  Company,  as  fixing  the  limits  of  direc- 
tory publication  it  must  hereafter  observe.  In  this  respect  it  is 
quite  as  important  that  the  obligation  be  placed  upon  the  Michi- 
gan  State  Telephone  Company  of  Grand  Rapids,  which,  as  al- 
ready stated,  is  not  before  the  Commission. 

The  question  of  service  which  involves  directory  publication  is 
likewise  intimately  connected  with  the  question  of  the  rate 
charged  the  individual  subscriber  in  an  exchange,  and  the  revenue 
of  the  company,  together  with  questions  of  local  franchise  pro- 
visions, questions  in  regard  to  which  the  record  in  this  proceeding 
is  silent. 

For  the  foregoing  reasons,  we  are  of  the  opinion  that  the 
prayer  of  the  petition  should  be  denied. 

Lawton  T.  Hemans,  Chairman;  C.  L.  Glasgow  and  C,  S. 
Cunningham,  Commissioners. 
P.U.R.1916F. 
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JAMES  KEENAN 

V. 

NORTHWESTERN  TELEPHONE  EXCHANGE  COMPANY. 

JHsorimination  —  Bates  —  Telephones '^  Free  residence  service  to  Imsi' 
ness  subscribers, 

1.  Qiving  free  residenee  telephone  serrioe  to  subscribers  ^  busisess 
telephones  constitutes  an  unlawful  discrimination. 

BmteS'^  Competition -^Noncowtpensatory  rate -^  ItegaUtif. 

2.  Noncompensatory  rates,  less  than  those  charged  by  a  competi- 
tor, are  illegal  under  a  statute  prohibiting  inadequate  rates  which  are 
intended  to  or  naturally  toid  to  destroy  competition  or  produce  a 
nuHiopoly  in  the  locality  affected. 

[August  26,  1916.] 

CoMPuoNT  by  a  telephone  utility  alleging  that  defendant,  a 
competitor,  is  unlawfully  rendering  free  service  and  charging 
inadequate  rates  for  the  purpose  of  destroying  competition  and 
procuring  a  monopoly  in  telephone  service  in  the  city  of  Austin ; 
order  directing  defendant  to  discontinue  practice  of  giving  free 
residence  service  to  subscribers  of  business  telephones,  and  di- 
recting it  to  increase  rates  for  residence  telephones  so  as  to  col- 
lect net  residence  rates  no  lower  than  $1  per  month- 

By  the  Commission:  This  case  came  on  for  hearing  before 
the  Commission  on  the  15th  day  of  December,  1915,  at  its  office 
in  St.  Paul,  Minnesota,  complainant  appearing  by  A.  W. 
Wright,  attorney;  respondent  by  A.  E.  Prendergast,  attorney. 
The  complaint  is  brought  by  James  Keenan,  a  resident  of  the  city 
of  Austin,  Mov^er  county,  Minnesota,  and  president  of  the  Inter- 
state Telephone  &  Tel^raph  Company  (hereinafter  called  the 
Interstate  company),  a  subsidiary  of  the  Tristate  Telephone  & 
Telegraph  Company.  The  gist  of  the  complaint  is  that  the 
Northwestern  Telephone  Exchange  Company  (hereinafter  called 
the  Northwestern  company)  is  giving  free  telephone  service  to 
subscribers,  and  is  also  charging  rates  below  the  cost  of  the  serv- 
ice, and  that  said  rates  are  discriminatorv  and  are  intendo^  to 
and  naturally  tend  to  destroy  competition  between  telephone  com- 
panies within  the  city  of  Austin.    Complainant  requests  tne  V/uxu- 

mission  to  order  said  company  to  charge  adequate  rates,  forbid 
P.U.K.1916F.  13 


Digitized  by 


Google 


X94       MINNESOTA  RAILROAD  &  WAREHOUSE  COMMISSION. 

free  service,  and  to  desist  from  and  cease  its  discriminatory  and 
unlawful  practices. 

The  Northwestern  company  purchased  a  local  plant  in  Austin 
in  1898,  and  has  ever  since  and  now  does  maintain  a  local  ex- 
change at  that  point,  which  through  its  toll  lines  coimects  with  a 
large  number  of  other  exchanges  owned  by  or  connecting  with 
the  lines  of  said  company.  In  the  year  1903  the  Dexter  &  Mower 
County  JFlarmers  Telephone  Company  unsuccessfully  sought  a 
connection  with  the  Northwestern  company's  plant  at  Austin. 
Business  men  of  said  city  were  anxious  to  secure  connection  with 
this  line  so  they  could  talk  to  farmers  in  the  villages  of  Dexter, 
Sargait,  Brownsdale,  Elkton,  Kose  Creek,  Grand  Meadow,  Pleas- 
ant Grove,  Spring  Valley,  Welcome,  and  numerous  townships, 
embracing  about  200  telephones,  and  thus  enable  them  to  com- 
pete with  the  city  of  Rochester  for  the  business  of  those  communi- 
ties. A  committee  of  the  leading  business  men  was  appointed  to 
confer  with  the  Northwestern  company  about  this  connection,  but 
their  mission  failed.  During  this  time  there  was  also  complaint 
about  the  toll  service,  it  being  necessary  for  some  subscribers  to 
go  to  the  central  station  to  talk.  As  a  result  of  these  complaints 
the  Interstate  Telephone  &  Telegraph  Company  (hereinafter 
called  the  Interstate  company)  was  organized  in  1903  by  local 
parties,  and  the  new  company  immediately  connected  with  the 
rural  Kne  referred  to,  and  has  maintained  the  aervioe  ever  since. 
At  the  time  this  company  was  organized  the  Northwestern  com- 
pany had  325  subscribers  in  Austin.  A  year  later  it  had  but 
125*  By  that  time  it  had  lost  practically  all  of  the  business  sub- 
scribers upon  the  main  street  of  the  city.  It  reduced  its  rates, 
installed  a  new  and  complete  central  energy  exchange,  and  re- 
placed the  Blake  type  transmitter  telephones  then  in  use  in  resi- 
dences with  a  type  of  telephone  having  solid  back  transmitters. 
Although  the  improvements  in  the  exchange  and  service  were  sub- 
stantial, yet  in  the  year  1911  they  had  only  secured  11  addi- 
tional pingle-party  business  telephones,  had  lost  25  two-party 
business  telephones,  2  one-party  residence  telephones,  and  had 
made  a  gain  of  228  two-party  residence  telephones.  In  that  year 
the  company  further  reduced  its  rates  to  the  present  schedule, 
which  is  as  follows: 
P.UJR.1916F. 
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Two-parly  line  business  2.00 

No  disoonmt  allowed  on  business  telephones. 

Individual  line  residence $1.00  gross 

Two-parly  Hne  residence 75     ** 

Subscribers  to  indiyidual  line  business  telephones  are  entitled 
to  residence  telephone  service  without  additional  charge.  It 
also  offered  to  give  desk  telephones  at  the  same  price  to  all  sub- 
scribers. 

The  residence  rates  are  subject  to  discount  of  25  cents  if  paid 
on  or  before  the  15th  of  each  month.  Since  the  introduction  of 
these  rates  and  service^  there  has  been  a  very  pronounced  increase 
in  the  number  of  telephones  used,  6.  g. : 

One  party  business  75 

Two  party  business •  •  •  10 

One  party  residence  92 

Two  party  residence , 582 

SO  that  in  1915  the  total  number  of  tdephones  used  was  1317 
as  against  590  in  1911. 

The  company  testified  that  in  the  year  1914  the  total  exchange 
and  toll  revenue  amounted  to  $18,640.03,  while  the  total  operat- 
ing expenses  excluding  depreciation  amounted  to  $14,437.58, 
a  net  loss  of  $797.50.  If  allowance  had  been  made  for  depre- 
ciation, the  loss  would  have  been  much  greater.  The  North- 
western company  admits  that  the  rates  charged  in  Austin  are  not 
compensatory,  and  the  Commission  so  finds. 

The  Northwestern  company  insists  that  it  was  compelled  by  the 
competition  of  the  locally  oi^nized  company  to  make  the  changes 
in  rates  and  service  in  order  to  protect  its  own  property;  that  it 
has  a  right  to  meet  competition  by  charging  rates  which  do  not 
pay  operating  expenses,  and  that  the  combination  business  and 
residence  service  follows  an  established  practice  for  the  purpose 
of  developing  business  and  is  therefore  not  a  violation  of  the 
free  service  law. 

The  rates  charged  by  the  Interstate  company  in  1903  have  not 
been  changed,  and  are  as  follows: 

One  party  business    $2.00 

Two   party   business    1.60 

One  jwtrty  residence 1.25 

Four  party  residence 1.00 

Rural  telephones 1.26 

No  discount  is  allowed  on  these  rates. 
P.U,R.1916F. 
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In  the  year  1915  it  operated  1,662  stations,  of  which  579  were 
rural,  57  private  line  residence,  726  two-party  residence,  243 
business,  45  extension,  and  12  employee's  telephones.  It  has 
lost  34  two-party  residence  telephones  since  1914. 

The  statement  filed  shows  the  claimed  value  of  the  property  to 
be  $115,048.09;  that  its  gross  earnings  from  operation  for  the 
year  1914  were  $22,997.67;  total  operating  expenses,  including 
interest  on  taxes  and  depreciation,  amotmted  to  $20,071.61,  leav- 
ing a  net  return  of  5.2  per  cent  upon  the  claimed  value  of  the 
property. 

This  company  claims  that  the  free  residence  telephone  given 
to  the  subscriber  of  the  business  telephone  by  the  Northwestern, 
and  the  low  rates  for  residence  telephones,  are  made  for  the  pur- 
pose of  driving  out  competition  and  creating  a  monopoly  within 
the  city  of  Austin,  and  that  the  rates  so  made  are  illegal,  unequal, 
inadequate,  and  discriminatory. 

[1]  'There  are  but  two  issues  in  this  case: 

(1)  Whether  the  Northwestern  company  may  continue  to  give 
free  residence  telephone  service  to  subscribers  of  a  business  tele- 
phone. 

(2)  Whether  it  may  continue  to  furnish  service  within  the 
city  of  Austin  at  rates  less  than  those  charged  by  its  competitor, 
where-  such  rates  are  so  low  as  to  be  noncompensatory. 

The  first  question  is  disposed  of  by  §  11,  chapter  152,  which 
provides  that:  Telephone  companies  "may  furnish  service  free 
or  at  reduced  rates  to  its  officers,  agents,  or  employees  in  fur- 
therance of  their  employment,  but  it  shall  charge  full  schedule 
rates  without  discrimination  for  all  other  service."  [Laws  1915, 
p.  210.] 

Under  the  law,  telephone  companies  must  file  schedules  of 
rates  for  the  different  classes  of  service  which  they  render.  Com- 
panies which  offer  business  and  residence  rates  should  publish 
a  separate  and  distinct  rate  for  business  telephones  and  residence 
telephones,  and  a  so-called  combination  rate  for  a  business  and 
a  residence  telephone  which  is  less  than  the  sum  of  the  regularly 
published  residence  and  business  rates  is  unlawful.  This  prac- 
tice results  in  giving  free  residence  service,  and  is  also  a  discrim- 
ination against  the  subscriber  of  a  business  telephone  who  does 
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not  use  a  residence  telephone.  This  practice  is  forbidden  by  the 
statuta 

This  conclusion  is  generally  supported  by  the  decisions  of  other 
r^ulatory  bodies  of  the  country. 

[2]  The  second  question  raised  in  this  case  is  controlled  by 
that  part  of  §  18  reading  as  follows:  "The  requirement  as  to 
reasonableness  of  rates  shall  apply  to  each  exchange  unit  as  well 
as  to  telephone  plants  as  a  whole.  No  telephone  rates  or  charges 
shall  be  allowed  or  approved  by  the  Commission  tmder  any  cir- 
cumstances which  are  inadequate  and  which  are  intended  to  or 
naturally  tend  to  destroy  competition  or  produce  a  monopoly  in 
telephone  service  in  the  locality  affected.^' 

The  reccwrd  shows  that  the  rates  charged  by  the  Nortwhestem 
company  in  Austin  do  not  secure  enough  revenue  to  meet  the  ex- 
penses of  operation.  Under  these  circumstances  no  deprepiation 
from  local  earnings  can  be  set  aside  to  preserve  the  property,  and 
no  return  can  be  made  upon  the  investment.  Funds  secured  from 
the  operation  of  the  system  as  a  whole  must  be  used  for  making 
up  tibe  deficit,  provide  for  necessary  replacements,  and  preserve 
the  integrity  of  the  plant.  This  will  not  embarrass  the  company, 
because  its  system  extends  through  several  states ;  it  is  a  member 
of  the  Bell  group  of  telephone  companies,  radiating  throughout 
the  United  States,  and  it  is  apparent  that  it  is  in  a  position  to 
operate  the  plant  at  Austin  at  a  large  loss  each  year  for  an 
ixidefinite  period  without  affecting  the  net  surplus  of  the  company 
or  the  Bell  system.  It  can  charge  a  50-cent  or  a  much  lower 
residence  rate  if  it  becomes  necessary  to  do  so  to  meet  competitive 
conditions  in  Austin. 

The  Interstate  company  cannot  afford  to  charge  the  same  low 
rates.  Eventually  it  must  meet  them  or  go  out  of  business,  and 
this  will  give  the  successful  competitor  a  monopoly  of  the  busi- 
ness in  that  locality,  and  when  that  condition  obtains  it  will  be 
in  a  position  to  charge  a  rate  which  will  produce  a  reasonable 
return  for  the  service  rendered ;  in  fact,  the  Northwestern  com- 
pany admits  that  it  opposed  competition  in  the  telephone  busi- 
ness, that  rate  wars  result  from  competition,  and  that  ultimately 
one  company  must  have  the  field  to  itself  in  Austin. 

The  records  of  the  office  show  that  substantially  similar  rate 

wars  are  taking  place  in  several  cities  and  villages  in  the  state» 
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The  telephone  bill  was  prepared  by  the  telephone  companiee^ 
was  approved  and  supported  by  them  in  the  last  legislature,  and 
it  must  be  assumed  that  it  was  framed  to  meet  the  conditions  that 
existed  in  this  state.  What,  then,  did  the  legislature  mean  when 
it  instructed  the  Commission  not  to  allow  or  approve  of  rates 
imder  any  circumstances  which  are  inadequate  and  which  are 
intended  to  or  naturally  tend  to  destroy  competition  or  produce  a 
monopoly  in  telephone  service  in  the  locality  affected  ?  A  care- 
ful reading  of  the  law  sheds  light  upon  the  meaning  of  this 
clause.  The  Commission  is  given  regulatory  power  over  the  rates 
and  service ;  rates  shall  be  just  and  reasonable,  must  be  filed  with 
the  Commission,  and  cannot  be  changed  without  its  consent,  and 
the  Commission  is  authorized  to  prescribe  reasonable  new  rates 
to  replace  the  old.  The  published  rate  must  be  charged, — ^no 
discrimination  shall  be  practised  or  free  service  given  except  in 
enumerated  cases.  The  Commission  must  prescribe  uniform 
rules  and  classification  and  a  system  of  accounting  to  be  used 
by  the  companies;  may  inspect  their  books,  files,  and  reoordd; 
order  physical  connections  imder  certain  circumstances ;  issue 
indeterminate  permits  in  lieu  of  existing  franchises ;  permit  the 
location  of  p,  telephone  plant  in  a  city  or  village  when  th^?e  is 
an  exchange  in  operation ;  fix  the  annual  depreciation  charge  for 
each  company  which  shall  be  sufficient  to  provide  the  amounts 
required  over  and  above  the  expense  of  current  maintenance  to 
keep  its  property  in  a  state  of  efficiency  corresponding  to  the 
needs  and  progress  of  the  industry ;  and  finally,  to  determine  the 
value  of  telephone  properties  for  rate-making  purposes. 

Manifestly  the  legislature  intended  to  give  the  Commission 
power  to  compel  telephone  companies  to  give  good  swvice  and 
to  authorize  rates  which  will  yield  enough  money  to  insure  such 
service;  to  protect  properties  from  merciless  rate  warfare,  and 
to  make  investments  in  such  properties  more  secure  and  inviting. 
It  recognized  the  existence  of  competition  by  forbidding  rates 
which  tend  to  destroy  competition  or  produce  a  monopoly.  Ade- 
quate rates  are  those  which  are  necessary  to  provide  revenue  vnth 
which  to  pay  the  reasonable  operating  expenses  of  a  utility  pm* 
dently  constructed  and  managed,  provide  for  depreciation,  and  to 
pay  a  return  upon  the  investment  in  the  property  used  and  useful 
in  the  public  service,  without  imposing  an  unjust  burden  upon 
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the  public.  An  inadequate  irate  id  one  which  fails  to  acconxplidh 
these  purposes.  The  record  in  this  case  shows  that  the  rates  to 
a  whole  of  the  Nortiiwestem  company  in  Austin  are  hot  adequate. 
The  company  admits  that  they  are  nonannpensatory.  Are  their 
rates  intended  to  or  naturally  tend  to  destroy  competition  or 
produce  a  mcxnopoly  in  diat  locality  i 

The  history  of  ihe  struggle  betwe^i  these  two  companies,  shown 
by  the  record  in  this  case,  and  of  whidi  the  Commissicm  has  alaD 
judicial  knowledge,  proves  that  the  practice  of  giving  free  resi- 
dence service  to  the  subscriber  of  a  business  tel^>hone,  and  of 
redudng  the  residence  rate  to  60  cents  per  month,  was  intro- 
duced for  the  purpose  of  forcing  its  competitor  out  of  business 
in  that  locality,  and  thus  giving  to  the  Northwestern  company  a 
monopoly  of  the  business.  "So  oiher  conclusion  can  be  reached. 
The  Commission  finds  that  the  resid^ioe  rates  charged  by  the 
Northwestern  company  at  Austin  are  inadequate,  and  are  in- 
tended to  and  naturally  tend  to  destroy  o(Mnpetition  and  to 
produce  a  monc^oly  in  the  telephone  serviee  in  the  locality 
affected. 

Questicms  affecting  the  same  principle  have  been  presented  to 
other  regulatory  bodies.  Generally  speaking,  the  Ccanimasioiis 
have  denounced  the  rate  wars,  and  have,  when  permitted  by  law, 
compelled  the  competing  ccnnpanies  to  pubEsh  equal  and  rea- 
sonable rates,  thus  permitting  competition  to  be  confined  to  seorv- 
ice  conditions  instead  of  noncompensatory  rates.  . 

In  the  case  of  Cozsackie  v.  Upper  Hudson  Electric  Oo.  S  P. 
S.  0.  R.  (3d  Dist  N.  Y.)  360,  the  New  Yorik  PuHio  Service 
OcHnmission,  Second  District,  says :  ^^Oompetiticm  doies  not  justify 
one  of  the  competitors  in  fixing  an  exceedingly  low  price  for  its 
service  in  the  competitive  locality,  and  recouping  itself  from 
earnings  in  noncompetitive  territory ;  and  ...  .  under  the 
regulation  imposed  by  the  state  competition  may  not  be  made 
the  excuse  for  abuse.'' 

In  the  Milwaukee  Lighting  Gases,  the  Wisconsin  Oommission, 
volume  9,  page  660,  discussed  the  question  as  follows: 

"That  practices  of  this  kind  under  such  competitive  conditions 

as  those  which  prevail  in  Milwaukee  should  lead  not  only  to  un- 

.  just  and  serious  discriminations,  but  to  disastrous  rate  wars  from 

which  in  the  end  cmly  harm  can  come  to  the  public,  is  obvious  to 
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all  who  have  paid  attention  to  sneh  matters.  Unjust  personal 
discriminations  are  always  injurious,  not  only  to  the  person 
adversely  affected,  but  from  the  point  of  view  of  public  interest 
When  carried  far  enough,  or  in  their  exa^erated  form,  they 
usually  drive  those  who  are  not  favored  out  of  business,  and 
leave  the  favored  persons  in  control  of  the  situaticMi.  In  the  past 
such  practices  have  often  defeated  the  laws  of  competition.  It 
has  also,  as  a  rule,  led  to  questionable  business  practices  in  oth^ 
respects. 

^^Bate  wars  usually  mean,  for  a  time  at  least,  lower  than  pay- 
ing rates,  failure  to  keep  the  plant  in  good  operating  condition, 
and  in  the  long  run  inadequate  service.  They  often  result  in 
financial  ruin  to  one  or  more  of  the  plants  involved,  the  crippling 
of  the  rest,  and  in  the  ultimate  consolidating  of  the  remnants  of 
all  into  one  concern.  When  peace  has  in  this  way  been  restored, 
it  is  often  necessary,  in  order  to  secure  adequate  service,  to  ad- 
vance the  rates  not  only  to  the  level  which  prevailed  before  the 
contest,  but  to  even  higher  figures.  This  has  been  the  history  of 
rate  wars  from  their  banning,  and  there  is  nothing  to  indicate 
that  this  would  not  be  the  result  in  these  cases.  If  the  war  was 
permitted  to  go  on,  such  results  could  not  even  be  entirely  pre- 
vented by  the  Public  Utilities  law,  for  the  only  way  in  which 
ruined  plants  can  be  made  to  furnish  adequate  service  is  through 
the  investment  of  additional  capital,  and  this  can  only  be  had 
at  rates  that  are  high  enough  for  reasonable  returns.  In  one  way 
or  another  losses  and  destruction  due  to  rate  wars  are  in  the  end 
almost  certain  to  have  to  be  borne  by  the  public  In  the  end  the. 
customers  also  will  lose  more  through  bad  service  and  high  rates 
than  they  gained  through  the  temporary  low  rates  which  they 
enjoyed  during  the  struggle.  In  the  public  utility  field  rate 
wars  are  so  clearly  against  public  policy  that  they  should  not  be 
permitted  under  any  circumstances.  This  also  is  recognized  in 
the  Public  Utilities  law,  for  it  is  clearly  in  order  to  enable  this 
Commission  to  prevent  or  stop  such  struggles  that  §  1797-99 
was  included  therein.'* 

It  is  therefore  ordered  that  the  Northwestern  Telephone  Ex- 
change Company  be  and  the  same  is  hereby  required  to  cease 
and  desist  from  giving  free  residence  service  to  subscribers  of  a 
business  telephone;  also  that  it  publish  and  collect  net  residence 
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rates  no  lower  than  $1  per  month,  this  order  to  take  effect  the 
1st  day  of  September,  a.  d.  1916,  and  remain  in  effect  until  the 
further  order  of  the  Commission* 


NEW  YORK  PUBIiIG  SERVICE  COMMISSION,  FIRST  DISTRICT. 

ED.  JANSEN 

V. 

NEW  YORK  EDISON  COMPANY. 

[Case  No.  2134.] 

BateB^EleoiricitV'-' Large  oonmimeT'^OombinaUon  of  o<m9wnp$Uni 
Vif  landlord  and  tenant. 

The  owner  of  several  adjoining  buildings  is  not  entitled  to  haye 
the  amount  of  electricity  consumed  by  a  tenant  added  to  his  own  con- 
sumption so  as  to  reoeiye  the  benefit  of  reduced  rates  for  increased 
consumption,  where  his  contract  for  service  provides  that  the  current 
furnished  the  several  buildings  'inay  be  taken  collectively"  in  deter* 
mining  the  rate  to  be  applied,  and  that  the  current  consumed  by  tenants 
shall  be  credited  to  the  consumption  of  the  amount  annually  guaran- 
teed by  the  consumer,  but  thai  "the  accounts  of  the  tenant  shall  hft^e 
no  other  relation  with  this  contract." 

[Septemb^  6,  1916.] 

CoHPiAiNT  with  regard  to  the  basis  applied  in  determining 
the  rate  which  the  complainant  should  pay  for  electricity;  dis- 
missed. 

Whitney,  Commissioner:  C<Mnplaint  is  made  by  Ed,  Jan- 
sen,  owner  of  the  buildings  upon  premises  Nos.  118-119  West 
Seventeenth  street  and  108-116  West  Eighteenth  street,  in  the 
borough  of  Manhattan,  New  York  city,  against  the  New  York 
Edison  Company,  which  supplies  electric  current  to  the  premises 
of  the  complainant,  with  regard  to  the  basis  applied  in  determin- 
ing the  rate  which  the  complainant  should  pay. 

On  October  6,  1910,  an  agreement  was  made  between  the  com- 
plainant and  the  Edison  company  for  the  supply  of  electric  cur- 
rent to  the  premises  mentioned,  for  a  term  of  six  years,  which 
provided  ^^at  the  aggregate  use  of  current  supplied  under  this 
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oontract  shall  not  be  less  than  100,000  kilowatt  houis  per  year," 
and  fixed  the  following  rates: 

For  the  first  16,000  kilowatt  hours,  monthly  consumption,  6^  per  kw.  hr. 

From  15,000  to  25,000  excess  over  15,000,  monthly  consumption,  4i#  per 
kw.  hr. 

From  25,000  to  85,000  excess  over  25,000,  monthly  consumption,  44  per 
kw.  hr. 

From  35,000  to  50,000  excess  oyer  85,000,  monthly  consumption,  31#  per 
kw.  hr. 

All  cfwttc  50,000,  monthly  consumption^  8#  per  kw.  hr. 

Attached  to  the  contract  were  two  riders,  one  relating  to  "con- 
junctional service"  and  the  other  relating  to  "owner's  or  lessee's 
service,'*  as  follows: 

"(1)  In  view  of  the  fact  that  the  buildings  enumerated  in  this 
contract  are  not  more  than  100  feet  apart,  are  under  a  common 
ownership  (leasehold)  and  may  be  served  from  one  service  th^ 
current  required  for  them  may  be  taken  collectively  in  determin- 
ing the  rate  to  which  the  undersigned  is  entitled  under  this  con- 
tract. 

"(2)  In  view  of  the  exclusion  of  all  other  electric  service  from 
the  building,  and  of  a  private  plant  for  light  or  power  during  the 
term  of  the  contract,  that  the  electric  current  consumed  by  the 
tenants  shall  be  credited  to  the  consumption  of  100,000  kilowatt 
hours  annually  guaranteed  by  the  undersigned.  The  accounts  of 
the  tenants  shall  have  no  other  relation  with  this  contract" 

During  the  term  of  the  contract,  the  consumption  of  the  com* 
pkinant  on  all  the  buildings  approximated  70,000  to  86,000  kilo- 
watt hours  a  year,  whereas  the  tenant  of  one  of  the  buildings, 
the  "Sew  York  Mail  Transportation  Company,  consumed  ap- 
proximately 400,000  kw.  hr.  a  year.  The  complainant  in  no 
year  reached  the  guaranty  requirement  of  100,000  kw,  hr.  a 
year,  but  the  Edison  company  credited  the  complainant  with  the 
electric  current  consumed  by  the  tenant  to  the  extent  of  making 
up  the  difference  between  the  amoimt  actually  consumed  by  the 
complainant  and  the  100,000  kw.  hr.  annually  guaranteed,  thus 
charging  the  complainant  a  flat  rate  of  6  cents  per  kw.  hr.  for 
his  consumption. 

The  complainant  now  claims,  however,  that  he  is  entitled  to 
a  lower  rate  than  5  cents  under  the  sliding  scale,  not  because  he 
peorsonally  used  enough  current  to  obtain  the  benefits  of  that  scale, 
but  because  the  current  used  by  his  tenant,  combined  with  his 
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own,  would  bring  the  aggregate  to  a  point  to  winch  the  lower 
rates  were  applicable.  In  other  words,  he  claims  that  the  con- 
sumption of  the  tenant  should  be  applied,  not  only  to  fulfilling 
the  guaranty  of  minimum  consumption,  but  also  to  determining 
the  rate  which  he  shall  pay  for  current. 

The  complainant  contends  that,  Tinder  the  provision  in  the 
conjunctional  service  clause  that  "the  current  required  for  them 
may  be  taken  collectively  in  determining  the  rate  to  which  the 
undersigned  is  entitled  under  this  contract,^^  if  he  is  entitled  to 
credit  for  any  part  of  the  current  consumed  in  these  buildings  by 
the  tenants  which  was  not  charged  directly  to  his  account,  he  is 
entitled  to  a  credit  for  the  entire  consumption  by  the  tenant. 
This  paragraph  relates  wholly  to  the  juxtaposition  of  the  proper- 
ties, permitting  their  service  under  a  common  contract  though 
located  on  different  streets.  No  reference  is  made  to  "tenants*' 
in  this  clause,  whereas  specific  reference  to  tenants  is  made  in 
the  other  clause  relative  to  owner^s  or  lessee's  servica  The  lan- 
guage, "the  current  required  for  them  may  be  takeii  collectively," 
refers  to  buildings,  and  not  to  tenants,  and  covers  service  to  be 
rendered  to  ccnnplainant  in  more  than  one  building,  and  not  to 
service  to  complainant  and  tenants.  The  fair  intendment  of  the 
provision  is  that,  in  computing  the  consumption,  the  current 
required  by  the  complainant  for  them  (the  buildings  referred  to 
in  the  contract)  should  be  taken  collectively  in  determining  the 
rate.  In  other  words,  instead  of  having  separate  services  for 
the  several  buildings,  involving  perhaps  as  many  guaranties  as 
buildings  and  additional  equipment,  all  the  current  used  by  the 
complainant  in  all  the  buildings  may  be  aggregated  to  make  up 
the  minimum  guaranty  or  any  amount  necessary  to  obtain  a  rate 
lower  than  that  applicable  to  the  guaranty. 

Moreover,  the  complainant  cont^ids  that,  under  the  provision 
in  the  owner's  or  lessee's  service  clause  that  "the  electric  current 
consumed  by  the  tenants  shall  be  credited  to  the  consumption  of 
100,000  kilowatt  hours  annually  guaranteed,"  if  the  entire  con- 
sumption, including  that  of  the  tenants,  had  fallen  below  the 
guaranty,  the  Edison  company  would  have  charged  the  complain- 
ant with  a  deficit,  and  that  therefore  the  10Q,000  kilowatt  hours 
should  be  considered  as  a  minimum  guaranty,  and  not  as  a  lim- 
ited amount  agadnst  which  the  tenants'  consumption  may  be 
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applied.  But  the  language  in  this  clause  n^atives  such  a  con- 
struction, for  it  provides  that  the  tenants'  consumption  shall  be 
^^credited  to  the  consumption  of  100,000  kilowatt  hours  annually 
guaranteed.'^  It  does  not  provide  that  the  tenants'  consumption 
shall  be  credited  to  the  complainant's  consumption,  but  to  the 
consumption  of  "100,000  kilowatt  hours."  It  was  evidently 
intended  that  the  use  of  current  by  the  tenants  should  be  applied 
only  in  fulfilling  the  guaranty,  bringing  the  customer  within  the 
wholesale  classification,  but  not  for  the  purpose  of  securing  rates 
within  a  class  other  than  those  obtained  by  the  actual  consump- 
tion of  the  customer.  The  tenants'  consumption  could  not  be 
used  for  any  other  purpose,  for  the  clause  provided  that  "the 
accounts  of  the  tenant  shall  have  no  other  relation  with  this  con- 
tract." The  complainant  assumed  no  responsibility  for  the  pay- 
ment of  the  charges  for  the  tenants'  consumption ;  and  the  tenant 
evidently  made  its  own  contract  for  current  directly  with  the 
Edison  company  at  rates  commensurate  with  the  quantity  of 
service  taken  by  it 

It  is  therefore  my  opinion  that  the  consumption  of  the  tenants 
should  not,  under  the  contract  now  construed,  be  applied  for  the 
purpose  of  determining  the  rate  which  the  complainant  should 
pay  for  current  in  addition  to  that  of  guaranty  of  the  contract, 
and  the  complaint  should  be  dismissed.  No  issue  is  presented  as 
to  the  reasonableness  of  the  provisions  considered  in  this  case, 
and  no  opinion  is  expressed  thereon.  This  opinion  is  confined 
simply  to  the  question  of  what  are  the  rights  of  the  parties  under 
these  provisions* 


NEW  YORK  PUBMC  SERVICS  OOBfMISSION,  SBCONB  DISTRICT. 

ATLAS  PORTLAND  CEMENT  COMPANY  et  aL 

V. 

BOSTON  &  MAINE  RAILROAD. 

[Case  No.  5600.] 

Parties  <^  Oontplaint  as  to  freight  rates '-Who  may  he  heard. 

A  complaint  against  a  tariff  coTering  mixed  shipments  of  sewer 
pipe,  drain  tile,  clay  conduits,  brick,  and  cement  will  be  dismissed 
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where  the  only  rate  Ib  which  the  complainant  has  a  real  and  direct 
interest  is  that  on  straight  carload  shipments  of  cement. 

[September  7,  1916.] 

Joint  complaint  by  several  manufacturers  of  cement  against 
the  Boston  &  Maine  Bailroad  asking  that  its  tariff  be  suspended 
and  that  a  r^ulation  therein  limiting  quantity  of  cement  to  be 
included  in  a  mixed  carload  be  declared  improper ;  dismissed. 

Appearances:  Frank  Lyon  for  complainants;  W.  A.  Cole  for 
respondent 

Emmet,  Oommissioner:  A  tariff  known  as  P.  S.  C.  2  N.  Y. 
614,  has  been  in  force  for  sometime  past  on  the  Boston  &  Maine 
Railroad,  in  New  York  state  and  elsewhere,  covering  mixed 
^pments  of  sewer  pipe,  drain  tile,  clay  conduits,  fire  and  pav- 
ing brick,  and  cement.  The  tariff  in  question  is  not,  so  far  as 
we  can  see,  preferential  or  diseriminatory  in  its  diaracter,  not^ 
withstanding  the  fact  that  it  is  said  to  have  been  prepared  chiefly 
to  meet  the  rather  special  requirements  of  a  conoeom  in  Portland, 
Maine,  which  manufactures  all  the  various  c(nnmodities,  except 
cement,  that  are  mentioned  in  the  tariff,  and  which  finds  it  de- 
sirable to  include  with  its  shipments  of  the  articles  it  manufac- 
tures a  small  amount  of  cement  also,  so  that  its  customers  may, 
as  tibe  result  of  a  single  transaction,  be  placed  in  the  position  of 
being  able  to  make  actual  use,  in  structural  work,  of  the  tiles,, 
conduits,  or  other  material  purchased  from  the  Maine  company. 
Although  no  limitation  upon  the  amount  of  cement  which  might 
be  shipped  in  a  mixed  carload  of  this  character  was  provided  in 
tariff  No.  614,  it  was  not  supposed  by  the  railroad  company  that 
cement  shipments  imder  this  tariff  would  ever  be  made  in  larger 
quantities  than  was  necessary  to  enable  purchasers  of  the  other 
commodities  to  put  their  purchases  to  immediate  use  in  the  man- 
ner stated.  In  other  words,  the  inclusion  of  cement  in  tariff 
No.  614  was  merely  incidental;  the  tariff  was  designed  pri- 
marily to  cover  the  commodities  named  other  than  cement. 

The  petitioners  in  the  present  case  are  all  large  manufacturers 
of  cement  who  deal  in  none  of  the  other  commodities  mentioned 
in  tariff  No.  614.  Ordinarily  they  would  have  no  interest  at 
all  in  a  question  of  mixed  carload  rates.  Observing,  however, 
that  the  Boston  &  Maine  straight  carload  rate  on  cement  was 
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higher  by  about  25  per  cent  than  the  mixed  carload  fate  estab- 
lished by  tariflF  No.  614,  and  that  the  tariflF  in  question  placed 
no  restriction  upon  the  amount  of  canent  which  might  be  in- 
cluded in  a  mixed  carload,  these  petitioners  commenced  some 
months  ago  to  vary  the  method  they  had  formerly  followed  in 
the  shipment  of  cement  to  places  in  New  England,  and  possibly 
to  points  in  easternmost  New  York  also,  although  as  a  matter  of 
fact  there  seem  to  have  been  no  actual  intrastate  shipments  made 
by  petitioners  under  tariff  No.  614.  But,  for  New  England 
shipments,  petitioners  abandoned  the  Tise  of  the  railroads  at  the 
several  points  of  origin,  in  Hudson,  New  York,  and  other  places, 
and  inaugurated  the  practice  of  loading  their  product  on  bailees 
belonging  to  themselves,  at  the  manufactories,  and  in  this  way 
transporting  it  to  Troy,  which  is  the  New  York  terminus  of  the 
Boston  &  Maine  Bailroad.  At  Troy  the  cement  is  now  being 
forwarded  over  the  Boston  &  Maine  Railroad  under  tariff  614, 
in  what  are  technically  mixed  shipments,  althou^  to  all  intents 
and  purposes  the  c(msignments  in  question  are  straight  carload 
shipments  of  cement  only.  They  are  brou^t  under  the  ^^mixed 
carload'^  designation,  and  therefore  under  tariff  614,  by  the  sim- 
ple expedient  of  including  with  the  cement  a  nominal  amount 
of  one  of  the  other  commodities  mentioned  in  tariff  614 — ^pua^ 
chaaed  by  the  shippers  and  included  in  the  shipment  for  no  other 
purpose  than  to  make  what  is  virtually  a  straight  carload  of 
cement  assume  the  legal  character  of  a  mixed  carload  to  whidi 
the  rates  provided  by  tariff  614  would  be  applicable. 

When  the  Boston  &  Maine  Kailroad  Company  ascertained 
that  this  was  being  done,  it  filed  with  the  Commission  a  new 
tariff  (P.  S.  C.  2  N.  Y.  714)  designed  to  take  the  place  of 
tariff  No.  614,  and  differing  from  the  superseded  tariff  caily 
in  that  it  limits  the  amount  of  cement  which  may  be  shipj>ed 
in  mixed  loadings  to  8,000  pounds.  Of  course  this  limitation 
interferes  with  the  petitioners'  ingenious  plan  of  shipping  cement 
in  large  quantities  at  the  reduced  rate  established  by  tariff  No. 
614,  and  the  present  proceeding  has  been  brought  to  prevent, 
if  possible,  the  substitution  of  the  new  tariff  for  the  old. 

We  have  no  desire,  of  course,  to  deal  with  a  situation  like  thi?^ 

in  a  technical  spirit,  or  otherwise  than  upon  its  merits ;  and  if 

the  question  of  the  cement  rates  on  the  Boston  &  Maine  Railroad 
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in  whiph  the  present  petitioners  are  Intimately  interested,  could 
be  settled  fairly  and  comprehensively'  by  an  order  in  the  present 
case,  we  should  be  glad  to  make  such  an  order  rather  than  require 
the  petitioners  to  bring  a  new  proceeding.  But  obviously  the  real 
question  in  which  the  petitioners  are  interested  cannot  be  fairly 
settled  in  the  present  case.  The  only  c^nent  rate  with  \rtiich, 
under  ordinary  circumstancee,  tiiie  petitioners  who  manufacture 
and  sell  cement  in  enormous  quantities  are  in  the  least  concenied, 
is  the  rate  on  straight  carload  shipments  of  the  commodity,  and 
that  rate  is  not  involved,  except  in  tl»  most  indirect  way,  in  the 
present  proceeding.  Here  we  are  called  upon  to  pass  upoii  the 
suitability  and  fairness  of  mixed  carload  rates  which  were  never 
intended  to  apply  to  shipments  like  those  made  by  these  peti- 
tioners, and  which  the  petitioners  themselves  very  frankly  say 
they  would  never  avail  themselves  o£  if  the  Boston  A;  Maine  Rail- 
road's straight  carload  rates  were  made  reasonably  satisfactory 
to  them.  It  seems  undesirable  and  unnecessary  that  an  impor- 
tant questicm  like  this  should  be  settled  in  such  an  indirect,  not 
to  say  devious,  manner  as  is  here  proposed.  Wei  think  that  the 
petiti(mers  should  raise  the  question  of  the  fairness  of  the  exist- 
ing rates  on  straight  carload  shipments  by  a  direct  attack  on  such 
rates,  and  not  by  an  attack  upon  rates  in  which,  but  for  an  un- 
intended loophole  in  the  wording  of  the  tariff,  they  would  not 
have  been  interested  at  all,  and  in  which  their  interest  will  en- 
tirely cease  as  soon  as  the  question  of  the  fairness  of  the  Boston 
&  Maine  Railroad's  straight  oarioad  rates  on  cement  has  been 
satisfactorily  adjusted.  A  proceeding  to  test  these  last-mentioned 
rates  has  already  been  brought,  as  we  understand  it,  before  the 
Interstate  Commerce  Commission,  in  relation  to  interstate  ship- 
ments of  cement  over  the  Boston  &  Maine  Bailroad,  and  a  sinii- 
lar  proceeding  as  to  intrastate  rates  could,  with  very  slight  loss 
of  time,  be  instituted  here  if  it  were  f eh  that  the  pending  inter- 
state proceeding  does  not  afford  petitioners  the  opportunity  they 
desire  to  get  the  entire  question  settled  upon  its  merits.  We  feel 
that  an  orderly  adjudication  of  the  question  cannot  be  reached 
in  the  present  proceeding,  and  that  it  is  not  our  duty,  under  the 
circumstances,  to  prevent  the  tariff  which  has  been  filed  with  us, 
limiting  the  amount  of  cement  which  may  be  included  in  mixed 
shipments  under  the  Boston  &  Maine  Railroad's  former  tariff 

No.  614  to  8,000  pounds,  from  taking  effect.  ...    .  ' 
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PHILIPPINE  ISLANDS  BOARD  OF  PUBLIC  UTILITT 
COBCMISSIONERS. 

WATSON  &  WATSON 

v. 

MANILA  ELECTRIC  EAILEOAD  &  LIGHT  COMPANY. 

[Case  No.  766.] 

Service'^ Contract  for ^ IllegaUty  of  demand  for. 

In  the  absence  of  any  frandiise  prohibition  it  ift  not  illegal  for 
BM  electric  utiHtjr  to  require  i^  written  contract  as  condition  to  ren- 
dering service. 

[July  20,  1§16.] 

Complaint  against  the  practice  of  the  respondent  railway  conur 
pany  demanding  a  written  contract  as  a  condition  of  rendering 
service;  dismissed. 

By  the  Board:  In  writing  dated  March  31  last,  Mr.  James 
P.  Watson  of  this  city  complains  before  this  Board  against  the 
ill^ality  of  the  conduct  of  the  Manila  Electric  Bailroad  &  Light 
Company  in  requiring  him  to  execute  a  contract  for  the  period 
of  one  year  previous  to  furnishing  him .  with  electric  current. 
The  complainant  bases  his  complaint  on :  That  for  the  purposes 
of  his  business  he  uses  a  2  h.  p.  motor  which  is  provided  with 
its  corresponding  meter ;  that  according  to  the  total  shown  by  the 
said  meter,  he  has  punctually  paid  the  defendant  company's  bills 
at  the  end  of  each  month ;  and  that  in  spite  of  this,  the  defendant 
company  notified  him  on  the  22d  of  March  last  that  pursuant  to 
the  new  schedule  of  rates  approved  by  this  Board,  he  would  have 
to  sign  a  contract  with  the  company  if  he  desired  the  latter  to 
continue  to  furnish  him  with  electric  current.  In  said  writing 
the  complainant  questions  also  the  power  of  this  Board  to  com- 
pel consumers  of  electric  current  to  sign  any  contract. 

Li  answer  to  the  complaint  the  defendant  company  alleges: 
That  for  the  proper  applicaticm  of  schedules  IV.  and  VII.,  ap- 
proved by  this  Board  in  December  16,  1915,  it  becomes  necessary 
to  sign  under  schedule  IV.  "a  contract  for  a  period  of  not  less 
than  one  year,"  and  under  schedule  VII.  "a  contract  for  a  period 
of  less  than  one  year;"  that  schedule  VII.  haa  been  established 
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for  those  who  do  not  want  to  bind  themselves  for  a  period  of 
one  year  though  rates  therein  are  less  advantageous  than  those 
of  schedule  IV. ;  and  that  when  applying  its  schedules  of  rates 
the  company  invariably  grants  its  customers  equal  treatment; 
hence,  if  it  consented  the  oooaiplainant  to  go  on  without  signing 
.any  contract,  it  would  incur  an  evident  discrimination. 

The  matter  having  been  previously  set  for  hearing  and  the 
parties  duly  notified,  the  hearing  of  this  case  was  held  on  the 
10th  of  May,  at  the  hour  fixed  and  at  the  offices  of  this  Board  in 
Manila,  Mr.  James  P.  Watson  appearing  in  his  own  behalf,  and 
ihe  defendant  company  being  represented  by  its  vice  president, 
Mr.  0.  K.  Duffy,  assisted  by  attorney  James  Boss. 

From  the  evidence  adduced  at  the  hearing  of  this  case,  the 
following  facts  were  established:  That  the  complainant,  Mr. 
James  P.  Watson,  is  the  proprietor  of  the  concern  Watson  & 
Watson,  which  is  not  a  company  or  corporation,  but  simply  the 
name  of  his  concern ;  that  since  the  year  1908  until  the  beginning 
of  the  present  year,  the  said  Mr.  Watson  has  been  using  for  the 
purposes  of  his  business  a  2  h.  p.  motor  provided  with  its  cor- 
responding meter  of  kilowatt  hours,  and,  according  to  the  total 
registered  by  it,  has  punctually  paid  the  def^idant  ocnnpany's 
bills  for  electric  current  ccmsumed  by  said  motor;  that  on  die 
15th  of  February  of  this  year,  llie  defendant  ciompany  addressed 
the  complainant  a  letter  notifying  him  that  if  he  wanted  the 
company  to  continue  furnishing  him  current,  he  would  have  to 
sign,  in  accordance  with  the  new  schedule  of  rates  in  force,  a  con- 
tract for  one  year  under  schedule  IV.,  or  another  for  one  month 
under  schedule  VIL ;  and  that  the  complainant  declined  to  sign 
any  contract,  alleging  that  he  had  no  knowledge  that  the  defend- 
ant company  had  ever  published  said  schedules  before  putting 
them  into  effect. 

It  appears  also  that  the  defendant  company,  when  applying  its 
eight  new  schedules  of  rates  which,  with  the  exception  of  the  first 
one,  require  as  a  condition  that  a  written  ccmtract  be  executed, 
does  not  discriminate  among  its  subscribers  nor  compel  them  to 
sign  any  contract,  as  all  of  its  action  is  limited  to  submitting 
said  eight  schedules  to  the  consideration  of  the  customer  so  that 
he  may  select  the  one  that  suits  him  best,  although,  for  the  good 
of  the  consumer  himself,  the  company  generally  recommends  the 
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one  that  would  prove  more  adtantageous ;  that  following  said 
practice,  the  defendant  company  rec<Hninended  to  complainant 
schedule  IV.  as  the  most  suitable  in  his  ease,  and  submitted  for 
consideration  the  corresponding  contract  for  the  period  of 
one  year;  that  in  view  of  the  complainant's  refusal,  as  schedule 
VII.  was  established  for  persons  who  do  not  wish  to  bind  them-% 
selves  for  the  period  of  one  year,  the  defendant  company  offered 
him  a  contract  few  one  month  xmder  said  schedule  VII.,  but  the 
complainant  refused  also  to  sign  it;  and  that  notwithstanding  the 
fact  that  it  is  the  company's  rule  to  cease  to  furnish  current  to 
such  consumer  as  refuses  to  comply  with  the  conditions  stated 
in  its  schedules  of  rates,  it  has  supplied  the  complainant  electric 
curr^it  for  his  motor  up  to  the  end  of  April  last,  at  the  rates 
fixed  in  schedule  VII. 

It  appears,  further,  that  prior  to  putting  into  effect  the  eight 
new  schedules  of  rates  in  question,  the  same  were  duly  publidied, 
with  the  exception  of  the  eighth  schedule,  in  two  newspapers  of 
this  city  subsidized  by  the  government,  one  edited  in  English  and 
the  other  in  Spanish;  to  wit,  the  "Cable-news^Amerioan"  in  its 
edition  of  December  13,  1915,  and  ^^La  Vanguardia"  in  its  issue 
of  the  11th  of  the  same  month  and  year.  The  eighth  schedule 
was  published  only  in  the  first  named  paper  in  its  issue  for  the 
ensuing  montii  of  December  last 

Formerly,  the  defendant  company  had  but  schedule  IV.,  under 
which  it  made  its  collections  for  the  consumption  of  electric 
energy.  Said  schedule  prescribed  the  rate  of  20  centavos  iar 
the  first  200  hours  per  horse  power  of  electric  current  consumed 
in  one  month,  which  amounted  to  27  centavos  per  kilowatt  hour. 
The  charges  prescribed  in  the  new  schedules  IV.  and  VIL  are 
lower,  as  under  schedule  IV.  18  centavos  are  charged  for  the 
first  100  kilowatt  hours,  10  centavos  for  the  next  900,  and  6 
centavos  for  those  exceeding  1,000;  and  under  schedule  VII., 
24  centavos  for  the  first  100  kilowatt  hours,  14  centavos  for  the 
next  900,  and  10  centavos  for  those  exceeding  1,000.  In  order 
to  be  able  to  ^oy  the  benefits  of  said  two  schedules  of  rates, 
the  defendant  company  demands  as  a  condition  that  a  writt^i 
contract  be  executed,  and  with  respect  to  schedule  TV.,  that  said 
contract  be  for  a  period  of  not  less  than  one  year  and  that  in 
addition  the  annual  sum  of  ¥'48  be  paid  as  demand  charge,  pav- 
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able  by  e<}ual  monthly  instalmwitB.  Said  schedule  IV.  is  the 
most  suitable  in  the  case  of  a  2  h.  p.  motor  such  as  that  of  the 
complainant,  Mr.  W^tso^u 

At  the  time  of  the  hearing,  the  com{>IainaBt,  Mx.  Watson, 
admitted  the  advantages  that  the  new  schedule  IV.  offers  to  the 
subscriber,  for  the  reason  that  its  rates  are  really  lower,  but  he 
insists  that  the  c<»iditiosi  p^rescribed  therein,  that  a  contract  must 
be  signed,  is  illegal  because  he  believes  that  the  defendant  com- 
pany, according  to  its  franchise,  is  not  authorized  to.  impose  such 
a  condition  on  its  subscribers. 

We  fail  to  find  anything  in  special  ordinance  No.  44  granting 
the  franchise  to  the  defendant  company,  which  prohibits  the 
latter  to  use  written  contracts  with  its  subscribers  for  electric 
light  and  power.  In  the  absence  of  such  prohibition,  we  find  it 
logical  to  presume  that  the  defendant  company  may  require  par- 
ties contracting  with  it  to  execute  such  contracts  in  writing.  The 
condition  prescribed  in  the  new  schedulet  of  rakes  IV.,  V.,  VI., 
VIL,  and  VIII.  of  the  defendant  company,  that  a  contract  be 
signed  by  the  subscriber,  does  not  appear  to  us  as  imreasonable, 
because,  as  conditions  are  stated  in  said  schedules  in  exchange 
for  the  advantages  that  are  offered,  tiiere  is  nothing  more  ade- 
quate than  a  written  contract  in  order  to  demand  better  the  ful- 
filment of  such  conditions  on  the  part  of  the  subscriber. 

In  view  of  the  foregoing  it  is  the  opinion  of  the  Boerd  that 
the  complaint  at  bar  cannot  be  maintained,  and  therefore  it  is 
proper  to  dismiss  it,  and  the  same  is  hereby  dismissed. 


WISCONSIN  RAHiROAD  COMMISSION. 

TOWN  LINE  FARMERS  INDEPENDENT  TELEPHONE 

COMPANY 

V. 

RED  RIVER  TELEPHONE  COMPANY. 

Monopoly  and  compeUtion  —  Occupied  territory  —  Inadequate  service 
^'Duplication  of  equipment, 

1.  The  introduction  of  competition  is  not  warranted  on  account  of 
unsatisfactory  telephone  service  of  the  esdsting  company  due  to  the 
condition  of  it«  lines  and  the  want  of  connection  with  subscribers  of 
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another  company,  where  ample  relief  can  be  obtained  by  repairing  the 
existing  system,  which  the  company  is  financially  able  to  do,  and  by 
establishing  physical  connection  with  the  other  system. 
Monopoly  and  competition '^  Occupied  territory '^  Penalty   for   fur- 
nishdng  service  without  authority, 

2.  The  Wisconsin  Commission  refused  to  impose  the  statutory 
penalty  upon  a  utility  for  furnishing  local  telephone  service  in  occu- 
pied territory  without  first  complying  with  the  statutory  procedure, 
where  the  utility  misapprehended  its  rights  on  acquiring  a  toll  line 
in  such  territory. 

[August  31,  1016.] 

Complaint  alleging  that  defendant  telephone  company  was 
extending  its  lines  for  local  service  on  a  toll  line  acquired  by  it 
in  occupied  territory  without  complying  with  statutory  proce- 
ure;  order  directing  defendant  to  remove  its  substation  equip- 
ment on  the  line  in  question  and  to  refrain  from  giving  local 
service  over  such  line  in  the  future. 

By  the  Commission:  On  April  7,  1916,  the  Town  Line 
Farmers  Independent  Telephone  Company  filed  with  the  Com- 
mission a  complaint  alleging  that  the  Red  Biver  Telephone 
Company  had  extended  its  lines  for  local  service  in  the  town  of 
Belle  Plaine,  Shawano  county,  without  complying  with  chapter 
610  of  the  Laws  of  1913.  The  matter  was  taken  up  informally 
with  the  Red  River  Telephone  Company,  which  admitted  that 
it  had  purchased  a  toll  line  from  the  Wisconsin  Telephone  Com- 
pany, and  had  installed  five  substations  thereon  and  was  fur- 
nishing local  service  thereby.  At  the  time  the  purchase  was 
made  the  officers  of  the  Red  River  Telephone  Company  supposed 
that  the  existence  of  the  toll  line  along  the  highway  in  question 
gave  them  the  right  to  furnish  local  service  over  it  without  tak- 
ing the  steps  specified  in  the  statute. 

In  conformity  with  the  usual  practice,  the  Commission  issued 
its  notices  of  investigation  and  of  hearing  in  order  to  inquire 
into  the  matter  and  ascertain  whether  or  not  the  extension  was 
one  which  would  have  been  authorized  as  a  matter  of  public  con- 
venience and  necessity  had  the  question  been  raised  in  the  statu- 
tory way. 

A  hearing  was  held  at  the  city  of  Shawano  on  May  24,  1916. 
Messrs.  DiUett  &  Winter,  by  C.  F.  Dillett,  appeared  for  the  com- 
plainant, and  John  M.  Krall  for  the  respondent 
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It  appears  that  ever  since  1905  the  oomplainant  has  been  oper- 
ating for  local  service  in  Belle  Plaine  and  adjoining  towns  and 
to  a  limited  extant  in  the  city  of  Shawano,  having  12  subscribers 
among  the  business  men  in  that  city.  Originally  two  switch 
boards  were  operated,  one  at  Shawano  and  one  at  Clintonville, 
with  a  clear  wire  for  free  connection  between  the  two.  Gener- 
ally speaking,  subscribers  whose  principal  business  and  social  ac- 
tivities were  at  or  near  Shawano  were  connected  with  the  ex- 
change in  that  city.  During  all  the  period  under  consideration 
the  Wisconsin  Telephone  Company  handled  the  bulk  of  the  local 
business  in  the  city  of  Shawano  through  its  exchange.  The  com- 
plainant always  had  a  Bell  phone  in  the  room  where  its  board  was 
set,  and  it  appears  to  have  been  the  general  practice  of  its  oper- 
ator to  r^>eat  messi^es  for  complainant's  subscribers,  to  those  of 
the  Wisconsin  Telephone  Company,  no  charge  being  made  for 
that  service. 

The  unincorporated  village  of  Belle  Plaine  is  situated  in  the 
town  of  Belle  Plaine,  about  6  miles  southwest  of  Shawano.  There 
are  several  business  places  in  the  village,  including  a  grain  ele- 
vator, which  does  considerable  business  in  the  surrounding  coun- 
try. Prior  to  the  events  complained  of,  the  oolj  local  telephone 
service  available  to  these  parties  and  to  farmers  in  that  neighbor- 
hood was  over  complainant's  lines,  although  a  toll  station  was 
maintained  by  the  Bell  company  in  one  of  the  stores,  and  that 
company's  Shawano  exchange  was  reached  over  the  toll  line  in 
question  by  payment  of  a  message  charge.  This  toll  line  extended 
along  a  hi^way  running  northeast  from  Belle  Plaine  through 
sections  22,  23,  14,  13,  and  12  of  the  town  of  Belle  Plaine  and 
thence  through  the  northwest  comer  of  the  town  of  Waukechon 
to  the  city  of  Shawano.  For  the  first  4  miles  northeast  of  Belle 
Plaine  village,  the  complainant  has  always  given  and  still  gives 
local  service  to  some  16  subscribers  along  the  highway. 

Por  a  number  of  years  the  Red  River  Telephone  Company  has 
been  operating  for  local  service  in  the  towns  of  Richmond  and 
Waukechon  immediately  east  of  Belle  Plaine,  but  has  never  oper- 
ated in  Belle  Plaine  until  it  commenced  giving  local  service  over 
the  converted  toll  line  in  question.  Its  switching  has  always  been 
done  by  the  Wisconsin  Telephone  Company  at  Shawano,  with 
free  service  to  all  of  the  latter's  subscribers.    A  number  of  resi^ 
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dents  of  the  village  of  Belle  Plame  and  vicinity  are  quite  closely 
connected  socially  as  well  as  in  a  business  way  with  subseriben 
of  the  respondent  in  the  western  part  of  the  town  of  Waukechon. 
A  considerable  number  of  the  latter  are  members  of  a  ohurdi  or^ 
ganization,  the  pastor  of  which  lives  near  Belle  Plaine  village, 
on  the  highway  in  question. 

For  a  considerable  period  of  time  prior  to  the  fall  of  1915 
there  was  more  or  less  dissatisfaction  witii  the  character  of  the 
service  Tendered  by  complainant  over  its  entire  system,  not  only 
on  account  of  lack  of  connection  with  the  Bell  company  at  Shaw- 
ano, but  also  because  of  poor  service  and  inefficient  maintenance 
of  lines.  Service  on  the  lines  in  Belle  Plaine  village  was  so  un- 
satisfactory that  subscribers  living  near  the  toll  station  preferred 
to  use  that  for  Shawano  calls.  No  steps  were  ever  taken,  how- 
ever, to  have  conditions  improved  through  the  statutory  method* 

It  appears  that  the  situation  was  discussed  by  the  stockholders 
of  the  Town  Line  Company  at  several  meetings,  and  it  was  re- 
peatedly urged  by  the  president  that  steps  be  taken  at  once  to  re- 
habilitate the  system.  He  also  proposed  that  the  company  sell 
itd  exchange  equipment  and  enter  into  a  switching  agreement  with 
the  Wisconsin  Telephone  Company,  thereby  securing  free  service 
to  all  parties  connected  with  the  Shawano  exdiange.  Such  ac- 
tion, it  was  urged,  would  lay  the  foundation  for  an  increase  in 
rates  from  60  to  75  cents  a  month,  and  this  increased  inc<Hne 
would  enable  the  company  to  maintain  its  lines  in  better  shape. 
The  Wisconsin  Telephone  Company  was  at  all  times  ready  to 
enter  into  such  an  arrangement,  but  for  one  reason  or  another 
complainant's  stockholders  never  took  any  definite  action  to  that 
end  until  after  January  1,  1916. 

In  the  meantime  complaints  by  various  parties  near  Belle 
Plaine  regarding  the  character  of  the  service  being  given  by  the 
complainant,  as  well  as  its  lack  of  connections  with  the  respond- 
ent's lines,  came  to  the  attention  of  the  latter,  and,  with  the  idea 
of  affording  parties  in  and  near  Belle  Plaine  a  more  general 
service  in  Shawano  and  a  connection  with  subscribers  of  respond- 
ent, the  toll  line  was  taken  over  by  the  latter  company.  The  deal 
was  consunmiated  in  October,  1915.  The  line  was  thereupon  cut 
over  and  five  substations  were  installed  along  the  route  in  sec- 
tions 14,  22,  and  23.  The  company  is  in  a  position  to  serve  ail 
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of  complainant 8  subscribers  along  that  line  without  making  fur- 
ther extensions,  as  the  converted  toll  line  extends  parallel  to  com- 
plainant's line  to  its  easterly  terminus. 

Following  this  action  of  respondent  and  admittedly  influenced 
to  some  extent  thereby,  the  stockholders  of  the  Town  Line  Com- 
pany at  their  January  meeting  voted  to  dispose  of  their  central 
office  equipment  and  enter  into  the  switching  agreement  with  the 
Wisconsin  Telephone  Company.  A  little  later  they  applied  for 
and  received  authority  to  issue  and  sell  $870  additional  capital 
stock,  the  proceeds  to  be  used  for  addition  to  and  betterments  in 
its  lines.  They  voted  also  to  expend,  in  order  to  rehabilitate  the 
line,  the  $650  derived  from  the  sale  of  equipment  Since  that 
time  the  work  of  fixing  up  the  lines  and  improving  service  gen- 
erally has  been  going  forward  under  the  direction  of  an  experi- 
enced lineman.  At  the  time  of  the  hearing  the  new  arrange- 
ment had  been  in  force  something  over  a  month,  so  that  all  sub- 
scribers of  the  Town  line  Company  now  receive  service  over  all 
lines  oonnected  with  the  Wisconsin  Telephone  Compan/s  board 
at  Shawano.  Witnesses  considered  it  entirely  feasible  with  the 
funds  now  in  hand  to  put  all  lines  in  suitable  condition  to  render 
satisfactory  service. 

[1]  The  Commission  is  thus  called  upon  to  determine  whether 
or  not  the  situation  as  it  existed  in  October,  1915,  was  such  as 
to  show  that  the  competing  line  was  required  by  public  conven- 
ience and  necessity.  If  not,  then  the  resulting  duplication  of 
equipment  cannot  be  justified.  It  is  apparent  from  the  testimony 
that  the  service  of  respondent  was  desired  by  parties  in  and  near 
the  village  of  Belle  Plaine  for  two  reasons:  First,  the  existing 
service  was  unsatisfactory,  owing  to  the  condition  of  complain- 
ant's lines;  and,  second,  complainant  offered  no  very  general 
service  in  the  city  of  Shawano  and  no  connection  with  the  re- 
spondent's subscribers  in  the  town  of  Waukechon,  except  as  mes- 
sages were  repeated  by  complainant's  operator  over  Bell  equip- 
ment installed  in  the  central  office. 

It  might  be  thought  at  first  blush  that  such  limitations  on  the 
character  and  scope  of  the  existing  service  afford  sufficient 
grounds  for  the  introduction  of  competition.  But  it  must  be 
borne  in  mind  that  there  are  other  remedies  within  the  jurisdic- 
tion of  the  Cimimission  which  may  and  should  be  applied  to  such 
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situations  and  which  avoid  the  eivils  that  result  from  duplication 
of  equipment  With  respect  to  the  condition  of  ccmiplainant's 
lines  and  the  generally  unsatisfactory  nature  of  its  service,  the 
normal  remedy  would  have  been  a  service  complaint  to  the  Com- 
mission by  the  dissatisfied  subscribers.  No  such  complaint  was 
ever  made  or  even  suggested,  so  far  as  appears  from  the  testi- 
mony. As  regards  the  need  for  connections  at  Shawano,  the  nor- 
mal remedy  would  have  been  an  application  under  §  I797m-14 
of  the  statutes  for  a  physical  connection  between  the  two  switch 
boards. 

The  Commission  has  always  adhered  to  the  cardinal  rule  that 
paralleling  of  lines,  with  its  attendant  economic  loss,  should  not 
be  permitted  in  any  case  where  facilities  already  at  the  command 
of  the  parties  are  reasonably  adapted  to  their  requirements  or  can 
be  made  so  by  an  appropriate  exercise  of  the  Commission's  juris- 
diction. There  may  be  instances  where  financial  or  other  pecul- 
iar conditions  make  it  impossible  for  the  existing  utility  to  re- 
habilitate its  system  so  as  to  aflFord  reasonably  adequate  service, 
but  it  is  apparent  that  such  is  not  the  case  here.  On  the  contrary, 
the  officers  of  the  Town  Line  Company  assert  that  with  the  funds 
available  from  the  sale  of  exchange  equipment  and  capital  stock, 
and  with  better  management,  they  are  confident  of  being  able  to 
keep  up  their  lines  so  as  to  render  adequate  service  in  the  future. 
Connections  have  been  established  with  the  Wisconsin  Telephone 
Company  at  Shawano  which  afford  complainant's  subscribers  all 
the  facilities  of  that  exchange,  including  connection  with  respond- 
ent's subscribers  on  terms  at  least  as  favorable  to  all  parties  as 
could  have  been  secured  by  physical  connection.  In  view  of  what 
has  been  done  by  complainant  along  these  two  lines  of  improve- 
ment since  January  1st,  it  is  not  too  much  to  say  that  had  the 
parties  prior  to  October,  1915,  invoked  the  exercise  of  the  Com- 
mission's powers  in  the  appropriate  proceedings  above  referred 
to,  they  could  have  obtained  ample  relief.  That  there  was  no  ne- 
cessity for  the  establishment  of  the  competing  line  is,  therefore, 
demonstrated. 

For  the  reasons  given  the  Conmiission  finds  and  declares  that 
public  convenience  and  necessity  did  not  require  the  extension  of 
service  by  respondent  as  herein  described. 

[2]  However,  a  violation  of  §  1797m-74  of  the  statutes,  as 
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well  as  any  other  provision  of  thfe  Public  Utilities  act,  subjects 
the  offending  utility  to  the  penalty  provided  for  in  §  1797m- 
96.  It  is  appreciated  that  respondent,  in  inaugurating  the  service 
on  the  toll  line  acquired  by  it,  misapprehended  its  rights  in  {he 
matter,  and  tha,t  therefore  the  company  should  not  in  justice  be 
penalized  for  operating  without  authority  up  to  the  present  time. 
However,  on  receipt  of  this  decision  the  respondent  should  at 
once  remove  its  substation  equipment  on  the  line  in  question  and 
refrain  from  giving  local  service  over  such  line  in  the  future. 
Failure  to  do  so  will  render  the  company  liable  to  prosecution  un- 
der the  statute. 

Railroad  Commission  of  Wisconsin,  Oarl  D.  Jackson,  Walter 
Alexander,  and  'ReaoLrj  R  Trumbower«  Commissioners. 


WISCONSIN  RAILROAD  COMMISSION* 


OZATJKEE-WASHIlSrGTON  TELEPHONE  COMPANY 

JACKSON  TELEPHONE  COMPANY. 

Manopoiy  and.  eompetUUni'-^  Occupied  territory --^  Entrance  ufUhaul 
consent  of  ComnUs&ion. 

The  complaint  by  a  telephone  company  that  a  second  company 
had  extended  its  lines  parallel  to  those  of  the  complainant  without 
giving  notice  to  the  Commission  and  the  complainant,  as  required  by 
statute,  will  be  dismissed,  where  it  appears  that  the  duplication  of 
investment  was  small,  that  the  extension  in  question  served  but  two 
patrons  who  were  not  subscribers  of  the  complainant  company  although 
its  service  had  been  available  for  more  than  seven  years,  and  that  the 
failure  by  respondent  to  give  the  statutory  notice  was  due  to  the  mis- 
conception of  the  effect  of  its  contract  with  the  complainant 

[August  31,  1916.} 

Complaint  of  extension  by  a  telephone  company  of  its  lines 
into  occupied  territory  without  giving  the  statutory  notice;  dis- 
missed. 

By  the  Commission:  Complaint  was  filed  by  the  Ozaukee- 
Washington  Telephone  Company,  alleging  that  the  Jackson  Tele- 
phone Company  had  ext^ided  its  lines  parallel  to  those  of 
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complainant  in  sections  14  and  23  of  the  town  of  Jackson,  Wash- 
ington county,  -without  giving  notice  to  the  Commission  or  to  ccwn- 
plainant  as  required  by  chapter  610  of  the  Laws  of  1918.  In 
conformity  with  its  usual  practice  in  such  cases,  the  Commission 
issued  notices  of  investigation  and  of  hearing  in  order  to  deter- 
mine whether  or  not  the  extension  would  have  been  authorized 
had  notice  been  given  by  the  respondent  in  the  first  instance. 

A  hearing  was  held  at  the  village  of  Jackson  July  1,  1916,  at 
which  the  complainant  was  represented  by  Henry  Suelflow  and 
J.  A.  Schwalbadi,  and  the  respondent  by  A,  B.  Fro^lich  and 
Louis  Bitz. 

It  appears  that  the  respondent  maintains  its  exchange  in  the 
village  of  Jackson,  and  serves  some  280  subscribers  in  the  village 
and  vicinity.  It  has  long-distance  connections  with  the  Wisconsin 
Telephone  Company,  and  also  maintains  direct  trunk  line  con- 
nections with  the  complainant's  exchange  at  Freistadt,  Ozaukee 
county,  with  the  Washington  County  Telephone  Company  at 
Schleisingerville,  with  the  Hubertus  Telephone  Company  at  Hu- 
bertus,  and  with  the  Wisconsin  Telephone  Company  at  West  Bend 
and  Barton.  Free  service  is  exchanged  between  respondent  and 
each  of  the  above  companies.  Prior  to  making  the  extension  com- 
plained of,  respondent's  lines  ran  east  from  Jackson  2^  miles  as 
far  as  the  northwest  comer  of  section  23.  The  extension  in 
question  runs  east  from  that  comer  a  distance  of  half  a  mile,  to 
the  residence  of  John  Butt,  thence  north  a  half  mile  over  a  private 
road  to  the  residence  of  Herman  Butt.  The  complainant  built 
an  extension  along  this  east  and  west  road  in  1909,  coming  from 
the  east  and  running  as  far  west  as  the  Wolfgram  residence.  The 
paralleling  complained  of  occurs  between  the  Wolfgram  residence 
and  the  point  where  the  respondent's  extension  turns  north  to 
reach  Herman  Butt,  so  that  complainant's  lines  are  duplicated 
for  a  distance  of  about  5  poles. 

The  complainant  operates  exchanges  at  Freistadt,  Thiensville, 
and  Grafton,  and  serves  some  800  subscribers  from  the  three 
points.  Freistadt  is  8^  miles  east  and  south  from  the  John  Butt 
farm.  The  company  also  has  an  arrangement  with  the  Wiscon- 
sin Telephone  Company  at  Cedarburg  for  service  to  Ae  former's 
subscribers  at  3  cents  per  call.  Cedarburg  is  6^  miles  east  of  John 
Butt's  residence.    They  also  serve  a  considerable  number  of  f  arm- 
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^ts  east  and  nortkeast'of  the  Butt  farm^  an^  tbetir  aeosetary  stated 
that  their  service  was  extended  west  to  Mr.  Wolf  gram  because  he 
wished  to  have  a  direcft  connection  with  relatives  in  that  neigh- 
borhood* 

In  making  the  extension  complained  of^  the  respondent  relied 
upon  a  vi^bal  undeorstanding  between  its  of&cerfi  and  the  former 
owners  of  the  iFreistadt  exdiange^  by  the  terms  of  which  the  com- 
plainant was  not  to  give  sa^ce  west  of  Thiel's  comer,  in  the 
southeast  comer  of  section  14.  Eeeq[>ondent  claimed  that  com- 
plainant had  violated  that  agreement  by  making  the  extension  to 
the  Wolfgram  place  in  1909,  but  was  under  the  impression  that 
the  agreement  made  it  unneeessary  to  give  notice  of  their  own 
extension,  whidi  was  accordingly  made  in  October,  1916*  Com- 
plainant had  previously  solicited  botib  parties,  but  had  abandoned 
the  effort  to  serve  them, — ^in  the  case  of  John  Butt,  because  of  his 
statement  that  he  did  not  want  ix)nnection  with  the  Freistadt  ex- 
change, and  in  tibe  case  of  Herman  Butt,  on  account  of  his  re- 
fusal to  pay  for  the  poles  along  his  private  road. 

John  Butt  testified  that  he  applied  for  the  service  of  the  re- 
spondent and  had  been  trying  to  get  it  for  over  two  years ;  that 
all  of  his  business  is  done  in  the  village  of  Jackson,  his  doctor 
lives  there,  and  his  relatives  have  the  Ja^kst>n: phone;  that  the 
Freistadt  line  was  built  past  his  house  about  the  year  19Q9,  but 
he  never  thought. it  worth  ^vdiile  to  apply  to  that  company  for  a 
phone  tm  account  of  the  roundabout  oonneeticm  that  would  haive 
to  be  made  in  calling  from  that  line  to  the  Ja<&Bon  lines ;  that  he 
very  rarely  calls  any  person  On  lines  other  than  the  Jackson  lines, 
and  almost  never  calls  anyone  on  the  Freistadt  exchange. 

Herman  Butt  testified  that  about  a  ye^  ago  the  Ozaukee  com- 
pany was  soUeiting  in  that  nei^boiiiood,  md  that  he  :would  have 
taken  their  phone  except  for  the  fact  that  they  expected  him  to 
pay  for  the  poles  required  to  build  the  half  mile  of  line  along 
his  private  road;  that  the  only  use  he  could  make  of  their  line 
would  be  to  talk  with  neighbors  on  the  north  and  east ;  that  he 
quite  often  goes  to  Cedarburg  to  trade,  but  has  had  occasion  to 
call  that  point  but  once  since  October  4,  1915 ;  that  his  relatives 
have  the  Jackson  phone,^  and  he  occasionally  wishes  to  talk  with 
subscribers  of  some  of  the  other  systems  with  which  the  Jackson 
exchange  has  free  connection.  He  considers  Jackson  his  business 
P.U.R.1916F. 
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and  social  center,  and  prefers  reqxmdent's  service  because  the  coor 
nection  is  more  direct. 

On  the  facts  presented,  it  is  apparent  that  iiie  requirements  of 
both  the  parties  can  best  be  met  by  the  respondent.  As  has  be^i 
shown,  the  extension  parallels  complainant's  lines  for  about  45 
rods.  The  resulting  duplication  of  investment  is  not  very  great, 
and  the  actual  detriment  to  the  interests  of  complainant  is  neg- 
ligible. The  duplicating  line  does  not  threaten  to  deprive  com- 
plainant of  present  business,  since  the  only  subscriber  it  has  along 
that  route  is  Mr.  Wolf  gram,  for  whose  predecessor  the  Freistadt 
line  was  extended.  Mr.  Wolfgram  retained  that  service  because 
of  his  need  for  direct  communication  with  relatives  on  the  same 
exchange,  and  it  is  reasonable  to  assume  that  he  will  not  wish  to 
make  any  change.  So  far  as  prospective  business  is  concerned, 
there  is  no  ground  for  belief  that  the  complainant  will  suffer  any 
damage,  since  there  are  no  other  available  subscribers  along  the 
route  covered  by  the  extension.  The  fact  that  tiie  complainant's 
service  has  been  available  to  both  parties  for  seven  years  without 
creating  any  demand  therefor  is  rather  persuasive  that  ileither  of 
them  is  to  be  regarded  as  a  prospective  subscriber  of  that  com- 
pany. 

It  is  undisputed  that  the  failure  by  respondent  to  give  the 
statutory  notice  was  due  to  a  misconception  of  the  effect  of  their 
contract  with  the  original  Freistadt  company.  Under  chapter 
610  of  the  Laws  of  1913  the  extension  would  have  been  permitted 
upon  proper  notice,  unless  the  Commission  could  have  f  oond  that 
public  convenience  and  necessity  did  not  require  it.  For  the 
reasons  given,  the  Commission  is  unable  to  so  find,  but  holds 
that  the  extension  would  have  been  authorized  if  notice  had  been 
given  and  the  matter  brought  to  a  hearing  in  the  normal  way. 

Eespondent  is  permitted  to  continue  its  service  to  both  parties, 
but  is  cautioned  that  no  agreement  between  competing  companies 
can  remove  the  necessity  for  complying  with  the  statute. 

It  is  therefore  ordered  that  this  proceeding  be  and  the  same  is 
hereby  dismissed. 

Eailroad  Commission  of  Wisconsin,  by  Carl  D.  Jadcson,  Wal- 
ter Alexander,  and  Henry  R.  Tnunbower,  Commissionen. 
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MASSACHUSETTS  PUBLIC  SERVICE  COMMISSION. 

BAY  STATE  EATE  CASE. 

[P.  S.  C.  1086.] 

Vmhiotion  —  Theories  —  InveetmerU  —  BeproducUon  oeai. 

1.  Capital  honesldy  and  prudently  invested,  and  not  the  repro- 
duction cost,  mu«t  be  taken  as  the  ctmtrolling  factor  in  fixing  the 
basis  for  computing  rates,  though  the  reproduction  cost,  either  with  or 
without  depreciation,  inay  be  given  some  consideration. 

Beturn'^  Amount '^Atiraet  needed  capital. 

2.  Just  and  reasonable  rates  under  the  Massachusetts  statute  are 
suefa  as  will,  under  reasonably  good  management,  yield  a  return  upon 
honest  and  prudent  investment  sufficient  to  attract  capital. 

Bates  —  Proposed  increase  —  Burden  of  proof. 

3.  Under  a  statute  (Mass.  Public.  Service  CcHBunission  ad,  §  21, 
Stat  1913,  chap.  764,  amend.  Stat.  1916,  ohap.  24)  placing  on  the 
utility  the  burden  of  proving  that  a  proposed  increase  in  rates  is 
necessary  "in  order  to  obtain  a  reasonable  compensation  for  the  service 
rendered,"  the  utility  must  satisfy  tbe  Commission  that  additional  net 
income  that  cannot  be  secured  through  more  efficient  management  and 
operation  is  necessary  to  produce  a  fair  return  upon  capital  honestly 

'  and  prudently  invested,  and  that  the  proposed  rates  will  produce  the 
necessary  revenue,  and  no  more. 

BtHdenee'^  Presumption  ^^Que9H€^n  of  fact. 

4.  No  presumption  as  to  any  question  of  fact,  such  as  operating 
efficiency,  or  honesty  and  prudence  in  investing  the  capital  upon  which 
the  utility  seeks  a  return,  exists  in  a  proceeding  to  ascertain  the 
reasonableness  of  a  proposed  increase  in  rates. 

Constitutional  law  —  Impairment  of  contract  —  Increasifng  rates  paced 
by  statute  or  franchise. 

5.  The  Massachusetts  Public  Service  Commission  has  power  to  in- 
crease street  railway  rates  prescribed  by  municipal  franchise  or  by 
statute  by  virtue  of  the  Public  Service  Conmiission  act  authorizing 
the  Commission  to  determine  rates  that  are  just  and  reasonable,  and 
repealing  all  statutes  ^'which  would  in  any  way  limit  or  prevent  the 
exercise  to  the  fullest  extent  of  any  of  the  jurisdiction,  powers,  au- 
thority, or  discretion  delegated  to  the  Commission." 

Valuation  ^Overhead  expenses  ^»  Street  railway  system. 

6.  The  overhead  charges  of  a  large  street  railway  system  were  fixed 
at  8  percent  of  the  direct  cost  of  the  property,  rather  than  12.74  per 
cent  claimed  by  the  utility,  where  the  system  had  grown  slowly  and 
the  largest  part  of  the  cost  represented  additions  and  improvements 
to  the  existing  property;  a  large  part  of  the  engineering  and  super- 
intendence liad  been  supplied  by  officers  whose  salaries  were  charged  to 
operation;  and  engineering  on  rolling  stock  and  electrical  equipment 
was  largely  supplied  by  the  manufacturers. 
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Valuation  ^  WorJcing  capital  ^  Street  railways. 

7.  A  street  railway  may  be  allowed  a  substantial  working  capita) 
including  stores  and  supplies,  although  it  collects  its  income  ixom 
day  to  day. 

Evidence  ^^  Burden  of  proof '^  Intangible  values, 

8.  The  fact  that  a  Public  Service  Commission  is  an  expert  body, 
having  before  it  the  full  history  of  a  utility,  does  not  relieve  the  com- 
pany from  the  burden  of  producing  evidence  in  substantiaiiom  of  a 
claim  for  an  allowance  for  intangible  values  in  a  rate  case. 

Valuation '•^  Cost  of  promotion  ^^  Cost  of  securing  money, 

9.  No  allowance  should  be  made  in  a  rate  valuation  for  reward 
for  promoters'  services  nor  for  cost  of  securing  money,  in  the  absence 
of  evidence  that  expenditures  were  made  lor  such  purposes^ 

Valuation '^  Superseded  or  abandoned  property  ^^  Bledrification   of 
horse  railway '^  Duplication  of  facilUies  hy  oonaoUdalion. 

10.  No  allowance  was  made  in  a  rate  valuaUon  for  property  ren- 
dered useless  by  the  electrification  of  horse  railways  a^d  the  consoli- 
dation of  a  number  of  systems,  in  the  absence  of  evidence  of  the 
amount  and  character  of  the  property  and  the  time  of  its  abandon- 
ment, where  the  electrification  was  made  about  twenty  years  and  the 
consolidaticms  more  than  ten  years  before, — especially  as  the  rates 
were  being  based  on  the  investment,  rather  than  on  the  reproduction 
cost  less  depreciation. 

Valuaticm  —  Zands  —  Appreciation, 

11.  A  utility  is  not  entitled  to  an  allowance  for  the  appreciation 
of  land  in  a  valuation  for  rate  making. 

Valtt4Uion'^ Ascertainment*-' Outstanding  oapitalization  as  measure 
of  cost. 

12.  Outstanding  securities  cannot  be  taken  as  Qie  measure  of  the 
cost  for  rate  making  where  a  large  part  oi  sueh  securities  waa  not  issued 
under  public  supervision. 

Valuation '^Ascertainment  ^Investment* 

13.  Additions  and  betterments  paid  for  out  of  earnings  form  no  part 
of  the  investment  to  be  taken  as  the  basis  for  rate  making. 

Return  —  Imprudent  investment  —  Investment  tchere  financial  results 
are  not  promising, 

14.  The  fact  that  financial  results  are  not  promising  does  not  ren- 
der an  investment  in  new  territory  imprudent  within  the  rule  that  a 
utility  will  be  entitled  to  earn  a  return  upon  capital  only  that  has  been 
''prudently"  invested;  since  it  is  the  use  of  capital  in  establishing  or 
carrying  out  an  enterprise  on  a  greater  scale  than  warranted  by  con- 
ditions, or  the  use  of  capital  in  a  wasteful  or  foolish  way,  that  renders 
the  investment  imprudent,  rather  than  the  risk  of  capital  in  an  enter- 
prise economically  built. 

Depreciation '^  Failure   to   provide   for '^  Misnuinagement '^  Restora' 
tion  of  value, 

16.  Failure,  while  paying  dividends,  to  provide  for  complete  depre- 
ciation of  street  railway  properties  (which  may  be  measured  by  the 
percentage  of  deficiency  in  service  condition),  is  mismanagement  a1- 
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thoi^gh  the  diyidenda  are  moderate;  but  where  9uch  a  condition  existed 
and  an  immediate  habilitation  of  the  property  would  result  in  in- 
creased revenue,  decreased  operatiAg  expenses,  and  improved  service, 
the  Massachusetts  Public  Service  CoGounission  required  the  company  to 
restore  the  depreciation  losses  by  taking  care  of  replacements  and 
current  repairs  before  paying  dividends  on  the  common  stock,  rather 
than  by  deducting  them  from  the  amount  of  the  investment  to  be  used 
as  the  basis  for  rate  making. 
ydluation^  Property  not  in  ttse -^  Lands -^  Street  ntiUvay, 

16.  Property  not  used  in  public  service  because  of  changed  con- 
ditions cannot  be  included  as  a  part  of  the  investment  for  rate-making 
purposes  where  the  utilily  has  had  ample  opportunity  to  sell  it. 

ValMation'^  Property  leased  to  another  company  ^^  Rentals* 

17.  Tlie  investment  in  street  railway  lines  voluntarily  lieasM  to  an- 
other company,  and  the  rentals  therefrom,  cannot  be  considered  in 
determining  the  reasonableness  ol  rates  for  the  lines  operated  by  the 
e<mipany. 

Depreciation -^Atrntial  charge '^  Method  of  determU^lng. 

18.  In  determining  the  annual  depi^iation  vpon  depreciable  prop- 
erty of  a  street  railway  system,  the  Massachusetts  Public  Service  Com- 
mission estimated  the  normal  life  of  each  unit  of  property  and  deter- 
mined the  net  depreciable  investment  by  deducting  from  original  cost 
the  final  scrap  value  and  nosdepreeiable  overhead  expense,— all  over- 
head charges  being  considered  depMciable  except  orgaiu^ation  expenses 
and  taxes  during  construction, — and  by  dividing  the  net  depreciable  in- 
vestment in  each  unit  by  its  normal  life,  which  gave  the  amount  which 
should  be  set  aside  each  year  for  their  ultimate  replacement;  the  sum 
of  these  amounts  giving  the  annual  depreciation  charge  for  the  entire 
property. 

Depreciation '^  Theories '•^  Straight  line '•^  Sitihing  fund. 

19.  The  annual  depreciation  charge  of  a  street  railway  that  had 
made  practically  no  provision  for  depreciation  was  fixed  by  estimating 
half  of  the  annual  depreciation  allowance  on  the  straight-line  basis 
and  half  on  the  4  per  cent  sinking-fund  basis,  where  the  company 
had  paid  but  moderate  dividends  and  the  public  had  the  benefit  of  re- 
duced rates  and  transfer  privileges. 

Depreciation  —  Paving  —  Street  railway, 

20.  A  street  railway  is  not  entitled  to  a  depreciation  aUowance  on 
the  entire  cost  of  paving  laid  at  its  expense,  where  the  law  does  not 
require  a  utility  to  repair  or  renew  it  in  the  absence  of  franchise  obli- 
gation, and  not  more  than  half  of  the  paving  is  required  by  franchise 
to  be  maintained  by  the  company,  although  it  may  be  necessary  for 
the  company  to  take  up  and  relay  the  paving  when  it  renews  the 
tracks. 

Return  ^' Amount -^  Street  railway, 

21.  A  return  of  6  per  cent  rather  than  7  per  cent  was  allowed 
upon  the  total  investment  of  a  street  railway,  one  half  of  which  con- 
sisted of  bonds  with  an  annual  carrying  charge  of  4.7  per  cent. 
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Rates  *  Street  railways  •—  System  serving  many  eammunUies  of  varied 
interests. 

22.  A  street  railway  BTstem,  having  a  great  number  of  linea  of 
vastly  different  character  and  condition,  consolidated  under  statutes 
providing  that  the  service  should  not  be  diminished  nor  the  rates  in- 
creased, and  serving  many  commtmities  having  little  interests  in  oom- 
mon,  should  not  be  treated  as  a  tmit  for  rate-making  purposes. 

Return  ^Operating  expenses  ^^  JBffioiency  in  management -- InoreaS' 
ing  speed  of  street  cars, 

23.  A  street  railway  may  reduce  operating  expenses  by  increasing 
the  average  speed  of  its  cars. 

Return -^  Operating  expenses  ^  Management  ^^  Repairing  and  olaott- 
ing  street  oars. 

24.  Failure  to  make  adequate  repairs  and  to  clean  and  paint  street 
ears  is  poor  operating  economy,  having  a  bad  effect  upon  the  patnms, 
and  upon  the  general  attitude  of  the  public  and  the  company's  em- 
ployees. 

Return '^Operating    expenses '^Effieiency    of    numagement '^  Open 
street  oars  ^  Semioonvertible  oar, 

25.  The  semiconvertible  street  car  should  be  substituted  for  the 
open  street  car,  as  it  is  far  more  economical  and  can  be  made  nearly 
as  attractive  to  patrons. 

Betum^- Operating   eacpenses-^Bifieiency   of  managew^ent'^Uee  of 
old  and  diversified  types  of  street  oars. 

26.  The  use  of  old  and  diversified  types  of  street  cars  requires 
unusually  high  escpenditures  for  maintenance  of  equipment. 

Return  ^Operating  expenses ^ Bfflcienoy  in  street'oar  numagement 
—  Fare  boxes. 

27.  The  use  of  fare  boxes  on  street  cars  tends  materially  to  in- 
crease revenue. 

Return  "-^  Operating   expenses  ^Efficiency   of  management -^  Use   of 
trailer  cars  rather  than  regular  street  oars. 

28.  The  use  of  trailer  cars  rather  than  the  use  of  a  number  of  regu- 
lar street  cars  on  the  same  running  time  reduces  operating  expenses. 

Return -^  Operating  expenses '^  Efficient  management  ,^  Use  of  one- 
man  operated  street  cars, 

29.  Street  cars  operated  by  one  man  may  probably  be  used  to  ad- 
vantage in  some  instances. 

Return -^Operating    expenses -^  Efficiency   in   management  ^  Street- 
car  inspection  and  maintenance. 

30.  Street-car  inspection  and  light  repair  work  should  be  concen- 
trated rather  than  carried  on  in  a  large  number  of  car  houses. 

[August  31,  1916.] 

Notice  of  the  Bay  State  Street  Railway  Company  of  pro- 
posed increase  in  rates,  changes  in  fare  limits,  and  transfer  privi- 
l^es.     Petition  of  aldermen  of  Fall  Biver  requesting  10-trip 
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tickets  over  the  linee  of  the  street  railway  of  that  city  for  30 
cents.  Petition  of  the  l^al  voters  of  oily  of  Lynn  alleging  that 
the  rates  charged  by  the  cc«npany  are  unreasonable  and  discrim- 
inatory. Petition  of  selectm^i  of  Saugos  requesting  the  Com- 
mission to  examine  the  condition  and  operation  of  the  street  rail- 
way. Petition  of  selectmen  of  Burlington  remonstrating 
against  proposed  increase  of  fare  upon  the  street  railway  from 
Burlington  to  Wobum  squara 

The  Commission  investigated  the  amount  of  investment  in 
tiie  properties  for  the  purpose  of  ascertaining  the  amount  of  re- 
tuiai  which  the  company  was  entitled  to  receive.  An  allowance 
of  $1,141,376  was  made  for  working  capital,  it  being  the  amount 
fixed  by  the  Board  of  Baiboad  Commissioners  in  its  order  au- 
thorizing the  company  to  issue  stock  for  that  purpose ;  the  original 
cost  of  the  tangible  property  in  Massachusetts,  including  working 
capital,  was  fixed  at  $40,282,840;  the  annual  provision  for  de- 
preciation was  fixed  at  $1,044,374;  numerous  plans  and  sugges- 
tions are  discussed  concerning  methods  of  reducing  operating 
expenses  and  increasing  revenues  through  more  efficient  manage- 
ment, and  the  necessity  of  co-operation  of  the  public  is  pointed 
out  to  ^able  the  company  to  put  into  effect  the  economies  sug- 
gested; order  directing  the  cancelation  of  the  proposed  schedule 
of  rates  carrying  changing  of  fare  limits  and  transfer  privil^es. 

Appearances:  James  F.  Jackson  and  Sheldon  E.  Wardwell 
for  Bay  State  Street  Railway  Company;  William  J.  Conghlin 
and  James  H.  Crowley  for  town  of  Abington;  Philip  A.  Hen- 
drick  for  town  of  Arlington;  Harry  M.  Eames  and  Daniel  J. 
Murphy  for  town  of  Andover;  Herman  A.  MacDonald,  Mayor, 
and  Guy  C.  Bichardft  for  city  of  Beverly;  Allison  G.  Catheron 
for  Beverly  Board  of  Trade;  Stephen  J.  Oilman  for  certain  Im- 
provem^it  Associations  of  Billerica;  Hartley  L.  White  for  town 
of  Braintree;  William  F.  White  for  Braintree  Club;  John  F. 
Burbank,  Mayor,  and  W.  M.  Wilbar  for  city  of  Brockton;  E. 
Gerry  Brown  for  certain  labor  organisations  in  Brockton  and  ad- 
joining towns  and  Brockton  Chamber  of  Commerce;  Horace  B. 
Skelton  and  Edward  Johnson  for  town  of  Buriington ;  Frederic 
A.  Fisher  for  town  oi  Chelmsford ;  Louis  R  Eieman  and  John  £. 
Beck  for  city  of  Chelsea ;  Harry  E.  Jackson  for  town  of  Danvers ; 
John  A.  Hirsch  and  George  D.  Gibb  for  town  of  Dedham,  East 
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Dedham  Business  Men's  Association,  and  Dedliam  Board  of 
Trade;  Joseph  E.  Warner  and  Charles  S.  Chase  for  town  of 
Dighton;  Warren  W.  Fox  for  town  of  Dracut;  E.  S.  Whitmarsh 
and  Charles  E.  Burbank  for  town  of  East  Bridgewater ;  Daniel 
r.  Buckley  for  town  of  Easton;  Aaron  Cogswell,  Albion  Riggs," 
and  Frank  £.  Raymond  for  town  of  Essex;  James  Chambers, 
Mayor,  and  K  Leroy  Sweetsw  for  city  of  Everett;  James  H. 
Kay,  Mayor,  George  Grime,  and  William  F,  C.  Gray,  Alderman, 
ibr  city  of  Fall  River;  William  A,  Hart  for  Fall  River  Board  of 
Trade;  William  Bray  for  town  of  Georgetown;  Charles  H.  Bar- 
rett, Mayor,  and  John  J.  Cunningham  for  city  of  Gloucester; 
Henry  F.  Brown  for  Gloucester  Board  of  Trade;  Frank  E. 
Noyes  for  town  of  Groveland;  Edwin  F.  Dwelley  for  certain 
citizens  of  Hanover;  Albert  H.  Bartlett,  Mayor,  and  Frederick 
H.  Magison  for  city  of  Haverhill ;  Daniel  M.  Casey  for  Haver- 
hill Board  of  Trade ;  J.  O.  Burdett  for  town  of  Hingham ;  Louis 
E.  Flye  for  town  of  Holbrook;  E.  Worthington  and  Philip  P. 
Coveney  for  Hyde  Park  district  and  certain  adjoining  towns; 
Albert  F.  Welch  for  town  of  Ipswich;  George  W.  Stetson  for 
town  of  Lakeville ;  John  J.  Hurley,  Mayor,  and  Daniel  J.  Mur- 
phy for  city  of  Lawrence ;  George  E.  Rix  for  Lawrence  Chamber 
of  Conmieroe ;  Harold  A.  Vamum  for  city  of  Lowell ;  Robfert  F. 
Marden  and  John  F.  Murphy  for  Lowell  Board  of  Trade;  Arthur 
G.  Wadleigh  for  cily  of  Lynn  and  Essex  County  Associated 
Boards  of  Trade;  Ralph  S,  Bauer  for  Lynn  Chamber  of  Com- 
merce; Harvey  L.  Boutwellfor  city  of  Maiden;  W.  H.  Hender- 
son for  Maiden  Planning  Board ;  E.  B.  O'Brieli  for  town  of  Mar- 
blehead ;  Edward  E.  Elder  for  city  of  Medf ord ;  Frank  B.  Gil- 
man  for  Medf  ord  Hillside  Men's  Club ;  Charles  H.  Adams,  May- 
or, and  Arthur  S.  Davis. for  city  of  Melrose;  William  A.  Carrie, 
Alderman,  and  W,  L.  Stedman  for  town  of  Metibuen ;  George  W. 
Stetson  for  town  of  Middleborough ;  Thomas  W.  Blanchard  for 
Middleborough  Commercial  Club ;  Samuel  W.  Wragg  for  town  of 
Needham ;  Edward  R.  Hathaway,  Mayor,  and  Henry  E.  Wood- 
ward  for  city  of  New  Bedford ;  Richard  T.  Noyes  for  town  of 
Newbury;  Clarence  J.  Fogg,  Mayor,  for  city  of  Newburyport; 
A.  E.  Barber  for  town  of  North  Reading  and  North  Reading 
Board  of  Trade;  James  A.  Halloran  for  town  of  Norwood; 
James  J.  Foley,  F.  A.  Morrill,  Peter  Fisher,  and  James  M.  Fol- 
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an  for  Norwood  Board  of  Trade ;  James  J.  Sheehan  for  town  of 
Peabody ;  Everett  C.  Bumpus  for  city  of  Quincy ;  John  R.  Rich- 
ards for  Qnincy  Board  of  Trade ;  John  A,  L.  Ross  for  Improve- 
ment Associations  in  Quincy;  James  H.  Dunphy  for  town  of 
Randolph ;  Thomas  J,  Kenney  for  certain  citizens  of  Randolph ; 
Albert  R,  White,  2d,  for  town  of  Raynham ;  J.  W.  Morton  for 
town  of  Reading;  Andrew  A.  Casassa  for  city  of  Revere;  Wil- 
liam J.  Coughlin  and  David  H.  Coady  for  town  of  Rockland ;  J. 
M.  Marshall  for  town  of  Rockport;  Joseph  N,  Dummer  for  town 
of  Rowley;  William  D.  Chappie  for  city  of  Salem;  W.  George 
Greenlay  for  Saugus  Board  of  Trade  and  selectmen  of  Saugus; 
F.  L.  Hanson,  Franklin  S.  Simonds,  Frank  S.  Mulvaney,  and 
James  T.  Bagshaw  for  town  of  Somerset ;  H.  H.  Richardson  and 
L.  B.  Collahan  for  Stoneham  Citizens'  Committee;  George  W. 
Pratt,  James  A.  Riley,  Cornelius  Healey,  Jr.,  and  Timothy  F. 
Daly  for  town  of  Stoughton  and  Stoughton  Board  of  Trade; 
James  W.  Santry  for  town  of  Swampscott;  John  B.  Tracy  for 
city  of  Taunton;  Charles  H.  Mclntire  for  town  of  Tyngsborough 
E.  S.  demons  and  E.  K.  Bowser  for  town  of  Wakefield ;  Harold 
S.  Lyon  for  town  of  West  Bridgewater;  John  F.  Bowen  and 
Daniel  Cooney  for  Citizens'  Committee  of  West  Newbury;  Al- 
bert P.  Worthen  and  Ralph  P.  Burrill  for  town  of  Weymouth ; 
Walter  L.  Bates  for  Weymouth  Board  of  Trade;  E.  Gerry  Brown 
for  town  of  Whitman ;  Charles  F,  Dutch  for  town  of  Winchester ; 
W.  D.  Gray  for  city  of  Wobum ;  W.  C.  Barrows  for  town  of  Wil- 
mington; Whitfield  L.  Tuck  for  certain  Granges;  Frank  W.  Web- 
ster for  United  Improvement  Association  of  Boston;  Ccnrad  W. 
Crooker  for  Municipal  Officers'  Association, 

By  the  Commission:  On  September  7,  1915,  the  Bay  State 
Street  Railway  Company  notified  the  Commission  of  a  proposed 
increase  in  passenger  fares  and  modifications  of  fare  limits  and 
transfer  privileges,  to  take  effect  November  1,  1915.  Briefly, 
the  changes  proposed  are : — 

(1)  A  general  increase  in  the  unit  cash  fare  upon  all  lines 
from  5  cents  to  6  cents. 

(2)  An  increase  in  certain  local  fares  from  5  cents  to  8  cents. 

(3)  The  sale  of  9  tickets  for  50  cents,  each  ticket  good  for  a 
single  cash  fare  in  certain  city  districts. 
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(4)  The  modification  of  certain  existing  and  the  introduction 
of  certain  new  fare  zones. 

(5)  The  modification  of  certain  transfer  privileges. 

(6)  The  withdrawal  of  all  existing  reduced  fare  tickets,  other 
than  half -fare  tickets  for  school  children. 

The  company  estimates,  on  the  basis  of  the  figures  for  the  year 
ended  June  30,  1914,  that  these  changes  would  yield  an  increase 
in  passenger  revenue  of  nearly  $1,250,000,  or  about  14^  per  cent. 
This  estimate  assumes  traffic  losses  on  the  various  lines,  due  to  the 
increased  fares,  ranging  from  5  per  cent  to  20  per  cent  and  a  60 
per  cent  use  of  tickets  in  the  city  districts. 

On  October  21,  1915,  the  Commission  suspended  the  opera- 
tion of  the  new  schedule  until  May  1^  1916,  and  later  the  time  of 
suspensi(m  was  extended,  under  chapter  24  of  the  General  Acts 
of  1916,  tp  September  1, 1916.  Public  hearings  b^an  on  Novwn- 
ber  8,  1915,  and  were  closed  on  July  25,  1916,  occupying  sixty 
days  in  all.  The  Bay  State  Company  operates  in  eighty-five 
cities  and  towns  of  Massachusetts,  and  nearly  all  of  them  were 
represented  at  the  hearings  by  counsel,  as  were  various  chambers 
of  commerce,  labor  unions,  and  other  organizations,  and  certain 
individuals.  Protests  in  writing  were  received  in  great  volume 
from  all  over  the  territory  affected.  Throughout,  we  take  pleas- 
ure in  saying,  the  company  and  its  counsel  facilitated  in  every 
way  the  investigation  of  its  affairs.  The  Commission  also  wishes 
to  express  its  appreciation  of  the  assistance  rendered  by  counsel 
for  the  remonstrants,  especially  by  Arthur  G.  Wadleigh,  city  so- 
licitor of  Lynn,  and  Albert  P.  Worthen,  town  counsel  of  Wey- 
mouth, upon  whom,  by  common  consent,  fell  the  chief  burden  of 
the  opposition.  "So  rate  case  ever  tried  in  the  commonwealth  has 
directly  concerned  so  many  of  its  people  or  has  possessed  so 
many  complexities. 

The  Territory  Served. 

The  Bay  State  Street  Railway  Company  owns  and  operates 
one  of  the  largest  street  railway  systems,  in  point  of  mileage, 
in  the  country.  On  June  30,  1914,  it  operated,  in  all,  951  miles 
of  single  track.  It  owned  897  miles,  located  in  Massachusetts, 
all  of  which  it  operated  except  27  miles  in  tiie  southern  part  of 
Boston,  which  are  leased'  to  the  Boston  Elevated  Bailway  Com- 
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pany.  It  held  under  lease  or  contract  69  miles,  located  partly  in 
Massachusetts  but  chiefly  in  New  Hampshire  and  Ehode  Island. 
It  had  operating  rights  over  12  miles,  located  largely  in  Boston 
and  vicinity. 

The  system  spreads  in  a  rather  complex  network  over  eastern 
Massachusetts,  and  consists  of  two  disconnected  portions,  one 
north  of  Boston  and  the  other  south,  separated  by  the  system 
of  the  Boston  Elevated  Railway  Company.  On  the  north,  the 
lines  reach  to  iN'ashua,  Ifew  Hampshire,  and  on  the  south,  to 
Newport,  Rhode  Island.  While  the  territory  served  is  sparsely 
settled  in  many  parts,  there  are  few  sections  of  the  country  of 
equal  size  which  are  more  thickly  populated.  The  cities  and 
towns  included  within  this  territory,  with  their  population  in 
1915,  area,  and  population  per  square  mile,  are  given  in  appen- 
dix A.  The  May  State  operates  in  Boston  only  to  a  very  limited 
extent,  and  barely  touches  New  Bedford.  Excluding  these  cities, 
the  total  population  of  the  territory  is  1,335,787,  the  total  area 
is  1,528.6  square  miles  and  the  average  population  per  square 
mile  is  873.8.  It  will  be  seen  that  the  system  furnishes  a  com- 
posite of  city  and  country  service. 

Origin  of  the  Company. 

The  Bay  State  Street  Railway  Company  is  the  successor  of 
sixty-three  street  railway  companies  (see  appendix  B),  which, 
by  gradual  steps,  have  been  consolidated  into  this  single  cor- 
poration. Some  of  these  companies  originally  operated  horse 
car  lines,  but  many  more  came  into  existence  during  the  period 
from  1890  to  1900,  when  electric  railway  promotion  in  Massa- 
chusetts was  at  its  height  In  1899,  after  the  number  had  been 
reduced  by  consolidations,  two  banking  firms  in  Boston  devised 
the  plan  of  bringing  these  companies  under  a  single  management 
and  control.  They  secured  controlling  interests  in  the  stocks  of 
twenty-eight  separate  properties,  created  a  holding  company  in 
the  form  of  an  unincorporated  association,  called  the  Massachu- 
setts Electric  Companies,  and  organized  a  syndicate  of  bankers 
to  underwrite  its  shares.  The  street  railway  stoc^  were  then 
turned  over  to  this  holding  company  in  return  for  its  shares, 
preferred  and  common,  and  these  shares  were  allotted,  pro  rata, 
to  the  underwriters  in  exchange  for  cash.    The  whole  transaction 
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was  concluded  by  June,  1899.    Later,  the  Massachusetts  Electric 
Companies  acquired  the  stocks  of  ten  other  companies. 

After  the  advent  of  the  holding  company,  the  street  railway 
companies  were  soon  consolidated  on  a  share-for-share  basis  into 
two  companies,  the  Boston  &  Northern  Street  Eailway  Com- 
pany, north  of  Boston,  and  the  Old  Colony  Street  Eailway  Com- 
pany, south  of  Boston.  Later,  under  a  special  act  (Stat.  1911, 
chap.  323),  the  Old  Colony  was  in  July,  1911,  consolidated  with 
the  Boston  &  Northern,  and  the  name  of  the  latter  was  changed  to 
the  Bay  State  Street  Railway  Company.  All  the  common  stock 
of  the  Bay  State  company,  except  shares  necessary  to  qualify  di- 
rectors, is  held  by  the  Massachusetts  Electric  Companies.  The 
relatively  small  amount  of  preferred  stock  is  held  by  the  public. 

Oenerdl  Principles. 

[1,  2]  This  case  arises  under  §  21  of  the  Public  Service  Com- 
mission act  (Stat  1913,  chap.  784,  as  amended  by  Stat.  1916, 
chap.  24),  which  reads  in  part  as  follows:  "Whenever  the  Com- 
mission receives  notice  of  any  change  or  changes  proposed  to  be 
made  in  any  schedule  filed  under  the  provisions  of  this  act,  it 
shall  have  power,  either  upon  complaint  or  upon  its  own  motion, 
and  after  notice,  to  hold  a  public  hearing  and  make  investigation 
as  to  the  propriety  of  such  proposed  change  or  changes.  Pending 
any  such  investigation  and  the  decision  thereon,  the  Commission 
shall  have  power,  by  any  order  served  upon  the  common  carrier 
affected,  to  suspend  the  taking  effect  of  such  change  or  changes, 
but  not  for  a  longer  period  than  ten  months  beyond  the  time  when 
such  change  or  changes  would  otherwise  take  effect.  After  such 
hearing  and  investigation,  the  Commission  may  make  such  order 
in  reference  to  any  new  rate,  joint  rate,  fare,  telephone  rental, 
toll,  classification,  charge,  rule,  regulation  or  form  of  contract  or 
agreement  proposed,  as  would  be  proper  in  a  proceeding  initiated 
after  the  same  has  taken  effect  At  any  such  hearing  involving 
any  proposed  increase  in  any  rate,  joint  rate,  fare,  telephone  ren- 
tal, toll  or  charge,  the  burden  of  proof  to  show  that  such  increase 
is  necessary  in  order  to  obtain  a  reasonable  compensation  for  the 
service  rendered  shall  be  upon  the  common  carrier."  The  princi- 
ples which  should  guide  the  Conunission  in  deciding  whether  or 
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discussed  in  comparatively  recent  opinions,  notably  in  the  so- 
called  Middlesex  &  Boston  Case  ((1914)  2  Mass.  P.  S.  C.  R.  pp. 
99  et  seq.).  In  view  of  the  magnitude  and  importance  of  the 
present  case,  however,  the  Commission  has  thought  it  desirable 
not  only  to  deal  with  such  new  questions  as  have  been  raised,  but 
also  to  review  again  the  principles  to  which  it  has  heretofore 
given  its  approval. 

Rates  charged  by  public  service  corporations  have  been  fre- 
quently before  the  courts,  and  certain  of  their  decisions  have  been 
cited  in  the  present  proceedings.  In  general,  these  cases  have 
arisen  under  the  5th  or  the  14th  Amendment  to  the  United  States 
Constitution,  and  the  question  has  been  whether  or  not  public 
authorities,  under  the  guise  of  regulating  rates,  have  confiscated 
property  or  destroyed  property  rights.  The  question  before  the 
Commission  is  a  somewhat  different  question.  The  two  have 
much  in  common,  but  the  duty  of  the  Commission  under  the  stat- 
utes, speaking  strictly,  is  not  merely  the  duty  of  avoiding  confis- 
cation, but  the  duty  of  doing  justice.  The  standard  which  our 
law  prescribes  is  that  rates  shall  be  "just  and  reasonable"  (Stat. 
1913,  chap.  784,  §  17). 

A  public  service  corporation  is,  in  a  sense,  an  agent  of  the 
state,  for  it  is  performing  a  public  function  which  the  state 
might  well  perform  itself.  The  duty  of  a  supervising  commis- 
sion, broadly  speaking,  is  to  see  that  the  corporation  furnishes 
reasonable  service  and  that  it  does  not  exact  an  unreasonable 
compensation.  There  are  no  mathematical  formulas  for  deter- 
mining what  is  reasonable ;  it  is,  in  the  main,  a  practical  rather 
than  a  theoretical  question.  So  long  as  the  field  is  left  to  private 
enterprise,  rates  should,  be  high  enough  to  attract,  under  normal 
conditions,  the  capital  necessary  to  assure  the  service  for  which 
there  is  public  need.  In  other  words,  the  state  is  a  bargainer. 
The  public  should  pay  what  is  reasonably  necessary  to  have  the 
work  done  well  and  it  ought  not  to  pay  any  more. 

If  conditions  were  adjusted  on  this  basis,  the  owners  of  public 
service  properties  could  hardly  claim  that  ihey  were  being  un- 
fairly treated,  and  still  less  could  they  be  heard  to  say  that  their 
property  rights  were  being  confiscated  or  destroyed.  The  rule, 
however,  involves  important  assumptions.  It  assumes  a  public 
need  for  the  service  furnished.  It  also  assumes  good  faith  and 
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reasonably  sound  discretion  and  judgment  on  the  part  of  the 
private  owners.  What  the  public  is  paying  for  is  service.  It 
cannot  be  expected  to  pay  for  delinquencies  and  blunders. 

In  the  court  decisions,  the  general  rule  laid  down  is  that  a  pub- 
lic service  corporation  is  entitled  to  a  reasonable  return  upon 
the  "fair  value"  of  its  property.  This  rule,  however,  leaves  much 
to  interpretation.  As  "value"  has  been  used  by  the  courts,  it 
carries  a  meaning  quite  different  from  that  which  attaches  to 
the  word  in  common  parlance.  To  quote  from  the  report  made 
in  1913  by  the  committee  on  valuation  of  the  National  Asso- 
ciation of  Eailway  Commissioners  (Report,  25th  Annual  Con- 
vention, p.  264) :  "The  situation  would  be  greatly  simplified, 
and  many  of  the  problems  which  have  aroused  such  discussion 
could  be  dismissed  if  the  courts  had  adopted,  or  were  to  substi- 
tute, the  word  'amount*  for  'value.'  It  is  true  that  'amount'  has 
not  a  definite  or  positive  meaning,  but  the  word  'value'  has  been 
robbed  of  its  ordinary  meaning,  and  has  been  used  in  so  many 
different  ways  that  it  is  not  of  much  assistance  in  solving  the 
problem  of  the  reasonableness  of  a  given  rate.  The  Supreme 
Court  of  the  United  States  has  repeatedly  announced  that  no  one 
factor  is  determinative ;  but  that  various  factors  must  be  consid- 
ered. In  certain  cases,  counsel  have  argued  that  cost  to  reproduce 
new  should  be  the  only  principle  to  be  followed,  and  that  the  rate 
should  allow  a  fair  return  upon  the  reproduction  cost  of  all  prop- 
erty. Likewise,  original  cost  has  been  urged  as  the  only  fair 
standard.  Both  standards  have  been  recognized  as  deserving  con- 
sideration, but  each  has  been  repudiated  by  the  highest  courts  as 
the  sole  standard.  If,  therefore,  each  case  must  be  considered 
upon  its  merits,  and  if  a  number  of  factors  are  to  be  considered 
and  a  decision  based  upon  aU,  it  follows  that  a  general  term,  such 
as  'amount,'  would  be  much  more  satisfactory  and  as  full  of  mean- 
ing as  the  word  'value,'  the  ordinary  meaning  of  which  is  not  ac- 
cepted, and  as  to  which  an  explanation  and  apology  must  be  made 
whenever  it  is  used." 

It  is  hardly  too  much  to  say,  indeed,  as  the  New  York  Public 
Service  Commission  has  said,  that  the  determination  of  "fair 
value,"  as  the  courts  use  the  expression,  is  "a  determination  of 
what,  under  all  the  facts  and  circumstances  of  the  case,  is  a  just 
and  equitable  amount  upon  which  the  return  allowed  to  the  cor- 
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poration  is  to  be  computed"  (Attica  Water,  Gas  &  E.  Co.  v.  Al- 
den-Batavia  Natural  Gas  Co.  3  P.  S.  C.  R.  (2d  Diet.  N.  Y.  533, 
p.  644). 

In  the  Middlesex  &  Boston  Case  the  following  rule  was  laid 
down  by  the  Commission  ((1914)  2  Mass.  P.  S.  C.  R.  pp.  Ill, 
112) :  "Accordingly,  we  rule  that  under  Massachusetts  law 
capital  honestly  and  prudently  invested  must,  under  normal  con- 
ditions, be  taken  as  the  controlling  factor  in  fixing  the  basis  for 
computing  fair  and  reasonable  rates ;  that  if  there  is  mismanage- 
ment causing  loss,  such  loss  must  be  charged  against  the  stock- 
holders legally  responsible  for  the  mismanagement;  that  repro- 
duction cost  either  with  or  without  depreciation,  while  it  may  be 
considered,  is  not,  under  our  law,  to  be  taken  as  the  determining 
basis  for  reckoning  rates.'^  Upon  consideration,  we  see  no  reason 
to  alter  this  statement.  The  essential  thing  is  to  attract  private 
capital,  and  what  the  persons  who  furnish  capital  are  primarily 
interested  in  is  the  return  upon  the  amount  which  they  invest. 
In  an  address  delivered  at  the  "Conference  on  Valuation'^  in 
Philadelphia,  November,  1915,  the  late  John  M.  Eshleman, 
first  president  of  the  California  State  Railroad  Commission, 
said :  ^Hi  we  had  this  problem  at  the  beginning  and  were  not 
attacking  it  in  the  middle,  we  would  have  no  difficulty  in  agree- 
ing with  the  holder  of  capital  upon  this  subject,  for  he  would 
quite  readily  agree  to  take  the  cost  of  doing  the  business  plus  an 
earning  upon  the  money  actually  invested  comparable  to  the 
earning  offered  in  other  available  investments.  Therefore,  the 
cost  of  doing  the  business  plus  a  return  upon  the  capital  neces- 
sarily invested  in  the  business,  which  return  shall  be  as  great  as 
is  offered  in  other  businesses  of  similar  hazard,  is  all  that  ought  to 
be  accorded  for  the  future,  and  it  is  all  that  will  be  accorded  if 
the  public  has  any  business  sense.  And  if  more  is  asked  by  the 
private  owner,  then  he  may  expect  no  sympathy  when  he  finds 
the  public  his  competitor  and  his  earning  power  impaired." 

This  is  not  only  sound  policy  for  the  future,  but,  so  far  as  this 
commonwealth  is  concerned,  it  is,  we  believe,  the  understanding 
which  ha^  always  prevailed.  To  quote  again  from  the  Middle- 
sex &  Boston  Case  ((1914)  2  Mass.  P.  S.  C.  R.  p.  Ill) :  "All 
through  the  statute  law  and  the  earlier  decisions  of  this  Board, 
runs  the  theory  that  the  capitalization  of  a  public  utility  com- 
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pany  in  this  commonwealth  is  to  represent  only  honest  inves^ 
ments ;  and  that  such  rates  are  to  be  allowed  as  will  yield  a  fair 
return  upon  such  investments,  including,  particularly  in  the 
earlier  legislation,  fair  or  even  generous  payments  for  the  risks 
that  the  investors  ran.''  Broadly  speaking,  rates  which  will, 
under  reasonably  good  management,  yield  a  return  upon  honest 
ana  prudent  investment  sufficient  to  attract  the  additional  cap- 
ital needed,  are  "just  and  reasonable  rates"  in  Massachusetts. 

Burden  of  Proof. 

[3,  4]  The  section  of  the  Public  Service  Commission  act 
above  quoted  definitely  places  upon  the  company  the  burden  of 
proof  to  show  that  the  increase  which  it  proposes  is  necessary 
"in  order  to  obtain  a  reasonable  compensation  for  the  service 
rendered."  Counsel  for  the  remonstrants  have  requested  the 
following  rulings  (brief,  pp.  5,  6)  : — 

"1.  The  Bay  State  Street  Railway  Company  must  prove  af- 
firmatively that  the  capital  on  which  it  seeks  a  revenue  repre- 
sents an  honest  and  prudent  investment. 

"2.  The  Bay  State  Street  Railway  Company  must  prove  af- 
firmatively that  it  has  operated  its  system  and  plant  with  a  fair 
measure  of  efficiency  and  in  a  manner  calculated  to  produce 
good  average  results,  both  to  itself  and  in  ser\dce  to  the  public. 

"3.  The  Bay  State  Street  Railway  Company  must  prove  af- 
firmatively its  contention  that  7  per  cent  is  a  fair  return  on  its 
investment. 

"4.  The  Bay  State  Street  Railway  Company  must  prove 
affirmatively  its  contention  that  increased  fares  as  proposed  will 
result  in  an  increased  revenue. 

"5.  There  is  no  presumption  of  operating  efficiency  on  the 
part  of  the  Bay  State  Street  Railway  Company. 

"6.  There  is  no  presumption  in  this  case  of  honesty  or  pru- 
dence on  the  part  of  the  Bay  State  Street  Railway  in  investing 
the  capital  on  which  it  seeks  a  return. 

"7.  The  company,  in  order  to  be  entitled  to  any  return  on 
the  amount  of  investment  claimed,  must  prove  affirmatively  its 
contention  that  an  investment  to  the  said  amounlf  has  been 
made." 

The  meaning  of  the  similar  language  relative  to  burden  of 
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proof  in  the  interstate  commerce  act  has  been  defined  by  the  In- 
terstate Commerce  Commission  as  follows  (Ee  Advances  in 
Eates  by  Carriers  in  Western  Trunk  Line,  20  Inters.  Com.  Eep. 
315)  :  "The  assumption  of  the  law  is  that  the  railroad  which  in- 
creases its  rates  takes  such  action,  knowing  that  the  law  casts  up- 
on it — if  challenge  is  made  either  by  this  Cofaunission  or  other- 
wise— ^the  burden  of  justifying  its  action.  Theirs,  in  the  lan- 
guage of  the  learned  Dean  Wigmore,  is  ^the  risk  of  nonpersua- 
sion.'  Wigmore,  Ev.  §  2485.  The  railroad  must  assume  to  prove 
to  this  Commission  that  the  new  and  the  increased  rates  are  with- 
in the  words  of  description  and  limitation  used  in  the  act;  that  is, 
that  they  are  just  and  reasonable.  And  to  say  that  they  must 
prove  this  is  to  say  that  they  must  satisfy  our  minds  of  this  fact" 
This  Commission  is  not  a  court  of  law,  nor  a  tribunal  which 
should  merely  determine  as  between  two  sides  the  preponderance 
of  evidence  and  base  its  decision  upon  technical  rules  of  evidence. 
No  default  of  the  remonstrants,  for  instance,  would  justify  the 
Commission  in  neglecting  to  make  its  own  investigation  of 
the  facts.  With  respect  to  the  burden  of  proof,  it  is  sufficient 
to  say  that  in  a  case  like  this  the  company  must  satisfy  the 
Commission  that  additional  net  income  is  needed  in  order  that 
a  fair  return  may  be  earned  upon  capital  honestly  and  prudently 
invested ;  it  must  satisfy  the  Commission  that  the  needed  income 
cannot  be  secured  through  more  efficient  management  and  opera- 
tion; and  it  must  further  satisfy  the  Commission  that  there  is 
at  least  a  reasonable  prospect  that  the  change  in  fares  desired 
will  result  in  an  increase  in  revenue  and  in  no  larger  increase 
than  is  reasonably  needed.  No  presumption  exists  with  respect 
to  any  question  of  fact 

Franchise  Restrictions. 

[5]  In  many  instances  the  locations  in  public  ways  which  the 
Bay  State  company  now  holds  were  originally  granted  to  prede- 
cessor companies  upon  the  express  condition  that  the  fare 
charged  for  any  ride  within  certain  limits  should  not  exceed  6 
cents.  In  the  Middlesex  &  Boston  Case  the  Commission  ruled 
that  such  conditions  or  limitations  "are  not  valid  and  controlling 
as  against  the  rate-making  power  now  vested  in  this  Commission 

bv  the  public  service  act"  ((1914)  2  Mass.  P.  S.  C.  K.  p.  105). 
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This  has  recently  been  confirmed  by  the  supreme  court  in  Board 
of  Survey  v.  Bay  State  Street  E.  Co.  —  Mass.  — ,  113  N.  E. 
273.  In  speaking  of  the  Public  Service  Commission  act,  the 
court  said:  "The  plain  purpose  of  the  l^islature,  in  recog- 
nition of  the  fact  that  many  street  railways  operate  miles  of 
tracks  extending  through  numerous  cities  and  towns,  was  to  pre- 
scribe for  the  regulation  of  fares  throughout  the  commonwealth 
by  a  single  public  board,  which  may  be  expected  to  act  with  a 
broad  and  unbiased  view  for  the  promotion  of  the  c<Mnmon  good 
of  all  the  conflicting  interests  involved,  and  not  under  the  in- 
fluence of  purely  local  considerations.  The  statute  is  a  legisla- 
tive determination  that  it  is  unvnse  and  inexpedient  longer  to 
permit  the  full  development  of  interurban  transportation  by 
street  railways  to  be  hampered  by  conditions  as  to  fares  con- 
tained in  locations  granted  by  the  public  oflBcers  of  different 
municipalities."  The  legal  right  of  the  Conmiission  to  permit 
an  increase  of  fares,  notwithstanding  the  terms  of  local  franchise 
grants,  is  clearly  established. 

In  at  least  two  instances,  the  fare  which  the  Bay  State  com- 
pany may  charge  appears  to  be  limited,  not  by  local  agreement, 
but  by  direct  legislative  enactment.  As  successor  of  the  Lowell 
&  Suburban  Street  Railway  Company  it  is  prohibited,  by  chap- 
ter 163  of  the  Acts  of  1890,  from  charging  more  than  5  cents  for 
any  ride  within  the  limits  of  the  city  of  Lowell.  Certain  fare 
limitations  in  the  city  of  Fall  Eiver  were  also  imposed  by  chap- 
ter 652  of  the  Acts  of  1911.  The  Conunission  is  of  the  opinion 
that,  as  the  acts  establishing  these  limitations  were  not  express- 
ly excepted  in  the  Public  Service  Commission  act,  they  were 
repealed  by  the  provisions  of  §  29,  which  reads,  in  part,  as  fol- 
lows: ^^Except  as  above  provided,  all  acts  and  parts  of  acts  in- 
consistent with  any  provision  of  this  act,  and  all  acts  and  parts 
of  acts  which  would  in  any  way  limit  or  prevent  the  exercise  to 
the  fullest  extent  of  any  of  the  jurisdiction,  powers,  authority, 
or  discretion  delegated  herein  to  the  Commission,  are  hereby 
repealed."  "It  is  impossible  to  give  the  act  a  narrow  or  con- 
stricted construction  as  to  the  subject  of  fares."  (See  Board  of 
Survey  v.  Bay  State  Street  R.  Co.  supra). 
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The  Company's  Claim. 

The  Bay  State  Street  Railway  Company  claims  that  it  is  just- 
ly entitled  to  increase  its  fares,  because  the  revenues  which  it  re- 
ceives from  operation  within  Massachusetts  are  insufficient  to 
pay  operating  expenses  and  taxes,  provide  for  depreciation,  and 
yield  a  reasonable  return  upon  the  investment  The  following 
figures  (revised  from  exhibit  30)  are  the  basis  for  this  claim: — 

InTestment  value  total  Massachusetts  property   $41,663,308 

Working  capital  assignable  to  Massachusetts  property 1,424,097 

Total  $42,987,406 

Revenue  Requirements  for  Maasaohusette  Property, 
Variable  expenses,  year  ending  June  30,  1914: 

Maintenance  of  way  and  structures $783,906 

Maintenance  of  equipment 768,887 

Traffic 58,353 

Conducting  transportation    3,381,835 

General  and  miscellaneous 1,000,524 

$5,993,505 

Taxes 604,057 

Amount  needed  for  depreciation  in  addition  to  present  mainte- 
nance charges  1,063,145^ 

Interest  on  $42,987,405  at  7  per  cent 3,009,118 

Total  revenue  needed  $10,670,725 

Total  revenue,  year  ending  June  30,  1914   9,092,077 

Additional  revenue  needed $1,578,648 

The  investment,  working  capital,  and  depreciation  figures 
used  in  this  table  are  estimates.  The  actual  amounts  for  the 
year  ended  June  30,  1914,  are  used,  with  certain  minor  adjust- 
ments, in  the  case  of  variable  expenses,  taxes,  and  revenue. 

The  Investment. 

In  opening  the  case,  counsel  for  the  company  made  the  fol- 
lowing statement  (record,  p.  41) :  "When  it  became  evident  to 
the  management  that  a  revision  of  fares  could  no  longer  be  post- 
poned, steps  were  at  once  taken  to  secure  a  complete  and  un- 
prejudiced study  and  inventory  of  the  railway  property  as  the 
only  sure  method  for  determining  the  true  basis  for  fares.  An 
expert  engineer,  at  that  time  chief  engineer  of  the  Illinois  Pub- 
lic Service  Commission,  was  engaged  to  make  it"  What  the 
company  sought  to  do  was  to  estimate  the  original  cost  of  its  ex- 
isting property  in  much  the  same  way  in  which  reproduction 

cost  is  so  often  estimated.     The  engineers  employed  for  this 
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purpose,  Sloan,  Huddle,  Feustel,  &  Freeman,  of  Madison,  Wis- 
consin, made  an  inventory  as  of  November  1,  1914,  endeavoring 
at  the  same  time  to  fix  the  approximate  date  when  each  item 
came  into  existence.  Mr.  Robert  M.  Feustel  was  in  charge  of 
the  work  and  was  the  company's  principal  witness.  The  total 
original  cost  new  was  estimated  by  applying  to  the  various  items 
unit  prices  for  labor  and  materials  prevailing,  in  the  opinion  of 
the  engineers,  at  the  respective  dates,  and  was  found  to  be  $41,- 
563,308,  or  about  $46,000  per  mile  of  single  track.  This  is  the 
"investment  value"  used  in  the  table  given  above.  Adding  the 
allowance  for  "working  capital,"  the  total  is  $42,987,405. 

The  inventory  included  the  property  to  which  the  four  small 
leased  companies  in  Massachusetts  have  title.  The  total  out- 
standing capitalization  of  the  Bay  State  company  and  of  these 
companies  in  1914  was  as  follows: — 

Common  stock   $21,035,900 

Preferred  stock 2,748,600 

Funded  debt   23,747.000 

Unfunded  debt  1,900,000 

Total $49,431,500 

Engineers'  estimate 42,987,405 

Difference $6,444,095 

It  should  be  noted  that  the  capitalization  in  part  represented 
discount  on  bonds,  amounting  to  $1,251,010,  and  replacements 
in  suspense,  amounting  to  about  $750,000.  On  the  other  hand, 
the  records  show  that  premiums  amounting  to  $1,414,680  were 
paid  in,  at  various  times,  on  new  issues  of  stock. 

The  report  of  the  company's  engineers  was  submitted  in  ten 
large  volumes,  giving  evidence  of  many  months  of  work  per- 
formed with  great  care  and  thoroughness.  Their  method  of  de- 
termining original  cost,  however,  creates  an  impression  of  ac- 
curacy which  is  not  wholly  warranted.  It  is  impossible  to  see 
all  the  physical  property.  Ties,  ballast,  building  foundations, 
and  other  items  are,  in  whole  or  in  part,  buried  in  the  ground. 
Nor  can  the  amount  of  street  grading  and  similar  work  when  the 
track  was  originally  laid  be  determined  with  accuracy  by  an 
inspection  of  the  property  at  the  present  time.  Information 
in  regard  to  these  matters  the  engineers  were  forced  to  obtain 

from  the  imperfect  records  of  the  company,  supplemented  by  the 
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statements  of  its  oflScers.     The  same  diflBculty  was  experienced 
in  determining  property  ages. 

Even  less  accuracy  was  possible  in  the  case  of  unit  prices. 
The  record  of  the  company  give  detailed  information  in  regard 
to  the  cost  of  recent  work,  but  this  is  not  true  of  the  earlier 
years.  Prices  of  materials  can  often  be  ascertained  from  out- 
side sources,  but  the  fair  labor  cost,  in  the  period  prior  to,  say, 
1901,  of  excavation,  track-laying,  and  similar  work  is  very  diffi- 
cult to  obtain.  The  difficulty  is  enhanced  by  the  fact  that  the 
promoters  of  many  of  the  original  roada  were  at  the  same  time 
their  constructors,  doing  the  work  under  contracts  which  were 
largely  a  matter  of  form. 

Without  disparaging  the  work  of  the  engineers,  it  is  neverthe- 
less true  that  an  investigation  such  as  they  pursued  is  not  an  ex- 
act science,  and  inevitably  the  element  of  personal  judgment 
plays  a  large  part  The  possibility  of  precise  information  is 
limited  and  the  opportunity  for  error  large.  The  work  calls  not 
infrequently  for  the  drawing  of  general  conclusions  from  evi- 
dence which  is  fragmentary  and  inadequate. 
The  Inventory: 

To  check  the  entire  inventory  was  impracticable.  As  a  more 
feasible  alternative  the  Commission  selected  certain  sections  of 
the  property  as  typical,  and  made  an  independent  inventory  of 
those  sections.  The  lines  within  the  limits  of  Brockton,  certain 
lines  in  the  vicinity  of  Lynn,  and  one  of  the  through  lies  from 
Medford  to  Lowell,  were  surveyed  by  the  engineers  of  the  Com- 
mission, and  the  property  and  its  characteristics  noted  in  detail. 
A  similar  investigation  was  undertaken  to  determine  to  what 
extent  the  street  surfacing  or  paving  between  the  rails  and 
tracks  throughout  the  entire  system  had  been  installed  by  or  at 
the  expense  of  the  company.  No  serious  discrepancies  de- 
veloped. The  Commission  has  no  doubt  that  the  company's  en- 
gineers measured  the  track  accurately,  counted  the  cars  correct- 
ly, surveyed  the  parcels  of  land  with  precision,  and  in  general 
performed  the  inventory  work,  subject  to  the  limitations  above 
mentioned,  with  due  care. 
Unit  Prices: 

Much  difficulty  was  experienced  in  checking  the  unit  prices 
which  were  used.     In  the  first  place,  these  prices  are  largely 
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averages.  The  method  employed  is  indicated  by  the  f oUowing 
statement  from  the  company's  brief  (pp.  11,  12) :  "The  build- 
ing of  the  Bay  State  Street  Railway  property  has  been  going 
on  for  a  period  of  about  sixty  years.  Steel,  copper,  and  wood  are 
the  three  principal  materials  used,  and  the  base  prices  for  these 
articles  have  varied  greatly  in  the  last  twenty  years.  Steel  rails 
have  fluctuated  in  price  from  $17,62  per  ton  to  $34.52  per  ton 
during  the  past  twenty-flve  years,  and  the  cost  of  copper  has 
shown  a  similar  variation.  It  would  have  been  manifestly  in- 
correct to  have  used  either  the  highest  or  lowest  of  these  costs  as 
representing  the  true  investment  cost  of  these  materials  to  the 
company.  The  method  used  was  to  find  the  weighted  cost  of  all 
material  purchased  from  the  actual  records  of  purchases  during 
the  later  years  and  from  the  date  of  installation  during  the 
earlier  periods  where  cost  records  were  not  availaWe.  This 
method  of  using  a  weighted  average  cost  might  result  in  obtain- 
ing a  slightly  erroneous  figure  for  the  investment  in  some  par- 
ticular line  as  it  was  originally  made  but  would  give  a  fair 
result  for  the  property  as  a  whole."  This  was  the  method  em- 
ployed not  only  in  the  case  of  prices  of  materials,  but  in  the 
case  of  labor  prices  as  well.  Sometimes  two  or  more  units  were 
used, — for  example,  an  average  prior  to  1900,  an  average  from 
1900  to  1909  and  an  average  from  1909  to  1914, — ^but  at  times 
the  average  covered  the  entire  period  of  construction.  Thus,  a 
portion  of  the  grading  may  have  be^i  done  in  1894  and  another 
portion  in  1914,  but  the  same  unit  price  is  used  in  both  cases. 
It  is  not  the  price  which  prevailed  either  in  1894  or  in  1914,  but 
the  estimated  weighted  average  price  for  such  work  during  the 
life  of  the  company.  If  an  accurate  record  be  found  of  grading 
costs  in  1894,  it  is  of  little  value  as  a  check,  for  the  average  can 
only  be  tested  through  a  knowledge  of  costs  and  of  the  amount 
of  work  done  in  each  and  every  year. 

In  the  second  place,  both  quantities  and  prices  were  computed 
according  to  the  classification  of  construction  accounts  prescribed 
for  street  railways  by  the  Interstate  Commerce  Commission. 
Until  recently,  no  railway  in  Massachusetts  has  followed  such  a 
system  of  accounting.  To  illustrate,  the  labor  involved  in  instal- 
ling track  is  listed  under  three  heads,  "grading,"  "paving," 
"track  and  roadway  labor."     But  when  most  of  the  Bay  State 
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lines  were  constructed,  no  such  division  was  customary.  Where 
unit  prices  were  used  at  all,  it  was  the  practice  to  contract  for 
all  such  labor  upon  a  simple  cost  per  foot  basis. 

The  engineers  of  the  Commission  spent  weeks  in  investigating 
these  unit  prices.  The  difficulties  which  they  experienced  are 
indicated  in  the  following  extracts  from  the  report  of  the  chief 
engineer,  Mr.  Henry  W.  Hayes  (exhibit  66,  pp.  6,  6,  and  13) : 
"The  principal  owistruction  work  covered  by  this  account  [^grad- 
ing']  is  excavating  a  trench,  usually  in  highways,  varying  in 
depth  from  a  foot.to  18  inches  or  more  and  from  8  to  9  feet  wide 
per  track.  This  shallow  cutting  is  relatively  more  expensive 
than  the  ordinary  excavation,  because  its  shallowness  makes  the 
pick  and  shovel  less  effective  than  in  a  deeper  cut,  and  because 
the  surface  may  be  of  macadam^  granite,,  block,  or  otiier  pave- 
ment It  is  also  to  be  considered  that  in  cities  the  surplus  exca- 
vation has  to  be  removed,  and  that  places  for  dumping  the  same 
often  require  a  consid^aUe  length  of  haul,  which  increases  the 
unit  price  over  that  of  similar  work  in  the  country,  where  the 
surplus  may  often  be  dumped  alongside  tibe  highway  near 
the  work.  On  Ike  country  lines  the  street  surface  is  usually  less 
difficult  than  that  in  th&  cities.  Because  of  these  varying  condi- 
tions and  of  the  further  fact  that  there  are  no  available  data  in 
the  accounts  of  the  street  railway  companies  or  elsewhere  as  to 
imit  costs  of  excavation  of  this  character,  since  such  work  in 
the  past  was  done  usually  by  contract,  or  by  company  labor  in 
connectkni  with  other  construction  work,  and  without  classifica- 
tion of  such  labor,  it  is  difficult  to  determine  or  to  criticize  unit 
prices  under  this  account  The  prices  used  by  Mr.  Feustel  are 
classified  as  follows: 

Earth  in  track  trench,  city $0.60  per  cubic  yard. 

Earth  on  country  lines. . .   30  per  cubic  yard. 

Bock.    1.82  per  cubic  yard. 

liOose  rock 1.00  per  cubic  yard. 

"These  are  average  prices,  both  as  to  the  various  kinds  of 
earth  and  rock  and  as  to  the  year  done.  It  seems  impracticable 
to  use  other  than  average  prices  as  the  kind  of  earth  and  the 
kind  or  condition  of  street  surface  or  the  length  of  haul  twenty 
or  thirty  years  ago  cannot  now  be  accuratdy  determined,  nor  can 
accurate  prices  for  each  year  be  determined,  for  no  strictly  com- 
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parable  costs  are  available.  This  account  [^track  and  roadway 
labor']  covers  the  cost  of  labor  in  distributing  ties,  rails,  ballast, 
frogs,  switches,  special  work,  etc.,  and  laying  and  surfacing 
track.  For  the  reason  that  street  railway  companies  in  Massa- 
chusetts did  not  keep  labor  costs  under  any  uniform  classification 
prior  to  the  year  ending  June  30,  1916,  when  they  were  obliged 
to  adopt  the  Interstate  Commerce  Commission  classification,  it 
is  practically  impossible  to  obtain  any  general  data  for  com- 
parison with  the  unit  prices  in  this  account."  It  was,  however, 
possible  to  secure  more  satisfactory  information  as  to  the  prices 
of  materials.  The  engineers  of  the  Commission  examined  not 
only  the  books  and  vouchers  of  the  Bay  State  system,  but  also 
the  records  of  the  Boston  Elevated,  Middlesex  &  Boston,  Wor- 
cester Consolidated,  apd  Springfield  companies.  They  referred 
to  the  records  of  the  Massachusetts  Hi^way  Commission,  noted 
various  valuations  of  street  railway  properties  in  other  parts  of 
the  country,  consulted  builders  and  dealers  in  supplies,  conferred 
with  the  engineering  departments  of  the  Railroad  Commission 
of  Wisconsin  and  the  Public  Service  Commissions  of  New  York 
and  "Sew  Hampshire,  and  analyzed  the  methods  used  by  tiie  com- 
pany's engineers  in  deriving  averages  and  reaching  general  con- 
clusions. 

The  results  of  this  investigation  (see  exhibits  66,  79,  and  80) 
tended,  upon  ^e  whole,  to  confirm  the  unit  prices  used.  On 
the  other  hand,  they  showed  the  somewhat  speculative  character 
of  many  of  the  prices  and  the  meagemess  of  the  data  upon  which 
it  was  at  times  necessary  to  base  conclusions.  Kevising  the 
units  in  accordance  with  his  report,  Mr.  Hayes  has  estimated  a 
net  reduction  of  about  $600,000  in  the  total  estimate  of  original 
cost. 

The  evidence  introduced  by  the  remonstrants  upon  this  sub- 
ject was  limited.  It  is,  we  think,  somewhat  significant  that  no 
evidence  was  offered  by  city  or  town  engineers  as  to  paving  or 
similar  unit  prices  within  their  knowledge.  Mr.  Alton  D. 
Adams,  an  expert  employed  by  certain  of  the  remonstrants,  spent 
much  time  in  the  examination  of  company  contracts  and  vouch- 
ers, and  submitted  costs  of  car  bodies  and  of  track  labor,  obtained 
from  these  records,  which  were  materially  lower  than  the  cor- 
responding figures  in  the  engineers'  estimate.     The  discrepancy 
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was  explained  in  the  case  of  the  cars  by  evidence  that  the  latter 
figures  included  the  cost  of  appurtenances  and  the  labor  of 
mounting  the  car  body  upon  the  trucks;  and  this  was  verified 
through  the  books  by  the  chief  accountant  of  the  Commission, 
Mr.  Lester  (see  exhibit  80).  In  the  case  of  the  track  labor  costs, 
however,  the  explanation  was  less  convincing.  It  was  shown 
that  reconstruction  and  improvement  have  taken  place  in  some 
cases  since  the  date  of  the  original  work,  and  that  the  contracts 
relied  upon  by  Mr.  Adams  probably  did  not  include  all  the  work, 
some  of  it  being  done  by  the  company.  It  is  also  true  that  the 
engineers'  estimate  was  based,  in  part>  upon  average  prices.  But 
taking  all  this  into  consideration,  the  discrepancy  is  so  large  that 
tibere  is  still  room  for  explanation- 
Mr.  Adams'  track  labor  figures  were  supplemented  by  evidence 
submitted  by  Mr.  E.  Worthington,  a  consulting  engineer  of  Ded- 
ham.  In  the  period  from  1894  to  1900  Mr.  Worthington  was  in 
charge  of  the  construction  of  the  Norfolk  Suburban,  Norfolk 
Central,  and  West  Eoxbury  and  Eoslindale  properties,  which 
later  became  a  part  of  the  Bay  State  system.  These  lines  were 
cheaply  built,  largely  in  a  manner  described  by  Mr.  Worthing- 
ton as  follows :  "The  method  of  construction  used  in  the  period 
above  named  for  the  second  and  third  classes  of  work  was  to 
loosen  the  material  of  the  roadway  by  ploughing  the  location 
and  then  throwing  out  the  material  with  shovels  or  a  horse  scoop. 
The  ties  and  rails  were  then  laid  and  brought  to  grade  and  line. 
The  material  of  excavation  was  then  returned  to  trench  and 
graded  over  the  ties."  Many  of  the  Bay  State  lines  were,  it 
seems,  of  this  type.  Mr.  George  W.  Bishop,  chief  of  the  inspec- 
tion department  of  the  Commission,  stated  in  his  report  (exhibit 
64,  p.  4)  that  altogether  too  much  of  this  street  railway  system 
had  been  ''constructed  with  light  weight  rails,  small  cross-ties, 
and  poor  ballast,  and  apparently  without  due  r^ard  for  the  best 
grades,  alignment,  and  drainage."  Using  the  original  contracts 
and  specifications  as  a  basis,  Mr.  Worthington  submitted  evi- 
dence showing  that  the  actual  cost  of  laying  the  track  which  he 
constructed  was  materially  lower  than  the  engineers'  estimate. 
The  comparison  is  impaired  by  the  fact  that  some  of  the  lines 
have  been  reconstructed  and  improved,  but  others  have  been 
changed  very  little.    In  these  latter  cases,  as  well  as  in  the  for- 
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mer,  a  discrepancy  exists  between  the  actual  and  the  estimated 
weighted  cost  figures  which  has  not  wholly  been  explained. 

Besides  estimating  the  original  cost  of  the  property,  the  en- 
gineers also  estimated  the  cost  of  reproduction  new,  using  for 
this  purpose  unit  prices  averaged  for  the  five  years  ending  with 
1914.  Th^  latter  estimate  has,  we  think,  a  bearing  in  the  con- 
sideration of  the  unit  prices  used  in  determining  original  cost 
In  view  of  the  statements,  to  which  the  company  has  given  much 
prominence,  as  to  the  burden  imposed  by  enhanced  cost  of  labor 
and  materials  in  recent  years,  it  might  be  expected  that  repro- 
duction cost  would  greatly  exceed  original  cost  This  was,  in- 
deed, the  view  of  the  president  of  the  company  (record,  p.  4870). 
Nevertheless,  eliminating  overhead  charges  and  including  land, 
which  has  increased  nearly  50  per  cent  in  value,  the  former, 
as  estimated  by  the  engineers,  is  only  5.32  per  cent  larger  than 
the  latter  (exhibit  75).  According  to  their  figures,  the  repro- 
duction cost  of  distribution  system,  freight  and  express  cars, 
electrical  equipment  of  cars,  transmission  system,  and  power 
plant  equipment,  is  less  than  original  cost. 

Taken  as  a  whole,  the  evidence  in  r^ard  to  unit  prices  is  not 
wholly  satisfying.  Too  much  of  it  falls  below  the  level  of  posi- 
tive demonstration,  and  is  based  oa  little  more  than  what  has 
been  termed,  in  these  proceedings,  a  "cultivated"  or  "educated" 
guess.  No  criticism  is  intended  of  the  work  which  the  engineers 
have  done,  for  it  is  doubtful  whether  more  satisfactory  evidence 
is  obtainable.  Nor  does  the  characterization  apply  to  all  the 
evidence  which  has  been  submitted.  So  far  as  it  relates  to 
prices  for  labor  and  materials  within  tiie  past  ten  years,  the 
records  are  fairly  complete^  and  the  company  has,  we  feel,  in 
general  sustained  the  burden  of  proof;  and,  on  the  facts  before 
us,  the  same  must  be  said  of  all  the  prices  of  land,  cars,  car 
equipment,  and  power  station  equipment.  The  data  in  regard 
to  buildings  and  paving,  also,  are  detailed,  and  have  not  been 
challenged  by  the  remonstrants,  who  ought  to  have  knowledge  of 
such  costs.  The  evidence  which  is  particularly  dissatisfying  re- 
lates to  the  cost  of  installing  track  and  overhead  construction 
prior  to,  say,  1901.  This  is  true  more  particularly  of  labor. 
The  information  is  very  meager.    For  instance,  even  in  the  case 
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of  materials  no  evidence  in  r^ard  to  the  cost  of  trolley  wire 
prior  to  1904  has  been  furnished. 

While  a  finding  is  difficult,  the  best  judgment  of  the  Com- 
mission, after  careful  consideration  of  all  the  evidence  available, 
is  that  the  engineers  did  not  attach  sufficient  weight  to  the  low 
labor  and  material  costs  prevailing  in  the  nineties,  nor  to  the 
imperfect  and  cheap  character  of  railway  construction  during 
that  period,  and  that  the  company  has  failed  to  sustain  the 
burden  of  proof  with  respect  to  tiiese  costs,  as  well  as  certain 
costs  of  lesser  cotisequence  in  later  years.  The  reduction  of 
$600,000  estimated  by  Mr.  Hayes  is,  we  think,  conservative. 
Overhead  Charges: 

[6]  Of  the  total  "investment  value"  of  $41,563,308  estimated 
by  the  engineers,  $4,721,674  covers  the  so-called  "overhead 
charges"  incurred  in  the  course  of  construction.  They  average 
a  little  less  than  13  per  cent  of  the  direct  property  cost,  and  are 
divided,  roughly,  as  follows  (record,  p.  1798)  : — 

Per  Cent. 

Engineering  and  superintendence 3.68 

Interest  dtnring  oonetmction 2.23 

Taxes  during  construction   0.12 

Insurance  during  construction 0.48 

Organization  and  legal  expenses 3.00 

Contingencies 3.23 

Total   12.74 

The  assignment  of  these  charges  to  the  different  classes  of  prop- 
erty is  given  in  full  in  appendix  C.  The  percentages  are  based, 
not  upon  actual  records,  but  upon  judgment.  To  quote  from  the 
company's  brief  (pp.  13,  14) :  "A  considerable  part  of  these 
costs  was  incurred  during  the  construction  of  the  constituent 
companies,  and  was  outstanding  capital  obligations  at  the  time 
of  the  consolidations.  This,  of  course,  has  made  it  impossible 
for  the  engiiroerB  to  present  ike  actual  records,  and  it  has  been 
necessary,  as  in  practically  all  rate  cases,  for  the  company  to 
present  estimates  based  on  its  experience  and  that  of  its  en- 
gineers." The  only  evidence  as  to  tlie  actual  charges  of  this 
nature  was  developed  by  the  remonstrants  and  by  the  Commis- 
sion. At  the  request  of  the  former,  the  company  ascertained 
from  its  records  the  overhead  charges  in  connection  with  the  con- 
struction of  the  lai^e  Quinoy  power  station.     This  plant  was 
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built  about  ten  years  ago,  and  must  have  entailed  relatiyely  large 
engineering  and  other  overhead  expenses.  The  following  table 
shows  the  actual  as  compared  with  the  estimated  charges  (ex- 
hibit 97)  :— 


Engineering 

Interest  

Taxes  

Insurance    

Contingencies 

Organization  and  legal 


Total 


Engineers' 

Book 

Estimate. 

Records. 

$53,797 

$47,459 

22,864 

21,681 

6,380 

5.380 

688 

32,278 

75 

32,278 

8,785 

$151,977 

$78,688 

Diflferenee. 


$6,338 

1.183 

5,380 

4,692 

32,203 

23,493 

$73,289 


As  a  check  upon  the  overhead  expense  in  recent  construction, 
the  accountants  of  the  Conmiission  drew  off,  from  the  detailed 
schedule  of  expenditures  for  additions  and  betterments  filed  with 
the  company's  petition  of  April  28,  1915,  for  approval  of  an 
issue  of  capital  stock,  a  record  of  all  the  overhead  charges  noted 
therein  (exhibit  91).  They  were  confined  entirely  to  "engineer- 
ing and  superintendence.*'  The  percentages  for  the  various 
classes  of  properly  are  given  in  the  following  table,  the  similar 
percentages  used  by  the  engineers  being  shown  in  the  second 
column : — 


Telephone  and  signals 

Power  stations  and  machinery 

Rolling  stock   

Bridges    

Underground  conduits  and  feed  wire 

Construction,  track  and  line 


Actual 

Engineers' 

Per  Cent. 

Per  Cent 

3.38 

3.5 

2.45 

5.0 

1.03 

2.5 

1.41 

4.5 

7.11 

10.0 

4.14 

(  4.5  track 
I  3.5  line 

If  any  other  overhead  charges  were  incurred  in  connection  with 
this  work,  they  were  not  noted  in  the  schedule. 

To  test  the  overhead  expense  on  earlier  construction,  the  ac- 
countants selected  at  random  from  the  files  of  the  Commission 
30  appraisals  or  estimates  submitted  in  capitalization  cases,  in 
the  period  from  1890  to  1900,  by  various  companies  which  later 
became  a  part  of  the  Bay  State  system.  In  these  appraisals  and 
estimates  no  overhead  charges  are  noted,  save  engineering  and 
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superintendence  in  the  case  of  "roadbed  and  track^'  and  the 
'^overhead  system."  They  amounted,  upon  the  average,  to  2.19 
per  cent  of  the  total  cost  of  these  property  items. 

The  subject  is  further  illuminated  by  a  brief  filed  with  the 
Board  of  Railroad  Commissioners  in  1900  (docket  No.  2584)  by 
Mr.  Bentley  W.  Warren,  former  counsel  for  the  Bay  State 
company,  in  connection  with  the  petition  of  the  Lynn  &  Boston 
company  for  approval  of  an  issue  of  stock.  An  appraisal  had 
indicated  a  serious  impairment  of  the  company^s  assets,  but  no 
allowance  had  apparently  been  made  for  overhead  charges.  Mr. 
Warren's  brief,  as  counsel  for  the  Lynn  &  Boston,  was  directed 
to  this  deficiency,  and  describes  at  length  the  overhead  expense 
which  he  thought  should  be  included.  His  conclusion  was  that 
"at  least  5  per  cent  and  probably  nearer  10  per  cent"  should  be 
added  to  cover  engineering,  legal  expenses,  and  interest  during 
construction,  and  no  suggestion  was  made  that  any  other  over- 
head charges  should  be  allowed. 

The  Conmiission  realizes  that  much  overhead  expense  in  the 
past,  and  even  in  more  recent  years,  has  not  been  segregated  in 
the  records;  but  it  believes  that  the  company  has  failed  to  sus- 
tain the  burden  of  proof  in  this  matter,  and  that  its  estimate 
(which  is  little  more  than  theoretical)  considerably  exceeds  the 
reality.  The  fact  that  other  commissions  in  other  cases  have 
allowed  a  larger  percentage  has  little  significance  in  this  case. 
Most  of  these  other  cases  have  involved  dissimilar  properties, 
and  the  overhead  charges  were  figured  upon  the  cost  of  repro- 
duction. The  present  Bay  State  system  has  grown  slowly,  and 
a  larger  portion  of  its  cost  represents  additions  and  improve- 
ments to  already  existing  property,  a  fact  which  has  tended  to 
lessen  interest  during  construction.  Much  of  the  engineering 
and  superintendence,  especially  in  the  past,  has  probably  been 
supplied  by  officers  whose  salaries  were  charged  to  operation; 
and  this  is  no  doubt  true  of  other  overhead  expense.  Nor  has 
the  construction  of  railway  lines  along  public  ways  required  a 
large  amount  or  a  high  grade  of  engineering.  Li  the  early  days, 
too,  engineering  on  rolling  stock  and  electrical  equipment  was 
largely  supplied  by  the  manufacturers.  The  item  of  contin- 
gencies, we  think,  has  been  considerably  overestimated.  It  is 
based  on  the  theory  that  various  items  of  property  have  probably 
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been  overlooked;  but  the  inventory  was  made  in  great  detail, 
and,  as  already  indicated,  covers  much  property  which  cannot  be 
seen.  Assumptions  in  regard  to  the  depth  of  excavations,  the 
character  of  ballast  and  ties,  the  amount  of  work  on  the  streets, 
etc.,  are  likely  in  some  cases  to  favor  rather  than  to  prejudice 
the  company.  This  is  true  in  even  greater  degree  of  the  assump- 
tions in  regard  to  unit  prices. 

After  full  consideration  of  all  the  evidence,  the  Commission 
is  of  the  opinion  that  in  this  case  8  per  cent  is  a  liberal  allow- 
ance for  overhead  chaises.  Assuming  that  the  engineers,  as 
above  indicated,  overestimated  the  direct  cost  of  the  property 
by  $600,000,  the  total  estimate  for  overhead  expense  on  this  8 
per  cent  basis  is  $2,899,330,  instead  of  $4,721,674. 
Working  Capital: 

[7]  The  «igineers  allowed  $1,424,097  for  working  capital. 
As  defined  by  them,  this  includes  "cash  on  hand  and  money  in- 
vested in  stores  and  supplies,"  and  the  figure  used  was  based 
on  the  average  of  these  items  during  the  past  five  years. 

The  remonstrants  strongly  urged  that  no  such  amount  is 
needed  or  ought  to  be  allowed  as  a  part  of  the  investment  To 
quote  their  expert,  Mr.  Adams  (record,  p.  4513)  :  "As  I  under^ 
stand  it,  working  capital  is  money  that  the  stockholders  <wr  credi- 
tors of  a  concern  must  put  into  it  and  keep  in  the  business  in 
order  to  do  the  business,  and  I  donH  see  that  a  concern  like  the 
street  railway  business  that  collects  its  income  with  much  greater 
frequency  than  it  pays  its  bills,  collecting  it  daily  and  hourly, 
requires  to  have  a  substantial  sum  of  working  capital,  and  to 
my  mind  to  allow  a  substantial  amount  of  working  capital  in  such 
a  concern  is  merely  to  allow  the  company  a  return  cm  a  part  of 
its  operating  expenses.  The  company  gets  from  the  public  an 
income.  A  part  of  that  income  is  for  the  express  purpose  of 
meeting  the  operating  expenses,  and  those  operating  expenses 
and  the  meeting  of  them  is  what  working  capital  would  be  used 
for  if  it  were  used  at  all.  And  yet  we  find  tiiat  part  of  the  in- 
come which  the  public  supplies  is  on  hand  ready  to  meet  these 
operating  expenses  because  it  is  paid  to  the  ccnnpany  in  the  main 
before  the  expenses  are  incurred." 

On  the  other  hand,  the  company  ccmtends  that  it  is  necessary 
for  a  street  railway  company  to  have  continually  on  hand  *^a- 
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terials  and  supplies  and  c^eir  woridng  assets/'  and  that,  while 
less  cash  working  capital  is  required  than  in  the  case  of  a  gas  or 
electric  light  company,  it  is  not  true  that  it  is  possible  to  depend 
entirely  upon  annual  receipts.  To  quote  from  its  brief  (pp. 
41,  42)  :  ^^It  should  be  borne  in  mind  that  during  certain  times 
the  balances  must  necessarily  run  up  anticipating  interest  pay- 
ment, and  the  company  must  be  prepared  to  pay  its  interest  on 
the  interest  day  without  embarrassment  Further,  during  cer- 
tain seasons  of  the  year,  large  expenditures  are  being  incurred 
for  construction  and  reconstruction  work.  The  amount  carried 
for  construction  purposes  shoiQd  be  taken  care  of  by  an  allowance 
for  interest  during  construeticm,  but  the  company  should  have  on 
hand  sufficient  capi^  to  finance  temporarily  the  nonbetterment 
part  of  its  work.  There  are  also  many  times  when  exceptional 
expenditures  must  be  made.  Take,  for  instance,  the  expenditures 
incident  to  this  present  case."  The  question  is  not  entirely  open, 
so  far  as  this  Conunission  is  concerned;  for  in  1909  its  prede- 
cessor, the  Board  of  Eailroad  Commissioners,  acting  under  chap- 
ter 485  of  the  Acts  of  1909,  allowed  the  Boston  &  ITorthern  and 
Old  Colony  companies  to  issue,  all  told,  9,925  shares  of  preferred 
stock  at  116  to  supply  $1,141,875  for  working  capital  The 
Commission,  hawever,  sees  no  reason  for  allowing  a  larger 
amount  now  than  was  then  approved,  and  the  estimate  should, 
therefore,  be  reduced  from  $1,424,097  to  $1,141,375. 
TJ^  Beviaed  Original  Cost: 

[8,  9, 10]  Making  the  revisions  above  indicated,  the  fair  origi- 
nal cost  of  the  existing  tangible  properly  in  Massachusetts,  in- 
cluding working  capital,  becomes  approximately  $40,282,340. 
Does  this  represent  the  amount  of  ^'capital  honestly  and  prudent- 
ly invested"  whidi  ^^ust  be  taken  as  the  controlling  faqU^?  in 
fixing  the  basis  for  ocmiputing  fair  and  reasonaUe  rates  ?" 
INTeitber  the  compax^  nor  the  remonstrants,  apparently,  are  will- 
ing to  agree  that  the  basis  for  fares  ought  to  be  fixed  in  this  way. 

The  (^ening  statement  of  counsel  for  the  company,  already 
quoted,  clearly  indicated  that  the  historic  cost  of  existing  prop- 
erty, as  determined  by  the  engineerix^  investigation,  was  to 
be  regarded  as  the  "true  basis  for  fares."  In  the  brief  filed  at 
the  time  of  final  argument,  however,  the  company  argues:  "(1) 
That  the  estimate  of  original  cost  is  incomplete  because  it  covers 
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only  ^the  various  physical  items  which  go  to  make  up  the  struc- 
tural property  of  the  company,'  and  does  not  include  the  cost  of 
certain  ^intangible  property/  (2)  That  with  certain  exceptions 
'the  outstanding  securities  of  this  company  represent  actual  in- 
vestment in  property,  and  that  in  justice  and  equity  considera- 
tion should  be  given  to  the  full  amount  of  the  outstanding  capi- 
talization*' " 

The  remonstrants  also  object  to  using  original  cost  as  a  basis 
for  fixing  rates.  They  argue:  "(1)  That  the  existing  property 
was,  in  part,  paid  for  out  of  earnings,  and  to  this  extent  fails 
to  represent  investment.  (2)  That  the  investment  in  certain 
portions  of  the  property  was  not  'prudently'  made.  (3)  That  a 
large  part  of  the.  original  investment  no  longer  exists,  because  it 
has  been  lost  through  wear  and  tear  or  other  forms  of  deprecia- 
tion." 
"Intangible  Property:** 

No  evidence  was  introduced  by  the  company  to  substantiate 
its  claim  of  "intangible  property."  The  reasons  given  are  that 
"with  the  full  history  of  the  company  before  the  Commission 
this  question  became  an  economic  and  l^al  question  for  the 
Commission  to  decide,"  abd  that  "the  Commission  is  an  expert 
body  appointed  for  the  purpose  of  doing  justice  to  the  parties 
in  just  such  situations  and  no  opinion  evidence  would  aid  the 
Commission  in  this  respect"  In  view  of  the  burden  of  proof 
imposed  by  the  statute,  these  reasons  can  hardly  be  deemed  ade- 
quate. If  such  "intangible  property"  exists,  both  the  remon- 
strants and  the  Commission  were  entitled  to  due  notice,  and 
evidence  should  have  been  produced. 

Disregarding  this  objection,  the  intangibles  claimed  are  as 
follows:  "(1)  Reward  for  promoters'  services.  (2)  Cost  of 
securing  money.     (3)  Cost  of  the  development  of  the  plant" 

The  first  claim  is  that  a  certain  amount  of  overcapitalization 
was  necessary  in  order  adequately  to  reward  promoters,  and 
that  initiative  for  the  future  will  be  destroyed  "unless  capital 
allowance  for  such  services  in  the  past  is  taken  into  account" 
Such  evidence  as  the  Commission  has  in  regard  to  "water"  in 
the  Bay  State  capitalization  indicates  that  it  was  injected  large- 
ly during  the  process  of  electrifying  roads  which  had  long  since 
passed  the  promoters'  stage.    In  the  main,*  the  promoters  of  the 
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newer  enterprises  seem  to  have  sought  their  reward  in  the  shape 
of  construction  contracts,  and  to  have  been  satisfied  with  the 
profit  which  they  could  thus  obtain  under  commission  r^ula- 
tion  of  security  issues.  Doubtless  they  often  reaped  additional 
profit  from  enhancement  of  land  values.  The  New  Hampshire 
Railroad  Commission,  in  1890,  made  the  following  statement: 
"The  street  railways  of  this  state  [New  Hampshire]  were  origi- 
nally constructed  by  men  who  had  in  view  the  development  of 
suburban  lands,  or  other  incidental  advantages  to  themselves, 
neighbors,  and  friends,  rather  than  the  direct  profits  which 
might  result  from  investments  in  such  properties."  Similar 
motives  probably  played  a  part  in  the  construction  of  street  rail- 
ways in  Massachusetts. 

The  second  daim  is  that  cost  was  incurred  in  securing  capital 
from  investors  by  paying  commissions  to  bankers  or  allowing 
them  "underwriting  profits."  If  this  was  the  fact,  it  was  a  cost 
suflSciently  tangible  so  that  concrete  evidence  of  its  existence 
might  reasonably  have  been  expected.  There  is  no  indication 
in  the  records  of  capitalization  cases  in  the  past  that  issues  of 
securities  were  either  allowed  or  sought  for  such  purposes.  New 
issues  of  stock  have  normally  been  taken  by  the  stockholders, 
and  bankers'  profits  on  bond  issues  have  been  realized  through 
resale  to  the  investing  public. 

The  third  claim  is  that  certain  "physical  development  charges" 
were  incurred  in  bringing  the  existing  physical  property  into 
its  present  condition  of  usefulness,"  and  that  these  charges  are 
represented  by  the  cost  of  property  superseded  or  abandoned 
in  the  change  from  horse  to  electric  motive  power,  and  in  con- 
nection with  the  numerous  consolidations  which  have  taken  place. 
Here  again  tangible  evidence  might  have  been  expected.  No 
doubt  much  property  was  abandoned  in  the  process  of  electrifica- 
tion, althou^  the  amount  has  been  exaggerated.  It  appears, 
for  example,  that  horse  cars  were  frequently  converted  for  elec- 
tric operation,  and  that  many  of  the  old  bams  are  still  in  use. 
No  doubt,  also,  consolidation  revealed  some  unnecessary  duplica- 
tion of  property  and  resulted  in  the  nonuse,  for  street  railway 
purposes,  of  certain  portions.  Land  and  buildings  so  superseded 
and  still  owned  by  the  company  are,  indeed,  included  in  the 
engineers'  estimate.     The  Commission  is  quite  willing  to  agree, 
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and  has  so  held,  in  previous  cases,  that  property  rendered  use- 
less by  sudden  or  abnormal  changes  in  conditions  ought  not  at 
once  to  be  eliminated  in  determining  the  investment  upon  which 
rates  are  to  be  based.  A  reasonable  opportunily  should  be  given 
to  spread  the  loss  over  the  earnings  of  succeeding  years.  On 
the  other  hand,  such  a  policy  cannot  be  continued  indefinitely. 
As  the  Commission  stated  in  the  Middlesex  &  Boston  Case 
((1914)  2  Mass.  P.  S.  C.  R  p.  130)  :  "But  the  petitioner  can- 
not be  permitted  to  buy  its  power  at  a  pretty  high  price,  and  to 
keep,  permanently,  unused  power  plants  of  its  own.  Within  a 
reasonable  time  it  will  be  its  plain  duty  either  to  equip  and  use 
its  own  plants,  or  to-  sell  the  unused  property  and  apply  the 
proceeds  to  a  diminution  of  the  obsolescence.  A  public  utility 
company  cannot  be  permitted  to  carry  permanently  and  at  the 
rate  payers'  expense  substantial  amounts  of  dead  property." 
Electrification  took  place  more  than  twenty  years  ago  and  the 
process  of  consolidation  more  than  ten  years  aga  In  the  ab- 
sence, at  least,  of  tangible  evidence  in  regard  to  the  amount 
and  character  of  property  abandoned,  and  time  of  abandonment, 
the  Commission  is  of  the  opinion  that  in  a  case  like  this,  where 
rates  are  being  based  on  investment  rather  than  on  reproduction 
cost  less  depreciation,  no  allowance  for  such  property  should  be 
made. 
Appreciation  of  Land: 

[11]  Indirectly,  a  claim  for  such  an  allowance  was  made  even 
prior  to  the  filing  of  the  brief.  In  the  estimate  as  originally 
submitted  by  the  engineers,  land  was  included  at  present  worth 
instead  of  original  cost,  the  total  appreciation  amounting  to 
$648,502.  Afterwards^  at  the  request  of  the  Commission,  the 
cost  figures  were  substituted.  According  to  Mr.  Feustel  (record, 
p.  258),  the  increment  in  land  values  was  at  first  included  on  the 
theory  that  it  fairly  offset  the  loss  on  abandoned  property.  As 
already  stated,  the  evidence  is  not  sufficient  to  justify  an  allow- 
ance for  such  property,  but,  even  if  it  were,  there  is  no  good 
reason  for  measuring  the  amount  by  the  appreciation  in  real 
estate  prices. 

Considering  tiiis  appreeistion  upon  its  own  merits,  car  riders 
cannot  fairly  be  expected  to  pay  higher  fares  because  land  has 
increased  in  value,  nor  ought  they  to  pay  lower  fares  if  it  should 
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decrease.  If  the  company  widbee  to  sell  such  property  it  is, 
of  course,  entitled  to  whatever  profit  it  is  able  to  make;  but  so 
long  as  land  is  employed  in  the  street  railway  business  it  is  dedi- 
cated to  a  public  use  and  held  subject  to  the  conditions  fairly 
attaching  to  such  use.  As  the  Commission  has  said  in  another 
connection  (see  House  Document  No.  1900  of  the  curr^it  year, 
pp.  88,  89) :  '^hile  no  fair-minded  man  will  deny  that  those 
who  put  their  money  into  public  service  by  building  railroads 
are  entitled  to  the  opportunity  to  earn  a  fair  reward,  and  even  a 
generous  reward  if  they  serve  the  public  well,  the  notion  that  this 
reward  is  to  be  determined,  so  long  as  their  property  ia  devoted 
to  public  use,  not  by  investment  or  by  service  rendered,  but  in 
large  measure  by  the  rapid  expansion  of  real  estate  prices  in  the 
larger  centers  of  population,  is  contrary  to  sound  public  policy. 
It  would  mean  that  conununities  would  be  penalized  by  their 
own  growth,  and  would  lose  all  advantage  from  the  fact  that 
their  transportaticm  facilities  were  created  in  due  season  under 
favorable  economic  conditions.''  It  should  be  added  that,  even 
if  the  doctrine  of  present  worth  were  accepted,  the  figure  to  be 
used  in  rate  making  would  clearly  be  present  worth  for  street 
railway  purposes.  In  this  case  no  evidence  whatever  has  been 
submitted  that  the  land  has  increased  in  value  for  such  pur- 


Outstanding  CapitoUzaiian: 

[12]  The  company  makes  the  further  contention  in  its  brief 
that  ^'in  justice  and  equity  ccmsideration  should  be  given  to  the 
full  amount  of  the  outstanding  capitalization."  This  is  incon- 
sistent with  the  view  expressed  by  counsel  for  the  eampwiy  in 
his  opening  statement  (record,  pp.  40,  41),  a  view  which  he 
reasserted  more  than  once  during  the  trial  of  the  case:  ^'What 
then  is  the  ^capital  hcmestly  and  prud&itly  invested'  in  this  rail- 
way property?  Under  a  perfect  system  of  public  supervision 
one  guide  to  that  investment  would  be  the  aggregate  of  outstand- 
ing securities,  but  supervision  did  not  begin  early  enough,  nor 
lias  it  been  complete  enough  to  make  the  securities  of  this  comr 
pany  an  accurate  guide. 

"Though  every  share  of  stock  and  everj  bond  is  lawfully  out- 
standing, this  capitalization  undoubtedly  represents  to  a  greater 
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or  less  extent  overissue  of  securities  in  the  early  history  of  con- 
stituent companies.  This  cripples  it  as  a  measure  of  capital 
cost.  Practice  in  bookkeeping  before  the  consolidation  was  ef- 
fected did  not  require  the  record  of  information  which  is  now 
required,  and  so  the  c(Mistruction  account  which  stands  upon  the 
books  at  $46,669,327.86  also  fails  to  give  the  detail  which  is 
desired.  Therefore,  when  it  became  evident  to  the  management 
that  a  revision  of  fares  could  no  longer  be  postponed,  steps  were 
at  once  taken  to  secure  a  complete  and  unprejudiced  study  and 
inventory  of  the  railway  property  as  the  only  sure  method  for 
determining  the  true  basis  for  fares.  An  expert  engineer,  at 
that  time  the  chief  engineer  of  the  Illinois  Public  Service  Com- 
mission, was  engaged  to  make  it*' 

In  support  of  its  new  position,  the  brief  cites  the  following 
passage  from  the  opinion  of  the  Commission  in  the  Blue  Hill 
Case  ((1915)  3  Mass.  P.  S.  C.  E.  pp.  69,  60):  "The  records 
show  that  all  of  the  stock  and  all  of  the  bonds  were  issued  under 
the  supervision  and  with  the  specific  approval  of  the  Board  of 
Railroad  Commissioners,     .     .     . 

"The  statutes  under  which  these  stocks  and  bonds  were  issued 
(Stat  1894,  chap.  462;  Stat  1902,  chap.  370;  Rev.  Laws  chap. 
109,  §  24)  made  it  necessary  for  the  Board  of  Railroad  Com- 
missioners to  find  that  the  issues  were  ^reasonably  requisite'  or 
^reasonably  necessary'  for  lawful  corporate  purposes,  before  it 
could  give  its  approval.  In  like  manner,  the  statutes  under 
which  the  property  and  franchises  of  the  Milton  Street  Railway 
Company  were  purchased  (Rev.  Laws,  chap.  112,  §  86  and  chap. 
Ill,  §  278)  made  it  impossible  for  the  purchase  to  take  effect 
until  its  terms  had  been  approved  by  the  Board.  The  approval 
of  these  issues  by  the  Board,  coupled  with  its  approval  of  the 
terms  of  the  Milton  purchase,  must  therefore  be  regarded  as  con- 
clusive evidence,  so  far  as  the  commonwealth  and  this  Commis- 
sion are  concerned,  that  the  stocks  and  bonds  so  issued  repre- 
sented legitimate  investment,  not  excessive  for  the  purpose,  and 
as  strong  presumptive  evidence  that  the  investment  was  ^prudent- 
ly' made  within  the  meaning  of  the  rule  laid  down  in  the  Middle- 
sex &  Boston  Case." 

The  meaning  of  this  passage  is  reasonably  clear.  The  general 
purpose  of  the  so-called  "anti-stockwatering"  laws  is  to  limit 

P.U.R.1916F. 


Digitized  by 


Google 


BAY  J3TATB  RATE  CASE.  265 

capitalization  to  honest  and  reasonable  investment,  dollar  for 
dollar.  When,  after  careful  investigation,  securities  are  ap- 
proved under  these  laws  as  "reasonably  necessary  for  lawful 
purposes,  investors  have  a  right  to  rely  upon  the  finding  so  made, 
and  the  commonwealth,  in  the  absence  of  fraud  or  manifest 
mistake,  can  hardly  be  heard  to  say  at  a  later  date  that  the  issue 
was  excessive.  But  where  securities  have  been  issued  without 
public  supervision  or  without  any  such  finding,  no  such  presump- 
tion exists. 

In  the  present  case,  as  counsel  for  the  company  well  stated, 
"supervision  did  not  begin  early  enough,  nor  has  it  been  complete 
enough  to  make  the  securities  of  this  company  an  accurate 
guide."  Much  of  the  present  capitalization  is  the  result  of  con- 
solidations in  which  stocks  have  been  exchanged  on  a  share-for- 
share  basis  and  represents  securities  originally  issued  by  many 
different  companies.  Some  of  the  outstanding  securities  were 
issued  under  special  statutes  or  at  a  time  when  the  general  law 
did  not  require  commission  approval.  Other  issues  were  ap- 
proved by  the  Board  of  Railroad  Commissioners,  but  without 
any  finding  that  they  represented  reasonably  necessary  invest- 
ment The  $2,000,000  ieoupon  notes  authorized  in  1912  to  fund 
an  indebtedness  incurred  originally  for  purposes  now  unknown 
are  an  illustration.  On  ihe*  other  hand,  the  reasonable  character 
of  some  of  the  securities  issued  without  supervision  was  later 
established  by  appraisals  made  by  the  Board  in  connection  with 
subsequent  issues. 

While  an  exact  determination  is  difficult,  more  than  $11,- 
000,000  of  the  securities  now  forming  a  part  of  the  permanent 
capitalization  of  the  Bay  State  company,  as  nearly  as  we  can 
ascertain,  were  originally  issued  without  any  express  or  implied 
finding,  either  then  or  later,  by  this  Commission  or  its  prede- 
cessor, that  they  were  necessary  for  reasonable  investment  pur- 
poses.   It  by  no  means  follows  that  the  capitalization  was  "wa- 
tered'' to  this  extent,  to  use  the  common  expression;  but  that  a 
substantial  amount  of  ^Svater"  was  injected  seems  certain.     It 
lias  virtually  been  admitted  that  inflation  existed  in  the  cases  of 
the  Globe  (Fall  Eiver)  and  Lynn  &  Boston  roads,  and  doubtless 
there  were  other  instances.    Indeed,  the  reports  of  the  Board  of 
Railroad  Commissioners  indicate  this.     (See  25th  Annual  Re- 
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port,  pp.  119,  120;  26th  Annual  K^)ort,  p.  W;  29th  Annual 
Report,  pp.  119-123.) 

Hie  following  is  a  list  of  the  securities  which  fall  within  the 
class  ^ich  has  just  been  described,  showing  in  each  case  the 
date,  the  issuing  company  and  the  amount: — 

Date.  Con^any.  Amount. 

1866  North  Wobum   $50,000  stock. 

1886  North  Wobum   60,000  stock. 

1891  Whitman  (1)    40,000  stock. 

1892  Whitman  (1)    26,000  bonds. 

1892  Lynn  &  Boston  275,000  bonds. 

1892  Brockton  and  Holbrook  (1)    70,000  stock. 

1892  Brodcton  (1)  150,000  ddioitures. 

1893  LoweU,  Lawrence,  St  Haverhill 899,000  stock. 

1893  Lowell,  Lawrence,  &  HayerhiU 996,000  bonds. 

1893  Lynn  it  Boston 806,000  debentures. 

1893  Globe 660,000  debentures. 

1893  Wakefield  &  Stoneham  (2)    50,000  stodc. 

1893  Brockton  &  Holbrook  (1)    30,000  bonds. 

1893  East  Side  <1)   70,000  bonds. 

1893  Brockton  (1)    250,000  debentures. 

1894  Globe 125,000  debentures. 

1894        Lynn  &  Boston  (3)    2,711,000  bonds. 

1894  Brockton  <1)   45/)00  debentures. 

1895  FaU  River   60,000  stodc. 

1895  Gloucester  St  Rockport  10,000  ooupon  notes. 

1895  Taunton    200,000  debentures. 

1897  Lynn  &  Boston  940,000  coupon  notes. 

1900  Rockport 12,500  coupon  notes. 

1910  Boston  &  Northern  (4) 266,000  bonds. 

1910  Old  Colony   (4) 261,000  bonds. 

1911  Boston  &  Northern  (4)   66,000  bonds. 

1912  Bay  State 1,944,000  coupon  notes. 

1913  Bay  State  (4)   429,000  bonds. 

Total  $11,3^0,600 

The  status  of  the  securities  in  this  list,  excepting  those  in- 
dicated by  numerals,  has  been  admitted  by  the  company  in  its 
brief.  Indeed,  the  brief  places  in  this  class  certain  securities 
which  the  Commission  has  not  included.  The  explanation  in 
the  case  of  the  securities  marked  by  numerals  is  as  follows: 
"(1)  These  securities  were  issued  without  supervision,  but  the 
company  claims  that  they  were  'subsequently  found  by  the  Com- 
mission to  have  been  issued  for  full  consideration'  in  connection 
with  the  approval  in  1895  of  a  small  issue  of  new  stock  by  the 
Brockton  Street  Railway  Company.  It  appears,  however,  that 
this  stock  was  issued  tinder  the  special  provisions  of  chapter  516 
of  the  Acts  of  1894,  and  that  no  appraisal  of  the  property  or 
general  examination  of  its  assets  and  liabilitieB  was  made  at  the 
time  by  the  Commission. 
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"(2)  These  securities  were  issiied  without  supervision,  but 
the  company  claims  that  they  were  ^subsequently  found  by  the 
Commission  to  have  been  issued  for  full  consideration'  in  con- 
nection with  the  approval  in  1896  of  new  issues  of  stock  and 
bonds  by  the  Wakefield  &  Stoneham  Street  Eailway  Company. 
It  appears,  however,  that  these  issues  were  made  under  the  spe- 
cial provisions  of  chapter  318  of  the  Acts  of  1893,  and  that  no 
appraisal  of  the  Wakefield  &  Stoneham  property  or  general 
examination  of  its  assets  and  liabilities  was  made  at  the  time  by 
the  Commission. 

"(3)  These  securities  were  approved  by  the  Commission  un- 
der the  special  provisions  of  chapter  517  of  the  Acts  of  1894, 
which  authorized  the  issue  of  securities  to  fund  the  debt  of  the 
company  irrespective  of  the  purposes  for  which  this  debt  had 
been  incurred.  The  function  performed  by  the  Commission  in 
approving  the  issue  was  purely  formal. 

"(4)  These  securities  were  approved  by  the  Commission  to 
cover  the  discount  on  former  bonds.  They  cannot  properly  be 
included,  therefore,  in  determining  the  total  capital  invested.'' 

The  company,  it  is  true,  argues  that  Commission  approval 
of  the  exchange  of  securities  in  consolidations  has  altered  tiie 
sitnaticHi ;  and  cites  a  passage  from  the  Blue  Hill  opinion,  above 
quoted,  in  support  of  this  contenticm.  But  there  the  securities 
of  the  Milton  company  which  were  exchanged  had  been  issued 
under  full  public  supervision*  Undw  the  tiicory  followed  in 
approving  these  consolidations,  hereinafter  more  fully  con- 
sidered, the  exdianges  which  were  permitted  can  hardly  be 
deemed  to  have  given  to  securities  a  status  which  they  did  not 
formerly  possess.  It  should  furthermore  be  said  that  public 
regulation  of  security  issues  involves  no  guaranty  that  they  will 
continue  indefinitely  to  represent  investment  upon  which  a  r^ 
torn  can  reasonably  be  claimed.  Loss  or  abandonment  of  prop- 
erty, for  example,  may  in  part  remove  the  basis  for  such  a  claim. 

Outstanding  capitalization  may,  however,  be  used  in  this  case 
to  test,  roughly,  the  estimate  of  original  cost  of  existing  property. 
On  June  30,  1914,  the  capitalization  of  the  Massachusetts  por- 
tion of  the  system,  excluding  floating  debt  but  including  pre- 
miums on  stock,  was  as  follows: — 
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Common  stock $21,035,000 

Preferred  stock    2,748,600 

Funded  debt   23,747,000 

Premiums    , 1,414,680 

Total $48,946^80 

Deducting  the  $11,360,500  of  securities  listed  above,  $37,- 
585,680  of  this  capitalization  has  in  the  past  been  found  by  the 
supervising  body  of  the  commonwealth,  after  investigation,  to 
represent  reasonably  necessary  investment.  Assuming  that  the 
$11,360,500,  excluding  the  $1,012,000  of  bonds  covering  dis- 
count on  other  bonds,  was  not  more  than  half  "water,"  which 
is  not  an  unreasonable  assumption,  $5,174,250  should  be  added 
to  the  $37,585,680,  making  a  total  original  Intimate  invest- 
ment of  $42,759,930,  to  compare  with  $40,282,340,  which  we 
have  estimated  to  be  the  fair  original  cost  of  existing  property. 
Cost  V,  InvestmerU: 

[13]  The  remonstrants  daim,  first,  that  the  original  cosi 
estimate  includes  all  the  existing  property,  whereas  a  substantial 
portion  was  paid  for  by  money  taken  from  income,  and,  there- 
fore, not  invested  by  either  stockholders  or  creditors.  Much  of 
the  property  has,  of  course,  been  renewed  or  replaced  from  time 
to  time.  The  remonstrants  admit  that  mere  renewals  or  replace- 
ments are  properly  chargeable  to  earnings  and  are  to  be  taken 
in  lieu  of  the  original  property,  but  they  claim  that  income  has 
also  been  used  to  pay  for  additions  and  betterments. 

The  theory  is,  we  believe^  correct  Additions  and  betterments 
paid  for  out  of  earnings  offset  depreciation  and  protect  invest- 
ment, but  form  no  part  of  it.  If  income  is  used  in  this  way, 
under  the  modem  classifications  prescribed  for  public  utilities 
the  fact  is  normally  disclosed  by  a  depreciation  reserve  or  other 
surplus  account ;  but  such  accounts  are  insignificant  in  the  pres- 
ent case.  Under  the  looser  methods  of  bookkeeping  which  have 
prevailed  in  the  past,  such  expenditures  could  be  concealed  by 
including  them  in  operating  expenses  with  the  maintenance 
charges,  and  this  has  been  no  uncommon  practice  among  pros- 
perous companies. 

In  the  sixteen  years  in  which  the  Massachusetts  Electric  Com^ 
panics  have  controfled  Ae  Bay  State  system,  however,  the  evi- 
dence points  to  no  such  padding  of  maintenance  accounts.     On 
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the  oontraty,  the  tendency  has  clearly  been  to  capitalize  every 
possible  expenditure,  and  to  squeeze  from  the  operation  of  the 
road  every  possible  dollar  for  the  payment  of  dividends.  In 
the  preceding  period,  when  there  were  numerous  companies, 
€ome  of  them  comparatively  prosperous,  it  is  quite  possible  (and 
there  is  some  evidence  to  this  effect)  that  income  may  have  been 
used  for  additions  and  betterments,  although  the  rapid  deprecia- 
tion incident  to  electrification  makes  it  difficult  to  believe  that 
the  amount  was  lai^.  But  assuming  this  to  be  the  fact,  and 
recognizing  that  the  original  cost  of  existing  property  may  to 
this  extent  exceed  the  investment  in  this  property,  the  Commis- 
sion feels  that  the  history  of  the  system  hardly  warrants  a  close 
application  of  the  theory  of  the  remonstrants,  and  that  the  dif- 
ference may  be  regarded  as  offsetting  any  residue  of  merit  which 
the  claims  of  the  company  with  respect  to  "intangible  property" 
may  have. 
Impradent  Investment: 

[14]  The  second  contention  of  the  remonstrants  is  that  the 
investment  in  certain  portions  of  the  property  was  clearly  im- 
prudent and  ought  not  to  be  included  in  determining  the  *^amount 
of  capital  honestly  and  prudently  invested."  They  base  this^ 
claim  largely  upon  the  testimony  of  Mr.  Gleorge  W.  Bishop^ 
supported  by  testimony  of  the  president  of  the  company  and  by 
evidence  derived  from  the  annual  returns  made  by  the  companies 
in  the  past.  Mr.  Bishop  became  a  member  of  the  Board  of  Rail- 
road Commissioners  in  1895,  and  continued  in  office  until  it  was 
succeeded  by  this  Commission,  of  which  he  was  also  a  member 
until  appointed  as  chief  of  the  inspection  department  in  1914. 
His  knowledge  of  street  railway  history  in  this  commonwealth  is 
therefore  extensive.  In  a  report  upon  the  present  physical  con- 
dition of  the  Bay  State  property,  Mr.  Bishop  made  the  following 
statement  (exhibit  64,  p.  2) :  "A  large  portion  of  the  railway 
constructed  for  the  use  of  electric  cars  was  built  by  promoters, 
evidently  for  sale  and  profit.  It  was  most  fortunate  for  them 
that  a  ready  customer  was  at  hand,  as  many  of  the  properties 
were  of  a  cheap  type  and  the  revenue  so  limited  that  the  com- 
panies as  separate  corporations  would  probably  have  been  of 
short  duration."  Upon  the  witness  stand  he  amplified  this  state- 
ment, and  specifically  named  the  roads  which  he  believed  were 
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originally  constructed,  not  in  the  hope  of  profit  from  operation, 
but  in  the  expectation  that  somebody  could  be  induced  to  buy 
them.  He  further  testified  that  his  impression  in  regard  to  these 
properties  was  the  same  at  the  time  when  they  were  built  (record, 
p.  4247).  Later,  the  president  of  the  company  agreed  that  many 
of  the  Bay  State  lines  were  ^^speculative"  in  their  origin,  and, 
indeed,  the  returns  filed  during  the  period  when  these  roads  were 
operated  by  separate  companies  indicate  how  small  the  prospect 
of  adequate  earnings  must  have  been. 

This  contention  makes  it  desirable  to  define  more  clearly  than 
has  hitherto  seemed  necessary  the  meaning  and  application  of 
the  word  "prudently,"  as  it  has  been  used  in  the  phrase  "capital 
honestly  and  prudently  invested."  It  is  not  the  enterprise  itself 
to  which  this  word  relates  so  much  as  the  manner  in  which  it 
has  been  carried  out  Whatever  imprudence  may  be  involved  in 
risking  capital  in  new  and  uncertain  ventures  is  not  in  itself 
detrimental  to  the  public  welfare.  On  the  other  hand,  if,  in  the 
carrying  out  of  an  enterprise,  capital  is  used  in  a  wasteful  or 
foolish  way,  the  contrary  is  clearly  true. 

To  illustrate  the  difference:  If  a  railroad  is  built  with  due 
economy  in  a  territory  where  financial  results  are  not  promising, 
it  may  prove  impossible  to  earn  a  return  upon  the  investment, 
but  there  is  no  reason  why  the  opportunity  should  be  denied. 
But  if  a  railroad  is  built  in  any  territory  for  far  more  than  it 
should  reasonably  have  cost,  its  owners  have  no  just  claim  even 
to  the  opportunity  of  securing  from  the  public  a  return  upon 
that  portion  of  the  capital  which  has  been  squandered.  In  the 
present  instance  it  may  well  be  true  that  certain  roads  now  a 
part  of  the  Bay  State  system  were  built  by  promoters  with 
questionable  motives.  At  the  same  time,  the  people  served  are 
better  off  than  if  the  roads  had  never  been  constructed,  and,  in 
the  absence  of  evidence  that  the  cost  was  excessive,  tfie  owners 
are  entitled  to  a  reasonable  return  upon  the  investment,  if  it  can 
be  earned. 

It  does  not  follow,  however,  that  they  are  entitled  to  make  up 
deficits  upon  such  lines  by  drawing  on  the  resources  of  other 
lines  which  they  may  happen  to  own.  It  was  this  to  which  the 
Commission  referred,  considering  the  entire  property  as  a  unit, 
when  it  said  in  the  Middlesex  &  Boston  Case  ((1914)  2  Mass. 
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P.  S.  0.  R.  p.  116) :  *1f  the  CJommission  finds  a  street  railway 
company  investing  money  in  building  extensions  contrary  to  the 
dictates  of  reasonable  prudaice  and  sound  business  judgment, 
it  is  its  plain  duty  to  refuse  any,  or  at  any  rate  a  full,  return  upon 
such  investment"  How  far  and  under  what  circumstances  pay- 
ing lines  can  reasonably  be  expected  to  support  nonpaying  will 
later  be  considered. 
Loss  through  Depreciation: 

[16]  The  remonstrants  further  contend  that  a  substantial  por- 
tion of  the  capital  invested  has  been  lost  through  depreciation, 
and  tiiat  the  patrons  of  the  road  cannot  fairly  be  asked  to  pay  a 
return  upon  something  which  no  longer  exists. 

According  to  Mr.  Feustel,  at  the  time  of  his  report  the  prop- 
erty averaged  but  68.9  per  cent  conditicm  (exhibit  39).  In  other 
words,  it  had  depreciated  31.1  per  cent  Upon  the  basis  of  origi- 
nal cost,  the  accrued  depreciation  thus  amounted  to  about  $12,- 
000,000,  and  no  reserve  has  been  accumulated  to  offset  it  The 
company,  however,  claims  that  its  failure  to  make  proper  pro- 
vision for  depreciation  has  been  due  to  insufficient  earnings, 
and  that  it  ought  not  to  be  penalized  because  of  this  deficiency. 

The  question  thus  raised  is  not  without  difficulty.  On  the  one 
hand,  if  lie  property  of  a  company  has  been  wearing  out  in  the 
public  service,  and  if  its  receipts  have  not  been  large  enough  to 
yield  a  fair  return  and  make  good  the  wear  and  tear,  is  it  right 
that  a  basis  for  fixing  rates  should  now  be  adopted  which  will 
make  it  impossible  to  secure  a  return  upon  the  full  amount  of 
the  original  investment?  The  question  is,  not  what  the  strict 
constitutional  rights  of  the  company  may  be,  but  what  is  just 
and  fair.  Gn  the  other  hand,  if  a  community  is  served  by  a 
company  which  entered  the  field  of  its  own  volition,  and  has 
failed,  for  reasons  over  which  its  present  patrons  had  no  control, 
to  keep  its  property  intact,  is  it  right  that  these  patrons  should 
be  compelled  to  pay  for  the  use  of  an  old  and  worn-out  system 
as  much  as  if  the  property  were  new  ? 

This  question  has,  in  part,  been  considered  by  tiie  Commis- 
sion in  previous  cases.  In  the  Middlesex  &  Boston  Case  the 
CoDMuission  ruled  that  the  honest  and  reasonably  prudent  in- 
vestment must  be  taken  as  the  basis  of  fair  and  reasonable  rates, 
and  that,  in  the  absence  of  mismanagement  or  the  payment  of 
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excessive  dividends,  no  deduction  should  be  made  for  deprecia- 
tion. In  rejecting  the  theory  that/ates  should  be  based  upon 
the  reproduction  cost  less  depreciation,  the  Commission  made  the 
following  comment  ((1914)  2  Mass.  P.  S.  C.  R  108):  "On 
the  other  hand,  this  theory  is  grossly  unjust  to  prospective  In- 
vestors in  that  even  when  the  investment  is  made  with  entire 
honesty  and  with  reasonable  prudence, — ^yet  if,  pending  the 
building  up  of  the  new  business,  the  plant  depreciates  below  the 
fair  cost  to  the  investors,  rates  must,  under  this  theory,  be  made 
adequate  to  make  return  only  upon  the  reproduction  cost  of  the 
property  in  its  depreciated  condition.  This  amounts  to  saying 
that  money  lost  during  the  earlier  stages  of  a  public  service 
enterprise  is  irretrievably  lost  by  the  stockholders;  that  if,  per- 
chance, rates  have  been  fixed  so  low  that  the  rate  payer  has  for  a 
period  of  years  obtained  a  service  at  less  than  cost,  this  is  the 
permanent  misfortune  of  the  stockholders, — and  that  the  public 
should  never,  at  any  time  and  imder  any  circumstances,  be  called 
upon  to  make  up  a  deficit  thus  incurred." 

The  question  as  to  whether  deduction  should  be  made  for  de- 
preciation was  also  discussed  in  the  Blue  Hill  Case,  in  which  the 
general  conclusions  of  the  Commission  were  summed  up  as  fol- 
lows ((1915)  3  Mass.  P.  S.  C.  E.  76):  "The  ruling  of  the 
Commission  in  the  Middlesex  &  Boston  Case  was  accompanied 
by  the  express  stipulation  "that  if  there  is  mismanagement  caus- 
ing loss,  such  loss  must  be  charged  against  the  stockholders  legal- 
ly responsible  for  the  mismanagement'^  In  other  words,  the 
company  is  held  to  the  same  standard  of  honesty  and  prudence 
in  the  management  and  maintenance  as  in  the  original  acquisi- 
tion of  its  properties.  It  must,  so  far  at  least  as  it  reasonably 
can,  keep  its  investment  good.  If  through  some  fault  of  its  own 
it  has  failed  to  make  due  provision  for  depreciation,  it  cannot 
reasonably  expect  the  public  to  pay  a  return  upon  that  portion 
of  the  investment  which  it  has  n^lected  to  preserve.  But  under 
a  consistent  application  of  the  investment  theory,  it  would  seem 
in  general  that  deduction  should  be  made  for  the  depreciation 
which  comes  from  age  and  use  in  so  far  only  as  the  failure  to 
make  provision  for  it  is  due  to  the  payment  of  unwarranted  divi- 
dends or  is  otherwise  attributable  to  mismanagement." 

In  applying  this  principle  to  the  circumstances  of  that  case 
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the  Cammission  ruled  that  '^he  failure  to  make  provisions  for  de- 
preciation and  the  virtual  loss  of  invested  capital  caused  thereby 
cannot  justly  be  ascribed  to  mismanagement.  To  sum  the  matter 
upj  the  property  has  depreciated  in  value  in  the  public  service, 
and  the  stockholders  have  had  no  dividends.  On  the  other  hand, 
the  public  served  has  been  receiving  transportation  at  less  than 
real  cost,  and  has,  in  effect,  used  up  a  portion  of  the  property 
without  giving  an  equivalent  in  return.  .  .  .  Under  the 
circumstances  of  the  case,  then,  we  rule  that,  in  determining  the 
revenues  to  which  this  company  is  fairly  entitled,  allowance 
should  be  made  for  an  amount  equal  to  a  fair  return  upon  all  the 
'capital  honestly  and  prudently  invested'  vdthout  deducting 
accrued  depreciation.  In  ruling  to  this  effect,  however,  we  must 
not  be  understood  as  deciding  that  the  company  can,  if  it  earns 
the  amount  to  which  it  is  entitled,  properly  pay  dividends  to  its 
stockholders  before  the  depreciation  and  other  deficits  from  past 
operation  have  been  made  good.  That  is  a  question  which  it 
is  unnecessary  to  decide  at  this  time.''  ((1915)  3  Mass.  P.  S.  C. 
E.  76.)  In  that  case  no  dividends  whatever  had  been  paid  by  the 
company.  A  more  difficult  question  arises  in  the  case  of  a 
company  which  has  paid  dividends  of  some  amount  and  has  at 
the  same  time  neglected  to  provide  adequately  for  depreciation. 
Dividends  can  be  properly  paid  only  when  there  are  genuine 
profits  to  distribute  after  the  payment  of  all  fixed  charges  and 
expenses  of  operation.  If  the  payment  of  dividends  has  been 
made  possible  only  through  failure  to  provide  for  that  portion 
of  the  true  expense  of  operation  represented  by  depreciation, 
such  dividends  have  not  been  earned  and  ought  not  to  have  been 
paid* 

The  following  testimony  by  Louis  B.  Franklin,  vice  president 
of  the  Guaranty  Trust  Company  of  Now  York,  and  a  witness  for 
the  company,  illustrates  the  present  attitude  of  conservative  busi- 
ness men  towards  this  question  (see  record,  pp.  548,  649)  : 

Commissioner  Eastman:  You  will  agree,  will  you  not,  that 
well  managed  industrial  companies  have  for  years  made  pro- 
vision for  depreciation  in  one  form  or  another? 

Mr.  Franklin:    I  will, 
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Ccmmiissioner  Eastman:  Do  you  think  it  is  good  manage- 
ment to  pay  dividends  which  are  not  earned  ? 

Mr.  Franklin:    I  do  not. 

Commissioner  Eastman:  Where  the  failure  to  earn  them  is 
due  to  failure  to  take  care  of  depreciation  ? 

Mr.  Franklin:  I  do  not,  unless  there  is  a  definite  surplus 
which  has  been  set  aside  from  good  years,  out  of  which  such  divi- 
dend can  be  paid ;  and  therefore  the  need  of  a  surplus. 

Mr.  Jackson:  Supposing  that  a  company  is  faced  with  this 
situation,  that  the  income  is  not  sufficient  to  pay  wages,  interest 
on  bonds,  regular  operating  expenses,  and  meet  a  reserve  for 
depreciation,  and  that  company  absolutely  needs  capital  to  go  on 
with  its  service,  and  that  company  has  stockholders  that  under 
the  law  are  entitled  to  subscribe  for  any  new  stock,  and  those 
stockholders  are  ready  to  «ubscribe,  notwithstanding  any  cir- 
cumstances under  a  Jaw  that  requires  its  issue  at  par,  would  you 
consider  it  improper  management  for  a  company  to  pay  enough 
dividends  to  keep  the  credit  good  for  that  purpose,  of  getting 
money  in  that  way,  in  order  to  continue  its  business  ? 

Mr.  Franklin:  I  would  consider  it  bad  practice  unless  the 
company  immediately  toc^  steps  to  increase  its  income  or  had  a 
definite  means  or  supposed  means  for  increasing  its  income. 
As  a  temporary  tide-over  I  think  such  a  declaration  of  dividends 
can  be  justified,  but  it  should  be  very  temporary,  and  it  should 
not  be  done,  in  my  opinion,  unless  the  means  for  increasing  in- 
come is  definitely  sought,  and  there  is  one  that  within  the  opinion 
of  the  management  can  be  obtained. 

It  is  doubtless  true  that  it  would  not  now  be  regarded  as 
sound  business  practice  for  a  public  utility  company  to  pay  any 
dividend  whatever  at  the  expense  of  adequate  provision  for  de- 
preciation. But  as  this  witness  pointed  out  (see  record,  p. 
547),  and  as  will  be  more  fully  discussed  later,  it  is  only  within 
the  last  few  years,  apparently,  that  street  railway  companies 
have  realized  the  importance  of  providing  for  future  deprecia- 
tion. In  dealing  with  past  transactions  of  such  companies  it 
would  in  many  cases  work  injustice  if  the  rule  were  inflexibly  ap- 
plied that  a  company  which  has  failed  to  make  adequate  provi- 
sion for  depreciation  ought  to  have  paid  no  dividends  whatever. 
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This  is  clearly  poiiited  out  in  the  following  extract  from  the  Mid- 
dlesex &  Boston  Case  ((1914)  2  Mass.  P.  S.  C.  R.  p.  138): 
"Counsel  for  certain  remonstrants  have  suggested,  not  with 
great  apparent  confidence,  that  the  payment  of  even  the  moderate 
dividends  paid  by  this  company,  without  taking  care  of  depre- 
ciation, is  mismanagement  seriously  affecting  the  right  to  a 
fair  rate*  But  there  is  a  great  practical  difference  between  the 
payment  of  dividends  averaging  4.35  per  cent,  no  more,  perhaps 
even  less,  than  an  investment  rate  on  money  (which  tends  to  keep 
the  corporati(Hi  in  some  sort  of  credit),  and  the  payment  of  divi- 
dends in  excess  of  an  investment  rate  which  would  tend  to  put  the 
stock  of  the  company  on  a  speculative  basis.  The  payment  of 
large  dividends,  in  substantial  excess  of  an  investment  return 
upon  money,  without  proper  care  of  depreciation,  would  be  clear- 
ly gross  mismanagement  calling  for  condemnation  and  perhaps 
substantially  affecting  even  a  rate  case.  But  in  the  present  case, 
dealing  with  the  right  of  this  corporation  to  have  a  living  wage,, 
for  its  capital,  the  fact  that  the  stockholders  have  hitherto  received 
small  dividends  makes  no  material  difference  in  the  claim  of  the 
corporation  for  an  increased  rate.  But  we  make  it  very  plain 
that  the  payment  of  dividends  in  excess  of  an  investment  rate, 
without  caring  for  depreciation  and  all  other  proper  operating 
charges,  would  be  mismanagement  requiring  the  Commission's 
effective  condenmation.^' 

In  dealing  with  this  question  the  test  is  whether,  under  the 
facts  and  circumstances  of  the  particular  case,  the  failure  of  the 
company  to  make  full  provision  for  depreciation  has  been,  in 
the  language  of  the  Blue  Hill  Case,  "due  to  the  payment  of  un- 
warranted dividends  or  is  otherwise  attributable  to  mismanage- 
ment'* 

The  average  dividend  paid  by  the  Bay  State  and  its  pred- 
ecessor companies  from  1862  to  1900  was  3.63  per  cent  and  from 
1900  to  1910  was  4.20  per  cent,  the  average  over  the  whole  period 
being  4.07  per  cent  Even  if  the  amount  of  excessive  capitaliza- 
tion is  eliminated,  and  the  return  is  figured  on  the  actual  Inti- 
mate investment,  lie  dividends  paid  by  the  company  in  the  past 
average  less  than  a  fair  return  upon  the  money  originally  put  in- 
to the  property,  and  cannot  therefore  be  regarded  as  "unwar- 
ranted" in  the  sense  of  representing  unreasonable  profits  to  the 
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investors.  Neither  can  the  Commission,  consistently  with  the 
precedents  established  in  its  former  decisions,  regard  as  un- 
warranted the  payment  of  dividends  in  the  past,  irrespective  of 
amount,  by  a  company  which  has  neglected  to  provide  fully  for 
depreciation.  In  the  Middlesex  &  Boston,  the  New  Bedford  & 
Onset,  and  the  Norfolk  &  Bristol  Cases,  no  deduction  was  made 
for  the  depreciation  which  the  Commission  found  in  the  proper- 
ties, although  small  dividends  had  been  paid  by  each  of  these 
companies.  Indeed,  in  the  case  of  the  Middlesex  &  Boston  com- 
pany, slightly  larger  dividends,  on  the  average,  had  been  paid 
than  those  of  the  Bay  State  company. 

The  Commission  is,  however,  of  the  opinion  that  the  Bay  State 
company  cannot,  in  the  light  of  its  past  history,  be  wholly  ex- 
cused for  its  failure  to  provide  for  depreciation.        • 

The  street  railway  companies  acquired  by  the  Massachusetts 
Electric  Companies  in  1899  differed  widely  in  character  and 
type.  Some  were  well-established  city  systems  with  good  earn- 
ing power,  though  not  always  in  good  physical  condition.  Others 
were  newly  built  and  highly  "speculative"  country  lines.  The 
properties  were  acquired  towards  the  close  of  a  boom  period  in 
electric  railway  construction  involving  dangers  against  which  the 
Board  of  Railroad  Commissioners  had  repeatedly  warned  in- 
vestors. As  early  as  1894,  the  Board  made  the  following  im- 
pressive comment  (25th  Rep.,  pp.  109,  110) :  A  well-located 
and  well-managed  electric  railway,  it  may  be  fairly  said,  stands  a 
similar  chance  of  financial  success  with  a  well-located  and  well- 
managed  railroad  or  horse  railway.  Upon  the  present  showing 
and  outlook,  it  certainly  stands  no  better  chance.  If  badly  lo- 
cated or  badly  managed,  there  clearly  has  not  been  manifested 
as  yet  any  miraculous  power  in  its  peculiar  system  of  locomotion 
to  save  it  from  the  familiar  fate  of  the  railroad  or  horse  railway 
when  struggling  under  the  same  difficulties. 

"It  can  and  should  be  said,  however,  without  hesitation  or 
qualification,  that  the  electric  system  has  not  shown  or  indicated 
any  such  margin  of  profit  as  to  justify  the  expectation  of  more 
than  moderate  and  ordinary  returns  on  money  legitimately  in- 
vested in  it.  The  idea,  which  seems  to  have  obtained  some  cur- 
rency, that  the  electric  railway  system  is  a  bonanza  of  rare  and 
inexhaustible  wealth,  is  clearly  a  delusion,  and  has  doubtless 
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proved  to  some  a  snare.  The  absolute  cost  and  expensiveness  of 
the  system  under  the  most  conservative,  able,  and  honest  manage- 
ment, are  sufScient  to  task  its  earning  capacity  to  the  full  limit 
There  is  no  margin  for  fictitious  or  inflated  capitalization.  It 
presents  no  safe  or  inviting  field  for  speculative  enterprise  or 
manipulation,  unless  it  be  to  the  unscrupulous  operators  of  an 
inside  ring  who  are  willing  to  practice  on  the  credulity  of  a  mis- 
informed public*  Wherever  there  is  reason  to  believe  that 
water  has  been,  or  is  about  to  be,  injected  into  the  stock  or  bonds 
of  an  electric  railway  company,  the  only  safe  course  is  to  let  its 
securities  severely  alone. 

^'Instead  of  inflating  the  liabilities  and  straining  the  earnings 
and  surplus  for  the  division  of  ostensible  profits,  the  manifestly 
safe  and  imperative  policy  for  the  electric  companies — and  that 
without  special  r^ard  to  the  present  unusual  stringency  of  the 
times — is  to  keep  the  capitalization  and  charges  upon  income 
within  the  narrowest  practicable  limits,  and  to  set  apart  year  by 
year  some  substantial  portion  of  the  earnings  as  a  fwnd  for  future 
contingencies,  and  for  the  increasing  burdens  of  expense  which 
are  sure  to  come  and  whose  weight  is  now  only  partially  felt  or 
known.  The  recent  action  of  the  directors  of  the  West  End  Com- 
pany,— ^much  the  largest  and  one  of  the  most  ably  and  success- 
fully managed  of  the  street  railway  companies, — ^in  voluntarily 
reducing  the  rate  of  dividend  on  its  common  stock,  was  emi- 
nently wise  and  commendable  in  every  point  of  view.  Such  ac- 
tion ought  to  enhance,  and  doubtless  has  enhanced,  the  value  of 
the  stock  in  the  estimation  of  every  well-informed  stockholder 
and  sagacious  investor.'*  (Italics  ours.)  In  1898,  just  before 
the  advent  of  the  Massachusetts  Electric  Companies,  the  follow- 
ing statement  was  made  (29th  Rep.,  pp.  108,  109)  :  "The  greed 
for  dividends  on  the  part  of  the  stockholders  of  many  of  the  com- 
panies, who  have  generally  invested  with  the  mistaken  expecta- 
tion of  not  only  sure,  but  lucrative,  returns,  is  often  too  impor- 
tunate for  the  managers  to  resist;  but  the  practice  of  paying 
dividends  where  no  divisible  income  has  been  eaamed,  or  in  ex- 
cess or  anticipation  of  such  income,  or  even  to  the  full  amount  of 
9U4:3i,  income,  with  no  reserve  for  depreciation,  is  vicious  and  fatal 
in  the  end  to  the  strength  and  success  of  the  company."    (Italics 
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ours.)  The  Massachusetts  Electric  Companies  is  an  unincor- 
porated voluntary  association  subject  to  no  public  regulation. 
It  was  formed  under  an  "Agreement  and  Declaration  of  Trust" 
dated  June  29,  1899,  in  accordance  with  which  it  issued  to  two 
banking  firms  of  Boston  $12,000,000  par  of  its  preferred  shares 
and  $12,000,000  par  of  its  common  shares  in  exchange  for  the 
common  stock  of  various  street  railway  companies,  which  these 
bankers  had  acquired,  and  sundry  minor  assets.  The  par  value 
of  the  common  stocks  aggr^ated  but  $8,047,000.  The  minor  as- 
sets were  made  up  of  $397,422.89  in  street  railway  notes,  $575,- 
000  par  value  of  common  shares  of  the  Massachusetts  Electric 
Companies,  cash  to  the  amount  of  $930,702.92  and  certain  con- 
tract rights  of  insignificant  value.  The  total  par  of  all  the  se- 
curities was  but  $9,019,422.89,  which,  added  to  cash,  made  $9,- 
950,128.81  (see  exhibit  42),  In  other  words,  the  par  value  of 
the  preferred  shares  of  the  voluntary  association,  to  say  nothing 
of  its  common  shares,  was  materially  greater  than  the  par  value 
of  the  imderlying  securities  plus  all  the  other  assets ;  and  these  se- 
curities consisted,  in  the  main,  of  nothing  better  than  the  ccnn- 
mon  stocks  of  street  railway  companies,  many  of  which  were  un- 
tried and  "speculative"  enterprises  and  some  of  which  had 
deficits  on  their  books. 

According  to  the  treasurer  of  the  Bay  State  company  (record, 
p.  2552),  these  preferred  shares  of  the  Massachusetts  Electric 
Companies,  which  were  entitled  to  cumulative  dividends  at  4  per 
cent  per  annum,  were  "represented  as  being  a  most  conservative 
and  safe  investment,  especially  for  trustees  and  similar  people. 
They  could  not  hope  to  make  any  particular  profits  out  of  them, 
but  they  were  as  nearly  certain  as  they  could  be."  The  president 
of  the  company  confirmed  this  statement  (record,  p.  5028).  It 
seems  that  they  were  widely  sold  to  the  investing  public  in  the 
early  years  at  about  $93  per  share  (exhibit  42). 

Under  these  circumstances  it  was  not  unnatural  that  the 
Massachusetts  Electric  Companies  should  seek,  as  it  apparently 
did,  to  secure  the  utmost  possible  revenue  from  the  stocks  which 
it  held.  The  graphic  curves  prepared  by  Mr.  Feustel  (exhibit 
60)  showing  the  combined  maintenance  expenditures  of  the 
street  railway  properties  per  car  mile  and  per  track  mile  took  a 
sudden  dip  in  1899,  when  the  holding  company  gained  control, 
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and  did  not  rise  to  their  former  level  again  until  1905  (see  ap- 
pendix D).  The  experience  in  1901  is  significant.  In  that 
year,  at  a  time  when  the  flotation  of  the  shares  of  the  Massachu- 
setts Electric  Companies  was  in  process,  large  dividends  were 
declared  on  the  underlying  stocks  (averaging  8.16  per  cent  for 
all  the  properties),  exceeding  net  earnings  by  $143,013. 

Since  1899  the  yearly  dividends  on  the  a^regate  stock  issuea 
of  the  Bay  State  system  have  averaged  as  follows: — 

Year.  Per  Cent- 

1900  8.94 

1901  8.16; 

1902  5.31 

1903  4.90 

1904 2.83 

1905  2.13 

1906  3.84 

1907  4.6& 

1908  4.60 

1909  5.00 

1910  (9  months)  2.51 

1911 5.45 

1912  5.08 

1913  5.57 

1914 6.32 

1915 2.65 

1916  69 

In  considering  these  dividends  the  inflation  in  the  capitali- 
zation must  be  borne  in  mind.  Figured  upon  bona  fide  invest- 
ment the  percentages  would  be  larger.  In  every  year  there  have 
been  small  apparent  surplus  earnings,  after  the  payment  of  divi- 
dends, except  in  1901,  1903,  and  1904,  when  there  were  deficits 
amounting  to  $143,000,  $26,000,  and  $70,000.  However,  aside 
from  the  question  of  depreciation,  if  the  $1,414,680  of  premiums 
paid  in  by  stockholders  from  time  to  time  on  new  issues  of  stock 
had  all  been  properly  set  up  on  the  books  as  a  liability,  according 
to  modem  practice,  instead  of  being  credited  in  part  (as  if  they 
were  earnings)  to  profit  and  loss,  the  balance  in  that  account  on 
June  30,  1914,  would  have  been  a  deficit  of  $843,668,  instead  of 
a  surplus  of  $213,532. 

During  the  time  when  these  dividends  were  being  paid,  no  at- 
tempt whatever  was  made  to  provide  for  future  depreciation  by 
creating  a  reserve  fund  until  the  r^ulations  of  the  Interstate 
Commerce  Commission,  two  years  ago,  made  it  necessary  to  set 
something  aside  for  depreciation  on  rolling  stock,  a  reserve  which 
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(record,  pp.  5064-5070)  that  he  realized  when  he  took  up  the 
management  of  the  system  in  1899  that  the  property  would  not 
last  forever,  and  that  in  future  years  lie  amounts  necessary  for 
renewals  would  increase  sharply.  Notwithstanding,  he  and  his 
associates  considered  it  soimd  policy  to  make  renewals  when  nec- 
essary and  let  the  future  look  out  for  itself,  for  they  felt  confident 
that  revenue  would  increase  rapidly  enough  to  cover  all  contin- 
gencies. 

In  considering  that  policy,  the  fact  must  be  kept  in  mind  that 
in  all  street  railway  properties  there  is  a  constant  deterioration 
of  the  plant  from  the  moment  of  its  use  until  there  comes  a  time 
when  the  physical  units  as  the  result  of  wear  and  tear  or  obsoles- 
cence can  no  longer  be  made  useful  by  ordinary  repairs  and  must 
be  discarded  and  replaced  by  new  property.  If  this  deterioration 
has  not  progressed  sufficiently  to  require  a  replacement,  the  prop- 
erty in  which  it  exists  still  being  in  place  in  a  state  of  usefulness 
with  a  p^rt  of  its  service  life  remaining,  the  depreciation  is  us- 
ually described  as  incomplete  or  accrued  depreciation.  On  the 
other  hand,  where  the  useful  life  of  the  property  is  exhausted,  al- 
though the  property  is  still  in  place,  the  depreciation  is  termed 
complete  or  matured  depreciation.  Under  the  policy  adopted  by 
the  Bay  State  company  it  was  assumed  that  no  account  need  be 
taken  of  incomplete  depreciation  if  current  repairs  were  attended 
to  and  if  the  necessary  renewals  were  made  when  the  depreciation 
became  complete.  This  theory,  as  we  have  already  pointed  out, 
would  not  now  be  r^arded  as  sound  business  policy.  The  ne- 
cessity has  been  recognized  of  establishing  a  depreciation  reserve 
in  the  nature  of  an  insurance  fund  to  provide  for  the  heavier  de- 
mands for  renewals  in  the  later  years  of  the  service  life  of  the 
property.  It  was,  however,  the  theory  of  the  management  of  the 
Bay  State  company  that  the  creation  of  a  reserve  fund  was  not 
necessary  to  provide  for  depreciation,  but  that  renewals  could  b© 
made  from  time  to  time  as  the  need  for  them  arose  as  part  of  the 
maintenance  expense. 

In  determining  whether  such  a  view  might  have  reasonably 
been  entertained,  it  is  proper  to  point  out  that  the  Bay  State 
system  was  made  up  of  a  large  number  of  city,  suburban,  and 
interurban  lines,  some  of  which  were  nearly  forty  years  old,  while 
others  had  not  been  completely  built.    It  was  a  highly  composite 
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and  heterogeneous  property  of  varying  condition  of  upkeep  and 
service  life.  There  may  have  seemed  at  the  time  some  justifica- 
tion of  the  view  that  the  property  had  reached  a  condition  where 
the  renewal  requirements  of  successive  years  would  not  vary 
greatly  in  amount,  or,  at  any  rate,  would  not  increase  more  rapid- 
ly than  the  growth  of  travel  which  might  be  anticipated  from  tne 
improved  transportation  facilities  made  possible  through  elec- 
trification. 

Although  the  risks  attending  this  method  of  providing  for 
depreciation  were  clearly  pointed  out  by  the  Board  of  Eailroad 
Commissioners,  as  shown  in  the  citations  given  above,  and  have 
for  many  years  been  recognized  by  conservative  business  concerns 
in  the  industrial  field,  it  has  to  a  large  extent  been  the  generally 
accepted  policy  in  street  railnray  circles.  It  was  not  until  two 
years  ago  that  the  Interstate  Commerce  Commission  required 
electric  railway  companies  to  set  up  a  depreciation  reserve  in 
their  accounts,  and  Ihe  present  requirement  applies  to  equipment 
only.  The  decisions  of  courts  and  commissions  in  the  various 
jurisdictions  also  clearly  indicate  that  the  subject  of  depreciation 
in  its  practical  application  to  the  field  of  public  utilities  is  still 
in  many  respects  a  moot  question.  In  view  of  all  the  circum- 
stances, the  Bay  State  company  should  not  be  too  severely  crit- 
icized for  adopting  a  policy  which  was  in  conformity  with  the 
prevailing  standards  of  the  time  and  to  a  certain  extent  witii  ex- 
isting practice,  even  if  experience  has  since  shown  that  it  was  er- 
roneous. 

•  It  is  proper  to  observe,  however,  that  there  would  probably 
have  been  less  reason  to  critize  this  theory  if  it  had  been  consis- 
tently applied.  Even  if  it  should  appear  reasonable  in  view  of 
all  the  facts  that  the  past  conduct  of  the  Bay  State  company 
should  be  judged  by  the  theory  which  it  has  professed  of  pro- 
viding for  complete  depreciation  only,  it  must  be  borne  in  mind 
that  that  theory  imposed  very  definite  obligations  which  have  not 
been  met  by  the  company.  It  has  not  only  neglected  the  future, 
but  it  has  n^lected  the  present-  The  very  essence  of  its  theory 
was  to  care  for  current  repairs  and  renewals,  and  to  maintain  the 
property  in  suitable  condition  for  eflicient,  safe,  and  economic 
operation.    This  has  not  been  done.    According  to  Mr.  Feustel, 
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a  street  railway  company  such  as  the  Bay  State  company,  in  or* 
der  to  be  in  first-class  operating  condition,  ought  to  show  a  con- 
dition per  cent  based  upon  the  physical  property,  exclusive  of 
land,  of  approximately  75  per  cent  (record  p.  1185).  The 
president  of  the  company  placed  the  figure  somewhere  between 
75  per  cent  and  80  per  cent  (record,  p.  4909).  As  shown  above, 
Mr.  Feustel  estimated  the  peroentage  condition  of  the  Bay  State 
property  at  68.9  per  cent,  or  if  land  is  excluded  at  about  67-J  per 
cent  (record,  p.  1187).  On  the  basis  of  these  estimates,  the  con- 
dition per  cent  of  the  Bay  State  property  in  1914  was  therefore 
about  7^  per  cent  below  a  proper  operating  standard.  Much  of 
the  rolling  stock  is  in  wretched  shape.  In  addition  to  general 
lack  of  paint  and  proper  repair  many  of  the  cars  are  obsolete  in 
type  and  long  ago  were  due  for  replacement.  The  same  is  true 
of  a  substantial  percentage  of  the  track.  Mr.  Bishop  found  much 
of  it  in  very  bad  condition,  and  it  seems  to  be  admitted  that  re- 
newals are  overdue  on  about  120  miles.  The  overhead  system  is 
hardly  better  off.  Nevertheless,  dividends  for  1913  were  in- 
creased from  5  to  5^  per  cent  at  the  very  time  when  the  testimony 
shows  that  even  ordinary  maintenance  was  being  neglected  (see 
record,  pp.  5070-5073). 

In  view  of  the  overcapitalization  and  poor  physical  condition 
of  some  of  the  older  properties  taken  over  in  1899,  in  view  of  the 
chef^  construction  and  speculative  character  of  many  of  the  new- 
er properties,  and  in  view  of  the  repeated  warnings  of  the  Board 
of  Eailroad  Commissioners,  the  managers  of  the  system  had  am- 
ple reason  for  caution.  Apparently  they  were,  however,  unduly 
hopeful  of  the  future  and  desirous  of  demonstrating  the  advant- 
ages of  the  union  of  the  roads.  In  not  a  few  cases  fares  were  re- 
duced voluntarily  or  upon  recommendation  of  the  Board,  and 
from  these  reductions  the  public  has  benefited.  It  is  also  true 
that,  under  our  laws,  a  company  which  is  not  paying  dividends 
finds  it  difficult  to  finance  its  needs.  Furthermore,  the  dividends 
paid  in  the  present  case  have  not,  on  the  average,  been  large. 

If  neglect  had  been  confined  merely  to  incomplete  depreciation, 
and  if  existing  property  had  been  maintained  in  suitable  con- 
dition for  efficient,  safe,  and  economic  operation,  we  should  be 
disinclined,  notwithstanding  the  payment  of  dividends,  to  hold 
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that  the  loes  was  caused  by  mismanagement  which  must  be 
charged  against  the  stockholders.  But  where,  as  in  this  case,  a 
company  has  neglected  not  cmly  incomplete,  but  complete,  de- 
preciation, and  has  failed  to  replace  property  which  is  obsolete, 
inadequate^  or  worn  out;  and  where  the  payment  of  dividends 
has  been  continual, — a  different  state  of  affairs  exists.  It  will 
hardly  be  denied  that  failure  to  replace  such  property  not  only 
increases  operating  expense,  but  decreases  revenue.  How 
marked  this  effect  may  be  cannot  be  determined  with  accuracy, 
but  certainly  it  is  substantial. 

Upon  consideration,  the  Commission  is  of  the  opinion,  under 
all  the  circumstances  of  the  case,  that  the  failure  to  make  due 
provision  for  the  complete  depreciation  of  a  portion  of  the  prop- 
erty wsis  mismanagement,  which  ought  to  be  charged  against  the 
stockholders  legally  responsible  therefor.  The  extent  of  the 
complete  depreciation  upon  the  Bay  State  system  may  be  meas- 
ured by  the  7^  per  cent  deficiency  referred  to  above  in  the  per 
cent  condition  of  the  property  below  the  standard  of  first-class 
operating  condition.  This  is,  we  believe,  a  conservative  esti- 
mate. Upon  the  basis  of  the  fair  original  cost  of  existing  prop- 
erty (eliminating  working  capital)  found  on  the  evidence  to  be 
about  $40,282,340,  the  complete  depreciation  in  1914  may  be 
placed  in  round  figures  at  $2,900,000. 

Upon  the  principle  laid  down  in  the  Blue  Hill  Case,  such  de- 
preciation resulting  from  mismanagement  represents  investment 
which  has  been  lost  and  which  ought,  until  the  deficiency  is  made 
good,  to  be  deducted  in  determining  the  present  amount  of 
"capital  honestly  and  prudently  invested"  to  be  used  as  the  basis 
in  fixing  rates.  That  method,  in  theory  at  least,  provides  for  a 
reduction  pro  tanto  in  the  yearly  dividend  rate  which  might 
otherwise  be  paid.  In  this  case,  however,  the  benefits  to  be  de- 
rived both  in  increased  revenue,  decreased  operating  expense,  and 
improved  service  from  an  immediate  rehabilitation  of  the  prop- 
erty, are  so  clearly  indicated  that  the  duty  of  the  company,  not 
only  to  the  public,  but  to  its  own  stockholders,  demands  that  it 
make  an  early  restoration  of  the  values  which  have  disappeared 
from  the  property,  by  taking  care  of  current  r^airs  and  renew- 
als, and  replacing  antiquated  and  decrepit  property,  before  figur- 
ing the  profits  available  for  distribution  in  the  form  of  dividends 
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on  common  stock.  While  this  ruling  may  seem  harsh  to  stock- 
holders, who  have  at  best  received  only  a  moderate  return,  we  are 
convinced  that  it  is  not  only  in  the  general  public  interest,  but  in 
the  interest  of  investors  themselves,  that  a  certain  portion  of  the 
earnings  should  be  put  back  into  the  property  in  order  to  make  it 
a  profitable  as  well  as  an  efficient  agency  of  transportation.  We 
are  also  convinced,  under  the  circumstances  of  this  case,  that  this 
method  of  dealing  with  the  present  complete  depreciation  in  the 
property  will  work  out  better  results  in  the  general  public  in- 
terest than  if  the  amount  were  deducted  from  investment  cost  in 
determining  the  basis  of  a  fair  return  for  rate-making  purposes. 
Stummary: 

Summing  up  the  results  of  the  above  discussion,  in  determining 
the  present  "amount  of  capital  honestly  and  prudently  invested" 
in  the  entire  Massachusetts  property,  the  following  deductions 
must  be  made  from  the  $42,987,405  estimated  by  the  engineers 
to  be  the  fair  original  cost  of  the  existing  property,  including 
working  capital : — 

Deduction: —  Amount. 

On  account  of  unit  prices    ^ $600,000 

On  accoimt  of  overhead  charges   1,822,343 

On  account  of  working  capital   282,722 

$2,705,065 

Making  these  deductions,  the  amount  is  $40,282,340. 

There  are,  however,  certain  further  sums  which  should  be 
deducted  in  determining  the  basis  to  be  used  in  fixing  fares  for 
passenger  service  in  Massachusetts : — 

[16]  (1)  Unused  Property. — The  estimate  includes  prop- 
erty, classified  as  "miscellaneous  physical  property  (unused),'' 
which,  according  to  the  engineers,  cost  $304,244  and  has  a  pres- 
ent worth  of  $418,839.  This  property  is  chiefly  land  upon  which 
car  bams  or  power  stations  were  formerly  located.  It  was 
abandoned  for  street  railway  purposes,  for  the  most  part,  at  least 
ten  years  ago,  but  has  since  been  retained,  the  company  deriving 
each  year  a  small  income  from  rentals.  While  this  property  was 
originally  purchased  for  street  railway  needs  and  while  it  was 
abandoned,  in  general,  because  of  abnormal  changes  in  conditions, 
the  opportunity  to  dispose  of  it  has  been  open  for  so  long  a  time 
that  it  ought  not  now  to  be  included  in  the  investment  upon  which 
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fares  are  based.  The  present  value,  as  compared  with  cost,  indi- 
cates that  the  land,  at  least,  is  salable.  If  the  company  sees  £t  to 
retain  this  property,  the  return  must  be  secured  from  the  income 
which  it  yields ;  car  riders  should  not  be  called  upon  to  make  up 
any  deficiency.  Its  cost  should,  therefore,  be  deducted  and  its 
income  should  also  be  eliminated  from  consideration. 

[17]  (2)  Property  Leased  to  Boston  Elevated. — The  original 
cost  estimate  includes  certain  street  railway  lines,  located  largely 
within  the  city  of  Boston,  which  are  leased  to  the  Boston  Ele- 
vated Railway  CcHnpany.  The  cost  of  these  lines  is  given  by  the 
engineers  as  $939,140.  The  rental  for  the  year  ended  June  30, 
1914,  after  deducting  taxes,  amounted  to  $37,700,  or  about  4  per 
cent  upon  this  cost  If  this  is  not  a  reasonable  return,  at  least 
the  patrons  of  lines  which  have  not  been  leased  ought  not  to  bear 
the  burden.  The  transaction  was  a  voluntary  one,  and,  if  its 
judgment  was  bad,  the  company  must  pay  the  penalty.  The  cost 
of  these  lines  and  the  income  from  them  should,  therefore,  be 
eliminated  for  present  purposes. 

The  deduction  for  the  property  leased  to  the  Boston  Elevated, 
making  the  necessary  allowance  for  the  reduction  in  unit  prices 
and  overhead  charges,  is  $885,000.  The  deduction  on  account  of 
the  property  unused  for  street  railway  purposes,  making  a  similar 
allowance,  is  $293,000.  Making  these  further  deductions,  the 
amount  which  must  be  used  as  the  basis  in  fixing  passenger  fares 
within  Massachusetts  becomes  $39,104,340. 

Maintenance  and  Depreciation. 

[18,  19]  As  shown  above,  the  company  estimartes  that  it  should 
have  expended  for  maintenance  and  depreciation,  in  the  year 
ended  June  30, 1914,  $1,063,145  more  than  it  actually  did  spend 
Is  this  estimate  reasonable  ? 

Expenditures  for  labor  and  materials  incident  to  keeping  the 
physical  property  in  operating  condition  and  providing  for  repairs 
and  renewals  are  broadly  classified  as  maintenance  and  depre- 
ciation charges.  The  distinction  between  the  two  is  largely,  al- 
though not  wholly,  arbitrary.  A  certain  amount  of  labor  whicdi 
is  not  connected  with  any  replacement  of  materials  is  required  to 
keep  the  property  in  good  operating  condition,  and  the  cost  of 
this  is  always  classified  as  maintenance.    Work  on  the  roadbed, 
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certain  repairs  to  equipment,  and  the  clearing  of  snow  and  ice 
from  the  track,  are  illustrations*  Where  replacements  are  in- 
volved, the  distinction  usually  made  is  largely  one  of  size.  The 
recc^izable  units  of  street  railway  property  for  the  most  part 
are  composite, — that  is,  made  up  of  fairly  distinct  parts.  Sooner 
or  later  the  imit  must  be  renewed  as  a  whole,  but  before  that  time 
arrives  parts  must  often  be  replaced.  The  renewing  of  the  unit 
as  a  whole  is  usually  classed  as  a  depreciation  charge,  while  the 
renewing  of  the  parts  is  called  maintenance.  To  illustrate,  a  car 
body  must  eventually  be  renewed  as  a  whole,  and  this  is  clearly 
depreciation.  In  the  meantime  its  paint  requires  frequent  renew- 
ing, panes  of  glass  break,  seat  covers  must  be  replaced.  Minor 
replacements  of  this  character  are  maintenance* 

This  is  the  distinction  which  the  engineers  of  the  company  fol- 
lowed. There  is,  of  cour^  room  for  considerable  divergence 
of  opinion  in  deciding  what  units  to  use  in  this  dassification. 
Mr.  Feustel  divided  the  property  into  smaller  units  than  are 
usually  recognized,  and  hence  left  less  renewals  to  be  taken  care 
of  through  maintenance.  For  example,  instead  of  regarding  the 
car,  ready  for  operation,  as  a  single  unit,  he  considered  each  of 
the  following  parts  as  a  unit :  Body ;  trucks ;  motors ;  controllers ; 
controller  cable;  air-brake  compressors;  registers;  arc  head- 
lights; jacks  saws.  For  purposes  of  reference  his  complete  list 
of  depreciable  property  units,  with  the  lives  assigned  thereto,  is 
given  in  appendix  E. 
Annuai  Depreciation  Charge: 

In  determining  the  provision  which  ought  annually  to  be  made 
for  depreciation,  the  engineers  first  eliminated  all  property,  such 
as  land,  which  does  not  require  eventual  replacement.  They  then 
estimated  the  normal  life  of  each  unit  of  the  remaining  property, 
and  determined  the  net  depreciable  investment  by  deducting  from 
original  cost  the  final  scrap  value,  if  any,  and  the  nondepreciable 
overhead  expense.  AD  overhead  charges  were  considered  as  de- 
preciable, with  the  exception  of  those  for  organization  and  for 
taxes  during  construction.  Dividing  the  net  depreciable  invest- 
ment in  each  unit  by  its  normal  life  gave  the  amount  which 
should  be  set  aside  each  year  to  provide  for  ultimate  replacement 
Adding  these  amounts  gave  the  annual  depreciation  charge  for 
the  entire  property,  which  was  thus  found  to  be  $1,410,616.    The 
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"composite  life"  of  the  entire  properly,  based  upon  these  esti- 
mates, proved  to  be  29.26  years  and  the  annual  depreciation,  ex- 
pressed as  a  per  cent  of  the  total  investment,  was  3.4  per  cent 
The  "composite  life"  of  the  depreciable  property  alone  was  22.69 
years,  and  the  annual  depreciation,  4.41  per  cent. 

Having  estimated  the  necessary  annual  provision  for  deprecia 
tion,  it  became  necessary  for  the  engineers  to  determine  ho^ 
much  had  actually  been  spent  for  this  purpose  by  the  company  ir 
the  year  ended  June  80,  1914.  How  they  did  this  is  describe( 
in  their  report  as  follows  (p.  17)  :  "The  Bay  State  Company  has 
in  conamon  with  niost  all  other  street  railway  companies,  included 
all  charges  for  maintenance  and  depreciation  in  the  one  account 
of  maintenance.  In  order,  therefore,  to  determine  the  additional 
amount  required  for  depreciation,  it  was  necessary  to  separate 
from  the  maintenance  charges  for  the  year  ending  June  30,  1914, 
the  amount  which,  under  our  theory  of  computing  depreciation, 
would  have  been  charged  to  this  latter  account.  The  maintenance 
accounts,  which  involved  both  labor  and  materials,  were  examined 
for  the  three  last  years  available.  The  material  sheets  from  all 
storehouses  were  scrutinized  in  an  endeavor  to  determine  whether 
or  not  the  material  was  used  for  the  type  of  a  repair  or  renewal 
which,  according  to  our  previous  oomputation,  would  have  been 
paid  for  out  of  the  depreciation  fund.  If  the  labor  charges  for 
the  materials  so  assigned  could  not  be  found  directly,  they  were 
estimated,  using  the  same  units  as  used  for  those  classes  of  it^ns 
in  the  investm^at  valuation.  We  were  able  in  this  way  to  make  a 
comparison  of  these  charges  for  three  years,  and  to  arrive  at  a 
reasonable  deduction  to  be  made  for  the  year  in  question.  As 
the  actual  operatiiig  expenses  were  to  be  apportioned  for  the  year 
ending  June  30,  1914,  the  deduction  was  made  from  the  depre- 
ciation requirements  as  computed.  The  amount  deducted  was 
$347,471,  and  the  details  are  given  in  the  tabulations  on  depre- 
ciation." Deducting  the  actual  expenditure  ($347,471)  so  found 
from  the  amount  estimated  to  be  necessary  ($1,410,616),  the  en- 
gineers reached  the  conclusion  that  the  company  should  have  ap- 
propriated for  this  purpose  in  1914  the  additional  amount  of 
$1,063,145. 

Disregarding  for  the  moment  questions  of  fact,  the  Commis- 
sion is  of  the  opinion  that  the  theory  which  the  engineers  fol- 
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lowed  in  estimating  the  necessary  annual  provision  for  deprecia- 
tion is,  in  the  main,  correct  We  say  this  appreciating  fully  that 
it  is  a  theory  which  street  railway  companies  in  Massachusetts 
have  never,  apparently,  recognized  until  very  recently  and  which 
they  certainly  have  never  put  into  practice.  To  rely,  however,  up- 
on the  mere  hope  that  earnings  in  the  future  will  increase  suffi- 
ciently to  supply  the  funds  necessary  when  replacements  become 
due,  is  not  only  dangerous,  as  events  in  this  case  have  demon- 
strated, but  it  is  also  unjust  Future  patrons  ought  not,  if  it  can 
be  avoided,  to  be  called  upon  to  provide  the  funds  necessary  to  re- 
place property  worn  out  in  past  service.  If  it  proves  that  the 
car  riders  of  the  future  can  supply  more  revenue  than  is  needed 
for  a  reasonable  return,  after  meeting  the  costs  which  they  them- 
selves impose,  they  are  entitled  to  the  benefit  of  lower  fares. 
The  annual  loss  of  property  through  wear  and  decay  is  a  true 
part  of  the  cost  of  operation,  and  a  proper  recognition  of  this  fact 
is  essential  if  the  future  interests,  both  of  investors  and  of  the 
general  public,  are  to  be  protected. 

In  theory,  at  least,  a  different  rule  might  be  applied  in  the  case 
of  depreciation  due,  not  to  wear  or  decay,  but  to  obsolescence 
or  inadequacy.  When  property  is  replaced  for  either  of  the 
latter  causes,  something  better  is  substituted.  The  position  of 
investors  is  improved,  because  the  new  property  is  usually  more 
efficient  and  economical,  and  at  the  same  time  the  public  is  given 
better  service.  For  these  reasons  it  would  not  be  unfair  to  ask 
future  patrons  to  pay  for  replacements  in  so  far  as  they  are  made 
before  property  is  actually  worn  out,  and  this  could,  indeed,  be 
done  gradually  through  some  form  of  suspense  account  We  are 
inclined  to  agree  with  the  company,  however,  that  it  is  unwise  to 
attempt  to  draw  too  fine  a  distinction  between  different  forms  of 
depreciation.  The  community  is  a  continuing  body  and  the  car 
riders  of  the  pres^it  to  an  extent  will  be  the  car  riders  of  the 
future.  A  sound  public  policy  demands  that  a  company  should 
be  in  a  position  where  it  will  not  hesitate  to  replace  inadequate  or 
obsolete  property. 

The  one  apparent  flaw  in  the  theory  advanced  by  the  com- 
pany's engineers  is  that  they  have  estimated  the  necessary  annual 
appropriation  for  depreciation  by  the  so-called  ^^straight-line," 
rather  than  by  the  "sinking-fund,*'  method.     The  former  as- 
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sumes  that  the  reserve  for  depreciation  earns  nothing  for  itself, 
whiler  the  latter  assumes  that  it  is  constantly  accumulating  by 
reason  of  such  earnings.  Obviously  the  sinking-fund  method  calls 
for  a  materially  lower  depreciation  charge  each  year.  The  ob- 
jections to  the  straight-line  method  may  be  illustrated  by  the 
case  of  a  power  station  costing  $1,000,000  and  estimated  to  last 
for  fifty  years.  At  the  end  of  half  that  time  the  building  will 
still  be  serving  its  purpose  and  earning  money  for  the  company, 
and  there  will  also  be  a  depreciation  reserve  amounting  to  $500,- 
000.  This  fund  may,  have  been  invested  in  securities,  or  it  may 
have  been  used  in  making  additions  and  betterments  to  the  prop- 
erty, but  in  either  event  it  will  be  yielding  income  aside  from  the 
income  which  the  power  station  is  producing.  Clearly,  the  stock- 
holders are  not  entitled  to  the  earnings  from  both  sources,  and  the 
depreciation  reserve  ought  to  be  credited  with  what  it  produces. 

On  his  testimony  Mr.  Feustel  freely  admitted  this  fact,  and 
stated  that  he  would  unhesitatingly  advocate  the  sinking-fund 
method  if  the  company  were  new.  In  this  case,  however,  the 
property  is  old  and  no  reserve  has  been  accumulated.  Therefore, 
the  replacement  requirements,  if  we  understand  the  argument 
correctly,  are  likely  to  exhaust  the  estimated  annual  appropriation 
for  depreciation  and  leave  little  if  any  balance  to  be  invested. 
This  disposes  of  the  claim  which  at  first  was  made  that  the  esti- 
mated allowance  for  depreciation  includes  no  provision  for  past 
accrued  and  uncared-for  depr^iation  (record,  p.  1106).  Upon 
the  sinking-fund  basis,  assuming  interest  at  4  per  cent,  com- 
pounded annually,  the  yearly  depreciation  charge  would  be  $907,- 
917,  as  compared  with  the  straight-line  figure  of  $1,410,616. 
Assuming  interest  at  5  per  cent,  the  amount  would  be  but  $812,- 
969.  It  will  thus  be  seen  that  the  difference  is  substantial,  and 
that  the  question  whether  present  patrons  of  the  road  ought  to  pay 
more  than  wotdd  be  necessary  if  depreciation  had  not  been  neg- 
lected in  the  past  is  of  decided  consequence. 

The  annual  reports  of  the  Massachusetts  Electric  Companies 
indicate  that  certain  of  the  older  properties,  taken  over  in  1899, 
were  found  to  be  much  in  need  of  repairs  and  renewals.  Indeed, 
the  president  of  the  Bay  State  company  has  testified  that  this  was 
particularly  true  of  the  largest  property  of  all,  the  Lynn  &  Boston 
(record  p.  4931.)  Nevertheless  replacements  charged  to  profit 
and  loss  since  that  time  have  averaged  but  $187,491  annually 
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(see  exhibit  60).  While  less  complete  information  is  available  in 
regard  to  depreciation  renewals  charged  to  maintenance  account, 
Mr.  Feu3tel  foimd  that  in  the  period  from  1910  to  1914,  in- 
clusive, the  amount  averaged  less  than  $350,000  per  year,  and 
has  testified  that  in  all  probability  very  few  such  renewals  were 
charged  to  maintenance  prior  to  that  period  (record,  p,  1571). 
In  these  three  years — 1912,  1913,  and  1914 — ^the  total  replace- 
ments and  renewals,  including  those  charged  to  profit  and  loss, 
averaged  less  than  $560,000  per  year.  In  the  face  of  these  facts 
we  are  asked  to  believe  that  similar  requirements  for  the  future 
will  exhaust,  each  year,  an  appropriation  of  $1,410,616  for  de- 
preciation, so  that  no  balance  will  be  left  for  investemnt  in  new 
property  or  securities.  Deferred  renewals  now  amount  to  about 
$2,900,000 ;  but  we  have  already  indicated  that  the  stockholders, 
under  the  circumstances  of  the  case,  may  reasonably  be  called  up- 
on to  make  good  this  deficiency  by  forgoing  dividends  for  a 
period.  It  is  true,  however,  that  many  additional  renewals  will 
soon  be  necessary,  and  that  replacement  requirements  in  the  fu- 
ture will  be  heavy  if  the  property  is  to  be  brought  to  and  kept  in 
first-class,  modem  operating  condition. 

Upon  consideration  of  all  the  evidence,  and  having  in  mind 
the  fact  that  the  annual  provision  for  depreciation  estimated 
on  the  engineers'  theory  is  far  larger  than  street  railway  com- 
panies have  apparently  in  the  past  thought  neceissary,  the  Com- 
mission is  unable  to  conclude  that  current  requirements  wiU 
make  it  imposssible  to  accumulate  any  reserve  for  future  needs, 
but  is  of  the  opinion  that  a  fair  adjustment  may  be  made  by 
estimating  half  of  tiie  annual  depreciation  allowance  on  the 
straight-line  basis  and  half  on  the  sinking-fund  basis  at  a  4  per 
cent  interest  rata  The  total  annual  requirement,  estimated  in 
this  way,  and  taking  the  engineers'  figures  as  a  basis,  becomes 
$1,159,266  instead  of  $1,410,616.  This  imposes  a  somewhat 
larger  burden  upon  the  public  than  would  be  necessary  if  the 
property  were  new;  but  it  should  be  borne  in  mind  that  if,  by 
foregoing  dividends  in  the  past,  the  company  had  been  able  to 
accumulate  an  adequate  depreciation  reserve,  it  could  with  reason 
claim  that  it  should  now  be  allowed  an  enhanced  return  to  compen- 
sate for  past  sacrifices.  Moreover,  as  already  stated,  not  a  few 
fares  have  been  reduced,  and  not  a  few  transfer  privileges  have 
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been  extended,  sinoe  the  presait  managanent  has  been  in  charge, 
and  tiie  o(xmnnnitj  has  had  the  benefit.  Upon  the  whole  we  think 
that  the  comparatively  small  additional  burden  imposed  by  es- 
timating the  depreciation  allowance  in  this  way  is  one  which  the 
public  can  fairly  be  asked  to  assume. 

In  estimating  the  normal  lives  of  the  various  classes  of  prop- 
erly the  ^igineers  have  been  conservative.  While  it  may  be  ar- 
gued that  too  short  a  period  has  been  assigned  in  certain  oases, 
in  the  main  the  lives  are  longi^  than  those  which  have  been  used 
in  similar  oases  in  other  jurisdictions.  They  were  not  seriously 
questioned  by  the  remcmatrants,  and  for  the  purposes  of  this  case 
may  reasonably  be  accepted. 

[20]  The  necesrity  for  a  depreciation  allowance  in  certain 
cases,  however,  is  open  to  questicm.  'Taving^'  is  an  important 
item,  Idle  en^eers  estimating  the  cost  at  $8,966,540  and  the  an- 
nual allowance  at  $106,804.  While  this  paving  was  installed  by 
or  at  the  expense  of  the  company,  it  is  a  part  of  the  public  way, 
and  the  present  law  does  not  require  tlie  company  to  repair  or  re- 
new it  unless  such  an  obligation  was  imposed  by  the  original  grant 
of  location  (see  report  of  this  Commission  on  the  ^^epair  and 
Maintenances  of  Public  Ways  and  Places  in  which  Street  Rail- 
ways are  Located''  made  to  tiie  general  court  of  1916).  While 
such  requirements  are  contained  in  many  of  the  original  grants 
under  which  the  Bay  State  company  operates^  there  is  no  evi- 
dence whieh  wonld  lead  the  Commission  to  believo  that  more  than 
half  of  the  paving  is  subject  to  such  conditions.  It  is,  howesrer, 
true  that,  apart  from  such  requirements,  it  is  necessary  for  tiie 
company  when  it  reconstructs  or  renews  track  to  take  up  and  re- 
lay the  paving.  Taking  this  fact  into  consideration,  while  the 
depreciation  allowanee  estimated  for  this  item  should  be  reduced, 
no  large  reduction  can  reaso&aUy  be  made- 

A  similar  criticism  may  be  made  of  the  allowance  in  the  case 
of  overhead  <^arges.  Clearly  such  charges  are  not  depreciable 
iml^s  they  must  be  incurred  again  at  the  time  when  the  prop- 
erty is  replaced,  and  for  this  reason  Mr.  Feustel  himself  elimi- 
nated oi^anization  expenses  and  taxes  during  construction.  If 
<raffici^it  provision  is  made  for  d^reciation,  however,  interest 
during  oonstruetion  may  be  avoided  in  connection  with  replace- 
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ments ;  and  it  seems  unlikely  that  engineering  and  the  remaining 
overhead  expenses  should  average  so  high  as  in  the  case  of  or- 
iginal construction.  Taking  all  the  facts  into  consideration,  the 
Commission  is  of  the  opinion  that  the  annual  depreciation  allow- 
ance should  be  decreased  by  about  $50,000,  because  of  overesti- 
mate in  the  case  of  paving  and  overhead  charges,  apart  from  any 
decrease  on  account  of  the  reduction  in  imit  prices  and  in  the  to- 
tal amount  of  overhead  chains. 

It  remains  to  adjust  the  estimate  of  the  yearly  provision  for 
depreciation  in  accordance  with  these  criticisms,  and  to  conform 
to  the  deductions  already  made,  in  determining  the  investment  to 
be  used  as  a  basis  in  fixing  rates  for  passenger  service  within 
Massachusetts.  To  make  the  adjustment  with  entire  accuracy 
would  require  extensive  computation,  but  a  rough  approximation 
is  sufficient  for  present  purposes.  The  engineers'  estimate  of  the 
original  cost  of  the  Massachusetts  property,  eliminating  working 
capital,  is  $41,563,308.  No  depreciation  allowance,  however, 
was  figured  in  the  case  of  the  property  leased  to  the  Boston  Ele- 
vated Railway  Company,  or  in  the  case  of  the  unused  property. 
Deducting  the  estimated  cost  of  this  property  ($1,243^384),  the 
total  is  $40,319,924.  In  determining  the  amount  to  be  used  as  a 
basis  for  rate  making  in  this  case,  the  Commission  has  deducted, 
aside  from  working  capital,  $3,600,343  from  the  engineers'  es- 
timate for  the  reasons  already  given ;  but  in  this  amount,  also,  is 
included  the  cost  of  the  property  leased  to  the  Boston  Elevated 
and  the  unused  property.  Eliminating  these,  the  deduction  is 
$2,356,960.  This  amount  is  5.85  per  cent  of  the  engineers'  esti- 
mate of  $40,319,924.  It  may  therefore  be  assumed  that  the  nec^ 
essary  provision  for  depreciation,  for  the  purposes  of  this  case, 
should  be  5.85  per  cent  less  than  the  amount  which  would  be  nec- 
essary if  no  deductions  had  been  made  in  the  property  account 
The  total  estimate  for  depreciation  upon  the  basis  adopted  above, 
apart  from  such  deductions,  but  allowing  for  the  $50,000  reduc- 
tion on  account  of  paving  and  overhead  charges,  would  be  $1,109,- 
266.  Reducing  this  by  5.85  per  cent,  the  total  annual  provision 
for  depreciation  becomes  $1,044,374.  Deducting  the  sum 
($847,471)  found  to  have  been  spent  in  1914  for  depreciation, 
the  additional  amount  which  should  have  been  appropriated  in 
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that  year  becomes  $696,903,  instead  of  the  $1,063,145  ^timated 
by  the  engineers. 
Maintenance  Expenditures: 

In  determining  the  reasonable  expenditures  for  maintenance, 
as  distinguished  from  depreciation,  the  company  has  merely  used 
the  actual  figures  for  the  1914  year,  after  deducting  the  sum 
($347,471)  which  the  engineers  thought,  under  their  theory  of 
computing  depreciation,  would  have  been  charged  to  the  latter  ac- 
count This  left  $1,205,322  as  the  purely  maintenance  expense. 
Inasmuch  as  the  estimate  for  depreciation  covered  the  expense 
of  all  renewals  except  those  of  a  very  minor  character,  this  sum 
seems  high.  This  was,  indeed,  admitted  by  Mr.  Feustel  (record, 
p.  4621).  It  makes  maintenance  alone  amount  to  13.25  per  cent 
of  operating  revenue,  or  4.15  cents  per  car  mile. 

The  annual  expenditures  of  the  Bay  State  company  per  car 
mile  since  1^01  for  maintenance  and  for  maintenance  plus  all  re- 
placements charged  to  profit  and  loss  have  been  as  follows  (see 
exhibit  60)  :— 


Year. 

Maintenance 
(Cents). 

Maintenance 

plus 

Replacements 

(Cents). 

IPOl  

2.79 
2.87 
3.15 
4.06 
3.79 
4.25 
3.88 
4.17 
4.69 
4.99 
4.76 

r,.08 

5.38 
6.31 
6.20 

4  59 

1902  

3  36 

1903  

3.73 

1904  

5.10 

1905  

5  00 

1906  

4.94 

1907  

4  26 

1908  

4  54 

1909  

4.95 

1910  

5.24 

1911  

5  34 

1912 

6  30 

1913  

6.03 

1914  

5  55 

1915  

6.89 

During  the  trial  of  the  case,  the  company  was  unable  to  supply 
the  remonstrants  with  detailed  information  as  to  the  natiire  of 
the  maintenance  expenditures  in  the  1914  year  which  would 
make  it  possible  for  them  to  determine  how  far  the  engineers'  s^- 
regation  of  depreciation  charges  was  correct,  stating  that  a  pro- 
longed audit  of  the  records  would  be  necessary  for  this  purpose. 
The  nearest  approach  was  information  furnished  by  its  treasurer, 
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showing  that,  of  a  total  of  $1,638,290  spent  for  maintenance  up- 
on the  entire  system,  both  within  and  without  Massachusetts,  labor 
accounted  for  $866,471  and  materials  for  $641,162,  while  the  re- 
niaining  $130,657  could  not  be  apportioned  between  the  two. 

Mr.  Adams,  tiie  expert  for  the  remonstrants,  estimated  that 
2  cents  per  car  mile  ought  to  be  sufficient  for  maintenance  alone, 
as  distinguished  from  the  renewals  covered  by  the  depreciation 
allowance.  He  based  his  estimate  in  part  upon  computations  de- 
rived from  the  figures  submitted  by  the  treasurer  and  in  part  up- 
on the  past  records  of  railways  which  are  now  a  part  of  the  Bay 
State  system.  The  figure  is  speculative,  however,  and  no  very 
definite  or  tangible  evidence  was  furnished  to  support  it. 

Since  the  hearings  closed,  the  Commission  has  secured  tiirougfa 
its  accountants  further  information  from  the  company  as  to  the 
exact  nature  of  the  expenditures  in  question.  This  information 
leads  it  to  believe  that,  while  this  item  of  expense  is  undoubtedly 
high,  the  excess  is  probably  not  due  in  any  large  measure  to  the 
inclusion  of  renewals  which  should,  as  the  line  has  been  drawn, 
have  been  classed  as  depreciation  charges.  Eather  it  is  due  to 
the  fact  that  the  company  has  so  many  antiquated  cars  which, 
with  their  electrical  equipment,  are  in  continual  need  of  repair,  a 
situation  which  is  aggravated  by  neglect  of  paint,  poor  track 
conditions  at  many  points,  an  inadequate  feeder  system,  and  in- 
efficient methods  of  handling  the  work.  This  state  of  affairs  will 
be  discussed  at  greater  length  under  the  heading,  ^'Efficiency  of 
Operation." 

The  Fair  Retwm. 

[21]  The  company  claims  that  it  is  justly  entitled  to  a  return 
of  7  per  cent  upon  the  full  amount  of  capital  found  by  the  Com- 
mission to  have  been  "honestly  and  prudently  invested."  Is 
this  a  fair  and  reasonable  rate  ? 

The  basis  for  the  claim,  as  stated  in  the  company's  brief  (p. 
84),  is  as  follows:  *T?he  question  before  the  Commission  is, 
What  rewards  and  what  general  treatment  will  induce  private 
capital  to  invest  in  the  company  f — and  in  tleci  Jing  this  economic 
question  the  Commission  should  bear  in  mind  that,  though  it  can 
temporarily  decide  the  fate  of  capital  already  in,  it  cannot  induce 
new  capital  to  enter  the  enterprise  unless  the  rewards  established 
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are  sufficient  in  the  judgment  of  the  investor,  to  warrant  this  tak< 
ing  the  risks  and  hazards  of  the  business,  and  if  the  treatment  of 
the  old  capital  does  not  suit  him  he  will  refuse  to  enter  at  all. 
There  must  be,  in  the  long  run,  not  only  an  adequate  annual  re- 
turn to  the  investor,  but  a  certain  margin  above  the  return,  to  tide 
the  company  over  bad«  years  and  to  protect  against  casualties,  a 
surplus  for  contingencies,  and  normal  hazards.''  This  seems  to 
mean,  although  a  difFerent  interpretation  is  possible,  that  the 
measure  of  a  fair  return  is  the  necessary  inducement  to  capital 
to  invest,  not  in  a  fairly  capitalized  street  railway  ^stem  in 
Massachusetts  created  with  reasonably  good  judgment  and  rea- 
sonably well  managed  in  the  past,  but  in  the  Bay  State  company 
with  its  existing  capitalization  and  its  actual  history.  Thus,  at 
the  outset,  is  raised  one  of  the  most  serious  and  difficult  ques- 
tions with  whidi  public  regulation  is  called  upon  to  deal. 

It  is  true  that  public  utility  companies  in  a  growing  commu- 
nity constantly  require  new  money,  and  that,  undw  the  system 
of  private  ownership,  conditions  must  be  made  attractive  enough 
so  that  private  capital  will  freely  enter  the  field.  It  is  also  true 
that  it  would  be  gross  folly  for  the  commonwealth  to  furnish  in- 
vestors reasons  for  fearing  that  they  are  likely  to  be  prevented, 
by  any  action  of  public  authorities,  from  securing  a  return  com- 
mensurate with  the  risk  upon  investments  honestly  and  prudent- 
ly made  in  public  utility  enterprises  which  are  reasonably  well 
managed,  or  an  even  larger  return  where  the  management  is 
more  than  ordinarily  efficient.  But  we  find  it  impossible  to 
believe  that  it  is  neeeesary,  in  order  to  attract  the  needed  capita  , 
entirely  to  overlook  or  condone  mismanagement  or  errors  of  the 
past  It  is  not  true^  in  our  judgment,  that  a  system  of  public 
utility  regulation  is  wholly  inexpedient  and  impracticable  in 
which,  to  use  the  words  of  the  Middlesex  &  Boston  Case,  a  pre- 
mium is  put  upon  good  management,  but  ^^discouraging  condem- 
nation is  visited  upon  bad  management,"  and  in  which,  '^if 
there  is  mismanagement  causing  loss,  such  loss  must  be  charged 
against  the  stockholders  legally  responsible  for  the  mismanage- 
ment.'' 

If  it  were  true,  it  would  follow  that  the  system  of  private 
ownership  and  public  r^ulation  of  public  utility  companies  is 
a  failure.    The  risk  of  poor  judgment  and  bad  management  is, 
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at  least,  an  avoidable  risk  and  far  less  serious  under  modem 
methods  of  r^ulation  than  it  has  been  in  the  past.  Investors 
cannot  reasonably  claim  protection  against  results  for  which 
they  or  their  representatives  may  fairly  be  held  responsible,  nor 
are  we  of  the  opinion  that  they  really  make  any  such  claim.  The 
test  of  a  fair  return  in  the  present  instances  should,  in  the  opinion 
of  the  Commission,  be  the  necessary  inducement  to  capital  to  in- 
vest in  a  Massachusetts  street  railway  property  of  the  same  gen- 
eral characteristics  as  the  Bay  State  system,  created  with  rea- 
sonably good  judgment,  and  reasonably  well  managed  both  at 
present  and  in  the  past  It  is  a  test  which  assumes  no  standards 
of  infallibility  or  perfection  and  which  is  to  be  applied  in  a 
spirit  of  fairness  and  moderation.  If,  in  any  instance,  its  ap- 
plication should  make  it  difficult  for  a  company  to  issue  new 
conmion  stock,  it  is  sufficient  to  point  out  that  the  law  permits 
the  issue  of  preferred  stocks  of  various  classes  and  descriptions^ 
and  that  it  is  quite  possible  in  this  way  to  protect  new  investors 
against  the  consequences  of  anything  that  has  occurred  in  the 
past 

The  7  per  cent  return  urged  by  the  company  is  based  upon 
the  total  investment,  r^ardless  of  whether  it  is  represented  by 
bonds  or  by  stock.  The  total  charge  upon  the  company  in  1914 
on  account  of  its  funded  debt,  including  both  interest  and 
amortization  of  discount,  amounted  to  about  4.45  per  cent  upon 
the  par  value  of  the  bonds  and  coupon  notes  outstanding.  This 
par  value,  however,  is  greater  than  the  underlying  investment, 
since  many  of  the  bonds  were  issued  at  a  discount.  Deducting 
the  discount  carried  as  an  asset  on  June  30,  1914,  the  total 
charge  amounted  to  about  4.7  per  cent.  Assuming  the  whole  in- 
vestment to  be  represented  half  by  bonds  and  half  by  stock, 
which  is  the  approximate  ratio  in  the  Bay  State  capitalization, 
and  assuming  the  above  annual  chaise  in  the  case  of  the  bonds, 
a  7  per  ioent  return  upon  the  entire  amount  would  thus,  in  the 
case  of  a  system  not  overcapitalized,  leave  9.3  per  cent  avail- 
able for  the  payment  of  dividends  upon  stock.  Assuming  a 
certain  proportion  of  6  per  cent  preferred  stock,  the  return  up- 
on the  common  shares  would  be  even  greater.  Are  such  earnings 
upon  common  stock  necessary  for  the  attraction  of  capital? 

Past  experi^ice  with  public  utility  companies  in  Massachu- 
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setts  gives  little  ground  for  such  a  claim.  Stock  of  fairly  cap- 
italized and  well-managed  properties,  even  including  street  rail- 
way companies,  has  frequently  been  issu^ed,  taking  premiums 
into  consideration,  upon  better  than  a  6  per  cent  basis.  There 
can  be  no  doubt,  however,  that  street  railway  investments  are 
now  less  favorably  viewed  than  once  was  the  case.  In  particular, 
the  advent  of  jitneys,  motor  buses,  and  even  privately  owned 
automobiles  has  introduced  a  new  element  of  competition  and  a 
consequent  risk  which  is  deserving  of  serious  consideration.  It  is 
also  true  that  our  taxation  laws  as  they  have  existed  in  the  past 
have  tended  to  create  a  market  for  securities  of  Massachusetts 
public  service  corporations,  among  trustees  and  similar  in- 
vestors, which  the  recent  change  in  the  income  tax  law  may 
possibly  aflFect. 

Testimony  from  New  York  bankers  was  introduced  by  the 
company  to  the  effect  that  a  7  per  cent  return  upon  the  invest- 
ment is  necessary, — ^not,  however,  that  dividends  in  excess  of  7 
per  cent  may  be  paid,  but  in  order  that  there  may  be  a  margin  of 
safety  and  an  accumulated  surplus  to  guard  against  possible  con- 
tingencies. But  this  testimony  must  be  viewed  in  the  light  of 
the  fact  that  the  company  is  asking,  not  only  for  a  7  per  cent  re- 
turn, but  for  funds  sufficient  to  make  a  provision  for  deprecia- 
tion such  as  no  street  railway  in  Massachusetts,  at  least,  has 
ever  hitherto  made.  The  general  practice  in  declaring  dividends 
in  the  past  has  clearly  been  to  trust  largely  to  the  future  so  far 
as  depreciation  was  concerned,  and  an  important  element  of 
risk  has  therefore  been  present  which  will  be  avoided  if  the 
policy  is  changed  in  the  manner  now  indicated. 

This  is  illustrated  by  the  following  testimony  of  Mr.  Feustel 
(record,  p.  2179):— 

Commissioner  Eastmau:  Do  you  really  believe  that  a  com- 
pany, which  was  setting  aside  such  a  depreciation  fund  as  you 
suggest,  would,  need  also  a  further  surplus  after  the  payment  of 
divid^ids  in  order  to  sustain  its  credit  ? 

The  Witness:  Personally,  it  would  seem  to  me  that  the 
am<Hint  we  have  asked  for,  for  depreciation,  should  be  sufficient 
to  keep  the  properly  up  in  reasonably  good  shape  and  be  the  help 
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probably  needed  to  keep  the  credit  of  the  company  up  in  good 
shape. 

Commissioner  Eastman:  If  the  company  had  started  in  on 
your  plan  at  the  start,  it  would  now  have  a  very  large  accu- 
mulated fund,  would  it  not  I 

The  Witness :    It  would ;  it  would  have  an  accumulated  fund. 

Commissioner  Eastman:    About  $12,000,000? 

The  Witness:  Yes,  I  would  think  so;  either  in  cash  or  in  ex- 
tensions. 

Commissioner  Eastman:  And  that  would  be  a  pretty  good 
support  for  the  credit? 

The  Witness:    A  bully  support. 

In  other  words,  the  provision  for  depreciation  which  is  al- 
lowed and  the  fair  rate  of  return  must  be  considered  together. 
Under  these  circumstances  the  Commission  is  of  the  opinion  that 
a  7  per  cent  return  upon  the  entire  investment  is  larger  than  may 
reasonably  be  demanded  and  that  6  per  cent  should  be  ample. 
Assuming  a  charge  of  4.7  per  cent  for  money  borrowed,  this 
will  leave  7.3  per  cent  for  the  portion  of  the  investment  repre- 
sented by  capital  stock.  In  fixing  this  rate  we  must  not  be  un- 
derstood as  ruling  that  a  street  railway  company  which  finds  it 
possible  to  declare  dividends  in  excess  of  7  per  cent  per  annum 
may  reasonably  be  required  to  reduce  its  charges.  Each  case 
must  be  judged  upon  its  own  merits.  The  finding  means  merely 
that  this  particular  company  ought  not  to  be  allowed  to  in- 
crease its  rates  so  long  as  it  is  able  to  earn  the  return  specified, 
after  making  due  provision  for  depreciation,  upon  the  present 
amount  of  capital  honestly  and  prudently  invested.  Due  con- 
sideration has  been  given  to  the  fact  that  the  company,  by  the 
policy  which  it  pursued  with  respect  to  dividends  in  the  past, 
has  lost  the  right  to  claim  an  enhanced  return  which  it  might 
have  had  if  a  more  conservative  policy  had  been  pursued.  The 
same  may  be  said  of  the  treatment  of  premiums  in  the  past. 
The  rate  is  also  to  be  r^arded  as  an  average  figure  for  the  en- 
tire system.  There  are  lines  where  the  risk  is  sudi  Aat  a  higher 
return  would  be  reasonable,  provided  it  could  be  earned  and, 
vice  versa  there  are  other  sections  where  the  rate  might  wdl  be 


P.U.R.1916F. 


Digitized  by 


Google 


BAT  STATE  RAT'S  CASK  289 

Do  the  1914  Piguares  Afford  a  Fair  Test? 

The  evidence  submitted  by  the  company  in  support  of  its 
claim  is  based  upon  the  results  from  operation  during  the  year 
ended  June  30,  1914,  and  throughout  the  trial  of  the  case,  with 
the  exception  noted  below,  it  consistently  relied  upon  these  sta- 
tistics. Disregarding  the  question  of  operating  efficiency,  which 
will  be  considered  later,  does  this  particular  year  afford  a  fair 
test  of  present  revenue  needs  ? 

The  returns  of  the  company  for  the  year  ended  June  30,  1916, 
which  have  recently  been  filefi  with  the  Commission,  show  the  fol- 
lowing changes,  as  compared  with  the  figures  for  the  year  ended 
June  30, 1914: — 

Increase. 

Operating  revenues   $341,267.23 

Operating  expenses: 

Maintenance  of  way  and  structiires 4884B4.76 

Maintenance  of  equipment 198,041.01 

Power    39,233.73 

Conducting  transportation  385,785.59 

Traffic   1,826.811 

Cieneral  and  miscellaneous  91,100.78 

Total   $1,200,619.06 

1  Decrease. 

These  results  for  the  fiscal  year  which  has  just  closed  were  not 
made  a  part  of  tiie  formal  record  of  the  case,  and  no  evidence  was 
submitted  by  the  company  indicating  that  the  figures  for  the  1914 
year  did  not  afford  a  fair  test  of  present  needs,  except  an  ex- 
hibit (exhibit  66)  showing  that,  as  a  result  of  the  award  of  the 
board  of  arbitration  dated  June  21, 1915,  wages  in  the  1916  year 
were  about  $342,000  higher  than  would  otherwise  have  been  the 
case. 

So  far  as  the  other  increases  in  expense  shown  by  the  above 
table  are  concerned,  while  they  were  in  no  way  analyzed  during 
the  trial  of  the  case  and  no  evidence  was  introduced  in  regard  to 
them,  it  may  fairly  be  assumed  from  such  knowledge  as  the  Com- 
mission has  that  tbey  represent  in  large  part  a  more  liberal  policy 
with  respect  to  renewals  and  replacements,  the  setting  up  of  a 
depreciation  reserve  on  equipment,  and  the  increased  expense 
necessitated  by  the  preparation  and  presentation  of  the  pending 
case.    In  view  of  the  lack  of  evidence  in  regard  to  these  other 
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additions  to  expense  and  the  fact  that  the  company  in  no  way  re- 
lied upon  them,  the  Commission  feels  that  they  are  entitled  to 
relatively  little  consideration.  The  results  of  the  year  selected 
by  the  company  may,  we  think,  be  regarded  in  general  as  a  fair 
test  of  present  needs. 

SwmmtUTf. 

Summing  up  the  result  of  the  above  consideration  of  the  com 
pany^s  investment  and  of  its  financial  and  operating  statistics, 
and  applying  these  results  to  the  skeleton  statement  submitted  by 
the  company  to  show  its  revenue  needs  and  given  in  full  above,  it 
appears — 

(1)  That  the  present  amount  of  capital  honestly  and  prudent- 
ly invested  to  be  used  as  a  basis  in  computing  fair  and  reasonable 
passenger  fares  within  Massachusetts  should  be  reduced  from  the 
$42,987,405  estimated  by  the  engineers  to  $39,104,340. 

(2)  That  the  amount  needed  for  depreciation  in  addition  to 
present  maintenance  charges  should  be  reduced  from  the  $1,063,- 
145  estimated  by  the  engineers  to  about  $696,903. 

(3)  That  the  operating  revenues  should  be  decreased  by  $37,- 
700,  received  as  rental  from  the  Boston  Elevated  Eailway  Com- 
pany, and  by  $1,568,  income  from  the  property  unused  for  street 
railway  purposes,  a  total  reduction  of  $39,268. 

Making  these  corrections,  the  figures  show  that  the  net  earn- 
ings applicable  to  dividends  amounted,  during  the  year,  to 
$1,757,444,  or  approximately  4^  per  cent  upon  the  amount  of 
investment  to  be  used  as  the  basis  in  determining  reasonable 
fares.  The  deficiency  below  the  6  per  cent  return  found  to  be 
reasonable  amounted  to  $588,816. 

Shovld  the  System  he  Regarded  as  a  Unit? 

[22]  For  the  purposes  of  this  case,  is  it  reasonable  to  r^ard 
this  system,  which  spreads  all  over  eastern  Massachusetts  with 
lines  running  into  New  Hampshire  and  Rhode  Island,  as  a  unit? 
What  consideration,  if  any,  should  be  given  to  the  differing  con- 
ditions which  prevail  in  the  various  parts  of  the  wide  territory 
which  it  serves?  The  company's  position  is  in  the  nature  of  a 
compromise.  It  makes  no  attempt  to  apply  a  imif orm  rate  of  fare 
over  the  entire  system,  but  recognizes  the  fact  that  it  costs  less 
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to  carry  a  passenger  a  given  distance  where  trafiSc  is  dense  than 
where  it  is  light.  In  its  proposed  schedule  the  zones  are  shorter 
and  the  average  rate  per  mile  higher  on  the  lines  of  light  traffic, 
while  in  most  of  the  cities  even  the  unit  fare  is  made  lower  by 
offering  nine  ridefi  for  50  cents.  But  in  thus  considering  cost  of 
service  the  company  stops  short  at  a  certain  point  and  takes,  in 
effect,  this  position :  If  we  cannot  secure  enough  revenue  in  our 
lean  territory  to  meet  the  cost  of  service,  we  are  entitled  to  call 
upon  our  richer  territory  for  help  and  to  charge  enough  more 
in  the  latter  to  make  good  the  loss  in  the  former. 

There  is  nothing  new  in  this  doctrine,  and  this  Commission, 
indeed,  took  substantially  the  same  position  in  the  Middlesex 
&  Boston  Case  ((1914)  2  Mass.  P.  S.  0.  R.  pp.  112-117).  It 
will  generally  be  conceded  that  no  public  service  corporation  can 
expect  to  make  money  from  all  the  service  which  the  larger  public 
interest  may  require  it  to  provide,  and  that  any  burden  caused 
by  this  fact  the  community  as  a  whole  must  normally  expect  to 
bear.  But  how  far  can  this  doctrine  fairly  be  extended  ?  There 
is  little  community  of  interest  between  Nashua  and  Newport,, 
or  between  Lowell  and  Fall  River,  or,  even,  to  take  two  points^ 
which  are  relatively  near,  between  Lynn  and  Quincy.  Is  there 
any  good  reason  why  the  people  of  Fall  River  should  be  called 
upon  to  pay  higher  fare?  because  some  line  in  Ipswich  does^ 
not  pay,  or  why  the  people  of  Lawrence  should  be  charged  more 
because  the  results  in  Middleborough  are  unsatisfactory? 

It  has  been  intimated  that,  inasmuch  as  the  people  of  the 
various  c<Hnmunities  now  served  by  the  Bay  State  company  did: 
not  oppose  the  consolidations  which  resulted  in  the  present  huge* 
systCTi,  they  sanctioned  the  creation  of  the  unit  and  must  abide- 
by  tihie  natural  results.  An  examination  of  the  statutes  under 
which  the  consolidations  were  effected,  however,  discredits  this 
reasoning.  Chapter  269  of  the  Acts  of  1897  empowered  one 
connecting  street  railway  company  to  purchase  the  franchises 
and  property  of  or  consolidate  with  another  upon  terms  ap- 
proved by  the  Board  of  Railroad  Commissioners,  but  contained 
this  important  proviso:  "Provided,  also,  that  the  facilities  for 
travel  on  each  of  the  railways  of  the  said  companies  shall  not  be 
diminished  or  the  rates  of  fare  increased.^'  In  the  Revised  Laws- 
of  1902,  this  proviso  was  changed  to  read  as  follows  (chapter  112^ 
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§  86) :  ".  .  .  if  the  facilities  for  travel  on  the  railway  of 
each  of  said  companies  shall  not  he  thereby  diminished  or  the 
rates  of  fare  increased."  This  wording  was  left  imchanged  in 
the  codification  of  1906  (Stat.  1906,  chap.  463,  pt.  Ill,  §  52). 
In  view  of  these  provisos,  the  communities  might  wdl  have  felt 
that  their  interests  were  reasonably  safeguarded,  and  that  the 
consolidations  at  least  involved  no  pooling  of  destinies  which 
could  react  upon  their  own  fares  and  service.  The  attitude  of  the 
Board  of  Railroad  Commissioners  seems  to  have  been  much  the 
same.  If  that  Board  had  felt  that  by  tying  together  a  number 
of  companies,  some  prosperous  and  some  impecunious,  the  pro- 
moters of  the  enterprise  could  expect  to  levy  an  additional  tax 
upon  the  patrons  of  the  good  properties  in  order  to  make  up  for 
losses  upon  the  poor  lines,  it  would  have  been  its  duty  to  have 
scrutinized  the  terms  of  the  transaction  and  the  relative  values 
of  the  properties  with  great  care.  So  Icmg,  however,  as  the  limits 
set  by  the  statutes  were  not  exceeded  and  no  increase  in  outstand- 
ing capitalization  was  proposed,  and  so  long  as  certain  immediate 
benefits  were  promised,  the  Board  seems  to  have  been  willing  to 
rely  upon  the  provisos  and  permit  the  union  to  take  place.  In 
other  words,  it  must  have  argued  that  if,  knowing  that  they 
could  not  expect  to  increase  fares  by  reason  of  the  consolidation, 
the  promoters  of  the  enterprise  had  faith  in  the  economies  which 
might  be  realized  and  wished  to  take  the  risk,  they  were  at  liberty 
to  do  so. 

The  Public  Service  Commission  act  (Stat.  1913,  chap.  784) 
probably  gives  the  Commission  power  to  deal  with  the  situation 
irrespective  of  the  provisions  of  Uie  earlier  statutes ;  but  the  cir- 
cumstances under  which  the  consolidations  were  effected  have  an 
important  bearing  in  deciding  what  is  just  and  reasonable  at 
the  present  time.  This  is  also  true  of  the  events  by  which  they 
were  preceded.  The  evidence  shows  that  the  imion  of  all  these 
companies  under  one  common  control  and  management  was  by 
no  means  a  matured  and  carefully  considered  project.  The  plan 
was  hastily  devised,  in  the  days  when  trust  formation  was  at  its 
height,  by  two  bankers  but  one  of  whom  had  had  street  rail- 
way experience.  No  particular  thought  seems  to  have  been 
given  to  determining  how  large  and  heterogeneous  a  system  could 
be  efficiently  handled.    At  first,  the  scheme  embraced  only  com- 
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panies  nortih  of  Boston^  but  in  order  to  secure  certain  properties 
it  became  necessary  to  purchase  others,  controlled  by  the  same 
interests,  in  the  southern  district  (record,  p.  4045).  The  result 
was  a  miscellaneous  aggregation  of  properties,  city  and- country, 
run-do\ini  and  well-maintained,  "speculative*'  and  prosperous, 
scattered  throughout  eastern  Massachusetts  and  extending  into 
New  Hampshire  and  Ehode  Island.  From  the  promotion  of  the 
combination  the  bankers  received  a  gelierous  profit  (record,  pp. 
3959-3969),  a  profit,  however,  which  was  furnished  by  the 
holding  company,  and  not  by  tiie  xmderlying  street  railway  prop- 
erties. 

The  whole  plan  of  achieving  common  control  of  these  prop- 
erties was  largely  caxried  into  execution  less  than  six  months 
after  it  first  was  broached  (record,  p.  3915),  and  it  does  not 
appear  that  it  was  based  upon  any  careful  study  and  investiga- 
tion. Questions  of  management  were  apparently  left  for  later 
consideration.  The  underlying  thought  seems  to  have  been  the 
one  so  prevalent  at  the  time,  that  combination  would  inevitably 
result  in  marked  economies  of  administration  and  operation. 
Later  events  proved  that  if  there  had  been  less  haste  many  of 
the  properties  might  ultimately  have  been  acquired  at  far  less 
cost,  and  the  reports  of  the  Board  of  Kailroad  Commissioners 
and  the  testimony  of  Mr.  Bishop  indicate  that  this  might  have 
been  apparent  at  the  time. 

In  view  of  Uie  provisions  of  the  statutes  under  which  the  con- 
solidations were  effected,  in  view  of  the  circumstances  which  led 
up  to  them,  and  in  view  of  the  little  copmiunity  of  interest  be- 
tween certain  parts  of  the  system,  it  would,  in  the  judgment  of 
the  Commission,  be  an  injustice  to  the  many  populous  com- 
munities which  llie  Bay  State  ccmipany  serves  to  regard  its  system 
wholly  as  a  unit  for  rate-making  purposes.  In  saying  this  we 
do  not  mean  tiiat  an  attempt  should  be  made  to  recreate  condi- 
tions which  would  have  prevailed- if  no  consolidations  had  taken 
place ;  nor  do  we  mean  that  every  line  which  the  company  operates 
should  be  required  to  pay  its  own  way.  It  may  be  conceded 
that  the  communities  and  localities  in  which  the  company  earns 
the  major  part  of  its  divisible  income  must  expect  in  some  meas- 
ure to  bear  the  burden  of  tributary  lines  which  cannot  support 
themselves;  but  this  does  not  go  to  the  length  of  admitting  that 
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the  full  burden  of  carrying  the  "speculative"  properties  in  sparse- 
ly settled  territory,  which  were  made  a  part  of  the  system  in  the 
manner  above  described,  must  be  borne  by  the  better  paying 
communities.  The  company,  in  some  measure  at  least,  must  bear 
the  burden  of  the  conditions  which  its  principal  stockholder,  the 
Massachusetts  Electric  Companies,  has  been  responsible  for  creat- 
ing. 

The  remonstrants  asked  the  Commission,  in  this  connection,  to 
make  the  following  ruling:  "If  the  Commission  find  that  any 
increase  in  rates  of  fare  is  necessary  in  order  for  the  company 
to  obtain  a  reasonable  compensation  for  the  service  rendered,  then 
that  the  Commission  find  and  report  to  what  extent,  if  any,  such 
increase  is  made  necessary  by  reason  of  any  consolidation  or 
consolidations  of  or  among  the  street  railway  companies  now 
constituting  the  Bay  State  Street  Kailway  Company."  This 
request,  we  think,  is  sufficiently  met  by  what  has  been  stated 
above  and  no  more  definite  ruling  is  necessary. 

Results  by  Sections. 

The  lines  of  the  system  within  Massachusetts  are  divided  intcD 
95  diflFerent  operating  routes.  After  estimating  the  original 
cost  of  the  entire  property,  the  engineers  employed  by  the  com- 
pany made  an  elaborate  analysis  of  these  cost  figures  and  of  the 
operating  statistics  with  a  view  to  determining  the  results  from 
operation  upon  each  one  of  these  routes.  Since  much  investment 
is  used  in  common,  including  power,  shops,  etc,  and  even  road- 
bed and  track,  the  apportionment  of  investment  and  of  revenues 
and  expenses  necessitated  many  somewhat  arbitrary  assumptions. 
The  following  brief  extracts  from  the  report  of  the  engineers 
will  illustrate  Uiese  assumptions :  ".  .  .  Thus  if  two  or  more 
routes  used  a  certain  portion  of  track  between  two  branch-oiFs, 
the  car  miles  operated  by  each  route  over  the  particular  stretch 
of  track  in  question  were  determined ;  and  the  value  of  the  track 
and  roadway  and  trolley  overhead  were  apportioned  to  the  routes 
on  the  basis  of  the  ratio  of  the  car  miles  for  each  route  to  the 
total  car  miles  for  that  section  of  tracL 

"The  entire  system  was  divided  into  power  districts,  showing 
the  normal  limits  served  by  each  power  station  and  substation. 
Taking  into  account  the  weight  of  cars  and  the  character  of  the 
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electrical  equipment,  the  average  kilowatt  hours  of  energy  used 
per  oar  mile  was  determined  for  each  route  or  portion  of  a 
route  being  served  within  a  power  district.  This  consumption 
of  energy  per  car  mile  multiplied  by  the  total  car  miles  operated 
in  that  district  gave  the  total  kilowatt  hours  used.  The  total 
value  of  the  power  stations,  substations,  and  transmission  lines 
within  the  district  was  then  apportioned  to  the  routes  according 
to  the  amount  of  power  used  by  each  route.  The  feeder  system 
was  apportioned  on  the  same  basis,  except  that  the  element  of 
average  distance  of  routes  from  the  power  stations  was  also  con- 
sidered. .     . 

"An  examination  and  study  of  the  accounts  relating  to  road- 
way and  track  definitely  showed  that  no  single  unit  could  be 
used  as  a  basis  for  apportionment  Some  of  the  expenses  were 
found  to  vary  with  the  miles  of  track,  some  with  the  volume 
of  traffic,  and  others,  in  a  proportionate  measure,  with  both 
miles  of  track  and  volume  of  traffic;  therefore  two  units,  the 
track  mile  and  the  car  mile,  were  selected  for  the  apportionment 
of  these  expenses. 

"The  power  system  of  the  company  has  been  divided  into 
districts  and  the  cost  determined  for  each  district  after  a  care- 
ful survey  of  the  territory  included  and  a  study  of  all  the  attend- 
ant conditions. 

^Tor  apportionment  two  units  were  developed  with  which  the 
expenses  seemed  to  vary  most  closely  and  have  been  applied  to 
the  feeder,  maintenance,  and  generation  expenses;  they  have 
for  convenience  been  called  weighted  feeder  car  mile  and 
weighted  car  mile,  and  have  been  made  up  after  considering  all 
of  the  above  factors  and  their  effect  upon  the  individual  routes." 

A  wide  divergence  of  opinion  as  to  the  proper  method  of 
making  such  an  apportionment  is,  of  course,  possible;  but  upon 
the  whole  the  engineers  seem  to  have  done  the  work  carefully  and 
to  have  made  reasonable  assumptions.  At  all  events,  for  present 
purposes  no  detailed  analysis  of  their  apportionment  is  neces- 
sary. In  arriving  at  their  results,  they  used  the  actual  revenues, 
expenses,  and  taxes  for  the  year  ended  Jime  30,  1914,  and  in- 
cluded the  additional  allowance  estimated  by  them  to  have  been 
necessary  for  depreciation.  Widely  varying  conditions  were 
disclosed.     Some  of  the  routes  were  found  to  be  earning  even 
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more  than  7  per  cent  upon  the  investoient,  while  others  were 
showing  large  deficits.  To  illustrate,  the  following  routes  were 
earning  more  than  6  per  cent  (exhibit  84)  : 


Route. 


Boston-Revere  Beach   (Beach  Street) 

Lynn  City  

Boston-Swampsoott-Marblchead 

Stoneham  Square-Salem , 

Beverly-Boston    

Chelmsford  Center-Lowell   

Lowell-Lawrence-Haverhill   

Lawrence  City 

Brockton  City 

Brockton- Whitman 

Campello-Mattapan   

FaU  River-Rhode  Island  State  Line  . 


Investment. 


$    550,750 

1,688,713 

1,208,953 

500,447 

828,929 

233,852 

796,421 

1,418,210 

848,237 

852,247 

745,108 

106,283 


SurpluB  on 
Investment. 
(Per  Cent). 


6.69 

6.08 

12.82 

12.75 

7.06 

6.97 

7.10 

6.85 

7.46 

6.04 

9.38 

16.12 


On  the  other  hand,  the  following  routes  were  showing  deficits 
greater  than  6  per  cent  (exhibit  34) : 


Route. 


Park  Avenue-Boston   

Boston- Webster  Avenue  . . 

Billerica- Wilmington 

North  Woburn- Wilmington 
Newburyport-Ipswich  . . . . . 
North  Heading  Branch  . . . 

Wakefield  Rifle  Range 

Fort  Point 

Mannas  Comer-Assinippi  .. 
Lakeville-EUiott's  Comer  . 


DefioHon 

Investment. 

Invegtment 

{Vet 

Cent). 

$85,466 

6.52 

89,227 

6.92 

88,341 

8.58 

113,265 

10.70 

898,953 

7.53 

46,870 

15.25 

4,558 

9.10 

35,651 

7.30 

27,382 

6.00 

139,295 

848 

The  other  routes  showed  results  varying  widely  between  these 
extremes. 

These  figures,  however,  were  not  satisfactory  to  the  remon- 
strants, sinoe  they  did  not  show  the  results  £r(Hn  operation 
within  any  particular  locality.  At  their  request^  theref<»>e,  the 
territory  served  was  divided  into  15  districts,  regarded,  in  gwi- 
eral,  as  having  some  community  of  interest,  and  the  engineers 
regrouped  their  figures  to  show,  roughly,  the  results  in  these 
separate  districts.  The  earning  percentages  tiius  derived  were 
as  follows  (exhibits  46  and  47) : 
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Surplus  on 
District.  Investment 

(Per  Cent). 

Chelsea-Revere 3.49 

Lynn    6.95 

Salem    3.66 

Gloucester 3.191 

Reading- Woburn    511 

Lowell   2.86 

Lawrence 5.46 

Haverhill    2.02 

Newburyport    6.761 

Hyde  Park  4.28 

Quincy 1.27 

Brockton 4.15 

Taimton    3.08 

Fall  River 6.91 

New  Bedford   4.661 

"  1  Deficit. 

The  names  given  to  these  districts  indicate  merely  the  com- 
munity which  may,  perhaps,  be  regarded  as  the  center. 

In  considering  all  the  above  figures,  it  should  clearly  be  un- 
derstood that  they  are  based  upon  the  engineers'  ^timates  of 
investment  and  of  depreciation  allowance.  Using  the  amount 
fixed  by  the  Commission  as  the  present  basis  for  passenger  fares 
and  the  corresponding  depreciation  allowance,  however,  the  ad- 
justed results,  as  nearly  as  we  can  estimate  them,  would  be  as 
follows: 

Surplus  on 
District.  Investment 

(Per  Cent) 

Chclsea-Kevere 4.66 

Lynn    8.35 

Salem * . . . ; 4.80 

Gloucester  2.461 

Reading- Woburn 38 

Lowell   3.98 

Lawrence    6.72 

Haverhill    3.09 

Newburyport    6.261 

Hyde  I^rk  5.50 

Quincy    2.28 

Brockton  5.33 

Taunton    4.18 

Fall  River 7.19 

New  Bedford   3.931 

1  Deficit 

Efficiency  of  Operation, 

[23]  From  the  outset,  the  Commission  has  regarded  the 
question  of  efficiency  of  management  and  operation  as  of  great 
importance  in  this  case.     An  increase  in  fares,  particularly  an 
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increase  fti  the  5-cent  unit,  is  an  expedient  of  by  no  means  cer- 
tain value.  A  street  railway  company  at  the  present  time  is,  to 
a  larger  degree  than  ever  before,  a  competitive  enterprise.  It 
must  meet  the  competition  of  other  forms  of  transportation. 
There  is  no  better  illustration  of  this  fact  than  the  Bay  State 
company  itself.  Upon  its  so-called  suburban  and  interurban 
lines  it  has  always  been  obliged  to  meet  the  competition  of  the 
steam  railroads,  but  now  it  is  faced  in  the  cities  with  the  "jitney" 
and  on  its  longer  routes  with  the  motor  bus,  a  competitor  ren- 
dered especially  formidable  by  the  excellent  roads  within  its 
territory.  This  new  competition,  the  president  of  the  company 
estimates,  has  been  responsible  for  a  falling  oflf  in  revenue  of 
from  $300,000  to  $350,000  a  year  (record,  p.  4866). 

The  company  itself  concedes  that  the  increase  in  fares  will 
result  in  loss  of  traffic.  Although  the  increase  in  the  unit  from 
5  cents  to  6  cents  would  in  itself  produce,  theoretically,  a  20 
per  cent  gain  in  revenue,  and  although  the  new  schedule,  in 
addition,  raises  the  unit  from  5  cents  to  8  cents  in  some  cases, 
introduces  new  zones,  abolishes  existing  reduced  fare  tickets, 
and  restricts  transfer  privileges,  the  total  estimated  increase  in 
revenue  is  but  14.5  per  cent,  and  little  confidence  is  expressed 
in  even  this  figure.  To  quote  Mr.  Feustel  (record,  pp.  4583, 
4584)  :  "It  is  just  frankly  a  rough  estimate,  based  on  what  the 
experience  of  those  companies  was  that  had  raised  fares  here  in 
the  East.  As  a  matter  of  fact,  so  far  as  the  city  lines  are  con- 
cerned, the  trafiic  loss  is  greater  than  we  have  assumed  on  some 
of  the  lines.  They  have  eventually  come  back,  but  they  have 
had  a  pretty  heavy  traffic  loss.  It  does  not  look  as  though  we 
might  get  as  much  as  we  had  hoped  for  under  this  estimated  in- 
crease by  the  experience  of  some  of  those  companies,  I  shoiild 
judge. ^*  Without  undertaking  to  analyze  the  figures  in  any 
detail,  it  is  quite  clear,  that  the  results  upon  street  railways  in 
Massachusetts  which  have  increased  the  unit  of  fare  from  5 
cents  to  6  cents  have  been  disappointing.  It  is  impossible  to 
say  that  no  advantage  has  resulted,  for  business  conditions  in 
1914  and  1915  make  it  difficult  to  determine  the  precise  effect. 
There  have  been  increases  in  gross  revenue,  and  it  is  quite  pos- 
sible that  these  may,  as  the  managers  of  the  roads  seem  to 
think,  have  been  larger  Uian  otherwise  would  have  accrued; 
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but  certainly  the  net  results  have  not  been  gratifying.  The 
following  is  perhaps  the  best  illustration  that  can  be  given.  In 
November,  1914,  the  Middlesex  &  Boston  Street  Kailway  Com- 
pany was  allowed  to  increase  the  unit  fare  in  its  Newton  divi- 
sion from  5  cents  to  6  cents  (with  a  ticket  concession).  The 
unit  fare  in  its  other  divisions  was  already  6  cents.  Under  the 
6-cent  fare  it  carried,  in  the  Newton  division,  in  the  months 
from  November,  1916,  to  June,  1916,  inclusive,  2.84  per  cent 
less  pai^engers  than  it  carried  under  the  5-cent  far  in  the  same 
period  in  1913-1914;  but  its  passenger  revenue  increased  5.16 
per  cent  On  the  other  hand,  the  Bay  State  Street  Railway 
Company  carried  upon  its  whole  system  5.02  per  cent  more 
passengers  in  the  former  period  than  it  did  in  the  latter,  while 
its  revenues  increased  4.82  per  cent  It  will  be  seen  that  the 
net  results  were  substantially  the  same,  although  the  Middlesex 
&  Boston  made  slightly  the  better  showing. 

The  6-cent  unit  is  admittedly  awkward  and  unpopular,  its 
pgfychobgical  effect  upon  the  person  who  pays  it  being  worse,  on 
the  whole,  than  its  financial  effect  Moreover,  conditions  in 
certain  parts  of  the  Bay  State  territory  seem  peculiarly  unfavor- 
able to  the  increase.  The  general  manager  of  the  company  has 
testified  that  imder  the  proposed  schedule  fares  between  given 
points,  particularly  in  the  Metropolitan  district,  would  in  some 
cases  be  larger  than  even  the  single  ticket  fares  upon  the  steam 
roads,  while  they  would  quite  generally  be  about  twice  as  hig^ 
as  the  coDMnutation  rates  (record,  p.  4788).  This  was  con- 
firmed by  statistics  prepared  by  the  rate  and  tariff  department 
of  the  Commission  (exhibit  88).  In  certain  parts  of  the  terri- 
tory (Lynn-Salem),  motor  bus  competition  presented  itself  be- 
fore the  "jitney"  was  heard  of.  Furthermore,  ^  the  centers  of 
larger  population  are,  in  general,  mill  and  factory  cities,  dense- 
ly  wttled,  with  the  average  haul  comparatively  short.  In  such 
localities  walking  is  a  form  of  competition  not  to  be  ignored. 
There  can  be  little  doubt  that,  if  the  fare  should  be  increased, 
many  more  mill  and  factory  hands  would  walk  to  and  from 
their  work,  an  effect  which  would  be  especially  marked  in  the 
case  of  short-haul  riders,  whose  patronage  street  railway  com- 
panies are  particularly  eager  to  secure. 

The  difficulties  which  beset  street  railway  companies  at  the 
P.U.R.1916F. 


Digitized  by 


Google 


300  MASSACHUSETTS  PUBLIC  SEBVICE  COMMISSION. 

present  time  because  of  competmg  forms  of  transportation  are 
not  peculiar  to  Massachusetts,  but  are  encountered  in  all  parts 
of  the  country.  The  policy  of  meeting  the  situation  by  increas- 
ing the  unit  of  fare  to  6  cents,  however,  is  peculiar  to  Massachu- 
setts. So  |ar  as  we  are  informed,  no  attempt  has  been  made 
elsewhere  to  increase  the  5-cent  unit,  in  cities  at  least,  although 
in  many  cases  it  has  been  reduced  by  ticket  concessions.  The 
tendency  in  other  parts  of  the  country,  in  the  main,  is  clearly 
to  meet  the  new  difficulties  as  a  merchant  in  an  ordinary  com- 
petitive enterprise  would  seek  to  meet  them ;  namely,  by  inviting 
additional  traffic  through  faster,  better,  or  generally  more  at- 
tractive service,  or  by  decreasing  expense  through  improved 
operating  me&ods.  The  progress  which  has  been  made  within 
recent  years  in  both  of  these  directions  has  been  ^icouraging. 

It  is  for  these  reasons  that  the  Commission  has  felt  that  the 
question  of  efficiency  of  management  and  operation  is  one  of 
great  importance.  While  there  is,  no  doubt,  a  reasonable  pros- 
pect that  the  increase  in  fares  proposed  would  bring  a  gain  in 
revenue,  there  are  so  many  elements  of  uncertainty  that  ike 
policy  must  be  regarded  in  the  main  as  a  last  resort  If  the 
net  income  could  be  increased  in  some  other  way  it  would  be 
better,  not  only  for  the  public,  but  for  the  company  itself.  The 
Commission,  therefore,  employed  Mr.  Bion  J.  Arnold  of  Chi- 
cago to  investigate  the  Bay  State  sysftem  with  a  view  to  deter- 
%iining  to  what  extent  improvements  and  eoonomies  in  present 
methods  of  operation  are  possible.  Briefly  stated,  he  was  em- 
ployed to  answer  the  f blowing  questions: 

"(1)  Whether  or  not  and  to  what  extent  the  Bay  State  com- 
pany, without  changes  in  its  present  property,  can  decrease  oper- 
ating expenses^ 

"(2)  Whether  or  not  and  to  what  extent  the  Bay  State  com- 
pany by  investments  in  new  property  can  decrease  operating 
expenses  and  increase  net  income. 

"(3)  Whether  or  not  and  to  what  extent  the  Bay  State  com- 
pany by  new  and  improved  methods  of  operation  can  increase 
its  revenues,  apart  from  an  increase  in  rates  of  fare;" 

Later,  certain  of  the  remonstrants  employed  Mr.  Peter  Witt, 
former  street  railroad  commissioner  of  the  city  of  Cleveland, 
to  make  a  study  of  conditions  in  Lynn  and  its  vicinity  with 
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the  smie  end  in  view.    The  somewhat  voluminous  evidence  up- 
on this  question  of  efficiency  of  oi)eration  may  be  considered 
briefly  under  the  following  heads: 
Car  OpefxUion: 

In  the  year  ended  June  30,  1914,  the  Bay  State  company 
paid  motormen  and  conductors  $1,984,450,  by  far  its  greatest 
single  item  of  operating  expense,  and  an  item  which  is  to  a  lai^e 
extent  dependent  upon  the  number  of  car  hours  run.  Obviously,, 
economy  demands  tibe  largest  possible  car  mileage  in  proportion- 
to  car  hours,  and  this  makes  the  speed  at  which  cars  are  oper- 
ated very  important  This  fact  is  generally  recognized  by  street 
railway  managers  at  the  present  time  and  upon  well-operated 
roads  every  effort  is  made  to  increase  the  average  speed.  The 
better  the  speed,  also,  as  a  rule,  the  greater  the  traffic. 

In  the  recent  wage  arbitration  case  the  general  manager  of  the 
Bay  State  company  testified  that  in  the  ^^ast  ten  or  eleven 
years"  there  have  been  little,  if  any,  reductions  in  running  time, 
a  statement  which  he  confirmed  in  these  proceedings  (record,  p. 
4812).  An  exhibit  was  also  filed  by  the  company  in  that  case 
and  introduced  in  this,  showing  that  the  average  speed  on  the 
Bay  State  system  in  1914  was  lower  than  on  other  large  Massa- 
chusetts properties  (exhibit  92),  as  follows: 

^•.^r«^««^  Miles 
^^™P^"y-                                                                          per  Hour. 

Boston  &  Worcester 16.82 

Berkshire    11.61 

Massachusetts  Northeastern 11.55- 

Boston  Elevated  (excluding  rapid  transit  lines)    10.05 

Springfield    9.86 

Holyoke    9.7ft 

Middlesex  &  Boston  9.69 

Worcester  Consolidated 9.45 

Fitchburg  k  Leominster  9.18 

Uni<m   (New  Bedford)    8.48 

Bay  State 8.35 

Mr.  Arnold  states  that  the  "average  scheduled  speed  of  sur- 
face car  operation  in  the  city  of  Chicago  is  over  9  miles  per 
hour,"  and  the  following  is  from  the  1915  annual  report  of  the 
Cleveland  Eailway  Company  (exhibit  70)  :  "The  average  speed 
of  our  cars  in  1911  was  9.6  miles  in  the  base-table  hours,  9.S 
milea  in  the  rush  hours,  and  9.6  miles  at  night.  In  1915  the 
average  speed  was  11  miles  in  the  base-table  hours,  10.2  miles 
in  the  rush  hours,  and  11.5  miles  at  night.  This  is  an  increase 
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of  nearly  15  per  cent."  Whether  these  Cleveland  figures  in- 
cluded lay-overs  does  not  appear,  but  the  average  speed  on  the 
Bay  State  system  in  1914,  eliminating  lay-overs,  was  but  9.43 
miles  per  hour  (exhibit  59).  The  comparison  of  the  Boston, 
Chicago,  and  Cleveland  systems  is  especially  striking,  since  the 
Bay  State  operates  many  so-called  interurban  lines  where  a 
comparatively  high  speed  might  be  expected. 

Mr.  Witt  considers  the  Bay  State  speed  "shameful"  (record, 
p.  4895).  Mr.  Feustel  has  the  impression  that  the  ^lines  could 
be  speeded  up,"  that  the  "average  speed  of  miles  per  hour  that 
could  be  obtained  is  greater  than  what  they  are  obtaining^' 
(record,  p.  1600).  Mr.  Arnold  sunmied  up  his  conclusions, 
which  were  supported  by  a  mass  of  data,  as  follows  (exhibit  62, 
p.  85)  :  "The  schedule  speed  of  cars  is  too  low,  both  on  the  city 
and  the  interurban  lines.  This  results  from  a  variety  of  causes, 
including  an  unreasonably  large  number  of  indicated  stops,  poor 
voltage,  on  interurban  lines  due  to  lack  of  feeders,  slow  loading, 
and  unloading  of  cars,  slow  acceleration  and  braking,  etc.  With 
these  conditions  remedied,  it  is  estimated  that  a  saving  of  be- 
tween $158,000  and  $234,000  per  year  could  be  made  by  in- 
creased speed" 

In  reply  to  these  suggestions  the  president  of  the  company, 
while  agreeing  that  the  speed  might  be  improved,  especially  if 
the  number  of  stopping  places  were  reduced,  expressed  a  doubt 
whether  any  appreciable  saving  in  expense  could  be  efiFected. 
He  laid  special  stress  upon  the  fact -that  the  Bay  State  system 
has  so  much  single  track  mileage. 

To  quote  from  his  testimony  (record,  p.  4879) : 

But,  to  illustrate,  a  single  track  line  that  has,  say,  hourly  time. 
Not  hourly  time,  but  the  run  is  made  in  an  hour.  If  we  could 
«ave  10  per  cent  there  and  get  that  down  to  50  minutes,  it  means 
a  lay-over  at  the  end  of  the  line.  It  is  not  possible  to  adjust  that. 
That  does  not  mean  that  there  is  not  a  single  case  where  you 
cannot  make  an  improvement.  I  say,  yes,  you  can  make  an 
improvement,  but  to  an  appreciable  extent,  which  you  would 
expect  from  Mr.  Arnold's  report,  it  cannot  be  done. 

Q.  The  difiiculty,  if  I  understand  you  right,  is  that  if  you 
save  the  time  you  cannot  make  valuable  use  of  it 

A.  That  is  the  point,  sir. 
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He  further  testified  that  the  cxmipany  has  a  special  time-table 
department  for  the  very  purpose  of  securing  efficiency  in  car 
operation  (record,  p.  5082). 

While  it  is  true  that  single  track  makes  the  task  of  increasing 
.  tfpeed  more  difficult,  Mr.  Arnold's  estimate  was  made  with  this 
very  difficulty  in  mind.  His  conclusions  were  not  based  upon  a 
mere  general  opinion  that  the  cars  could  be  made  to  run  faster 
but  upon  test  studies,  in  detail,  of  operation  and  actual  riding 
in  the  cities  of  Lynn  and  Lowell  and  upon  typical  interurban 
lines.  In  making  these  studies  no  possible  increase  in  speed 
upon  any  route  was  taken  into  consideration  without  reason  to 
believe  that  the  reduction  in  time  could  be  utilized,  through  the 
rerouting  of  cars,  if  necessary,  to  save  car  hours.  As  a  matter  of 
fact,  Mr.  Arnold's  estimates  were  very  conservative,  involving 
an  increase  in  the  present  average  speed  of  7.27  miles  per  hour 
on  the  city  lines  to  a  minimum  of  7.9  miles  or  a  maximum  of 
8.4  miles  per  hour,  and  a  corresponding  increase  in  the  present 
average  of  8.8  miles  in  the  interurban  service  to  a  minimum  of 
9.6  or  a  maximum  of  9.9  miles  per  hour. 

In  view  of  what  other  roads  in  other  parts  of  the  country 
and  in  this  state  are  doing,  it  is  difficult  to  believe  that  these 
very  moderate  increases  are  impossible  to  efiFect  The  following 
illustration,  while  of  minor  consequence,  is  significant.  The 
Bay  State  and  the  Massachusetts  Northeastern  companies  each 
have  a  line  between  Haverhill  and  Lawrence.  The  Bay  State 
line  is  9  miles  long  and  the  running  time  is  55  minutes.  The 
line  of  the  Massachusetts  Northeastern,  on  the  other  hand,  is  11 
miles  long,  while  the  running  time  is  but  45  minutes  (record,  p. 
2817). 

As  for  the  time-table  department,  the  scope  of  its  present 
duties  was  described  by  the  general  manager  of  the  company  as 
follows  (record,  pp.  4733,  4734) : 

Q.  If  you  will  stop  there  just  a  minute.  Mr.  Eichey  you 
say  is  in  charge  of  the  time-table  department.  Does  he  have 
anything  to  do  or  say  about  how  cars  shall  operate  in  North 
Saugus  ? 

A.  Not  how  cars  will  operate. 

Q.  I  don't  know  just  what  you  mean.  You  do  not  mean  that 
he  Las  to  liead  the  proof  of  time-tables,  I  am  sure. 
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A.  No>  sir.  I  tlimk  that  you  do  not  grasp  the  difference  there, 
Mr.  Wadleigh. 

Q.  No,  sir,  I  am  not  grasping  the  difference;  but  I  am  trying 
to. 

A.  I  will  try  to  help  you.  The  local  superintendent  would 
say  how  or  under  what  headway  he  would  route  cars.  That  is 
his  responsibility.  He  is  supreme  in  the  matter  of  local  serv- 
ice. He  is  not  interfered  with  in  that  He  puts  up  to  the  time- 
table department  what  he  wants  in  the  way  of  a  table,  and  in 
so  far  as  how  the  cars  will  be  (grated  or  how  a  route  will  be 
run  is  concerned,  Aat  is  a  matter  for  the  local  superintendent 
Mr.  Richey  would  simply  subdivide  Uiat  number  of  trips  into 
what  we  know  as  an  operating  time-table,  arranging  the  runs  in 
accordance  with  our  agreement  with  the  men,  covering  the  peri- 
od of  operation,  consolidating  the  runs  into  as  nearly  full  days 
or  otherwise  as  our  long  working  agreement  with  the  union  would 
require.     That  detail  is  imposed  on  him. 

Q.  That  is  the  detail  of  working  out  the  actual  working  sched- 
ule? 

A.  The  working  out  of  the  actual  working  schedule. 

Q.  In  the  way  of  operation  ? 

A.  Yes,  sir. 

Q.  The  local  superintendent,  you  say,  is  all  powerful  in  the 
operation  ? 

A.  In  the  operation,  yes,  sir. 

Q*  He  has  not  all  power,  wholly,  of  course,  because  he  is  regu- 
lated in  the  service  largely  by  the  equipment,  and  as  to  the 
equipment  he  has  not  all  power? 

A.  It  i^  all  in  his  hands.  I  am  speaking  in  r^pect  to  the 
operation  and  the  service  to  be  rendered.  It  is  entirely  in  their 
hands. 

Q.  Does  he  have  power,  for  instance,  to  determine  the  num- 
ber of  white  post  stops  ? 

A.  Yes,  sir. 

Q.  Absolute,  final  power  ? 

A.  Yes,  sir. 

Q.  So  that  if  down  in  Lyrm  or  in  Brockton  or  Fall  Eiver  the 
people  locally  think  it  advisable  to  have  fewer  stops  and  quicker 
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service  between  the  termini,  they  shall  apply  to  the  local  super- 
intendent, and  he  has  the  first  and  last  word  on  it? 

A.  He  would  have  the  matter  entirely  in  hand.  You  have  an 
instance — 

Q.  Do  you  mean  just  that,  Mr.  Qofff 

A.  Yes,  sir,  I  mean  just  that 

The  following  testimony  from  the  president  of  the  company 
is  also  significant  in  this  connection  (record,  pp.  5086,  5087) : 

The  Chairman:  Has  not  your  work  in  that  direction  through 
your  time-table  department,  been  confined  to  a  study  of  the  best 
method  of  co-ordination  of  the  different  lines,  so  as  to  provide 
the  least  possible  lay-over — on  the  basis  of  the  existing  speed 
schedules  ? 

Mr.  Sullivan:    Yes,  sir. 

The  Chairman :  And  if  I  understood  you  correctly,  the  study 
that  has  been  made  through  that  department  has  beey  largely 
with  a  view  of  getting  the  best  possible  efficiency  out  of  your 
system,  under  the  present  operating  conditions  and  under  the 
present  rate  of  speed;  but  there  has  been  no  similar  study  in 
r^ard  to  changes  that  might  be  made  with  a  view  to  increasing 
the  speed  of  the  different  lines?    Is  that  correct? 

Mr.  Sullivan:  Yes,  sir.  We  have  not  done  very  much  on 
the  increase  of  the  speed. 

The  Chairman :  But  you  feel,  so  far  as  the  lay-overs  are  con- 
cerned, that  while  certain  lay-overs  are  inevitable,  and  in  certain 
cases  must  inevitably  be  rather  long,  the  matter  has  received 
such  careful,  expert  examination  by  a  department  of  your  com- 
pany that  you  do  not  believe  that  the  lay-overs  can  be  substan- 
tially decreased,  unless,  as  Mr.  Eastman  su^ests,  it  is  possible 
to  get  increased  speed  or  decrease  of  running  time,  so  that  that 
increased  speed  together  with  the  present  lay-over  time,  might 
inject  a  new  element  which  would  make  it  possible  to  make  a 
new  adjustment  or  a  readjustment  of  schedules  which  might 
make  it  better  over  the  present  lines  ? 

Mr.  Sullivan :  Yes,  sir ;  that  is  not  only  possible,  Mr.  Chair- 
man, but  probable. 

The  Bay  State  company  is,  of  course,  handicapped  by  narrow, 
crowded  streets  in  some  of  its  cities,  by  crooked,  hilly  highways 
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in  the  country  districts  in  which  it  operates,  by  poor  rolling 
stock,  and,  in  far  too  many  cases,  by  bad  track  conditions.  It 
is  also  true  that  safety  ought  not  to  be  sacrificed  for  speed, 
but,  taking  all  these  things  into  consideration,  it  is  still  impos- 
sible to  escape  the  conclusion  that  this  important  question  of 
speed  of  operation  has  received  in  the  past  too  little  attention. 
It  is  a  matter  in  which  difficulties  will  be  encountered  and  in 
which  the  co-operation  of  the  public  is  necessary,  and  it  calls 
for  perseverance  and  a  high  order  of  managerial  skill ;  but  there 
are  few  departments  of  street  railway  operation  which  will  bet- 
ter repay  unremitting  consideration,  especially  in  these  days  of 
"jitney^'  and  motor  bus  competition,  or  which  hold  forth  greater 
promise.  Surely  so  difficult  and  complex  a  matter  ought  not  to 
be  left  solely  in  the  hands  of  the  local  superintendents.  It  calls 
for  centralized  attention  and  specialized  skill. 

BefoM  leaving  this  topic,  it  should  be  noted  that  Mr.  Arnold's 
estimates  of  possible  savings  through  increase  of  speed  were 
based  upon  the  present  equipment  of  the  road.  They  require 
no  changes  in  the  present  types  of  cars  nor  in  the  presait  lay- 
out of  the  system.  The  only  expense  involved  is  an  appropria- 
tion for  larger  feeder  wires,  which  will  hereinafter  be  considered, 
and  certain  repairs  and  reconstruction  of  existing  track  which 
are  essential  in  any  event  With  improved  types  of  cars  even 
larger  savings  in  operating  expense  would,  in  the  judgment  of 
Mr.  Arnold,  be  possible. 

Mr.  Arnold  also  thinks  that  the  Bay  State  company  could  in 
some  cases  reduce  the  service  which  it  is  now  providing  with- 
out injustice  to  the  public  and  with  advantage  to  itself.  His 
general  conclusion  on  this  point  was  summed  up  as  follows  (ex- 
hibit 62,  p.  85) :  "The  traffic  of  the  Bay  State  Street  Kailway 
Company  is  subject  to  a  wide  seasonal  variation,  to  which  varia- 
tion the  service  is  not  well  adjusted,  the  consequence  being  over- 
service  during  certain  portions  of  the  day  or  year,  as  the  case 
may  be.  It  is  estimated  that  a  reasonable  service  adjustment 
should  effect  a  saving  of  from  $82,000  to  $133,000  per  year." 
Changes  in  service  of  this  character  are  particularly  calculated 
to  arouse  public  opposition.  The  company  states  that  it  would 
be  glad  to  co-operate  in  such  a  step  towards  economy,  but  seems 

to  have  little  confidence  in  its  feasibility  (record,  p.  4878). 
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Reduction  of  service  in  short-haul  urban  territory  is  very  doubt- 
ful wisdom,  but  Mr.  Arnold  had  in  mind  the  longer  interurban 
lines.  Careful  study  of  conditions  would  be  essential  in  making 
such  readjustments,  but  the  patrons  of  lines  where  the  traffic 
is  very  light  cannot  reasonably  expect  a  frequent  ser^dce.  The 
Commission  thinks  it  quite  probable  that  there  may  be  routes 
where  a  lengthening  of  headway  at  certain  seasons  of  the  year 
would  be  both  justifiable  and  expedient 
Rolling  Stock: 

[24]  It  is  generally  conceded  that  the  situation  with  respect  to 
rolling  stock  is  highly  unsatisfactory.  The  condition  of  the 
present  equipment  is  characterized  by  Mr.  Arnold  as  follows 
(exhibit  62,  p.  33) :  "The  rolling  stock  that  has  recently  been 
purchased  is  of  more  modem  tjpe,  in  general  well  constructed, 
and  is  in  fair  condition.  But  much  of  the  older  equipment, 
which  represents  a  fairly  large  proportion  of  the  rolling  stock  in 
operation,  is  not  well  maintained,  nor  in  many  cases  well  adapted 
to  the  service  requirements.  Many  of  these  cars  show  lack  of 
maintenance  in  several  respects,  such  as  inadequate  truck  re- 
pairs, difficully  in  operation  of  doors,  which  seriously  interferes 
with  expeditious  loading  and  unloading  of  paBsengers,  and  in 
the  lack  or  inadequacy  of  painting,  which  very  decidedly  affects 
the  appearance  of  the  rolling  stock,  as  well  as  the  life  of  the  car 
body.''  The  failure  to  make  adequate  repairs  and  especially  to 
clean  and  paint  the  cars  properly  reflects  seriously  upon  the  man- 
agement Not  only  is  such  a  policy  poor  operating  economy  in 
the  long  run,  a  fact  which  the  management  admits,  but  it  has  a 
bad  effect  upon  the  riding  habit  and  upon  the  general  attitude  of 
the  public  and  of  its  own  employees  towards  the  company.  Mr. 
Witt  put  the  situation  picturesquely,  but  correctly,  when  he  said 
(record,  p.  4400)  :  "In  the  transportation  game  you  are  merely 
merchandising  what  you  have.  The  merchant  who  wants  to  dis- 
pose of  his  product  will  decorate  his  window  nicely.  I  suppose 
you  have  people  in  Boston  drawing  down  $6,000  a  year  who  can 
fit  up  a  window  attractively  and  so  that  people  passing  will  come 
in  and  buy.  I  cannot  see  any  difference  between  that  and  a  trans- 
portation company.'' 

[25,  26]  Aside  from  the  present  condition  of  the  cars,  the 
company  is  burdened  with  a  large  variety  of  types,  both  of  car 
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bodies  and  of  electrical  equipment,  many  of  them  antiquated  and 
obsolete.  Out  of  a  total  of  1,996  cars  in  use,  984  are  of  the  open 
type.  While  the  open  car  has  been  popular  in  this  part  of  the 
country,  beyond  question  it  is  an  expensive  luxury.  It  involves  a 
duplicate  investment,  greatly  increased  maintenance  expense,  an 
increased  accident  hazard,  loss  of  fares,  and  hardship  to  em- 
ployees. The  semiconvertible  car  can  be  made  very  nearly  as 
attractive  to  riders,  and  is  far  more  economical.  The  Bay  State 
company  has  a  heavy  excess  of  traflSc  in  the  summer  as  compared 
with  the  winter,  and  this  may  make  it  desirable  to  retain  some  of 
the  open  equipment,  but  both  Mr.  Arnold  and  Mr.  Witt  were  of 
the  opinion  that  the  open  type  car  should,  in  general,  be  aban- 
doned as  quickly  as  possible  and  the  semiconvertible  substituted. 
This  would  involve,  also,  the  replacement  of  many  of  the  present 
box  cars.  A  step  in  this  direction  has  already  been  taken  by  the 
company,  for  it  has  recently  ordered  200  new  cars  of  the  semi- 
convertible  type. 

Such  a  change  should  lessen  running  expense  very  materially. 
In  maintenance  alone  the  economy  would  be  mariced.  Not  only 
does  duplicate  equipment  swell  this  item  of  expense,  but  so  does 
age  and  diversity  of  types.  Antiquated  cars  are  in  constant  need 
of  repair,  and  where  there  is  an  almost  endless  variety  of  motors, 
trucks,  brakes,  and  similar  parts,  the  expenditure  for  labor  and 
materials  is  correspondingly  high.  The  change  would  also  involve 
economy  in  operation.  With  cars  of  modem  type,  reductions  in 
running  time  greater  than  those  which  Mr.  Arnold  has  estimated 
would  be  feasible,  and  the  accident  hazard  would  in  important 
respects  be  lessened. 

[27]  With  the  new  equipment  fare  boxes  could  also  be  used. 
It  is  significant  that  almost  alone  of  the  great  systems  of  the  coun- 
try this  company  at  present  has  not  a  single  prepayment  car, 
although  it  is  very  generally  conceded  that  this  device  tends 
materially  to  increase  revenue.  While  the  use  of  fare  boxes  on 
lines  covering  two  or  more  zones  involves  some  difficulties,  the 
Bay  State  company  has  plenty  of  lines  whwe  they  can  easily 
be  used  and  it  is  probable  that  a  method  of  utilizing  them  on  the 
longer  routes  can  be  devised.  The  company  now  agrees  that 
their  use  is  desirable  (record,  p.  4763). 

[28]  The  diange  in  equipment  would  facilitate  the  introduc- 
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tion  and  use  of  trailer  cars,  which  at  present  are  not  used  at  all. 
It  is  a  frequent  practice  of  the  company,  on  many  lines,  to  run 
so-called  "double-headers"  at  times  of  heavy  traffic;  that  is,  to 
send  out  an  extra  immediately  following  the  regular  car  and  on 
the  same  running  time  (record,  pp.  5093,  5094).  Sometimes 
three  or  more  cars  are  operated  in  this  way,  particularly  in  the 
cities,  to  handle  the  mill  and  factory  traffic.  The  use  of  trailer 
cars  in  such  situations  would  lessen  labor  cost  substantially  and 
there  are,  indeed,  lines  where  they  could  probably  be  used  to 
advantage  throughout  the  day.  While  the  construction  of  certain 
additional  track  loops  might  be  necessary,  the  economy  of  prop- 
erly designed  trailer  cars,  even  though  they  require  such  loops, 
is  now  well  established. 

[29]  The  experts  also  urged  a  limited  use  of  one-man  operated 
cars.  To  quote  Mr.  Arnold  (exhibit  62,  p.  55) :  "At  present  a 
large  number  of  lines  are  being  operated  with  the  longest  prac- 
ticable headway  to  provide  any  reasonable  service,  and  yet  the 
revenue  is  not  sufficient  to  result  in  profitable  operation.  In  such 
cases,  particularly  for  short  lines  in  suburban  territory,  the  use 
of  the  one-man  car  is  recommended  at  least  during  the  greater 
part  of  the  day."  He  estimated  a  saving  from  this  source  of  from 
$25,000  to  $39,000  a  year.  Mr.  Witt  went  much  further  and 
advised  a  certain  use  af  such  cars  on  lines  even  of  heavy  traffic, 
as  a  means  of  meeting  jitney  and  motor  bus  competiticKo.  By 
using  them  he  argued  that  far  more  frequent  service  could  be  fur- 
nished without  increased  expense.  The  company  takes  a  position 
midway  between  the  two,  believing  that  one-man  cars  can  be  used 
to  advantage  on  more  routes  than  Mr.  Arnold  apparently  thinks 
probable,  but  not  to  the  extent  which  Mr.  Witt  advocates  (record, 
pp.  4880-4882).  The  company,  it  should  also  be  stated,  cannot 
be  held  responsible  for  any  failure  to  use  such  cars  up  to  the 
present  time,  for  it  has  been  prevented  from  doing  so  by  decisions 
of  this  Commission  and  of  its  predecessor,  the  Board  of  Railroad 
Commissioners,  decisions  based  on  the  alleged  danger  involved  in 
their  operation.  It  is  possible  that  this  danger  may  have  been 
exaggerated,  and  'that  it  has  been  minimized  by  recent  improve- 
ments in  type  of  car  and  method  of  control.  At  all  events,  the 
Commission  is  quite  willing,  upon  application,  to  take  this  mat- 
ter up  airain  without  prejudice  and  give  it  renewed  consideration. 
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Car  Maintenance  Expense: 

[30]  Mr.  Arnold  pointed  out  that,  notwithstanding  the  fact 
that  painting  and  certain  repairs  have  been  neglected,  the  expendi- 
tures for  maintenance  of  equipment  have  been  abnormally  high. 
As  already  indicated,  this  is  partly  due  to  old  and  diversified 
rolling  stock;  but  other  causes  enter  in.  The  company  is  badly 
in  need  of  better  shop  facilities  for  the  heavier  repair  work,  and 
admits  this  need.  Already  it  has  plans  for  two  new  shops,  one 
north  and  the  other  south  of  Boston  (record,  pp.  6103,  5104). 
Mr.  Arnold  also  found  that  the  method  of  handling  the  mainte- 
nance work  is  not  only  unsystematic,  but  defective  in  general  plan* 
The  lack  of  system  and  adequate  records  is  well  illustrated  by 
the  difficulty  which  the  company  experienced  in  furnishing  any 
detailed  information  in  regard  to  the  maintenance  expenditures 
in  1914.  The  defect  in  plan  arises  from  the  large  number  of  car 
houses  in  which  the  inspection  and  light  repair  work  is  carried  on, 
with  the  resulting  small  average  number  of  cars  maintained  in 
any  given  housa  By  a  further  concentration  of  this  work  Mr. 
Arnold  estimated  that  a  saving  of  $43,000  per  year  could  be 
effected. 

In  conmienting  upon  this  criticism  the  company  labored  under 
some  misapprehension.  Assuming  that  the  elimination  of  many 
operating  car  houses  was  contemplated,  it  directed  attention  to 
the  wide  territory  covered  and  the  difficulty  which  would  attend 
operation  from  a  smaller  number  of  centers  (record,  pp.  4882, 
4883).  The  criticism  really  applied  not  to  the  use  of  the  present 
number  of  car  houses  as  operating  centers,  but  rather  to  their  use 
as  centers  of  maintenance  work.  In  Mr.  Arnold's  opinion  this 
work  can  be  concentrated  to  advantage  without  interfering  seri- 
ously with  the  present  system  of  operation. 

It  appears,  however,  that  in  one  case  at  least  the  number  of 

operating  car  houses  can  and  ought  to  be  reduced.     This  was, 

indeed,  admitted  by  the  company  (record,  p.  4774).    In  the  city 

of  Lynn  several  old  horse  car  bams  are  still  used  as  centers  of 

operation.    Not  more  than  two  such  centers  (tind  perhaps  only 

one)  are  desirable.     Moreover,  the  land  on  which  some  of  the 

old  bams  stand  has  so  appreciated  in  value  that  the  change  could 

be  effected  with  a  minimum  of  expense  (record,  p.  4778). 
p.u.R.ioieF. 


Digitized  by 


Google 


BAY  STATE  RATE  CASE.  311 

Power  Supply: 

The  power  problem,  on  the  whole,  has  been  handled  by  the 
company  very  well.  To  quote  from  Mr.  Arnold  (exhibit  62,  p. 
84) :  "The  power  generating  equipment,  although  mostly  old 
and  depreciated,  at  least  theoretically,  is  well  maintained,  and 
power  is  produced  as  economically  as  could  be  expected.  Al- 
though the  modem  method  of  high  tension  generation,  transmis- 
sion, and  conversion  in  substations  would  deliver  direct  current 
to  the  line  cheaper  than  is  now  done,  the  difference  in  operating 
cost  is  not  sufficient  to  pay  the  interest  on  the  investment  in  new 
plant  in  addition  to  the  interest  on  the  investment  already  exist- 
ing in  plants  thus  displaced.  With  the  present  power  load,  no 
changes  in  the  method  of  power  production  can  be  recommended, 
as  long  as  the  old  direct  current  plants  are  operated  at  their  pres- 
ent efficiency.''  The  one  defect  is  in  the  feeder  system,  where 
additional  copper  is  badly  needed.  Mr.  Arnold  found  that  the 
present  situation  results  in  a  large  waste  of  power  and  in  low 
voltage  on  many  lines,  interfering  seriously  with  the  efficient 
operation  of  the  cars  and  also  increasing  maintenance  expenses. 
He  estimated  a  saving  of  $85,000  in  power  alone  if  more  ade- 
quate feeders  were  supplied,  which  would  more  than  cover  in- 
terest and  depreciation  on  any  new  capital  required. 

In  answer  to  this,  the  company  admitted  the  need  of  a  better 
feeder  i^stem  and  that  improved  conditions  of  car  operation 
would  result,  but  it  alleged  that  no  net  saving  in  power  would 
result,  because  any  current  saved  by  the  new  feeders  would,  if  we 
understand  the  claim  correctly,  be  wasted  by  the  men  on  the 
cars  (record,  p.  5243).  It  is  difficult  for  the  Commission  to 
believe,  however^  that  such  a  situation  as  this  is  impossible  of 
correction. 
General  and  Miscellaneous  Expense: 

Mr.  Arnold  found  the  general  and  miscellaneous  expenses  of 
the  company  high  as  compared  with  other  companies  operating 
in  Massachusetts  and  even  higher  when  compared  with  com- 
panies operating  in  other  parts  of  the  United  States  which  have 
come  under  his  special  observation.  He  thought  that  it  "should 
be  easily  possible  to  effect  a  saving  in  this  item  of  about  $125,000 
per  year.''  Figures  submitted  by  the  company  show  that  the 
total  expenditures  by  the  Bay  State  for  this  purpose,  as  com- 
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pared  with  those  by  all  other  Massachusetts  companies,  except 

the  Boston  Elevated,  amounted  in  1913  to  5.21  per  cent  of  gross 

receipts  as  against  6.51  per  cent  by  other  companies,  in  1914 

to  4.95  per  cent  as  against  5.56  per  cent  by  other  companies,  and 

in  1915  to  5.76  per  cent,  exclusive  of  arbitration  costs,  as  against 

5.90  per  cent  by  other  companies.     The  following  figures  also 

were  prepared  by  the  accountants  of  the  Commission  from  the 

returns  of  all  Massachusetts  companies  reporting  od,  the  ^^class 

A*'  forms.    Two  companies  operating  in  other  parts  of  the  couur 

try,  which  are  similar  in  many  respects  to  the  Bay  State  company, 

are  included. 
P.U.K.19ieF. 
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The  Bay  State  figures  for  the  1915  year  included  $47,484  of 
extraordinary  expenditure  on  account  of  the  wage  arbitration 
proceedings  and  $14,696  for  salaries  of  division  superintendents 
which  should  have  been  charged  to  other  accounts.  But  even 
eliminating  these  items,  the  Bay  State  total  is  reduced  only  to 
5.76  per  cent,  which  is  still  relatively  high. 

It  is  true  that  comparative  statistics  are  apt  to  be  misleading 
and  that  conclusions  based  thereon  are  of  somewhat  doubtful 
value ;  but  Mr.  Arnold's  conclusions  were  not  based  entirely  upon 
statistics  but  in  part  upon  observation  and  intimate  knowledge  of 
methods  of  management  which  are  employed  by  other  companies. 
The  Commission  is  inclined  to  believe  that  some  substantial  sav- 
ing, although  perhaps  not  so  large  as  the  estimate  given  above, 
can  be  made  in  this  department.  In  saying  this  we  have  chiefly 
in  mind  methods  of  organization  and  handling  the  work.  At  all 
events,  it  is  a  matter  which  is  well  worthy  of  the  most  careful 
consideration.  Better  co-operation  from  the  public,  of  which  we 
shall  have  more  to  say  later,  would  no  doubt  help  to  decrease  this 
expense. 
Operating  Revenues: 

In  his  report  Mr.  Arnold  pointed  out  that  the  "entire  earnings 
of  the  Bay  State  property  appear  to  be  small  when  compared 
with  other  properties,  either  on  the  basis  of  the  earnings  per 
capita,  per  track  mile,  or  per  car  mile."  Yet  it  operates  in 
several  cities  of  considerable  size,  and  the  territory  covered  is, 
comparatively  speaking,  densely  populated.  One  reason  for 
these  low  relative  earnings  is  undoubtedly  the  character  of  the 
so-caUed  interurban  lines,  upon  which  no  high-speed,  limited 
service  has  been  developed.  They  are  laid  in  the  highways  almost 
entirely,  very  little  private  right  of  way  being  owned  by  the 
company,  with  the  natural  result  that  scheduled  speed  is  very 
low  in  almost  all  cases.  The  following  table,  giving  the  running 
time  on  all  routes  more  than  12  miles  long,  indicates  this  fact 
very  clearly: 
P.U.R.1916P. 
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OperatlDs  Route. 


Boston-Swampscott   

Salem-Malden   

Stoneham  Square-Salem    . . . 

Beverly-Boston   , ,,, , 

Lawrence-Salem   

Gloucester-Rockport   (Loop), 

Gloucester-Beverly 

Bracut  Center-Medf ord 

Lowell-Maiden    

Lowell-Lawrence-Haverhill  .. 

Lawrence-Maiden   

HaverhlU-Dummer  Academy 

Neponset-Nantasket 

Quincy-Brockton 

Brockton-Nantasket  

Brockton-New  Bedford 

Brockton-Taunton    

Campello-Mattapan   

Bridpewater-Providence   .... 
Taunton-Fall  River 


Lengtu  In 

Running  Time 

MUes. 

(Hours 

and  Minutes). 

12.61 

1.15 

14.09 

1.30 

15.18 

1.30 

17.21 

1.34 

21.41 

1.30 

16.99 

2.00 

16.68 

1.30 

22.15 

1.54 

22.42 

1.42 

19.66 

1.45 

22.69 

1.57 

15.38 

1.15 

13.14 

1.25 

12.86 

1.10 

21.24 

2.10 

35.38 

2.45 

15.18 

1.00 

16.05 

1.25 

25.00 

1.30 

17.61 

1.30 

Probably  because  of  this  low  speed,  which  is  hardly  encoura- 
ging to  passengers,  Mr.  Arnold  states  that  "there  apparently  has 
been  no  comprehensive  effort  made  to  encourage  long-haul  traffic, 
which  traffic  is  now  handled  to  a  great  extent  by  the  steam 
roads." 

Perhaps  in  the  future  it  may  prove  possible,  with  the  help 

of  additional  legislation,  to  reconstruct  some  of  these  routes  on 

more  efficient  lines.    Mr.  Saltonstall,  a  director  of  the  company 

who  has  had  experience  with  high-speed  roads,  testified  as  follows 

(record,  p.  4012)  :    "I  had  always  hoped,  and  continue  to  hope, 

that  if  we  ever  can  get  a  substantial  bunch  of  capital,  we  can  so 

adjust  our  through  lines  from  important  centers  to  important 

centers  as  to  get  something  better, — something  more  approaching 

what  they  have  in  the  middle  West,  so  as  to  run  fast  and  big  cars 

and  give  good  seorvice;  and  I  believe  that  a  great  deal  of  that  can 

be  done,  and  the  situation  can  be  greatly  bettered,  if  we  can  ever 

get  capital  to  get  the  roadbed  and  rolling  stock  up  in  shape  and 

possibly  take  out  some  bad  grades  by  buying  private  right  of  way 

and  go  around  bad  grades,  and  so  on."    He  felt  that  in  the  Merri- 

mac  valley,  between  Lowell,  Lawrence,  and  Haverhill,  there  is  a 

"splendid  opportunity"  for  a  high-speed  line  (record,  p.  4060), 

an  opinion  which  the  general  manager  of  the  company  apparently 

indorses  (record,  p.  3482). 
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It  is  also  true  that  the  company  is  now  very  badly  off  for  en- 
trances into  Boston.  It  has  but  one  route  reaching  the  center  of 
the  city,  and  this  is  described  by  Mr.  Arnold  as  follows  (exhibit 
62,  p.  8)  :  *  While  the  Scollay  Square  terminal  now  used  by  all 
Bay  State  lines  from  Boston  to  Chelsea,  Lynn,  Swampscott, 
Salem,  Beverly,  etc.,  is  the  best  of  the  three  Boston  termini  used 
so  far  as  location  is  concerned,  all  of  this  traffic  must  enter  Boston 
through  a  single  throat  in  which  operation  is  greatly  hampered 
by  narrow  streets  carrying  heavy  team  traffic  and  by  three  draw- 
bridges, one  of  which  is  opened  at  very  frequent  intervals  and 
which  takes  from  six  to  seven  minutes  per  swing.  Under  these 
exceedingly  unfavorable  conditions,  operation  at  any  reasonable 
speed  or  the  maintenance  of  any  schedule  is  practically  an  im- 
possibility. The  result  is  that  service  to  Chelsea  and  beyond  is 
slow  and  unsatisfactory,  and  that  the  possibility  of  delays  from 
bridge  openings  as  well  as  car  and  team  congestion  requires  very 
liberal  lay-overs  on  many  of  the  lines.  The  effect  of  such  condi- 
tions upon  through  traffic  to  Lynn,  Salem,  etc.,  is  obvious — ^par- 
ticularly when  the  steam  road  competition  is  considered."  Other 
routes  reach  the  terminal  stations  of  the  Boston  Elevated  rapid 
transit  lines  at  Sullivan  square  on  the  north  and  Dudley  street 
and  Forest  Hills  on  the  south. 

For  the  improvement  of  operating  conditions  on  the  Scollay 
square  route,  Mr.  Arnold  made  the  following  suggestion  (exhibit 
62,  p.  8) :  "The  recent  completion  of  the  East  Boston  tunnel 
[improvements]  at  <mce  suggests  a  means  of  avoiding  the  present 
congestion  by  diverting  at  least  the  interurban  routes  from  the 
Bay  State  to  the  Boston  Elevated  tracks  at  Chelsea  via  Washing- 
ton and  Meridian  streets.  East  Boston,  and  the  East  Boston  tun- 
nel. By  this  means  the  present  difficulties  due  to  narrow,  con- 
gested streets  would  be  avoided,  and  the  number  of  drawbridges 
crossed  reduced  from  three  to  one.  Undoubtedly  a  considerable 
betterment  in  service  would  result  irom  such  a  change."  He  also 
felt  that  it  would  be  highly  desirable  and  probably  advisable  to 
bring  some  of  the  oth^  routes  direct  into  tiie  heart  of  Boston 
without  change  of  passengers,  over  the  surface  or  rapid  transit 
lines  of  the  Boston  Elevated  Railway  Company. 

All  these  suggestions,  however,  are  so  largely  speculative  that 
they  have  but  a  remote  bearing  in  the  present  proceedings.    It 
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is  sufficient  to  say  that  the  Commission  is  convinced  that  the  in- 
terurban  lines  are  in  but  a  rudimentary  stage  of  development  at 
the  present  time,  and  that  they  bold  forth  the  possibility  of  large- 
ly increased  traffic,  provided  they  can  in  some  way  be  made  to 
furnish  more  expeditious  and  more  convenient  service. 

It  is  quite  probable,  also,  that  the  company  may  be  able  to 
swell  its  revenues  materially  by  a  further  extension  of  the  trolley 
freight  service.  Mr.  Arnold's  conmient  was  as  follows  (exhibit 
62,  p.  80)  :  "One  very  proper  source  of  increased  income  usually 
n^lected  is  from  the  carriage  of  express,  light  package  freight, 
and  perishable  farm  products.  In  many  interurban  centers  sched- 
uled electric  freight  service,  with  or  without  automobile  collection 
and  delivery,  is  relied  upon  largely  for  daily  transportation  of 
milk  and  garden  truck  to  the  populated  centers ;  also  for  the  hand- 
ling of  package  freight  for  quick  delivery,  special  tariffs  being  in 
vogue  covering  various  kinds  of  service  as  r^ards  collections 
and  delivery  by  the  company.  This  business  may  be  handled  over 
electric  railway  lines  mostly  at  night  or  during  specified  parts  of 
the  day  when  passenger  traffic  is  minimum.  In  principle,  it  con- 
templates the  more  intensive  use  of  the  investment  in  existing 
track,  the  net  revenue  from  which  puts  the  company  in  a  better 
position  to  improve  the  passenger  service  over  these  same  tracks." 
Up  to  the  present  time  the  company  has  attempted  to  develop 
such  service  only  to  the  south  of  Boston.  It  has  been  experi- 
mental, but  certain  unprofitable  features  have  been  eliminated 
and  the  experimental  stage  is  rapidly  being  passed  (record,  pp. 
4835,  4836).  War  conditions  have  made  recent  growth  in  busi- 
ness phenomenal.  While  the  present  situation  may  be  abnormal, 
the  prospects  are  more  hopeful  than  ever  before,  and  the  com- 
pany has  in  mind  the  extension  of  this  service  to  the  territory 
north  of  Boston  (record,  p.  4836).  In  that  territory  the  popula- 
tion is  larger  and  the  freight  service  via  the  steam  lines  between 
many  important  points  geographically  near  together  has  been 
very  unsatisfactory,  because  of  the  delays  incident  to  indirect 
routes  and  junction  points  There  is-  also  much  market  garden- 
ing. If  trolley  service  in  this  territory  is  efficiently  conducted, 
the  Commission  believes  that  it  offers  substantial  promise* 

It  is  further  possible  that  additional  revenue  may  be  secured 
by  improving  some  of  the  numerous  amusement  parks  which  the 
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company  owns,  and  charging  admission.  At  present,  these  parks 
are  free,  and  according  to  the  president  of  the  company  it  is 
doubtful  whether  they  contribute  much  to  its  net  earnings  (rec- 
ord, p.  5005).  He  seemed  to  feel  that  the  situation  would  be 
improved  if  admission  could  be  charged,  which  chapter  133  of 
the  General  Acts  of  1915  has  now  made  possible  (record,  p. 
5006). 
Unused  Real  Estate: 

At  the  present  time  the  company  owns  a  substantial  amount 
of  real  estate  which  is  not  now,  and  has  not  for  a  long  time  been, 
used  for  street  railway  purposes.  The  estimated  original  cost  of 
the  land  is  $134,338  and  of  the  buildings  $142,940.  The  esti- 
mated present  worth  of  the  land  is  $248,933.  The  total  income 
received  from  this  property  during  the  year  ended  June  30,  1914, 
amounted  to  but  $4,753.39,  without  deducting  expenses  or  taxes. 
While  the  company  claims  that  it  has  made  every  possible  effort 
to  dispose  of  this  real  estate,  we  are  inclined  to  believe  that  too 
much  stress  has  been  laid  upon  the  selling  price,  without  taking 
into  consideration  the  constant  drain  upon  the  resources  of  the 
company  involved  in  holding  this  property.  The  increase  in  esti- 
mated value  indicates  that  the  land,  at  least,  is  salable. 

In  addition  to  the  unused  real  estate,  it  seems  probable  that 
some  of  the  park  property  could  be  sold  to  advantage.  For 
example,  the  Mountain  Rock  Park  in  Tyngsborough,  near  Lowell, 
contains  99  acres  of  land  located  on  the  borders  of  a  lake,  all  of 
which  land  can  hardly  be  needed  for  park  purposes.  It  is  valued 
at  $48,000,  a  figure  at  which  the  experts  thought  the  company 
"might  reasonably  expect  to  sell  the  land''  (record,  pp.  2012, 
2013).  Furthermore,  there  is  reason  to  believe  that  the  substitu- 
tion of  semiconvertible  for  open  cars  would  release  a  certain 
amount  of  valuable  real  estate  in  cities  whidi  is  now  used  for 
storage  purposes. 
Summary: 

The  total  savings  in  expense  through  greater  operating  effi- 
ciency specifically  estimated  by  Mr.  AiTiold  may  be  tabulated  as 
follows :  ^ 
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Maintenance  of  way  and  structures 

Maintenance  of  equipment   

Conducting  transportation  power  . . 
Operation  of  cars: — 

Service  adjustment   

Speed  iiilcrease  

One-man  cars   

Car-house  expense  

General  and  miscellaneous  expense 


Maximum. 

Minimum. 

None 
$100,000 
86,000 

None 
$100,000 
85,000 

133,000 

234,000 

39,000 

43,000 

125,000 

82,000 

168,000 

25,000 

43,000 

125,000 

Total  saving 


$769,000  $618,000 


It  is  stated  that  the  mininmm  figure  is  arrived  at  hy  changes 
which  could  easily  be  effected  in  the  service,  while  the  maximum 
would  "require  more  radical  changes,  and  probably  could  not  be 
effected  until  the  conditions  have  been  improved  by  additional 
feeder  capacity,  change  of  gear  ratio,  improvement  of  poor  track 
conditions,  and,  in  fact,  a  general  improvement  of  the  entire 
service  and  property."  Mr.  Arnold,  however,  makes  this  further 
statement  (exhibit  62,  p.  77)  :  "Attention  is  again  called  to  the 
fact  that  the  savings  estimated  under  the  column  head  "Maxi- 
mum" do  not  represent  the  maximum  operating  economy  attain- 
able with  the  system.  With  the  growth  of  the  property  additional 
double  track  will  be  built  as  needed,  and  the  track  at  present 
in  bad  condition  will  necessarily  be  rehabilitated.  With  the 
growth  of  the  business  new  rolling  stock  will  be  acquired,  and  the 
use  of  much  of  the  present  old  rolling  stock  must  be  discontinued, 
new  equipment  being  substituted  therefor,  which  will  permit  the 
standardization  of  the  rolling  stock,  and  will  afford  the  oppor- 
tunity for  the  instalment  of  modem  prepayment  cars.  With  the 
extension  of  the  system  and  additional  requirements  for  power, 
it  is  probable  that  a  change  will  gradually  be  made  from  the 
present  direct  current  systems  to  a  modem  high  tension  distribu- 
tion system,  and  moreover  as  time  goes  on  it  will  be  necessary  to 
retire  many  of  the  direct  current  generating,  stations  on  account 
of  age  and  higher  maintenance,  resulting  therefrom.  When  this 
change  has  been  fully  accomplished,  material  savings  above  those 
estimated  should  be  made  in  power  generation." 

In  other  words,  the  estimated  savings  are  based  on  present 
rolling  stock,  and  involve  no  change  in  other  forms  of  property, 
except  certain  improvements  to  the  car  houses  and  shop  facilities, 
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additional  feeder  wires,  and  a  general  rehabilitation  of  neglected 
roadbed  and  track.  They  include  no  savings  which  might  follow 
the  substitution  of  better  car  equipment;  nor  do  they  take  into 
account  the  increase  in  revenue  which  would  almost  certainly 
follow  from  the  furnishing  of  better  service,  nor  any  increase  in 
revenue  from  the  trolley  freight  service,  nor  any  advantage  which 
might  accrue  from  a  changed  policy  towards  the  present  real 
estate  holdings. 

It  has  been  urged  that  his  estimates  do  not  take  into  account 
increased  capital  charges  because  of  new  investment.  More  care- 
ful consideration,  howevei:,  will  show  that  the  expenditures  in- 
volved are  largely  on  account  of  deferred  renewals  and  would 
therefore  be  chargeable  to  earnings  rather  than  to  capital.  The 
expense  of  rehabilitating  roadbed  and  track  has  been  estimated 
at  $1,659,720,  the  cost  of  additional  feeders  at  $550,000,  and  new 
shops  at  $400,000  (exhibit  64).  Assuming  that  one  half  of  the 
track  expense  could  be  capitalized  and  the  entire  cost  of  feeders 
and  shops,  which  is  a  very  liberal  estimate,  the  new  investment 
would  be  in  the  neighborhood  of  $1,750,000.  Assuming  interest 
and  depreciation  at  10  per  cent,  the  increase  in  capital  charge 
would  be  but  $175,000,  offsetting  a  comparatively  small  portion 
of  the  estimated  saving  in  expense. 
Co-operation  of  the  Public: 

The  economies  which  have  been  suggested  cannot,  however,  be 
carried  fully  into  effect  without  the  co-operation  of  the  public. 
Such  co-operation  is,  we  believe,  of  more  real  value  to  the  Bay 
State  Street  Railway  Company  than  an  increase  in  fares.  It  has 
without  much  question  been  one  of  the  chief  elements  which  have 
made  3-cent  fares  possible  in  Cleveland.  There  is  too  often  a 
tendency  to  regard  a  public  service  corporation  as  a  public  enemy 
rather  than  a  public  servant,  to  disregard  the  source  from  which 
it  derives  its  revenues,  and  to  overlook  in  considering  questions 
of  local  service  the  broader  interests  of  the  community  as  a  whole. 

This  is  well  illustrated  by  the  matter  of  paving.  In  1898  an 
act  was  passed  (Stat.  1898,  chap.  578)  which  was  clearly  intend- 
ed to  relieve  street  railway  companies  from  the  duty,  formerly 
imposed,  of  maintaining  and  repairing  the  street  surface  within 
their  track  locations,  and  to  substitute  an  excise  or  "commuta- 
tion" tax  in  place  of  this  duty,  a  tax  which  the  Bay  State  com- 
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pany  now  pays-  For  the  year  ended  June  80,  1914,  it  amounted 
to  about  $210,000.  NevertheleBs,  the  investigation  in  this  case 
of  the  property  accounts  and  operating  expenses  of  the  company 
has  brought  to  the  surface  the  fact  that  it  has  been  required, 
ever  since  this  law  was  passed,  not  only  to  pay  the  tax,  but,  with 
comparatively  few  exceptions,  to  do  the  same  work  which  it  was 
previously  required  to  do. 

The  courts  have  held  that  the  law  of  1808  did  not  in  fact 
exempt  companies  from  the  duty  of  caring  for  the  street  surface 
where  that  duty  was  imposed,  not  by  the  general  atatutee,  but 
by  provisions  in  original  location  grants;  but  in  the  many  caaes 
throughout  this  syst^n  where  the  original  grants  contain  no  such 
provisions  it  develops  that  the  Bay  State  company  has,  in  effect, 
been  required  by  various  forms  of  persuamon  to  continue  to  do 
the  old  work.  In  securing  new  locations  involved  in  the  laying 
of  double  track,  or  in  the  reduction  of  curves,  or  in  other  respects 
necessary  to  the  efficient  operation  of  the  road,  apparently  the 
company  has  continually  been  obliged  to  dicker  with  the  local 
authorities,  and  finally  to  agi^  to  perform  work  upon  the  streets 
which  the  statutes  do  not  require  or  even  contemplate  (record^ 
pp.  4666-4676). 

It  is  perfectly  natural  that  municipal  governments,  anxious 
to  keep  down  the  local  tax.  rate  by  which  they  are  so  largely 
judged,  should  seek  to  unload  upon  the  street  railway  company 
all  possible  expense,  but  such  a  policy,  in  the  long  run,  reacts 
upon  the  public  served.  Street  railway  companies  have  no  mys- 
terious source  of  revenue,  but  obtain  their  funds  from  the  people 
who  ride  in  tiieir  cars.  Any  burden  or  tax  imposed  upon  the 
company  tiiese  people  must  ultimately  pay.  If  the  tax  or  burden 
is  xmjust  it  only  means,  in  the  final  analysis,  that  a  portion  of 
the  public  is  being  subjected,  by  indirection,  to  an  inequitaUe 
form  of  special  taxation..  Furthermore,  the  burden  is  not  meas- 
ured wholly  by  the  cost  of  the  physical  work  which  the  com- 
pany is  finally  required  to  do,  for  the  continual  dickering  over 
such  matters  consumes  what  is,  in  the  aggregate,  a  very  large 
amount  of  time  and  adds  materially  to  the  cost  of  management 

The  importance  of  this  question  is  shown  by  the  fact  that, 
disregarding  such  matters  as  grading,  bridge  work,  etc.,  the  cost 
of  the  paving  alone,  for  which  the  Bay  State  company  has  paid 
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since  the  law  of  1898  was  enacted  and  which  it  has  been  ex- 
pected to  maintain,  is  estimated  at  more  than  $2,000,000.  In 
a  report  made  to  the  general  court  at  its  last  session,  the  Com- 
mission strongly  urged  that  the  present  system  should  be  changed 
by  eliminating,  in  effect,  the  present  "commutation"  tax,  by 
placing  all  paving  work  squarely  in  the  hands  of  the  municipali- 
ties, and  by  requiring  the  street  railway  companies  to  meet  only 
the  reasonable  cost  of  any  such  work  done  within  their  track 
locations.  Whether  or  not  this  is  the  best  plan  that  might  be 
adopted  is  here  immaterial,  but  at  all  events  it  is  perfectly  clear 
that  the  companies  ought  not  to  be  required  to  pay  the  present 
^^commutation"  tax  and  at  the  same  time  do  the  work  for  which 
this  tax  was  supposed  to  be  a  substitute. 

This  illustration  shows  the  tendency  and  indicates  a  burden 
from  which  the  Bay  State  company  and  its  patrons  are  justly 
entitled  to  relief.  The  co-operation  necessary  to  secure  greater 
efficiency  in  operation  must  come  more  directly  from  the  general 
public.  Take,  for  example,  the  question  of  stopping  places.  A 
reduction  in  the  present  number  of  white-post  stops  will  incon- 
venience many  patrons.  In  many  cases  it  will  mean  a  somewhat 
longer  walk  to  the  car  than  is  now  necessary.  On  the  other  hand, 
it  will  increase  scheduled  speed,  lower  expense  and,  on  the  whole, 
prove  a  benefit  to  the  community,  a.  fact  which  has  been  abun- 
dantly demonstrated  in  other  parts  of  the  country.  Mr.  Witt 
testified  that  by  eliminating  about  47  per  cent  of  the  stops  in 
Cleveland,  car  riders  were  saved  "from  3  minutes  on  short  lines 
to  as  much  as  11  minutes  on  the  longer  lines,  with  the  good  result 
that  we  brought  platform  charges  down  about  f  of  a  cent  a  car 
mile"  (record,  p.  4396).  The  total  saving  in  five  years  he  esti- 
mated at  $1,000,000.  Of  the  stopping  places  on  the  Bay  State 
system  he  said :  "The  frequency  of  the  car  stops  here  is  probably 
the  worst  that  I  ever  looked  at  I  was  up  in  Lowell  with  Mr. 
Ogden,  one  of  the  inspectors  of  the  Conunission,  and  spent  con- 
siderable time  on  the  main  street  there,  and  they  had  so  many 
poles  painted  white  that  they  all  looked  white.  These  stops  are 
too  close.  The  car  rider  ought  to  make  a  contribution  to  assist 
the  railway  company  in  maintaining  a  better  schedule  and  cutting 
down  operating  cost,  because  where  you  have  fewer  stops  per  mile, 
you  increase  the  schedule  and  of  course  out  down  the  platform 

P.U.R.1916F. 


Digitized  by 


Google 


BAT  SI'ATE  RATE  CASE.  323 

expenses,  and  then  you  make  a  material  saving  on  your  equip- 
ment, because  there  is  a  big  difference,  -whether  you  are  applying 
a  brake  15  times  a  mile,  or  whether  you  are  applying  it  8  times 
a  mile."  Mr.  Arnold  also  laid  great  stress  on  the  public  co-opera- 
tion necessary  in  securing  efficient  and  economical  service,  sum- 
ming up  his  conclusions  as  follows  (exhibit  62,  pp.  87,  88)  :  "It 
is  probable  that  such  changes  as  the  elimination  of  many  of  the 
present  indicated  stops  and  the  decreasing  of  headway  (m  over- 
served  lines  will  not  at  first  appeal  to  the  patrons  of  the  road. 
But  it  is  believed  that  the  better  service  which  should  result  from 
such  changes  would  be  not  only  more  advantageous  to  the  railway 
company,  but  also  to  the  patrons.  If  many  of  the  unreasonable 
operating  restrictions  are  continued,  it  will  not  be  possible  to 
effect  fully  the  savings  estimated.  This  can  only  result  in  the 
continued  higher  cost  of  service,  the  burden  of  which  should,  in 
all  fairness,  be  shared  by  the  public  in  the  way  of  proper  rates 
of  fare  if  such  conditions  are  insisted  upon. 

"The  joint  responsibility  of  the  city  and  public  authorities 
should  not  be  neglected  in  this  distribution  of  burden.  In  the 
matter  of  police  traffic  regulation  alone,  much  improvement  could 
be  effected,  especially  along  the  congested  thoroughfare  in  Chelsea, 
where  traffic  r^ulation  is  scarcely  in  evidence.  Affecting,  as  this 
does,  millions  of  passengers  per  year,  the  interests  of  the  public 
would  seem  to  require  the  most  vigorous  regulation  of  street  traffic 
to  give  the  cars  the  right  of  way,  at  least  during  rush  hours, 
which  right  is  already  a  statutory  right,  but  very  indifferently 
exercised.  Thus,  during  the  winter  months  snow  should  be 
promptly  removed  in  Chelsea  street,  not  permitted  to  accumulate 
along  the  roadway  as  an  additional  encumbrance  on  a  street  al-  - 
ready  too  narrow  and  obstructed  by  jogs  in  the  sidewalks  and 
car  tracks. 

"Likewise,  the  reservation  of  closed  bridge  hours  is  entirely 
inadequate  for  public  needs;  they  should  be  closed  during  the 
•entire  rush  hours  as  in  other  cities,  or  at  least  the  existing  regu- 
lations more  vigorously  enforced. 

"This  civic  responsibility  is  fully  as  definite  as  that  of  the 
company  in  keeping  the  cars  in  operation  under  all  conditions 
of  traffic,  weather,  and  business  prosperity." 

Matters  apparently  small  are  of  considerable  consequence  in 
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street  railway  operation.  The  loading  and  unloading  of  cars,  for 
instance,  has  an  importance  which  is  seldom  realized  by  the  pub- 
lic If  passengers  habitually  move  slowly^  dollars  are  lost  to 
the  company.  If  the  public  served  by  the  Bay  State  company 
prefers  small  conveniences  to  larger  benefits,  it  can  do  so,  but  it 
must  expect  to  pay  the  cost  Any  plan  for  the  improvement  of 
operating  conditions  on  this  system  calls  imperatively  for  the 
sympathetic  co-operation,  not  only  of  state  and  local  authorities, 
but  of  the  public  itself.  Minor  sacrifices  must  be  made  to 
secure  greater  gains.  In  the  past  there  has,  we  think,  been  a 
failure  to  recognize  the  necessity  for  and  the  advantage  of  such 
co-operation*  Small  concessions  have  been  withheld  which  ought, 
in  the  larger  interest,  to  have  been  granted;  petty  restrictions 
have  been  imposed  which,  from  a  lees  narrow  view  point,  would 
not  have  been  imposed.  We  believe,  however,  that  the  long  hea]> 
ings  and  the  mass  of  testimony  taken  in  this  case  have  at  least 
had  the  effect  of  altering,  somewhat,  the  public  attitude  in  this 
respect,  and  that  the  prospect  is  good  that,  if  the  Bay  State  com- 
pany make  any  serious  and  comprehensive  attempt  to  improve 
operating  conditions,  it  will  not  find  the  public  lacking  in  willing- 
ness to  co-operate. 

Conclusions. 

In  the  last  analysis  a  case  like  this  cai^not  be  decided  by  the 
mere  application  of  mathematical  formulas,  but  calls,  in  some 
measure,  for  the  exercise  of  broad  judgment  and  reasonably  dis- 
cretion on  the  part  of  the  Commission.  This  judgment  and  dis- 
cretion must  be  exercised,  however,  with  a  realization  that  this 
differs  from  a  case  where  patrons  of  a  company  are  seeking  to  re- 
duce fares.  Here  the  company  is  seeking  to  increase  its  rates, 
and  the  statute  definitely  places  upn  it  the  burden  of  proof.  To 
repeat  what  has  already  been  said :  "The  company  must  satisfy 
the  Commission  that  additional  net  income  is  needed  in  order 
that  a  fair  return  may  be  earned  upon  capital  honestly  and  pru- 
dently invested ;  it  must  satisfy  the  Commission  that  the  needed 
income  cannot  be  secured  through  more  efficient  management  and 
operation ;  and  it  must  further  satisfy  the  Commission  that  there 
is  at  least  a  reasonable  prospect  that  the  change  in  fares  desired 
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Will  result  in  an  increase  in  revenue  and  in  no  larger  increase 
Aan  is  reasonably  needed." 

The  weakness  in  the  Bay  State  system  is  not  difficult  to  under- 
stand. It  arises  from  the  original  error  in  judgment  on  the  part 
of  the  present  owners  of  the  property.  This  error  lay  in  the  too 
hasty  combination^  on  an  equal  basis,  of  all  sorts  and  conditions 
of  companies,  without  any  adequate  consideration  of  the  fact  that 
some  of  the  older  properties  had  suffered  in  capitalization  and 
physical  condition  from  the  operations  of  certain  predatory  syn- 
dicates, and  that  many  of  the  newer  properties  were  manifestly 
"speculative"  in  their  nature  and  constructed  in  territory  where 
the  hope  of  any  early  return  was  exceedingly  small.  Coupled 
with  and  accentuating  this  error  was  the  inflation  in  the  shares  of 
the  holding  company  used  in  bringing  about  the  combination. 
It  is  true  that  criticism  after  the  event  is  often  unjust;  and  this 
consideration  would  be  entitled  to  much  weight  if  the  project  in 
its  inception  had  been  the  result  of  carefully  matured  judgment. 
But  evidence  to  this  effect  is  lacking.  The  real  character  of  the 
preliminary  investigation  is  concisely  indicated  by  the  following 
passage  from  the  opening  statement  of  counsel  for  the  company 
(record,  p.  36)  :  "Closer  inspection  of  some  of  the  lines  of  rail- 
way that  had  be^i  acquired  revealed  an  astonishing  need  of  re- 
pairs and  reconstruction.  Here  there  was  a  mistake  that  accounts 
for  a  IcHttg  and  perplexing  train  of  troubles." 

ErcHn  this  initial  handicap  the  system  and  its  managers  have 
continually  been  suffering.  Portions  of  the  property  have  ahvays 
been  dragging  down  the  rest,  and  the  history  of  the  system  is  the 
history  of  a  struggle  against  odds  to  meet  the  demands  which  the 
situation  and  the  securities  of  the  Massachusetts  Electric  Com- 
panies have  imposed.  The  constant  tendency  has  been  to  live  in 
the  present  and  let  the  future  take  care  of  itself,  and  the  results  of 
this  policy  are  now  being  felt.  We  cannot  help  believing  that  this 
continual  struggle  has  had  its  effect  upon  the  men  directly  in 
charge  of  the  management  of  the  property,  a  fact  which  should 
not  be  overlooked  in  weighing  the  character  of  their  work.  They 
have  been  faced  with  a  difficult  and  oppressive  situation  in  which 
they  have  not  wholly  been  free  agents.  As  the  president  of  the 
company  has  well  said,  the  property  has  never  been  in  a  "normal" 

condition  (record,  p.  4993), 
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Sharing  the  responsibility  for  present  conditions  with  the  orig- 
inal error,  but  traceable  to  it,  two  facts  are  brought  clearly  to  light 
by  the  evidence.  In  the  first  place,  making  every  allowance  that 
can  reasonably  be  made,  the  property  has  been  permitted  to  nm 
down  in  a  manner  which  cannot  be  justified.  Passing  over  the 
failure  to  provide  for  future  depreciation,  the  neglect  to  make  cur- 
rent repairs  and  renewals  when  due  and  to  keep  the  property  in 
suitable  condition  for  safe,  efiicient,  and  and  economic  operation, 
is,  under  the  circumstances  of  the  case,  diflScult  to  excuse.  In  the 
second  place,  apart  from  this  neglect,  the  company  has  failed  to 
satisfy  our  minds  that  additional  net  income  cannot  be  secured 
through  more  efficient  manag-ement  and  operation.  Without  un- 
dertaking to  say  that  either  Mr.  Arnold  or  Mr.  Witt  is  wholly 
right,  or  that  the  savings  which  have  been  estimated  can  be  fully 
realized,  the  Commission  is  far  from  convinced  that  the  company 
has  done  all  that  it  can  reasonably  be  expected  to  do  in  this  di- 
rection. 

The  company  now  seeks  an  increase  in  the  rates  of  fare 
throughout  its  entire  territory,  in  the  densely  populated  as  well 
as  in  the  sparsely  settled  sections,  on  the  paying  lines  as  well  as 
on  those  which  are  not  self-supporting,  an  increase  estimated  to 
realize  about  $1,250,000.  Can  such  an  increase  with  justice  be 
permitted?  Taking  the  year  ended  June  30,  1914,  as  a  test,  the 
analysis  which  we  have  made  of  the  evidence  shows  that  the  com- 
pany failed  by  about  $600,000  to  earn  a  fair  return  from  its  pas- 
senger business  in  Massachusetts  upon  the  present  amoimt  of 
capital  honestly  and  prudently  invested  and  used  therein.  In 
considering  this  deficiency,  the  fact  that  wages  and  property,  as 
well  as  revenue,  have  increased  since  1914,  ought  not  to  be 
ignored,  nor  the  fact  that  no  inconsiderable  amount  of  capital,  re- 
sulting probably  in  increased  fixed  chaises,  will  be  required  in 
the  future  for  additions  and  betterments  if  the  system  is  to  bo 
developed  as  it  should  be  developed.  A  situation  undoubtedly 
exists  which  calls  for  treatment.  On  the  other  hand,  it  is  not  a 
situation,  in  our  judgment,  which  need  cause  discouragement. 
The  company  operates  in  many  thickly  populated  and  growing 
districts  where  traffic  opportunities  are  large  if  they  can  but  be 
developed.     As  a  matter  of  fact  the  showing  which  the  avstem 

made  in  the  1914  year  was,  on  the  whole,  better  than  the  sho^  • 
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ing  in  many  previous  years  when  no  increase  in  fares  was  sought. 
Had  it  not  been  for  the  great  increase  in  maintenance  expense, 
the  relative  improvement  would  have  been  marked.  If  the  com- 
pany and  the  public  will  co-operate,  and  each  do  its  reasonable 
share  toward  the  relief  of  present  conditions,  the  prospects  for  the 
future  cannot  be  considered  unfavorable. 

The  company,  as  we  have  already  stated,  must  expect  tempo- 
rarily to  suspend  dividends  on  its  common  stock  and  turn  back 
earnings  into  the  property.  This  may  seem  a  drastic  prescription, 
but  the  situation  clearly  calls  for  it  in  order  to  place  the  future 
earning  power  of  the  system  upon  a  more  stable  basis.  It  is,  in- 
deed, no  more  than  has  often  been  found  necessary  in  well-ma  u- 
aged  industrial  enterprises.  It  is  essential,  from  the  point  of  view 
of  all  concerned,  that  the  results  of  recent  neglect  of  the  property 
should  be  overcome,  and  that  it  should  be  restored,  as  soon  as  pos- 
sible, to  first-class  physical  condition  suitable  for  efficient  opera- 
tion. 

In  the  second  place  the  Commission  is  convinced  that  an  op- 
portunity exists  for  adding  to  net  earnings  through  improved 
methods  of  operation,  which  is  deserving  of  the  most  serious  at- 
tention of  the  management.  In  saying  this,  we  have  in  mind  not 
only  a  decrease  in  operating  expenses,  but  also  an  increase  in 
operating  revenues.  It  is  a  matter  the  importance  of  which  can- 
not be  overestimated.  The  company  ought  to  follow  up  the  sug- 
gestions which  have  been  made  in  this  case  by  Mr.  Arnold  and 
other  experts,  with  an  open  mind  and  with  the  aid  of  the  best 
skill  which  it  can  command.  In  such  an  endeavor  this  Commis- 
sion stands  ready  to  assist  and  co-operate  in  every  feasible  and 
proper  way. 

Aside  from  an  increase  in  fares,  the  community,  we  think,  can 
reasonably  be  expected,  both  for  its  own  sake  and  for  the  sake  of 
the  company,  to  lend  its  aid  in  the  following  ways :  In  the  first 
place,  it  can  give  its  sympathetic  co-operation  to  the  work  of  im- 
proving operating  conditions  by  making  such  small  sacrifices  as 
the  larger  good  may  seem  to  demand,  and  by  removing  all  unnec- 
essary obstacles  from  the  path  of  this  work.  For  example,  the 
patrons  of  the  road  can  consent,  without  complaint,  to  a  reason- 
able reduction  in  the  present  excessive  number  of  stopping  places, 

and,  in  exceptional  cases,  perhaps,  to  a  certain  reduction  in  serv- 
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ica  Through  their  local  govemments  ihey  can,  also  help  to  im- 
prove traffic  conditions  on  the  streets,  so  that  the  operation  of  cars 
may  not  unnecessarily  be  impeded,  and  can  grant,  without  impos- 
ing imdue  restrictions,  such  new  locations  as  may  from  time  to 
time  be  necessary  for  the  improvement  of  the  service. 

In  the  second  place,  the  public  can  relieve  the  company  from 
any  unjust  burdens  or  restrictions  which  may  now  be  imposed. 
So  long,  for  eicample,  as  the  present  "commutation"  tax  is  paid, 
it  is  unreasonable  to  expect  the  company  to  meet  the  cost  of  work 
on  the  street  surface,  except  in  so  far  as  it  disturbs  that  surface  it- 
self. Indeed,  it  may  be  that  the*  entire  system  of  street  railway 
taxation  is  in  need  of  revising,  and  that  less  onerous  burdens 
should  be  imposed  in  this  manner  upon  the  companies  and  the 
public  which  they  serve.  Much  can  also  be  done,  in  the  case  of 
the  "jitneys,"  by  assuring  conditions  of  fair  competition.  The 
operators  of  this  new  form  of  public  service  ought  to  be  subjected 
to  proper  public  regulation  and  to  some  of  the  obligations  which 
the  owners  of  the  regularly  established  forms  of  transporta- 
tion are  by  law  compelled  to  observa 

In  the  judgment  of  the  Commission,  the  public  can  also  be  rea- 
sonably expected  to  make  contribution  in  the  form  of  some  in- 
crease in  fares.  In  our  opinion  the  proposed  new  schedule  which 
has  been  filed  manifestly  cannot  be  allowed,  and  the  right  to  carry 
it  into  effect  must  be  denied.  There  is  no  evidence  before  the 
Commission  which  would  justify  it  in  permitting  the  r^ular  unit 
of  cash  fare  to  be  increased  in  the  populous  centers  which  are  al- 
ready carrying  their  fair  share  of  the  burden.  We  also  have 
grave  doubt  whether  an  increase  in  the  5-cent  unit  in  this  thickly 
settled,  short-haul  territory  where  "jitney"  competition  is  so  fea- 
sible and  so  prevalent  would  be  of  material  benefit  to  the  com- 
pany. It  is  not  a  policy  which  street  railway  companies  general- 
ly in  this  country  have  thought  it  wise  to  adopt.  Any  increase  in 
the  unit  cash  fare  must,  therefore,  upon  the  evidence,  be  disal- 
lowed in  the  present  5-cent  zones  within,  or  from  the  centers  of, 
the  following  cities:  Boston  (including  Hyde  Park),  Brockton, 
Chelsea,  Everett,  Fall  River,  Haverhill,  Lawrence,  Lowell,  Lynn, 
Maiden,  Melrose,  Quincy,  Revere,  Salem,  Taimton.  These  are, 
broadly  speaking,  the  districts  in  which  the  company  has  pro- 
.posed  to  sell  9  tickets  for  50  cents.    The  5-cent  zones  radiating 
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from  these. oeotears  include^  in  whole  or  in  part,  adjoining  cities 
and  towns  as,  for  instance,  Beverly,  Peabody,  Saugu%  and 
Swampsoott 

The  other  lines  opiated  by  the  company,  in  general,  form  part 
of  the  interurban  routes  as  distinguished  from  what  m,ay  be  called 
the  urban  and  suburban  portions  of  the  system,  and  are  located 
in  the  less  populous  districts.  If  the  company  wishes  to  increase 
the  prevailing  fares  upon  these  lines,  it  is  just  and  reasonable,  in 
our  judgment,  for  it  to  do  so.  Certain  restrictions  upon  the  dis- 
cretion of  tiie  management  in  this  respect  should,  however,  be  in- 
dicated. The  company  in  its  schedule  of  proposed  fares  has,  in 
certain  cases,  provided  for  an  increase  of  the  unit  cash  fare  beyond 
6  cents,  has  introduced  certain  new  fare  zones,  and  has  made  cer- 
tain alterations  in  existing  zones  and  transfer  privileges.  The 
Commission  haa  not  been  able,  from  the  evidence  submitted  by 
the  company  and  within  the  limits  of  time  at  its  disposal  since 
the  close  of  the  hearings,  to  deal  with  such  changes  in  the  present 
proceeding.  For  this  reason  and  also  because  such  fare  increases 
would,  in  any  event,  yield  a  small  increase  of  revenue  and  might 
cause  serious  hardship  to  cert^  small  groups  of  riders,  the  Com- 
mission is  of  the  opinion  that  no  changes  of  this  character  can  be 
allowed  at  this  time.  This  finding,  however,  is  not  intended  to 
preclude  the  company  from  filing  a  new  notice  and  schedule,  em- 
bodying such  changes  of  this  character  as  it  deems  proper,  when 
opportunity  may  be  afforded  for  a  more  detailed  consideration  of 
the  circumstances  of  each  particular  case. 

An  order  will  be  entered  canceling  the  rates  and  charges  stated 
in  the  schedule  filed  with  the  Commission.  The  company  is,  how- 
ever, authorized  to  file  a  new  schedule,  to  become  effective  after 
thirty  days  from  the  filing  thereof,  of  rates  for  the  transporta- 
tion of  passengers  on  all  its  lines  upon  the  basis  herein  set  forth, 
which  schedule,  upon  approval  by  the  Commission  and  proper  no- 
tice, will  be  allowed  to  become  effective  without  further  hearing 
thereon.  With  respect  to  reduced  fare  tickets,  the  Commission 
doubts  its  authority,  in  general,  to  require  the  company  to  put  in- 
to effect,  or  continue,  concessions  over  the  regular  rates  of  fare, 
but  reserves  the  right,  before  approving  any  new  schedule  of  fares, 
to  consider  the  propriety  and  advisability  of  the  discontinuance  of 

such  concessions  in  certain  cases. 
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Any  readjustment  of  fares  involves  so  many  uncertain  factors 
that  it  is  manifestly  impossible  to  estimate  accurately  in  advance 
the  results  which  will  accrue  from  the  changes  indicated  herein. 
If,  after  an  experience  of  not  less  than  one  year  under  the  new 
rate  schedule,  the  situation  might  appear  either  to  the  company  or 
to  the  public  to  warrant  a  further  revision  of  rates,  the  Commis- 
sion is  prepared  upon  application  to  deal  with  the  situation  anew 
in  the  light  of  conditions  then  prevailing. 

The  several  petitions  of  the  aldermen  of  Fall  River,  of  certain 
legal  voters  of  the  city  of  Lynn,  of  the  selectmen  of  Saugus,  and 
of  the  selectmen  of  Burlington,  dealt  with  certain  phases  of  the 
subject  of  this  inquiry.  Upon  the  understanding  that  they  were 
to  be  considered  in  the  general  investigation,  they  were  not  spe- 
cifically urged  at  the  hearings.  We  believe  that  the  questions 
raised  in  the  petitions  are  disposed  of  in  the  discussion  and  find- 
ings in  the  present  proceeding,  and  the  petitions  are  to  be  placed 
upon  file.  The  general  rulings  made  and  conclusions  reached 
herein  make  it  unnecessary  formally  to  rule  upon  certain  mo- 
tions filed  during  the  course  of  the  hearings. 

ORDER. 

Notice  of  the  Bay  Staie  Street  Railway  Company  of  Proposed 
Changes  in  Fares  and  Fare  Limits  and  in  Transfer  Privi- 
leges upon  its  Railway. 
It  appearing  that  on  October  21,  1915,  an  order  was  entered 
suspending  imtil  May  1,  1916,  the  rates  and  charges  stated  in  the 
schedule  described  in  said  order ;  and  that  said  rates  and  charges 
were  further  suspended  under  the  provisions  of  chapter  24  of  the 
(Jeneral  Acts  of  1916,  to  September  1,  1916,  by  an  order  dated 
April  24, 1916 ;  aud- 
it further  appearing  that  a  full  investigation  of  the  matters 
and  things  involved  has  been  had,  and  that  the  Commission  on  the 
date  hereof  has  made  and  filed  a  report  containing  its  findings  of 
fact  and  conclusions  thereon,  which  said  report  is  herein  referred 
to  and  made  a  part  hereof,  it  is — 

Ordered  that  the  Bay  State  Street  Kailway  Company  be  and 
is  hereby  notified  and  required  to  cancel  the  rates  and  charges  and 
changes  of  fare  limits  and  transfer  privileges  stated  in  the  schedr 
ule  specified  in  said  orders  of  suspension. 
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It  is  further  ordered  that  a  copy  of  this  order  be  filed  with  said 
schedule  at  the  office  of  the  Commission^  and  a  copy  hereof  be 
forthwith  served  upon  the  Bay  State  Street  Railway  Company. 

APPENDIX  A, 

Area,  Population,  and  Density  of  Population  of  Cities  and  Towns  SerTed 
by  the  Bay  State  Street  Railway  Ck>mpany. 

Population  of  Maasachuaetta  Ciitea  amd  Towna  aa  of  the  Year  1915;  Popu- 
lation of  New  Hampahire  and  Rhode  laland  Citiea  and  Towna  aa  of  the 
Year  1910, 

Massachusetts  Cities. 


Name. 

Population. 

Area  in 
SquareMiles. 

Population 

per 
Square  Mile. 

Beverly    

22,959 

745,439 
62,288 
43,426 
37,718 

124,791 
24,478 
49,450 
90,250 

107,978 
95,803 
48,907 
30,509 
16,880 

109.568 
15,311 
40,674 
25,178 
37,200 
36,161 
16,410 

15.32 

47.34 

21.48 

2.17 

3.75 

38.08 

26.45 

35.83 

7.24 

14.27 

11.22 

5.13 

8.62 

4.80 

19.80 

8.90 

16.64 

6.32 

8.18 

48.59 

13.11 

1,498.6 

Boston  *. 

15;746.4 

Brockton   

2,899.8 

Chelsea    

20,001.9 

Everett    

10,058.1 

Fall  River    

3,277.0 

Gloucester 

926.4 

Haverhill    

1,380J 

TAwr4>Tice r . ,  -  r  - 

12,466.7 

Lowell   

7,566.7 

Lynn 

8,538.6 

Maiden 

9,533.5 

Medf ord 

3,539.3 

Melrose   

3,516.6 

New  Bedford 

6,633.7 

Newburyport    

1,720.3 

Onincv 

2,444.3 

Revere  

3,983.8 

Salem 

4,647.6 

Taunton 

744.2 

Wobum  . . . ; *. 

1,261.7 

Ibtal    

1,781,387 
855,007 

363.24 
67.14 

4,904.1 1 

Less  Boston  and  New  Bedford 

12,734.6 

926,380 

296^0 

3,128.6  1 

i  Average. 
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Area,  Population,  Etc. — OimHiwed. 
MaaBachuaetts  Towns. 


Name. 


Abington 

Andover 

Arlington 

Avon    

Billerica    

Braintree 

Bridgewater   .... 

Burlington    

Chelmsford 

Danvers  ........ 

Dedham 

Dighton 

Dracut 

East  Bridgewater 

Easton 

Essex  

Freetown 

Georgetown 

Groveland  

Hamilton 

Hanover 

Hingham 

Holbrook 

Hull   

Ipswich    

Lakeville 

Lyimfteld     

Marblehead 

Methuen    

Middleborough  . . 

Middleton   

Milton   

Needham   

Newbury  

North  Andover   . 
North  Reading  . . 

Norwell 

Norwood   

Peabody  

Randolph 

Raynham 

Reading 

Rehoboth 

Rockland 

Rockport 

Rowley 

Saugus  

Seekonk 

Somerset 

Stoneham    

Stoughton 

Swampscott 

Tewksbury 

Tyngsberough  . . . 
Wakefield    

P.U.R.1916f; 


Area  in 

Population 

Population. 

SquareMiles. 

per 
Square  Mile. 

5,64« 

10.14 

399.2 

7,978 

31.99 

249.3 

14,889 

5.54 

2,687.6 

2,164 

4.50 

480.8 

3,246 

25.96 

125.0 

9,343 

14.41 

648.3 

9,381 

28.14 

333.3 

751 

11.88 

63.2 

5,182 

22.96 

225.7 

11,177 

13.84 

807.6 

11,043 

10.79 

1,023.4 

2,499 

22.35 

101.8 

4,022 

21.30 

188^ 

3,689 

•17.72 

908.1 

5,064 

29.44 

172.9 

1,677 

14.38 

166.0 

1,633 

36.21 

46.1 

2,058 

13.27 

156.1 

2,377 

9.37 

253.6 

1,879 

14.99 

125.3 

2,666 

15.63 

170.6 

5,264 

22.59 

233.0 

2,948 

7.32 

402.7 

2,290 

2.53 

906.1 

6,272 

33.35 

188.0 

1.491 

36.16 

41.2 

1,112 

10.49 

106.0 

7,606 

4.42 

1,720.8 

14,007 

23.05 

607.fi 

8,631 

72.96 

118.3 

1,308 

14.46 

90.4 

8,600 

13.20 

651.5 

6,542 

12.75 

613.1 

1,590 

24.34 

65.3 

5,956 

27.83 

214.0 

1,292 

13.53 

96.4 

1,563 

21.33 

73.2 

10,977 

10.59 

1,036.6 

18,625 

16.81 

1,107.9 

4,734 

10.32 

458.7  . 

1,810 

20.72 

87.3 

6,805 

9.85 

690.8 

2,228 

47.46 

46.9 

7,074 

10.11 

699.7 

4,351 

7.07 

615.4 

1,481 

19.03 

77.8 

10,226 

11.58 

883.0 

2,707 

18.68 

148.1 

3,377 

8.51 

396.8 

7,489 

6.65 

1,120.1 

6,982 

16.39 

426.9 

7.345 

3.09 

2,377.0 

5,265 

20.88 

252.1 

967 

17.85 

64.1 

12,781 

7.89 

1,619.8 
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Area,  Population,  Etc. — Ooniimued. 
MassachuBetts  Towab — Continued, 


Name. 


Walpole 

Wenham 

West  Bridgewater 
West  Newbury  . . . 

Westwood   

Weymouth 

Whitman 

Wilmington 

Winchester   


Total 


Population. 


Area  in        Population 
SquareMiles.  g^ JJ^eMle. 


5,490 
1,068 
2,741 
1,529 
1,448 

13,969 
7,520 
2,330 

10,005 


346,220 


21.09 

8,21 

15.75 

14.66 

11.24 

17.72 

6.98 

17.12 

6.27 


1,097.64 


260.3 
130.0 
174.0 
104.3 
128.8 
788.3 

1,077.3 
136.1 

1,505.6 


315.4 1 


New  Hampshire  Cities  and  Towns. 

Nashua    •••• 

26,005 
1,344 

32.02 
28.04 

812.1 

Hudson    

47.9 

Total    .... 

27,349 

60.06 

455.3 1 

i  Average. 


Rhode  Island  Cities  and  Towns. 


Name. 

Population. 

Area  in 
SquiCreMUes. 

Population 

per 
Square  Mile. 

Newport •• 

27,149 
1.708 
2,681 
4,300 

9.00 
12.50 
23.30 
30.00     • 

3,016.5 
136.6 

Middleton   

Portsmouth « 

115.1 

Tiverton «.... 

143.3 

Total 

35,838 

74.80 

479.1 1 

Summary. 


OitiM  in  M&flsaehusetts 

1,781,387 

346,220 

27,349 

35,838 

363.24 

1,097.64 

60.06 

74.80 

4,904.1 

'Pnnma   in    \f Aflflll.(^hllRPttil 

315.4 

Cities  and  towns.  New  Hampshire  . . . 
Cities  and  towns,  Rhode  Island 

455.3 
479.1 

Less  Boston  and  New  Bedford 

2,190,794 
855,007 

1,595.74 
67.14 

1,372.9  1 
12,734.6 

1,335,787 

1,528.60 

873.8  1 

1  Average. 
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APPENDIX  B. 

Street  Railway  Companies  Consolidated  Into  the  Bay  State  Street  Railway 

Company. 


Companj. 


Beverly  &  Danvers 

Boston,  Milton,  &  Brockton 

Braintree  

Randolph  

Brockton  (Old  Colony)    

Brockton  &  Holbrook 

Brockton  &  Stoughton   

East  Side 

Whitman  

Brockton,  Bridgewater,  &  Taunton 

Brockton  ft  East  Bridgewater 

Dighton,  Somerset,  ft  Swansea 

(4)  Georgetown,  Rowley,  ft  Ipswich 

Globe  

Fall  River 

Qlouoester 

Gloucester,  Essex,  ft  Beverly  

Gloucester  ft  Rockport 

(2)  Hanover  (South  Shore  and  Boston ^    

Braintree  ft  Weymouth  

Bridegwater,  Whitman,  ft  Rockland   

Hingham 

Hull  

Nantasket  Electric 

Rockland  ft  Abington    

(3)  Haverhill  ft  Andover 

(4)  Haverhill,  Georgetown,  ft  Dan  vera 

(3)  Lawrence  ft  Reading  

(6)   Lowell  ft  Boston  (Lowell  ft  Woburn)    

Lowell,  Lawrence,  ft  Haverhill  

Haverhill  d  Oroveland 

Merrimack  Valley  

People's   

(2)  LoweU  Horee  R,  R.   (Lowell  and  Suburban) 

Lowell  d  Dracut 

Lynn  d  Boston  (Boston  ft  Northern),   (Bay 

State)    

Essex  Electric 

Lynn  Belt  Line  

Lywn  City 

Naumkeag 

Salem  d  Damsere  

Salem  d  So.  Danvere  ( Salem )    

(3)  Middleton  ft  Danvers 

Mystic  Valley 

Arlington  ft  Winchester 

Needham  ft  Boston   

<1)   New  Bedford,  Middleborough,  ft  Brockton  . . . 

Norfolk  Central 

Norfolk  Suburban   

North  Wohum 

Providence  ft  Taunton   

P.U.R.1916F. 


Commenced 
Operation. 


1890 
1800 
1804 
1896 
1881 
1892 
1895 
1888 
1891 
1807 
1897 
1896 
1900 
1880 
1896 
1886 
1895 
1895 
1896 
1895 
1897 
1896 
1891 
1895 
1803 
1002 
1806 
1000 
1001 
1803 
1877 
1867 
1807 
1864 
1886 

1860 
1890 
1890 
1874 
1876 
1884 
1863 
1901 
1896 
1897 
1899 
1899 
1896 
1894 
1866 
1898 


Mileage  When 
Acquired  by 

Mamachnaetts 

Electric 
Companies. 


3.160 
10.364 
11.710 

46.747 


21.170 
4.325 
12.667 
18.183 
30.521 

0.173 
22.262 

1.574 
69.226 


6.051 
6.020 

12.713 
9.203 

64.860 


64.654 


120.100 


13.798 
6.532 

3.070 
32.212 

6.974 
12.345 

7.683 
13.852 
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Company. 


CommeDced 
Operation. 


Mileage  When 
Acquired  by 
MaflsachnaettB 

Electric 
Companies. 


Quincy  d  Boston 

Manet  , 

Quincy 

Reading  k  Lowell  

(3)   Reading,  Wakefield,  and  LynnAeld 

Rockport  

Salem  &  Wakefield 

Taunton » 

Taunton  &  Brockton 

Wakefield  &  Stoneham 

West  Roxbury  &  Roslindale 

Wobum  &  Reading 


1889 
1890 
1888 
1895 
1902 
1896 
1898 
1873 
1897 
1892 
1896 
1896 


40.359 


11.968 

7.212 

6.788 

6.363 

18.396 

13.539 

15.830 

15.440 

4.231 


In  the  above  list  the  original  names  of  the  companies  are  given  In  each 
ise.  Where  the  original  names  were  afterwards  changed,  tiie  change  is 
noted  in  parentheses.  Companies  whose  names  are  in  italics  original^ 
operated  horse  car  lines.  Companies  whose  names  are  indented  were  con- 
solidated with  others  prior  to  the  advent  of  the  Massachusetts  Electric  Com- 
panies and  are  listed,  In  eaeh  case,  under  the  name  of  the  company  with 
which  they  were  merged.  The  Massaehusette  Electric  Companies  acquired 
control  of  the  twenty-eight  companies  whose  names  are  not  indented  or 
preceded  by  a  niuneral  in  June,  1899;  of  the  company  marked  (1),  very 
shortly  afterwards;  of  the  companies  marked  (2),  in  August  and  September, 
1900;  of  the  companies  marked  (3),  in  the  year  ended  September  30,  1901; 
of  the  companies  marked  (4),  in  the  year  ended  September  30,  1904;  and  of 
the  company  marked  (5),  in  tlie  year  ended  September  30,  1906. 


APPENDIX  a 

Bay  State  Street  Railway  Company. 

Detail  of  Overhead  Charges, 

Historic  Cost. 


Land 

Track  and  roadway 

Paving 

Bridges 

Transmission  and  Distribution 

Underground  conduits 

Buildings 

Helling  stock 

Service  equipment 

Power  plant  and  substation 
equipment 

Miscellaneous  and  general 
equipment  includes  furnl 
ture  and  fixtures , 


EdkI- 
neer- 
toff. 


1.0 
4.5 
2.5 
4.5 
3.5 
10.0 
5.0 
2.5 
4.0 

5.0 


.5 


Inter- 
est. 


2.5 
2.5 
1.5 
2.5 
2.5 
1.0 
2.5 
2.0 
2.5 

2.0 


.5 


Taxes. 


Insor- 
ance. 


Oon- 

tlDRen- 

cles. 


I.O 
5.0 
2.0 
3.0 
5.0 

3.0 
1.0 
2.0 

3.0 


3.0 


Or- 
ganiza- 
tion. 


3.0 
3.0 
3.0 
3.0 
3.0 
3.0 
3.0 
3.0 
3.0 

3.0 


Total. 


8.0 
16.5 

9.5 
13.5 
14.5 
14.5 
14.5 

9.0 
12.0 

14.0 


3.0       8.0 
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APPENDIX  D. 

Bay  State  Street  Railway  Company,  Maintenance  Curves  for  Fiscal  Years 

1803-1916. 


APPENDIX  E. 

Statement  of  Lives  of  Property  Used  by  Bay  State  Engineers  in  Computing 
Annual  Depreciation. 

Years. 

Bridges,  culverts,  and  drains : 

Steel  bridges  over  railroads    , 25 

Steel  bridges  over  streams    30 

Timber  bridges  over  railroads  15 

Timber  bridges  over  streams 20 

Timber  culverts  20 

Dry  rubble  culverts .• 25 

Masonry  and  concrete  structures   75 

Vitrified  pipe  culverts  and  drains   30 

Castiron  pipe  culverts  and  drains 60 

Catch  basins 50 

Buildings : 
Dependent  upon  material  and  type ^  • . .  15-75 

P.U.R.1916F. 
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Curs  and  car  equipment: 
Bodies :  .    . 

D.    T.    semis    20 

S.  T.  semis 22 

D.  T.  box 25 

S.  T.  box 28 

D.  T.  open 26 

S.  T.  open  w 30 

Express    20 

Snow  plows 18-20 

Tnicka 10-20 

Motors 20 

Controllers 25 

Control  cable  ( life  of  car ) . 

Air-brake  compressors    *  20 

Registers   *.*  18 

Arc  headlights  8 

Jacks  and  saws • .  •  25 

Distribution  systems 
Poles: 

Iron    40 

Cedar    20 

Chestnut    16 

Hard  pine  •     12 

Cross  arms   « •  10 

Guys  and  anchors 16 

Miscellaneous  work  on  poles   15 

Trolley   2-30 

Overhead  feeder  25-30 

Underground  cable   30 

Submarine  cable , 10 

Furniture 40 

Miaodlaneous  equipment: 

HorsQBi  aut9mobile8»  wagons,  etc 5-10 

Paving: 

Asphalt  and  asphaltina  15-20 

Bitulithic 12-15 

Bituminoua  macadam  • 10-18 

Water  bound  macadam 1 8-15 

Concrete  and  Hassam  (very  little  near  25  years)    ^?"^5 

Qrooted  biic^  on  concrete  base 15-25 

Wood  blodc  on  ooncrete  base  20-30 

Wood  block  <m  bridges    10-20 

Plank  on  bridges «'> 

Granite  (twice  Ufe  of  rail) 20-60 

Cobble  and  cobble  mixed,  same  as  rail. 

Power  plant  equipment: 

Boilers,  water  tube 25-30 

Boilers,  fire  tube 20 

Engines    30-40 

TurbO'generatori   20 

Condensers    .• 20-25 

Pumps    12-20 

Stokers 15 

Heaters    26-30 

Coal  handling  machinery   25 

Piping    25 

Generators,  D.  C 30-40 

Alternators   • 25 

Switch  boards  and  wiring  (average  of  generators  served). 

Roadway  machinery  and  tools : 

Larger  pieces  of  equipment  only  15-25 

P.U.R.1916P.  22 
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Shop  equipment: 
Machine  units 1&-25 

Signals  and  interlocking  apparatus: 

Handthrown  signals  10 

Automatic  signals  14 

Signal  wire 15 

Submarine  signal  cable 10 

Underground  signal  cable  30 

Telephone  and  telegraph  lines: 

Telephone  sets   10 

Iron-box  telephone  sets 14 

Telephone  wire    16 

Submarine  telephone  cable    10 

Underground  telephone  cable  30 

Track  and  roadway: 

Rails,  including  all  fastenings   10-35 

Ties: 
Paved  track,  same  as  rail  (10-35  years). 

Unpaved  track,  under  good  backfill  16 

Unpaved  track,  open  to  weather 12 

Bonds,  same  as  rail  to  which  they  are  attached. 

Special  work d-20 

Ttack  and  roadway   labor,  same  as  rail  or   special   work   where 

labor  was  incurred. 
Grading  and  ballast,  not  depreciated. 

Underground  conduits   60 


WEST  VIRGINIA  PUBLIC  SERVICE  COMMISSION. 

RE  CHAKLESTON  INTEEURBAN  EAILBOAD  COMPANT. 

[Case  No.  467.] 

Service -^  Jurisdiction  of  Cinnniisaion  ^^  Discontinuance  of  street  ear 
service. 

1.  The  West  Virginia  Commission  has  no  anthority  to  approTe  in 
advance  the  abandonment  by  a  utility  of  a  part  of  its  property  devoted 
to  public  use,  under  a  statute  giving  it  jurisdiction  to  determine  wheth- 
er a  utility  is  rendering  adequate  and  sufficient  service. 

Service -^  Jurisdiction  of  Commissions^ Substitution  of  different  Mnd 
of  service, 

2.  The  West  Virginia  Commission  has  jurisdiction  to  determine 
the  propriety  of  the  abandonment  of  street  car  service  and  the  sub- 
stitution of  motor  bus  service  therefor,  under  a  statute  authorizing  it 
to  determine  whether  the  utility  is  rendering  adequate  and  sufficient 
service,  where  the  Commission  is  requested  to  order  the  service  to  be 
continued  and  to  be  improved. 

Service -^  Discontinuance -^  Street    railway -^  Consideration    of    con^ 
tract  to  furnish  service, 

3.  The  West  Virginia  Commission  has  authority,  in  passing  upon 
the  propriety  of  the  abandonment  of  a  street  car  line  and  the  substi- 
tution of  motor  bus  service  therefor,  to  take  into  consideration  a 
contract  of  the  street  railway's  lessor  to  give  service  in  exchange  for  a 
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right  of  way,  and  implied  contracts  to  render  service  to  lot  owners 
along  the  line  who  bought  from  a  land  company  owned  and  controlled 
by  the  owners  of  the  street  railway. 

Service -^ Discontinuance'^ Street  railumy ^^ dmtraot   ohligfttion, 

4.  A  street  railway  seeking  authority  to  discontinue  service  on  a 
line  which  it  has  agreed  to  furnish  service  has  the  burden  of  showing 
that  it  cannot  perform  the  obligation  of  the  contract  consistently  with 
its  duties  to  the  public,  or  that  continuation  thereof  has  become  bur- 
densome, oppressive,  or  otherwise  inequitable. 

Service  —  Street  railtvapa  —  Discontinttunce  —  Return  as  a  whole, 

6.  That  a  particular  line  of  a  street  railway  ^rstem  is  unprofit- 
able is  not  in  itself  sufficient  to  justify  discontinuance  of  service  thereon 
where  the  system  as  a  whole  is  profitable. 

Apportionment '^Mxpensee'^Betufeen  different  street  oar  lines, 

6.  It  is  improper  to  charge  an  unprofitable  street  ear  line  either 
on  the  per-car  or  car-hour  basis  with  its  full  proportionate  share  of 
the  taxes,  rentals,  or  overhead  expenses;  since  if  the  line  is  not  pay- 
ing, it  would  not  be  assessed  for  taxation  at  the  same  proportionate 
value  as  other  portions  of  the  system  that  were  paying,  nor  would  as 
much  rental  be  paid  for  it  as  for  paying  portions  of  the  system. 

MunitHpalitieS'^  Regulation  of  public  utilities '^Policy  of  West  Vir- 
ginia  Cofnniission  as  to. 

7.  It  is  the  policy  of  the  West  Virginia  Commission  not  to  inter- 
fere with  the  municipal  regulation  of  utilities  whose  existence  depends 
upon  municipal  franchises,  unless  the  necessity  therefor  is  clear. 

Service  —  Street  railuHiys  —  Substitution  of  motor  bus  service. 

8.  A  street  railway  was  denied  the  right  to  substitute  motor  bus 
service  for  street  car  service  on  an  unprofitable  line  where  steep  grades 
and  sharp  curves  render  the  operation  of  motor  vehicles  dangerous  and 
part  of  the  street  was  impassable  for  such  vehicles  during  certain  sea- 
sons of  the  year. 

[August  31,  1916.] 

Petition  of  Charleston  Interurban  Railroad  Company  for  per- 
mission to  discontinue  the  Edgewood  Line  and  to  substitute  there- 
for motor  bus  service;  order  dismissing  petition  and  directing 
company  to  place  the  line  in  safe  operation  for  street  cars  and  to 
inaugurate  through  service  from  some  point  on  Capitol  street  or 
Virginia  street  near  the  business  center  of  the  city  to  the  end  of 
the  Edgewood  line  and  to  give  at  least  hourly  service. 

Summary  of  Pleadings. 

On  March  19,  1916,  the  Charleston  Interurban  Railroad  Com- 
pany filed  with  the  Commission  an  application  for  leave  to  aban- 
don its  line  known  as  the  Edgewood  line,  commencing  at  the  in- 
tersection of  Tennessee  avenue  and  Charleston  street  in  the  city  of 
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Charleston  and  extending  upon  Charleston  street  to  Edgewood 
boulevard  and  upon  Edgewood  boulevard  to  a  point  a  short  dis- 
tance east  of  the  clubhouse  of  the  Edgewood  Country. Club;  al- 
leging that  the  line  connects  with  the  other  city  lines  of  the  com- 
pany at  Tennessee  avenue,  where  passengers  are  transferred ;  that 
hourly  service  was  at  present  furnished ;  that  formerly  the  serv- 
ice had  been  more  frequent  when  the  cars  of  the  Edgewood  line 
continued  over  the  other  lines  to  a  point  in  Capitol  street,  but  that 
that  service  had  been  discontinued  because  of  objection  of  the  city 
authorities,  owing  to  congestion  of  traffic  on  Capitol  street;  that 
it  operated  the  line  as  lessee. of  the  Kanawha  Valley  Txaction 
Company;  that  formerly  the  line  served  a  park  which  has  since 
been  abandoned ;  that  the  Charleston-Dunbar  Traction  Company 
has  constructed  its  line  of  street  railway  in  dose  proximity,  and 
operates  cars  on  a  15-minute  schedule;  that  the  patronage  of  the 
Edgewood  Country  Club,  served  by  the  line,  were  a  wealthy  class 
of  people,  the  majority  owning  automobiles,  and  did  not  use  the 
street  cars;  that  the  Edgewood  boulevard  has  steep  grades  and 
sharp  curves  and  the  line  is  expensive  to  maintain  and  is  in  need 
of  repairs;  that  the  principal  object  in  building  the  line  has 
failed ;  that  it  is  operated  at  a  loss,  and  there  is  no  prospect  of  any 
development  along  the  line  to  increase  the  traffic;  that  the  burden 
of  operation  will  prevent  extensions  to  other  parts  of  the  railway 
system;  and  that  the  public  is  being  furnished  with  reasonably 
good  transportation  by  other  means. 

An  amended  petition  requested  the  right  to  substitute  motor 
bus  service  for  street  car  service* 

The  city  of  Charleston  filed  an  answer  objecting  and  protesting 
to  the  granting  of  the  prayers  of  the  petition,  denying  that  it  had 
required  the  company  to  discontinue  the  service  f  r^m  the  Edge- 
wood  line  to  Capitol  street,  and  alleging,  among  other  things,  that 
the  railway  had  no  right  under  its  franchise  to  discontinue  any 
line  in  the  city  without  the  city's  permission,  and  that  the  city  had 
refused  to  grant  permission  to  discontinue  the  Sdgewood  line; 
that  the  line  had  been  built  to  assist  in  the  sale  of  real  estate  in 
that  section  owned  by  the  stockholders  of  the  street  car  company, 
and  that  the  construction  of  the  line  induced  persons  to  buy  real 
estate  and  to  erect  a  large  number  of  houses ;  that  a  discontinuance 
of  the  line  would  cause  a  great  reduction  of  real-estate  valuee  in 
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that  section ;  and  that  there  are  large  tracts  of  land  on  both  sides 
and  at  the  end  of  the  line  that  have  been  laid  o£F  into  lots^  manj 
of  them  sold  and  houses  bmilt^  upon  the  faith  of  having  street 
car  service,  and  that  it  would  be  inequitable  to  permit  a  discon- 
tinuance of  the  service. 

The  Edgewood  Eeally  Company  filed  an  answer  alleging, 
among  other  things,  that  the  Edgewood  Addition  to  the  city  of 
Charleston  was  promoted  by  persons  who  owned  and  controlled 
the  Kanawha  Valley  Traction  Company,  the  lessor  of  the  peti- 
tioner, and  tiiat  upon  the  faith  of  representations  made  as  to 
street  car  service  a  large  number  of  lots  had  been  sold ;  that  the 
Addition  was  one  of  the  most  desirable  residence  sections  in  the 
city,  and  there  were  then  living  there  fifty  families  who  had  in- 
vested in  their  hx»nes  several  hundred  thousand  dollars,  that 
were  dependent  upon  the  car  line;  charging  that  by  virtue  of 
the  connection  between  the  Edgewood  Realty  Company  and  the 
traction  company,  through  common  ownership  and  control,  the 
latter  became  a  party  to  the  development  and  sale  of  the  prop- 
erty and  was  under  contractual  obligations  to  continue  the  opera- 
tion of  the  line,  and  that  the  petitioner  by  virtue  of  its  lease  from 
the  traction  company  was  undepr  the  same  obligation  to  operate 
the  line;  that  the  service  wa«  inadequate  and  the  track  was  not 
properly  maintained,  so  that  frequent  derailments  resulted ;  that, 
if  good  service  were  given,  the  results  would  be  satisfactory; 
that  it  was  planned  to  further  develop  the  Addition;  denying 
that  there  was  no  prospect  of  any  development  along  the  line; 
denying  that  persons  living  along  the  line  were  being  furnished 
with  reasonable  transportation  by  other  means ;  and  praying  that 
the  application  of  the  petitioner  be  denied,  and  that  the  company 
be  required  to  give  not  less  than  through  half -hour  service  from 
Capitol  street  to  the  Edgewood  Country  Club. 

The  Edgewood  Country  Club  and  the  Edgewood  Building  As- 
sociation filed  an  answer  alleging,  among  other  things,  that,  upon 
1^  strength  of  the  representations  of  the  existaice  and  contin- 
uance of  car  service,  they  had  invested  in  lands  and  constructed 
a  clubhouse  at  a  total  cost  qi  $80,000 ;  that  a  great  number  of 
the  members  of  the  club  use  the  line,  and  that  in  the  wintertime 
members  who  have  automobiles  find  the  line  necessary  to  their 
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The  Fairview  Land  &  Development  Company  filed  an  answer 
alleging,  among  other  things,  that  it  owned  a  tract  of  100  acres 
of  land;  that  its  grantors  had  granted  to  the  Kanawha  Valley 
Traction  Company,  the  lessor  of  the  petitioner,  certain  rights  of 
way  over  the  land,  in  consideration  of  its  agreement  to  have  a 
street  car  make  regular  stops  at  certain  points  on  the  property ; 
that  it  was  engaged  in  marketing  its  property  by  selling  lots; 
that  it  expected  a  rapid  development  and  increase  in  population 
in  the  territory  adjacent  to  the  line;  that  the  contract  created  an 
obligation  on  the  part  of  the  Kanawha  Valley  Traction  Com- 
pany and  its  lessee  to  operate  cars  on  the  line ;  and  that  the  Cora- 
mission  has  no  power  to  grant  the  applicant  any  right  that  would 
impair  the  obligation  of  the  contract. 

The  applicant  filed  exceptions  and  replication  denying  the  al- 
legations contained  in  the  various  answers. 

Appearances:  Chilton,  MacCorkle,  &  Chilton  for  applicants; 
George  S.  Couch  for  residents  of  Edgewood  Addition;  Malcolm 
Jackson,  Berkeley  Minor,  Jr.,  and  Buckner  Clay  for  the  Edge- 
wood  Country  Club  and  the  Edgewood  Building  Association; 
Murray  Briggs  for.  Fairview  Land  &  Development  Company ; 
E.  S.  Bock  for  residents  of  Swann's  Hill ;  George  McCHntic  for 
the  city  of  Charleston;  John  A.  Thayer  for  Edgewood  Realty 
Company. 

Northcott,  Commissioner,  after  setting  forth  the  allegations 
in  the  pleadings  which  have  been  summarized  above,  continued : 

[1]  The  first  question  that  presents  itself  to  the  Commission 
is  whether  or  not,  under  the  act  creating  the  Commission,  it  has 
authority  to  approve  in  advance  the  abandonment  by  a  utility  of 
a  part  of  its  property  devoted  to  public  use.  Section  4  of  the  act 
creating  the  Commission  provides :  "Every  person,  firm  or  cor^ 
poration  engaged  in  a  public  service  business  in  this  state  shall 
establish  and  maintain  adequate  and  suitable  facilities,  safety 
appliances  or  other  suitable  devices,  and  shall  perform  such  serv- 
ice in  respect  thereto  as  shall  be  reasonable,  safe  and  sufficient 
for  the  security  and  convenience  of  the  public,  and  the  safety  and 
comfort  of  its  employees,  and  in  all  respects  just  and  fair,  and 
without  any  unjust  discrimination  or  preference."  [W.  Va. 
Acts,  1915,  chap.  8,  p.  43.] 
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Nowhere  docs  this  act  say  that  a  street  railway  utility  shall 
not  make  changes  in  its  service  or  abandon  parts  thereof  without 
having  first  obtained  the  consent  of  the  Commission.  On  the 
contrary,  such  power  seems  to  be  vested  in  the  Commission  with 
respect  only  to  steam  railroads.  The  latter  part  of  §  4  of  tlie 
act  creating  the  Commission  provides  as  follows:  "Xo  steam 
railroad  shall  discontinue  any  r^ular  passenger  train,  or  other 
public  service  facility,  or  diange  any  regular  passenger  train 
schedule  or  time-table,  without  first  obtaining  authority  from  the 
Commission  so  to  do." 

Where  the  jurisdiction  of  st  Commission  extends  only  to  the 
determination  of  liie  question  whether  the  utility  is  rendering 
adequate  and  sufiBcient  service,  the  Commission  has  no  authority 
to  approve  in  advance  the  abandonment  by  a  utility  of  a  part  of 
its  property  devoted  to  public  use.  Day  v.  Tacoma  R.  &  Power 
Co.  P.U.R.1915C,  593. 

Had  the  petitioner  in  this  case  abandoned  the  service  on  this 
line,  the  Commission  could  have  had  no  jurisdiction,  except  in 
case  of  proper  application  for  a  resumption  thereof.  Under  the 
law  creating  the  Commission  it  is  in  the  position  of  having  no 
right  to  prevent  the  taking  off  or  abandonment  of  the  service,  but 
could  order  it  replaced,  upon  proper  showing,  after  it  had  once 
been  abandoned. 

[2]  However,  by  its  amended  petition,  the  applicant  has  re- 
quested authority  to  substitute  a  different  service  for  that  now- 
being  rendered  on  the  Edgewood  line,  and  various  of  the  respond- 
ents have  in  their  answers  alleged  that  the  established  electric 
service  is  reasonable  and  necessary  for  the  convenience  of  the 
public,  and  requested  its  continuance,  and  prayed  that  certain 
improvements  be  made  in  said  service.  Under  these  circum- 
stances, the  Commission  is  of  the  opinion  that  it  has  jurisdiction 
to  consider  the  question  as  to  whether  or  not  service  on  the  Edge- 
wood  line  should  be  either  abandoned  or  whether  such  motor  bus 
service  as  is  mentioned  in  the  applicant's  petition  should  be  sub- 
stituted therefor. 

[3,  4]  The  question  as  to  whether  or  not  the  applicant  is  obli- 
gated by  contract  to  continue  service  on  this  line  is  one  that  the 
Commission  believes  should  be  considered  in  this  case.  It  is  con- 
tended that  the  Commission  has  no  authority  to  enforce  con- 
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tracts,  because  no  Buch  authority  is  expressly  given  by  the  act 
creating  the  Commission,  but  it  is  unquestionably  true  that, 
should  the  Commission  make  an  order  which  would  impair  or 
violate  the  obligation  of  an  existing  contract,  such  order  would, 
on  appeal  to  the  courts,  be  set  aside.  The  Commission  is  of 
opinion  that  the  Kanawha  Valley  Traction  Company  has  con- 
tracted with  the  Fairview  Land  &  Development  Company  to 
give  service  on  this  line  in  exchange  for  certain  rights  of  way. 
Such  contracts  are  valid,  and  are  recognized  and  enforced  by 
the  courts,  where  they  do  not  conflict  with  the  public  interests, 
and  so  long  as  they  may  be  reasonably  enforced  without  inter- 
ference with  the  proper  performance  of  the  utility's  duty  to  the 
public,  in  general,  and  do  not  otherwise  become  burdensome  and 
oppressive,  and  the  burden  is  upon  the  petitioner  in  this  case  to 
show  that  it  could  not  perform  the  obligations  of  the  contract 
consistently  with  its  duties  to  the  public,  or  that  ccmtinuation 
thereof  has  become  burdensome,  oppressive,  or  otherwise  in- 
equitable. Harper  v.  Virginian  E.  Co.  —  W.  Va. . — ^  86  S.  E. 
919 ;  Brady  v.  Coal  &  Coke  R.  Co.  Case  No.  422,  Public  Service 
Commission  of  W.  Va. 

In  addition  to  this,  there  certainly  was,  at  least,  an  implied 
contract  between  the  Kanawha  Valley  Tracticm  Company  and 
the  purchasers  of  property  in  the  Edgewood  Addition  and  the 
Edgewood  Building  Association  and  the  Edgewood  Country 
Club.  It  is  inconceivable  that  anyone  would  have  purchased 
property  and  erected  homes  in  the  section  bordering  on  the  Edge- 
wood  line,  without  at  least  believing  that  street  car  service  would 
be  furnished,  nor  would  the  members  of  the  Edgewood  Country 
Club  have  expended  the  sum  of  money  they  did  in  improvements 
upon  their  property  without  such  belief.  The  common  owner- 
ship and  control  of  the  Edgewood  company  and  the  traction 
company  would  seem  practically  conclusive  that  there  was  an 
agreement  betwe^i  the  two  companies  as  to  the  furnishing  of 
street  car  service.  The  stockholders  of  the  Edgewood  company 
could  not  possibly  have  expected  to  promote  their  real  estate 
scheme  without  a  holding  out  to  prospective  purohaseiB  of  a  prom- 
ise of  the  furnishing  of  such  service.  The  applicant,  the  lessee 
of  the  traction  OHnpany,  is,  at  least,  bound  to  carry  out  the  oUi- 
gations  of  its  lessor,  and,  in  addition  to  this^  there  is  such  oom- 
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mon  ownership  in  the  stock  of  the  braetion  company  and  the  in- 
terurban  company  as  would  charge  the  applicant  with  knowledge 
of  any  existing  obligations  running  to  the  purchasers  of  property 
in  Edgewood  Addition,  the  Fairview  Land  &  Development  Com- 
pany, and  the  Country  Club.  The  stockholders  of  the  interurbau 
company  were  all  stockholders  of  the  traction  company  with  the 
exception  of  Mr.  F.  M.  Staunton,  and  it  was  unquestionably  the 
duty  of  Mr.  Staunton  to  fully  advise  himself  as  to  the  existing 
conditions  at  the  time  of  the  entering  into  of  the  lease  between 
the  traction  company  and  the  interurban  company.  It  would 
not  be  equitable,  to  say  the  very  least,  to  allow  these  conunon 
stockholders,  after  having  promoted  and  carried  to  certain 
lengths  their  real  estate  operations,  to  injure  this  section  and  the 
people  who  had  purchased  property  and  improved  the  same  on 
the  faith  of  the  car  service,  unless  the  enforcement  of  the  obliga* 
tion  of  continuing  the  service  would  result  in  some  wrong  or  in- 
justice to  the  public  Such  an  agreement  should  stand,  unless 
opposed  to  public  interests  or  is  otherwise  unduly  burdensome, 
in  which  event  it  would,  of  course,  fall. 

There  presents  itself  to  the  Commission  in  this  case  no  evi- 
dence of  any  such  situation.  During  the  time  in  which  the  ap- 
plicant has  had  control  of  this  property,  service  has  been  con- 
tinued on  this  line,  and  yet  at  the  same  time  the  history  of  the 
ownership  and  control  of  this  property  by  the  applicant  shows  a 
condition  of  unusual  success  and  expansicm.  Many  additional 
miles  of  road  have  been  built  and  are  being  successfully 
operated ;  improvements  have  been  made  with  r^ard  to  the  track 
and  equipment  of  the  entire  system,  with  the  exception  of  the 
Edgewood  line.  Such  a  prosperous  condition  has  resulted  that 
the  stockholders  of  the  interurban  company,  after  reciting  that 
all  the  earnings  of  the  company  had  been  expended  in  improve- 
ments and  betterments  and  new  construction,  that  the  value  of 
the  property  has  been  greatly  increased  thereby,  and  that  the 
stockholders,  as  an  evidence  of  such  increased  valuation,  de- 
clared a  stock  dividend  of  $980,000.  (Transcript  of  evidence, 
pages  61  and  62.) 

While  the  Commission  agrees  with  the  Wisconsin  Commission 
that, — "It  should  never  be  forgotten  that  our  public  utility 
companies  are  not  finished.    They  are  im  process;  they  are  con- 
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stantly  calling  for  new  capital,  and  of  recent  years  increasing 
amounts.  They  must  be  kept  on  good  trading  terms  with  the  in- 
vesting public  or  the  whole  experiment  of  private  ownership  and 
public  regulation  of  these  public  utility  companies  will  fall.  It 
is  as  necessary  to  attract  capital  into  the  public  service  as  it  is  to 
prevent  the  mismanagement  of  these  companies  or  extortion  by 
them.  If  regulation  is  to  limit,  as  it  should,  the  profits  oi 
stockholders  to  a  moderate  return,  not  greatly  in  excess  of  an  in- 
vestment rate,  regulation  must  also  protect,  so  far  as  it  reason- 
ably may,  all  investments  honestly  and  prudently  made  and 
properly  managed  in  the  public  service ;  otherwise  there  will  be 
no  such  investments.  It  is  entirely  clear  that  in  the  long  run  the 
rate-paying  public,  as  well  as  the  investing  public,  will  be  best 
served  if  regulation  makes  as  its  fundamentally  guiding  prin- 
ciple an  attempt  to  protect  investments  honestly  and  prudently 
made  and  easily  managed.  Any  other  theory  involves  essentid 
injustice"  (13  Wis.  R.  C.  E.  345), — ^and  heartily  approves  of  the 
principles  thus  so  clearly  stated,  yet  there  is  in  this  case  no.  evi- 
dence that  the  continuation  of  the  operation  of  the  Edgewood 
line  would  adversely  affect  public  interests,  or  become  burden- 
some or  otherwise  unjust.  On  the  contrary,  the  remarkable  de- 
velopment that  has  taken  place,  under  the  able  management  of 
the  applicant  company,  with  the  Edgewood  line  running,  would 
seem  to  prove  otherwise 

Certainly  the  damage  to  the  public  interests,  should  this  line 
be  abandoned,  is  not  clear  enough  to  justify  the  damage  that 
would  necessarily  result  to  those  who  had  the  right  to  expect  it 
to  be  maintained. 

[5,  6]  Another  question  that  has  been  considered  by  the  Com- 
mission is  whether  or  not,  in  the  absence  of  any  contract  re- 
quiring it  so  to  do,  the  petitioner  should  operate  the  Edgewood 
line. 

In  considering  this,  the  question  as  to  whether  or  not  the 
Edgewood  line  is  paying,  while  not  conclusive,  should  have 
proper  weight.  On  this  point,  it  seems  clear  from  the  evidence 
that,  under  present  conditions,  the  line  does  not  pay  the  expenses 
of  operation,  but  it  does  not  seem  to  the  Commission  that  the 
loss  is  as  great  as  is  claimed  by  the  applicant.  In  the  apportion- 
ment of  expenses  to  this  line  made  by  the  applicant,  which  is 
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(lone  according  to  two  bases,  the  Edgewood  line  is  made  to  bear 
its  full  proportion  of  expenses,  either  according  to  the  per-car 
basis  or  the  car-hour  basis,  neither  of  which  seems  to  be  the 
proper  basis.  It  is  indeed  doubtful  whether  any  one  particular 
basis  could  be  applied  to  all  the  expense  items.  It  would  be 
clearly  wrong  to  charge  up  to  the  Edgewood  line  on  either  the 
per-car  or  car-hour  basis  its  full  proportionate  share  of  the  taxes, 
rentals,  or  even  overhead  expenses,  nor  does  it  appear  that  much 
of  the  sum  spent  on  maintenance  of  way  and  structures  has  been 
spent  on  this  line.  If  the  Edgewood  line  is  not  paying,  it  would 
not  be  assessed  for  taxation  at  the  same  proportionate  value  as 
other  portions  of  the  line  that  were  paying;  nor  would  as  much 
rental  be  paid  for  it  as  for  portions  of  the  line  that  were  paying. 
Again,  interest  which  is  paid  upon  indebtedness  of  the  company, 
which  clearly  represents  its  sole  investment,  should  not  be  figured 
as  expense,  because  the  earnings  upon  the  indebtedness,  under 
these  circumstances,  are  earnings,  for  the  purpose  of  figuring 
expense,  upon  the  investment.  If  the  investment  in  the  line 
were  represented  by  actual  money  put  up  by  the  stockliolders 
instead  of  money  borrowed,  no  part  of  the  return  upon  that  in- 
vestment could  be  figured  in  ascertaining  whether  or  not  the 
line  were  paying  the  expense  of  operation.  It  seems  clear  that 
the  Edgewood  line  should  not  be  charged  for  the  year  1914  with 
one  fourteenth  of  the  taxes  paid  for  the  whole  line,  as  is  done  in 
applicant's  statement  under  the  per-car  basis^  nor  should  it  be 
charged  with  one  fourteenth  of  the  cost  of  taxes  or  overhead 
expenses  for  managing.  For  some  purposes  the  revenue  basis 
has  been  approved  as  proper  for  division  of  common  expenses. 
^^Of  those  suggested  the  revenue  basis  appears  to  be  much  more 
uniform  in  its  adaptability  and  much  less  subject  to  substantial 
objection.  It  has  been  frequently  employed.  Ames  v.  Union 
P.  K.  Co.  (C.  C.)  64  Fed.  165;  Smyth  v.  Ames,  169  U.  S.  466, 
42  L.  ed.  819,  18  Sup.  Ct  Rep.  418 ;  Chicago,  M.  &  St.  P.  E. 
Co.  V.  Tompkins,  176  U.  S.  167,  44  L.  ed.  417,  20  Sup.  Ct.  Eep. 
336;  Northern  P.  R.  Co.  v.  Keyes  (C.  C.)  91  Fed.  47;  Ee 
Arkansas  R.  Eates  (C.  C.)  163  Fed.  141;  St.  Louis  &  S.  F.  E. 
Co.  V.  Iladley  (C.  C.)  168  Fed.  317,  It  is  the  one  to  which  the 
mind  naturally  turns  in  every  problem  involving  the  charging 
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a  general  or  common  expense  cannot  be  located,  what  is  more 
obviously  reasonable  than  to  sAy  in  the  first  place  the  different 
branches  or  departments  shall  bear  it  according  to  the  value  of 
their  products  or  their  gross  earnings,  and  then  make  due  allow- 
ance for  exceptional  conditions  if  any  are  perceived?  That 
seems  at  the  start  to  satisfy  the  mind  intent  on  equity.  It  is  a 
working  basis  for  the  distribution  of  all  expense  incident  to  a 
railroad  business  among  its  revenue  yielding  operations  of  every 
character.''  (Missouri,  K.  &  T.  K.  Co.  v.  I^ve,  177  Fed.  493.) 
While  not  approving  this  basis,  it  is  cited  to  show  that  there 
is  authority  for  it,  and,  taken  as  a  whole,  the  Commission  is  of 
the  opinion  that  the  expenses  charged  to  the  Edgewood  line 
rfiould  be  greatly  reduced.  The  revenue  from  this  line  for  the 
year  1915  was  $5,502.90.  The  following  actual  expenses  are 
paid  out  on  the  line: 

Dail J  wages  of  crew  $8.18 

Approximate  daily  cost  of  current  3.19 

To  this  should  be  added  a  proper  charge  for  car  repairs,  main- 
tenance of  way  expenses  and  general  expense,  which  would  clear- 
ly show  that  at  the  time  of  the  filing  of  the  application  the  line 
was  not  paying  expenses,  but  it  is  also  to  be  seen  from  the  evi- 
dence that  the  service  on  the  line  in  recent  years  has  not  been 
such  as  to  encourage  travel  over  it.  The  constant  agitation  for 
the  abandonment  of  the  line  by  the  applicant  would  unquestion- 
ably tend  to  retard  development  in  the  section  served.  It  is  also 
shown  from  the  evidence  that  the  line  has  been  allowed  to  become 
in  a  bad  condition  causing  derailments,  and  is  at  present  in  a 
very  bad  condition.  Again,  from  a  fifteen-minute  service 
through  to  the  central  portion  of  the  city  of  Charleston,  the  serv- 
ice has  been  gradually  reduced  until  it  is  hourly,  and  requires 
one  transfer  to  reach  the  central  or  business  portion  of  the  city, 
and  two  transfers  to  reach  that  portion  of  the  city  lying  above  or 
east  of  Capitol  street  If  the  better  service  had  been  continued, 
it  is  reasonable  to  believe  that  the  line  would  have  returned  a 
greater  revenue. 

It  has  been  decided  by  the  supreme  court  of  West  Virginia  in 
the  case  of  Chesapeake  &  O.  E.  Co.  v.  Public  Service  Commis- 
sion, 75  W.  Va.  100,  L.R.A.— ,  — ,  83  S.  E.  286,  that,  "though 
competent  upon  an  inquiry  as  to  the  reasonableness  of  the  re- 
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quirementy  tiie  results  of  a  e(»papaTi80Zi  of  expenses  with  prospec- 
tive returns  under  such  limitations^  are  npt  controlling.'^ 
And  there  are  many  other  authorities  along  this  line.  The 
Commission  is  therefore  of  the  opinion  that  it  is  not  necessary 
diat  the  line  should  be  profitable  of  itself  tp  justify  its  operation. 

"The  necessity  of  a  city  as  a  whole  should  be  taken  into  con- 
sideration in  developing  a  street  railway  system,  and  the  com- 
pany should  be  required  to  furnish  reasonably  adequate  service 
and  facilities  for  the  transportation  of  passengers  therein,  and 
to  make  new  additions  and  extensions  of  its  business  to  enable 
it  to  do  sa" 

"The  fact  that  some  street  railway  extensions  may  not  fur- 
nish a  profitable  income  will  not  prevent  a  Commission  from 
ordering  t^iem  if  necessary  for  adequate  service,  where  the  fares 
as  a  whole  are  remunerative.''  (West  End  Business  Men's  Asso. 
V.  United  K.  Co.  Missouri  Public  Service  Commission,  P.TI.E. 
1915D,  482.) 

This  line  serves  what  is  already  a  populous  section  of  the  city 
of  Charleston,  and  it  would  seem  from  the  evidence  that  the 
returns  from  the  operation  of  the  line  will  unquestionably  in- 
crease materially  from  the  development  of  the  section  served. 
The  petitioner  seems  to  recognize  its  obligation  to  continue  to 
furnish  some  kind  of  service  to  this  section  of  the  city,  by  offer- 
ing a  substitute  service,  in  the  shape  of  a  motor-driven  bus  line, 
which  proposition  is  herein  later  considered.  The  system  of 
the  applicant  company,  as  a  whole,  is  making  money.  The  evi- 
dence shows  that  in  the  year  1914  the  company  earned  over  and 
above  all  charges  about  $35^500,  and  in  the  year  1915  about 
$20,700,  after  deducting  unusually  large  charges  for  replace- 
ments and  reconstruction  in  both  of  these  years,  which  charges 
should  possibly  have  been  allotted  to  a  period  of  years. 

It  is  the  opinion  of  the  Commission  that,  in  this  case,  the  out- 
lay necessary  to  furnish  the  service  on  the  Edgevvood  line  is  not 
wholly  incommensurate  with  the  benefits  conferred,  and  that  this 
service  falls  within  the  scope  of  the  obligation  that  the  interurban 
company  has  assumed. 

[7]  This  Commission  has  already  taken  the  position  in  the 
Jitney  Bus  cases  (Smith  v.  Nunnelly,  and  Charleston  Interur- 
ban K.  Co.  V.  Smith,  P.U.R1915E,  page  177)  that,  as  far  as 
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is  consistent  with  the  proper  regulation  of  utilities  deriving  their 
right  to  serve  the  public  from  franchises  given  by  municipali- 
ties, and  whose  existence  is  dependent  upon  such  franchises,  the 
regulation  should  be  left  to  the  local  authorities,  and  that  this 
Commission  should  not  interfere  with  such  local  regulation  xm- 
less  the  necessity  therefor  is  clear.  In  this  case,  the  city  of 
Charleston,  after  having  been  applied  to  by  the  applicant,  refused 
to  grant  permission  for  the  abandonment  of  the  Edgewood  line, 
and  has  entered  an  appearance  protesting  against  such  aban- 
donment. 

For  these  reasons  the  Commission  believes  that,  even  in  the 
absence  of  any  contract  requiring  it  so  to  do,  the  petitioner 
should  continue  to  operate  the  Edgewood  line,  and  should  so 
repair  and  reconstruct  the  same  as  to  make  such  operation  safe, 
and  that  such  service  should  extend  continuously  from  the  Edge- 
wood  line  to  Capitol  street,  in  the  city  of  Charleston,  without 
transfer. 

[8]  On  the  question  of  substitution  of  motor-driven  bus  serv- 
ice for  the  street  car  service,  it  appears  from  the  evidence  that 
the  Edgewood  boulevard  is  only  macadamized  about  half  the  dis- 
tance, and  that  to  reach  the  present  end  of  the  line  about  3,400 
feet  would  have  to  be  paved  or  macadamized,  and  that  during 
certain  seasons  of  the  year  part  of  this  drive,  which  is  not  ma- 
cadamized, is  impassable  for  automobiles  or  other  motor-driven 
vehicles.  It  also  appears  from  the  evidence  that  the  grade  of 
the  Edgewood  drive  or  boulevard  is  very  steep  all  the  way  to 
the  Country  Club,  with  sharp  cur\'es;  and  it  seems  clear  that 
this  road  would  not  be  a  safe  road  over  which  to  operate  such 
vehicles,  such  as  the  applicant  wishes  to  substitute  for  its  street 
car  service.  The  applicant  meets  this  condition  as  to  the  un- 
pAved  part  of  the  road  with  the  proposition  to  bear  a  certain 
proportion  of  the  expense  of  putting  the  road  in  shape,  and  also 
proposes  to  lend  the  Country  Club,  upon  very  liberal  terms,  the 
money  necessary  to  make  the  improvement ;  but  this  Commission, 
even  if  it  should  deem  it  wise  to  require  these  conditions  to  be 
met  so  that  motor  buses  might  be  safely  operated,  has  no  power 
to  do  so.  It  is  the  opinion  of  the  Commission  that  the  substitu- 
tion proposed  by  the  applicant  of  motor-t] riven  buses  for  its 
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preseoit  service  would  neither  be  safe  nor  profitable^  under  the 
conditions  shown  to  exist  by  the  evidence  in  this  case, 

An  order  will  be  entered  in  accordance  with  this  opinion. 

Morgan^  Chairman,  concurs. 

Note. — Discontinuance  of  service. 

In  general. 

A  stockbroker  whose  business  is  greatly  interfered  with  by  refusal 
of  a  telegraph  company  to  furnish  market  quotations  is  entitled  to 
relief  by  injunction, — his  remedy  not  being  confined  to  an  applica- 
tion to  the  Commission,  under  §  97  of  the  Public  Service  Commis- 
sions law.  Tucker  v.  Western  TJ.  Teleg.  Co.  (1915)  95  Misc.  287, 
158  N.  Y.  Supp.  959. 

In  Manewal  Baking  Co.  v.  East  St  Louis  Light  &  P.  Co.  No. 
4592,  April  20,  1916,  the  Illinois  Commission  said  that  consumer's 
remedy  to  recover  damages  for  wrongful  discontinuance  of  service 
was  jn  the  civil  courts  rather  than  through  the  Commission. 

Orders  relative  to  the  discontinuance  of  service  were  made  in  the 
following  cases : 

Natural  gas. 

California. — Re  Traders'  Oil  Co.  Decision  No.  3214,  Application 
No.  2066,  March  30, 1916,  petition  for  leave  to  discontinue  a  supply 
of  natural  gas  to  the  Coalinga  Pipe  Line  Company  for  distribution 
in  the  town  of  Coalinga  was  denied,  it  appearing  that  applicant's 
lessee  had  contracted  with  the  distributing  company  to  supply  gas 
ior  distribution,  and  that  pursuant  to  the  contract  the  distributing 
company  had  constructed  connections;  that  applicant's  lessee  after 
the  execution  of  the  contract  failed  to  fulfil  the  drilling  requirements 
of  the  lease,  and  forfeited  the  same  to  applicant,  who  continued  to 
serve  the  distributing  company  for  about  six  weeks;  that  applicant 
was  engaged  in  extensive  oil  operations,  and,  upon  discovering  that 
the  gas  might  be  used  to  greater  advantage  for  their  own  fuel  pur- 
poses than  by  sale  to  the  distributing  company,  threatened  to  dis- 
continue service,  and,  upon  being  advised  that  they  could  not  legally 
disconthiue  service  without  the  consent  of  the  Commission,  applied 
for  leave  to  abandon  service  to  the  distributing  company  or  to  charge 
a  rate  which  would  be  equal  to  costs  of  other  fuel  for  its  own  opera- 
tion. The  Commission  held  that,  although  applicant  became  a 
public  utility  imder  the  circumstances  rather  than  through  choice, 
all  three  companies  were  public  utilities,  under  the  Public  Utilities 
Act,  and  since  the  gas  in  the  wells  was  legally  dedicated  to  a  public 
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use  the  Commission  oonld  not  be  expected  to  relieve  it  of  its  public 
utility  obligation  or  allow  the  discontinuance  of  the  supply  of  the 
valuable  commodity  to  the  inhabitants  of  Goalinga  by  the  bare  state- 
ment that  the  owners  of  such  commodity  desire  the  same  for  their 
own  use. 

Steam  railroads. 

Colorado, — ^Ee  General  Order  No.  15,  April  13, 1916,  order  direct- 
ing that  no  electric  street  railroad,  interurban  railroad,  or  steam 
railroad  shall  discontinue  its  service  or  abandon  its  line  or  remove 
its  tracks  without  having  filed  with  the  Commission  a  writisn  notice 
of  its  intention  to  discontinue,  abandon,  or  remove  its  senrice  or 
tracks. 

Lofdsiana.—^e  Woodworth  &  L.  C.  R.  Co.  Order  No.  1986,  No. 
2485,  April  26,  1916,  railroad  ordered  to  abandon  that  portion  of 
its  line  extending  from  Woodworth  to  Valentine,  it  appearing  that 
the  only  shipper  on  this  brandi  had  filed  its  consent  to  tiie  abutdon- 
ment. 

Be  St.  Louis,  I.  M.  &  S.  B.  Co.  Order  No.  2012,  No.  2628,  June 
20,  1916,  order  approving  discontinuance  of  service  on  Black  Biver 
Branch,  and  removal  of  certain  portions  of  track. 

Michigan.— Re  Michigan  C.  B.  Co.  X-6022,  April  26,  1916,  order 
granting  authority  to  discontinue  and  remove  westerly  8,300  feet  of 
Edwards  Lake  branch. 

New  York. — In  Delaware,  L.  &  W.  B.  Co.  v.  Van  Santvoord 
(1916)  232  Fed.  978,  the  Federal  district  court  restrained  the  Pub- 
lic Service  Commission,  Second  District,  State  of  New  York,  from 
enforcing  orders  of  the  Commission  which  directed  tiie  restoration 
of  two  trains  each  way  each  day  between  the  cities  of  Syracuse  and 
Oswego,  New  York,  upon  the  ground  that  there  was  no  public  neces- 
sity for  the  operation  of  such  trains,  smce  they  could  only  be  oper- 
ated at  a  loss  and  the  public  was  adequately  served  by  other  rail- 
roads and  interurban  railways. 

Under  §  27  of  the  Public  Service,  empowering  the  New  York 
Commission  to  prescribe  the  terms  and  conditions  as  to  the  discon- 
tinuance of  a  side  track,  it  is  justified  in  not  allowing  a  railroad 
arbitrarily,  on  thirty-day  notice,  to  discontinue  the  use  of  a  side 
track  which  the  shipper  has  built  on  railroad  property  at  great 
expense  with  the  railroad's  consent.  People  ex  rel.  New  York  C. 
B.  Co.  V.  Public  Service  Commission  (1916)  —  App.  Div.  — ,  159 
N.  Y.  Supp.  997. 

Washington. — ^Be  Wenatchee  Vallqr  &  N.  B.  Co.  No.  4060,  April 
29,  1916,  order  authorizing  railroad  to  discontinue  service  as  a  com- 
mon carrier,  it  appearing  that  the  road  was  operated  at  a  loss;  that 
there  was  practically  no  passenger  traffic  and  light  freight  traffic; 
that  adjacent  lands  are  not  suitable  for  agricultural  purposes;  and 
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that  no  hardship  or  inconvenience  to  the  public  generally  will  result 
from  its  discontinuance. 

Street  railways, 

California. — Ee  San  Francisco-Oakland  Terminal  R.  Co.  Decision 
No.  3425,  Application  No.  1951,  June  16,  1916,  order  authorizing 
the  abandonment  of  certain  portions  of  street  railway  system  on 
Fifth  avenue  in  Oakland. 

Ee  Mt.  Tamalpais  &  M.  E.  Co.  Decision  No.  2944,  Application 
No.  1898^  Nov.  30,  1915,  upon  an  application  for  permission  to 
abandon  all  service  on  a  scenic  railway  during  the  months  of  Decem- 
ber, January,  February,  the  California  Commission  approved  a  stipu- 
lation between  the  railway  and  its  patrons  providing  for  the  opera- 
tion of  a  60-horse  power  closed  automobile  equipped  for  operation 
on  its  rails,  with  conveniences  and  safety  devices  and  a  seating  ca- 
pacity of  23  people,  upon  condition  that  when  the  number  of  passen- 
gers exceeds  the  seating  capacity  of  the  automobile  car  a  trailer  will 
be  attached  to  the  motor,  and  if  this  proves  insufiBcient  to  accommo- 
date patrons  the  regular  cars  will  be  run ;  such  service  to  apply  only 
during  the  months  of  December,  January,  and  February;  service 
through  several  portions  of  the  route  to  be  given  by  both  motor  car 
and  regular  steam  trains  according  to  specified  schedule,  at  a  uniform 
fare  of  5  cents  in  either  direction  and  half  fare  for  children  under 
twelve  years  of  age. 

Connecticut. — Ee  Connecticut  Co.  Docket  No.  2006,  Aug.  8,  1916, 
order  denying  petition  for  the  abandonment  and  removal  of  tracks, 
poles,  etc.,  on  East  Washington  avenue  from  Main  street  to  Noble 
avenue  in  Bridgeport. 

Illinois. — ^Lincoln  Electric  Co.  ▼.  Lincoln  E.  &  Heating  Co.  Nos. 
4357  and  4439,  Consolidated,  April  13,  1916,  Lincoln  Eailway  & 
Heating  Company  permitted  to  discontinue  street  car  service  in  the 
city  of  Lincoln  provided  the  city  consent  to  the  removal  of  the  rail- 
way property  from  the  streets. 

Kankakee  Electric  E.  Co.  v.  Kankakee,  No.  4686,  April  28,  1916, 
order  authorising  street  railway  to  abandon  its  stub  line  in  the  city 
of  Kankakee,  it  appearing  that  but  359  persons  used  the  line  in 
eight  days,  and  that  patrons  would  be  required  to  walk  not  over 
two  blocks;  that  its  present  location  was  parallel  to  another  line; 
that  the  stub  was  of  little  value ;  and  that  the  contemplated  paving 
of  the  street  would  necessitate  a  large  expense.  The  Commission 
stated  that  it  did  not  feel  called  upon  to  determine  whether  or  not 
an  amendment  of  a  city  ordinance  implied  permission  for  the  aban- 
donment of  the  spur  or  to  determine  whether  the  ordinance  required 
the  continued  operation,  these  being  questions  for  the  court. 

New  York, — The  New  York  &  Queens  County  Eailway  was  denied 
ri,s:ht  to  abandon  part  of  its  franchise  along  Flushing  avenue  from 
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Ehret  to  Jackson  avenues  in  the  borough  of  Queens,  city  of  N"ew 
York.  People  ex  rel.  New  York  &  Q.  C.  E.  Co.  v.  Public  Service 
Commission  (1916)  —  App.  Div.  — ,  160  N.  Y.  Supp.  91. 

Telegraphs. 

Cdlifamia.—Re  Western  U.  Teleg.  Co.  Decision  No.  2900,  Appli- 
cation No.  1885,  Nov.  13,  1915,  order  authorizing  a  telegraph  com- 
pany to  close  its  offices  and  abandon  its  lines  between  Bridgeville, 
Blocksburg,  Bell  Springs,  and  Laytonville  to  enable  the  company  to 
take  down  its  one  wire  between  Ukiah  and  Eureka  from  the  high- 
way, and  to  erect  two  wires  between  TJkiah  and  Eureka  along  the 
Northwestern  Pacific  Railroad,  where  substantially  all  of  the  resi- 
dents of  the  communities  had  consented  to  the  abandonment,  tele- 
graph service  might  be  obtained  through  free  telephone  connections, 
the  office  and  lines  had  been  maintained  and  operated  at  a  loss,  the 
population  and  business  had  generally  moved  along  the  railroad,  the 
maintenance  of  wires  along  the  railroad  was  much  simpler  and  less 
expensive  than  along  highways  and  through  forests,  and  the  popula- 
tion to  be  served  along  the  railroad  was  far  greater  than  along  the 
existing  lines;  the  Commission,  however,  stated  that  its  action  on 
this  case  should  not  be  considered  a  precedent  in  other  cases. 

Louisiana.— Re  Western  U.  Teleg.  Co.  Order  No.  1963,  No.  2439, 
Jan.  27,  1916,  application  for  permission  to  discontinue  telegraph 
office  in  Arabi  doiied,  where,  if  all  the  figures  credited  to  the  Arabi 
office  were  properly  presented,  the  office  would  be  a  profitable  one 
and  its  discontinuation  would  work  a  great  hardship  upon  the  citi- 
zens. 

Re  Morgan's  L.  &  T.  R  &  S.  S.  Co.  No.  2534,  Order  No.  2018, 
July  17,  1916,  order  authorizing  the  discontinuance  of  day  telegraph 
office  at  Morgan  City. 

Re  Morgan's  L.  &  T.  E.  &  S.  S.  Co.  No.  2535,  Order  No.  2019, 
July  17,  1916,  order  authorizing  the  closing  of  night  telegraph  office 
at  Cheneyville. 

Re  Morgan's  L.  &  T.  R  4  S.  S.  Co.  No.  2503,  Order  No.  1998, 
May  23,  1916,  order  authoriidng  the  discontinuance  of  Adeline  as  a 
telegraph  station. 

Re  Western  U.  Tel^.  Co.  Order  No.  1987,  No.  2497,  April  27, 
1916,  order  authorizing  telegraph  company  to  dose  railroad  tele- 
graph offices  at  Dunbar,  Rigolets,  and  Chef  Menteur,  and  to  continue 
in  operation  the  present  method  of  telephoning  all  messages  to  and 
from  these  points  from  New  Orleans. 

Mississippi, — The  Commission  v.  Postal  Teleg.-Cable  Co.  No. 
4285,  Dec.  7,  1915,  order  directing  Postal  Telegraph-Cable  Company 
to  restore  its  service  at  Woodville  within  forty  days  from  date,  where 
its  office  was  closed  without  the  consent  of  the  Commission. 

The  Commission  v.  Postal  Teleg.-Cable  Co.  Xo.  4285,  April  4, 
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1916,  telegraph  company  authorized  to  close  its  independent  com- 
mercial oflSce  at  Woodville,  upon  perfecting  an  agreement  with  the 
railroad  by  which  the  telegraph  business  will  be  handled  by  it,  and 
upon  the  further  condition  tiiat  when  such  arrangement  has  been 
perfected  the  company  will  duly  notify  the  public  and  report  to  the 
Commission. 

Telephones. 

JKinow.— Be  Jackson  County  Teleph.  Co.  No.  4828,  Aug.  6,  1916, 
order  denying  authority  to  discontinue  telephone  exchange  at  Dry 
Hill,  it  appearing  that  such  discontinuance  would  result  in  great 
inconvenience  and  much  dissatisfaction  among  subscribers  now 
serTcd  through  that  exchange. 

Water. 

Califjomia. — ^Re  Smith,  Decision  No.  3107,  Application  No.  2071, 
Feb.  16,  1916,  Vista  Grande  Water  Company  authorized  to  abandon 
service  upon  giving  consumers  thirty  days'  notice,  it  appearing  that 
the  company  was  operating  at  a  loss  and  that  a  municipal  plant  was 
rendering  service  at  a  lower  rate. 

Re  Arcadia  Crystal  Water  Co.  Decision  No.  3268,  Application  No. 
2184,  April  21,  1916,  water  company  authorized  to  abandon  service 
and  remove  pipes  from  street  of  Arcadia,  and  to  enter  into  an  agree- 
ment  with  the  city  relative  to  the  service. 

Ee  Stocker,  Decision  No.  3334,  Application  2226,  May  13,  1916, 
order  authorizing  the  discontinuance  of  water  service  in  the  city  of 
Arcadia,  it  appearing  that  a  municipal  water  distributing  system  has 
been  constructed. 

Pelganti  v.  Pacific  Gas  &  E.  Co.  Case  No.  679,  Decision  No.  3291^ 
April  27,  1916,  dismissal  of  a  complaint  as  to  abandonment  of  serv- 
ice by  a  water  company,  it  appearing  that  the  complainants  were 
satisfied  with  the  exception  of  one  who,  at  the  time  of  the  abandon- 
ment, was  not  an  established  consumer  with  the  right  to  require 
continuance  of  service. 

Re  Chino  Water  Co.  Decision  No.  3392,  Application  No.  2221, 
June  2,  1916,  order  authorizing  the  discontinuance  of  occasional 
service  of  water  in  excess  of  prescribed  amounts  to  owners  of  the 
C.  C.  Johnson  tract. 

Re  Jenson,  Decision  No.  3223,  Application  No.  2141,  April  1, 
1916,  applicant  authorized  to  discontinue  serving  water  to  con- 
sumers  whose  property  fronts  on  streets  through  which  water  mains 
of  the  city  of  Pasadena  now  run,  upon  condition  that  consumers  be 
given  thirty  days*  written  notice  that  the  city  of  Pasadena  is  pre- 
pared to  serve  the  consumers,  and  the  applicant  intends  to  discon- 
tinue service. 
P.U.R.1916F. 
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RAILROAD  COMMISSION  OF  AIiABAMA 

V. 

LOXnSVILLE  &  NASHVILLE  RAILROAD  COMPANY  et  aL 

(—  Ala.  —,  72  So.  397.) 

Service '^JuriaOioUon  of  OomnUssUm'^  Physical  connection  of  roil' 
roods. 

The  Alabama  Commission  has  no  power  to  order  a  physical  con- 
nection between  railroads  without  hearing  eyidenoe  as  to  the  propriety 
of  such  action,  under  the  statute  authorizing  the  Commission  to  make 
an  order  for  such  connection  when  it  "in  ihe  judgment  of  the  Rail- 
road Commission,  is  reasonably  practicable  and  can  be  put  in  with 
safety,  and  will  furnish  sufficient  business  to  justify  the  construction 
and  maintenance  of  the  same." 

[June  16,  1916.] 

Appeal  by  the  Railroad  Commission  from  a  judgment  of  the 
City  Court  of  Montgomery,  sustaining  a  demurrer  to  its  petition 
for  a  writ  of  mandamus  to  compel  certain  railroads  to  establish 
a  physical  connection  between  their  tracks ;  affirmed. 

Appearances:  W.  L.  Martin,  Attorney  General,  and  Lawrence 
E.  Brown,  Assistant  Attorney  Gteneral,  for  appellant;  Goodwyn 
&  Mclntyre,  of  Montgomery,  for  appellees. 

Sayre,  J.,  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  judgment  of  the  city  court  of  Mont- 
gomery, sustaining  a  demurrer  to  the  appellant's  petition  for  a 
writ  of  mandamus  to  compel  appellees  to  establish  a  physical 
connection  between  their  tracks,  in  order  to  facilitate  the  inter- 
change of  traffic  between  them  at  Samson  in  this  state,  accord- 
ing to  the  order  of  the  Railroad  Commission  previously  made. 

The  formal  order  of  the  Railroad  Commission,  a  copy  of  which 
is  exhibited  with  the  petition,  contained  the  following  recital : 

"In  the  above  cause  (Railroad  Commission  of  Alabama  v. 
Louisville  &  ^Nashville  Railroad  Company  and  Central  of 
Georgia  Railway  Company),  the  defendant,  the  Louisville  & 
Nashville  Railroad  Company,  was  represented  by  its  attorney, 
George  W.  Jones,  and  the  Central  of  Georgia  Railway  Company 
by  its  attorney.  Major  R.  E.  Steiner.    Answer  filed  by  the  Louis- 
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ville  &  ISTashville  Railroad  Company.  No  testimony  taken.  The 
following  decision  and  order  rendered/' 

And  upon  this  the  order  followed. 

Neither  the  general  power  and  authority  of  the  Railroad  Com- 
mission in  the  premises  nor  the  jurisdiction  of  the  trial  court 
is  denied.  The  demurrer  takes  the  point,  in  effect,  and  we 
need  consider  no  other,  that  the  order  of  the  Railroad  Commis- 
sion was  void  because  not  based  upon  evidence  tending  to  show 
its  propriety  in  the  conditions  obtaining  at  Samson, 

Section  5535  of  the  Code  provides  that  the  Railroad  Commis- 
sion may  make  an  order  for  the  making  and  maintenance  of  a 
physical  connection  between  railroads  to  or  through  the  same 
city  or  town,  so  that  cars  may  be  transferred  from  one  to  the 
other  and  traffic  may  be  interchanged  between  them,  "where 
such  connection,  in  the  judgment  of  the  Railroad  Commission, 
is  reasonably  practicable  and  can  be  put  in  with  safety,  and  will 
furnish  sufficient  business  to  justify  the  construction  and  main- 
tenance of  the  same  where  rights  of  way  can  be  obtained  by 
condemnation  or  otherwise,  on  terms  deemed  reasonable  by  the 
Railroad  Commission." 

Section  1  of  the  act  approved  November  23,  1907  (Acts  Sp. 
Sess.  pp.  29  et  seq.)  uses  language  broad  enough  to  cover  the  same 
ground.  It  provides  "that  if,  in  the  judgment  of  the  Railroad 
Commission,  repairs  or  improvements  to  or  changes  in  any  .  .  . 
terminals  or  terminal  facilities  .  .  .  ought  reasonably  to  be 
made,  or  that  any  additions  should  reasonably  be  made  thereto 
.  •  .  in  order  to  secure  adequate  service  or  facilities  for  the 
transportation  of  passengers,  freight,  or  property,  the  Commis- 
sion shall,  after  a  hearing  had  either  on  its  own  motion  or  after 
complaint  filed,  make  and  secure  an  order  directing  such  repairs, 
improvements,  changes,  or  additions  to  be  made  within  a  reason- 
able time  and  in  a  manner  to  be  specified  therein." 

It  adds  the  provision  that  the  Commission  may  proceed  on 
its  own  motion.  At  the  time  of  the  passage  of  this  act,  §  5667 
of  the  Code  (§  23  of  the  act  of  Feb.  23,  1907  [Gen.  Laws  1907, 
p.  143])  provided  for  an  investigation  upon  the  complaint  of 
any  person,  firm,  corporation,  or  association,  etc.,  that  any  serv- 
ice is  inadequate,  §  5668  provided  that  parties  should  be  heard 
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and  have  process  to  enforce  the  attendance  of  witnesses,  while 
§  5669  provided  for  the  order  to  be  made. 

These  statutes  contemplate  a  hearing,  i.  e.,  a  judicial  investi- 
gation of  the  issues  raised  by  the  proceeding  to  compel  a  physical 
connection  between  railroads,  whether  those  issues  be  of  law  or 
fact.  The  order  made  for  a  connection  in  such  cases  is  not  a 
mere  administrative  r^ulation,  but  it  involves  the  taking  of 
property,  since  it  compels  the  railroad  companies  to  expend 
money  in  complying  with  the  order,  and,  if  they  already  own 
the  land  upon  which  the  tracks  must  be  laid,  the  order  prevents 
them  from  using  it  for  other  purposes.  Washington  ex  reL  Ore- 
gon R  &  Nav.  Co.  V.  Fairchild,  224  U.  S.  510,  56  L.  ed.  863, 
32  Sup.  Ct.  Rep.  535.  It  is  doubtless  within  the  contemplation 
of  the  statute  that  the  Conmiission,  if  it  sees  proper  to  do  so, 
may  ascertain  some  of  the  facts  necessary  to  be  taken  into  con- 
sideration in  the  makitig  of  such  order  by  a  personal  inspection 
on  the  ground;  but,  if  so,  there  are  others,  equally  necessary, 
which  can  only  be  determined  upon  evidence  heard  and  con- 
aidered. 

Under  the  statute  it  must  be  found  that  the  connection  under 
consideration  "will  furnish  sufficient  business  to  justify  the  con- 
Htruction  and  maintenance  of  the  same  where  rights  of  way  can 
be  obtained  by  condemnation  or  otherwise,  on  terms  deemed 
reasonable  by  the  Railroad  Conmiission."  These  lastrnamed 
facts  are  of  such  nature  that  conformity  to  fimdamental  prin- 
ciples of  law  in  an  adversary  proceeding  requires  that  they  be 
established  by  evidence.  Appellant  suggests  that  these  facts 
may  have  been  the  subject  of  an  agreement.  There  is  no  sugges- 
tion of  an  agreement;  but  such  an  agreement,  when  made,  is 
merely  a  substitute  for  and  serves  the  purpose  of  evidence,  and 
that  there  was  such  agreement  of  facts  is  fairly  excluded  by  the 
recital  of  the  order  made  by  the  commission  that  no  testimony 
was  taken. 

All  l^al  intendments  are  with  the  orders  of  the  Railroad  Com- 
mission, and  its  orders  will  be  upheld  unless  their  invalidity  is 
made  to  appear.  The  presumption  is  that  the  orders  of  the 
Commission  are  made  upon  proper  evidence  and  are  reasonable. 
Railroad  Commission  v.  Alabama  G.  S.  R.  Co.  185  Ala,  354, 
L.R.A.1915D,  98,  64  So.  13.     But  we  can  imagine  no  reason 
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for  the  recital  that  no  testimony  was  taken  if  it  be  not  the  veri- 
table statement  of  a  fact,  made  in  order  to  disclose  the  true 
foundation  of  the  order,  which  is  in  the  nature  of  a  judicial 
judgment,  by  showing  that  the  Commission  proceeded  to  the 
necessary  finding  of  facts  upon  its  unaided  opinion  as  to  the 
public  demand  and  right  in  the  circumstances  presented  by  the 
situation  at  Samson,  or  perhaps  upon  information  with  respect 
thereto  gathered  in  an  informal  way  from  outside  sources.  Such 
is  the  just  and  reasonable  intendment  of  the  recital.  We  do  not 
pretend  that  the  Commission  is  bound  by  the  strict  rules  of 
evidence  which  obtain  in  suits  between  private  parties;  but,  as 
observed  by  the  Supreme  Court  of  the  United  States  in  Inter- 
state Commerce  Commission  v.  Louisville  &  N".  R.  Co.  227  XJ. 
S.  88,  57  L.  ed.  431,  83  Sup.  Ot  Rep.  185,  '%e  more  liberal 
the  practice  in  admitting  testimony,  the  more  imperative  the 
obligation  to  preserve  the  essential  rules  •  •  .  by  which 
rights  are  asserted  or  defended.'^ 

The  right  of  the  Commission  to  act  depended  upon  the  fact, 
among  others,  that  the  proposed  connection  would  furnish  suf- 
ficient business  to  justify  its  construction  and  maintenance,  And, 
if  there  was  no  evidence  of  this  fact,  there  was  no  jurisdiction 
to  make  the  order.  "A  finding  without  evidence  is  arbitrary  and 
baseless.''  To  hold  that  the  Commission  might  proceed  upon 
information  informally  picked  up  "would  nullify  the  right  to  a 
hearing,  for  manifestly  there  is  no  hearing  when  the  party  does 
not  know  what  evidence  is  offered  or  considered  and  is  not  given 
an  opportunity  to  test,  explain,  or  refute.''  227  U.  S.  88,  supra. 
We  have  no  authority  to  attribute  to  the  order  of  the  Commis- 
sion a  virtue  it  does  not  profess  to  have,  by  eliminating  or  ignor- 
ing its  formal  recital  as  surplusage  or  as  contrary  to  the  fact 
Hence  our  conclusion  that  the  order  aflSrmatively  shows  that 
it  was  made  without  hearing  evidence  on  a  fact  that  could  be 
determined  by  evidence  alone,  and  so  discloses  its  own  excess  of 
power  in  the  premises.  The  demurrer  to  the  petiticm  was  prop- 
erly sustained. 

Affirmed. 

Anderson,  Ch.  J.,  and  McClellan  and  Gardner,  JJ.,  concur. 

P.UJLlQieF. 
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CALIFORNIA  RAILROAD  COMMISSION. 

C.  C.  PULLER  et  al. 

V. 

FBESNO  CANAL  &  lERIGATION  COMPANY. 

[Decision  No.  3377;  Case  No.  919.] 

Service '^  Power  of  Cotntniasion  ^^  To  compel  irrigation  company  to 
tahe  over  private  ditch. 

An  irrigation  company  cannot  be  required  to  take  over  a  pri- 
vate ditch  although  it  has  an  option  on  it,  where  it  has  never  exercised 
the  option  or  operated  the  ditch,  and  the  users  thereof  do  not  offer  to 
pay  tiie  additional  cost  of  operating  it. 

[May  26,  1916.] 

CoMPLATN^T  by  irrigation  water  users  to  compel  the  Fresno 
Canal  &  Irrigation  Company  to  maintain  and  operate  a  ditch ; 
dismissed. 

Appearances:  Francis  Cunningham  and  IL  Justin  Miller  for 
complainants;  Short  &  Sutherland  by  W.  A.  Sutherland  for  de- 
fendant 

By  the  Commission:  The  complaint  herein  is  signed  by 
twelve  of  the  eighteen  landowners  who  receive  water  from  the 
system  of  Fresno  Canal  &  Irrigation  Company,  through  a  ditch 
known  as  "Sand  Ditch.'^ 

The  complaint  alleges,  in  effect,  that  complainants  are  the 
owners  of  lands  in  the  counties  of  Kings  and  Fresno,  to  all  of 
which  lands  are  attached  water  rights  under  defendant's  irriga- 
tion system;  that  prior  to  the  acquisition  of  said  lands  by  com- 
plainants, Laguna  Lands,  Limited,  complainants'  predecessor  in 
title,  entered  into  a  contract  with  the  defendant  herein,  by  which 
contract  defendant  agreed  to  furnish  for  all  the  lands  now  owned 
by  complainants  such  water  as  might  be  required,  for  the  irriga- 
tion of  said  lands,  not  exceeding  at  any  one  time  1  cubic  foot 
per  second  for  each  quarter  section  of  land;  that  said  contract 
between  Laguna  Lands,  Limited,  and  Fresno  Canal  &  Irrigation 
Company  provided,  in  part,  that  all  ditches  constructed  by  the 
landowners  might,  at  the  option  of  Fresno  Canal  &  Irrigation 
Company,  become  a  branch  ditch  of  said  company  and  be  under 
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its  control ;  that  the  only  means  of  conveying  water  to  and  upon 
the  lands  of  complainants  is  by  a  lateral  ditdi,  commonly  known 
as  the  "Sand  Ditch,"  which  ditch  is  a  branch  of  one  of  defend- 
ant's main  canals,  known  as  "E  Ditch;"  that  said  Sand  Ditch 
extends  from  said  E  Ditch  in  a  westerly  direction  a  distance  of 
about  2  miles;  that  said  Sand  Ditch,  on  information  and  belief, 
was  constructed  by  said  Laguna  Lands,  Limited,  prior  to  the  ac- 
quisition by  complainants  of  their  lands,  thereafter  became  a 
branch  ditch  of  Fresno  Canal  &  Irrigation  Company,  and  was 
reconstructed,  cleaned,  and  used  by  said  company  as  one  of  its 
own  ditches ;  that  complainants  have  performed  all  of  their  cove- 
nants, but  that  defendant,  for  more  than  five  years  last  past,  has 
failed  to  supply  to  complainants  the  quantity  of  water  called  for 
in  their  respective  contracts ;  that  the  reason  for  such  failure  to 
supply  to  complainants  the  water  to  which  they  were  entitled 
was  due  in  part  to  the  neglect  and  failure  of  defendant  to  keep 
the  Sand  Ditch  in  proper  repair  and  to  maintain  the  proper 
service  for  the  distribution  of  water  through  said  Sand  Ditch; 
and  that  defendant  has  continuously  charged  complainants  at 
the  rate  of  62^  cents  per  acre  annually  for  water.  Complainants 
ai^  that  defendant  be  required  to  keep  the  Sand  Ditch,  its  dams, 
bulkheads,  and  headgates  in  good  condition  in  order  to  facilitate 
the  distribution  of  water  for  irrigation  to  complainants,,  and  that 
defendant  be  required  to  turn  into  the  Sand  Ditch  at  its  inter- 
section with  the  E  Ditch  the  quantity  of  water  which  defendant 
is  obligated  to  supply  to  the  complainants  in  accordance  with 
their  contracts. 

The  answer  denies  that  the  Sand  Ditch  was  constructed  by 
defendant,  or  ever  became  a  branch  ditch  of  defendant,  or  was 
ever  used  by  defendant;  denies  that  defendant  ever  assumed 
control  of  the  Sand  Ditch,  or  reconstructed  said  ditch,  or  cleaned 
it  or  in  any  way  used  it  for  the  purpose  of  conveying  water  for 
irrigation ;  alleges  that  the  Sand  Ditch  is  and  at  all  times  has 
been  a  branch  ditch  belonging  to  Laguna  Lands,  Limited,  and 
its  successors  in  interest,  including  the  complainants,  and  that 
said  ditch,  in  so  far  as  it  has  been  maintained,  has  been  main- 
tained by  Laguna  Lands,  Limited,  and  its  successors  in  interest, 
and  not  by  defendant ;  all^:es  that  to  place  the  Sand  Ditch  in  a 

condition  to  receive  and  distribute  water  adequately  will  require 
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an  expenditure  of  $4,000,  in  addition  to  the  annual  charges  for 
the  salary  of  ditch  tender,  and  the  maintenance  and  upkeep  of 
the  ditch  and  the  necessary  headgates;  and  alleges  that  defend- 
ant is  not  now  receiving  from  the  operation  of  its  canal  system 
a  reasonable  return,  and  that  to  require  defendant  to  assume  the 
control  and  operation  of  the  Sand  Ditch  would  be  unjust  and 
inequitable.    Defendant  asks  that  the  complaint  be  dismissed. 

A  public  hearing  herein  was  held  on  March  27,  1916,  at 
Fresno. 

The  theory  of  the  complaint  herein  is  that  the  Sand  Ditch  has 
become  a  branch  ditch  of  Fresno  Canal  &  Irrigation  Company, 
and  that  said  company  is  hence  under  the  duty  of  maintaining 
and  operating  said  ditch  in  part  compliance  with  its  duty  to  the 
complainants  in  return  for  the  payment  by  complainants  to 
Fresno  Canal  &  Irrigation  Company  of  the  annual  sum  of  62^ 
cents  per  acre. 

The  evidence  in  this  case  was  confined  almost  exclusively  to 
the  question  whether  the  Sand  Ditch  had  become  a  branch  ditch 
of  defendant.  On  this  point,  the  evidence  clearly  showed  that 
the  Sand  Ditch  was  originally  constructed  by  Laguna  Lands, 
Limited;  that  it  was  thereafter  reconstructed  by  C.  S.  LiUis, 
who  later  sold  to  Nares  and  Saunders,  acting  for  Laguna  Lands, 
Limited ; .  and  that  the  ditch  has  never  been  maintained  and 
operated  by  Fresno  Canal  &  Irrigation  Company.  Although 
the  latter  company  has  the  right,  under  its  contract  with  Laguna 
Lands,  Limited,  at  its  option,  to  take  over  the  Sand  Ditdi  and 
to  maintain  and  operate  the  same  as  one  of  its  own  branch  ditches, 
this  option  has  never  been  exercised. 

Hence,  as  complainants  have  not  shown  that  Fresno  Canal 
&  Irrigation  Company  has  obligated  itself  to  maintain  and  oper^ 
ate  the  Sand  Ditch,  and  as  they  have  made  no  offer  to  com- 
pensate Fresno  Canal  &  Irrigation  Company  for  the  additional 
expenditures  which  would  be  incurred  by  said  company  in  main- 
taining and  operating  the  Sand  Ditch,  and  as  no  evidence  was 
introduced  to  show  what  costs  would  be  incurred  by  defendant 
in  maintaining  and  operating  said  ditch,  the  complaint  herein 
must  be  dismissed. 

At  the  same  time,  we  desire  to  draw  attention  to  the  fact  that 

the.  present  method  of  maintaining  and  operating  the  privately 
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owned  ditches  under  defendant's  system  is  by  no  means  satis- 
factory. To  a  considerable  extent,  the  landowners  do  not  keep 
their  own  ditches  in  repair.  Frequently  they  have  no  system 
among  themselves  for  the  delivery  of  water  through  their  ditches, 
with  the  result  that  the  landowners  at  the  end  of  these  ditches, 
to  a  considerable  extent,  fail  to  receive  the  water  to  which  they 
are  entitled.  It  seems  entirely  dear  that  the  maintenance  and 
operation  of  all  these  privately  owned  ditches  by  the  defendant 
herein  would  be  a  far  more  satisfactory  method  of  handling  the 
problem.  As  defendant  has  not  obligated  itself  to  perform  these 
additional  duties,  it  is,  of  course,  unreasonable  to  direct  defend- 
ant to  assume  these  additional  obligations  unless  defendant  is 
fairly  compensated  for  the  additional  service.  In  a  number  of 
instances  defendant  has  eicpressed  a  willingness  to  undertake  this 
additional  service,  provided  that  the  necessary  cost  of  such  serv- 
ice be  deposited  in  advance  by  each  irrigator  under  the  par- 
ticular ditdi  under  consideration.  We  suggest  to  the  complain- 
ants herein  that  if  each  irrigator  on  the  Sand  Ditch  is  willing 
to  pay  to  Fresno  Canal  &  Irrigation  Company,  in  advance^  the 
additional  compensation  for  the  maintenance  and  operation  of 
the  Sand  Ditch  by  Fresno  Canal  &  Irrigation  Company,  the  mat- 
ter may  be  again  drawn  to  the  attention  of  the  Railroad  Com- 
mission, or  may  be  taken  up  directly  with  Fresno  Canal  &  Irri- 
gation CcHupany. 

The  Railroad  Commission  has  no  power,  however,  under  the 
evidence  as  presented  in  this  case,  to  compel  Fresno  Ganal  &  Irri- 
gation Company  to  undertake  this  service. 

ORDER, 

A  public  hearing  having  been  held  in  the  above-entitled  pro- 
ceeding, and  the  same  having  been  submitted  and  being  now 
ready  for  decision, 

It  is  hereby  ordered  that  the  complaint  herein  be  and  the  same 
is  hereby  dismissed,  without  prejudice. 
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CITY  OP  LOS  BANOS 

V. 

WEST  SAN  JOAQUIN  VALLEY  WATER  COMPANY. 

[Case  No.  822.] 

BE  WEST  SAN  JOAQUIN  VALLEY  WATER  COMPANY. 

[Application  No.  1854.] 

[Decision  No.  3486.] 

Service  —  ExtenMons  —  Water  ^ 

1.  An  order  to  extend  water  mains  is  more  than  justified  where 
the  revenue  from  only  a  part  of  the  possible  consumers  will  yield  a 
return  of  15  per  cent  upon  the  extension  investment. 

Valuation'— Relaying  main  in  advance  of  repaving. 

2.  In  relaying  water  mains  in  advance  of  new  pavements,  a  part 
of  the  excess  cost  of  substituting  larger  mains  over  an  amount  already 
allowed  for  smaller  mains  may  be  included  in  a  rate  valuation. 

Valuation '^  Land '^  Appreciation  from  street  paving. 

3.  The  appreciation  in  value  of  lots  at  a  water-pumping  station 
from  street  paving,  measured  by  the  cost  of  the  work,  was  not  included 
in  a  rate  valuation,  the  lots  being  in  excess  of  the  utility's  need. 

Service  ^  Meters  ^  Right  to  install, 

4.  Water  meters  may  be  installed  by  the  utility,  at  its  discretion, 
on  the  premises  of  wasteful  consumers,  or  at  the  request  of  consumers 
who  believe  the  meter  rate  is  preferable  to  the  flat  rate,  rather  than 
to  require  the  metering  of  all  services. 

Depreciation^ Water '^Chlorination  plant —> Annual  allowance, 

5.  An  annual  allowance  of  $04  was  made  for  depreciation  of  a 
ohlorination  plant  costing  $420,  in  a  water-rate  proceeding. 

[July  1,  1916.]  . 

Eehearing  of  proceedings  fixing  water  rates  and  requiring 
extension  of  mains,  metering  of  flat-rate  connections,  and  con- 
struction of  a  filter ;  ordered  that  extensions  be  made,  that  meters 
be  installed  at  option  of  utility  or  consumer,  and  that  new  rates 
be  put  into  effect. 

For  abstract  of  original  decision,  see  P.XJ.R,1916D,  175. 

Appearances:  Stephen  P.  Galvin  for  city  of  Los  Banos;  Ed- 
ward F.  Treadwell  for  West  San  Joaquin  Valley  Water  Com- 
pany. 
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Lovelandy  Commissioner:  The  opinion  and  order  in  these 
proceedings  were  issued  by  this  Commission  on  December  22, 
1915,  both  actions  having  been  consolidated  for  hearing.  The 
Commission  found  that  West  San  Joaquin  Valley  Water  Com- 
pany was  not  receiving  a  suiBcient  return  in  its  water  utility 
business  at  Los  Banos,  and  so  established  a  new  schedule  of  rates 
which  also  provided  for  certain  expenditures  to  be  made.  The 
anticipated  returns  as  outlined  under  the  new  schedule  were 
deemed  sufficient  to  return  to  the  company  7  per  cent  interest 
upon  the  cost  to  reproduce  the  plant  as  it  stood,  together  with 
interest  upon  improvements.  The  improvements  which  were 
ordered  were  as  follows: 

First,  extension  of  water  mains  into  Wilson  resubdivision. 
Second,  metering  of  100  flat-rate  service  connections.  ^ 
Third,  construction  of  a  filter.  ' 

On  January  5,  1916,  West  San  Joaquin  Valley  Water  Com- 
pany filed  with  this  Commission  a  petition  for  rehearing,  mak- 
ing the  following  all^ations:  (a)  That  extensions  of  mains  into 
the  Wilson  resubdivision  would  be  an  unwarranted  expenditure ; 
(b)  that  the  company  desired  to  meter  those  services  which  they 
thought  wasteful  of  water,  rather  than  to  meter  everyone;  (c) 
that  the  water  served  by  said  company  had  not  been  objection- 
able in  the  past  and  that  there  was  no  actual  need  of  filtration. 
If  such  need  did  exist,  then  said  company  desired  to  furnish 
water  from  other  sources;  (d)  that  the  valuation  presented  by 
the  Commission's  engineer  was  low,  in  that  the  real  estate  had 
not  been  appraised  at  its  full  value,  nor  had  any  inclusion  in 
capital  account  been  made  of  franchise  value  or  for  improve- 
ments necessitated  by  the  repaving  of  streets  in  the  city  of  Los 
Banos;  (e)  that  the  anticipated  returns  under  the  new  schedule 
of  rates  outlined  by  the  Commission  would  not  be  compensatory. 
A  rehearing  was  held  in  Los  Banos  on  June  8,  1916,  at  which 
time  some  additional  evidence  upon  these  contended  points  was 
presented.  It  was  testified  that  the  state  board  of  health  had 
held  a  hearing  in  Sacramento  on  June  3,  1916,  at  which  time 
the  question  of  the  sanitary  and  health  condition  of  the  Los 
Banos  water  supply  was  thoroughly  discussed  in  the  presence  of 
attorneys  for  the  city  and  for  the  defendant  company,  with  the 
result   that   West   San   Joaquin   Valley    Water   Company   was 
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granted  a  temporary  permit  providing  for  the  immediate  estab- 
lishment of  a  chlorination  apparatus  and  the  installation  of  a 
filtering  device  within  the  next  six  months,  at  which  time  the 
temporary  permit  would  expire.  The  question  of  the  filtration 
of  the  water  is,  therefore,  in  the  hands  of  the  board  of  health 
until  December  of  this  year,  and  it  is  not  necessary,  in  this 
opinion,  to  consider  the  matter  further.  However,  the  cost  of 
the  installation  of  the  chlorination  apparatus  should  be  recog- 
nized in  the  rate  schedule,  which  will  be  outlined  herein.  Mr. 
C.  G.  Gillespie,  director  of  the  state  board  of  health,  has  fur- 
nished, as  per  stipulation  at  the  hearing,  a  statement  showing 
his  estimate  of  such  cost  to  be  $420. 

[1]  Testimony  was  introduced  regarding  the  development  of 
the  Wilson  resubdivision,  and  it  was  found  that  there  were  eleven 
houses  at  present  in  the  tract  served  with  water  through  many 
circuitous  courses;  three  houses  not  served,  one  house  under 
construction,  and  three  parties  delaying  construction  of  houses 
until  water  mains  were  laid.  The  parties  at  present  served  with 
water  have  generally  extended  service  pipes  at  th^r  own  expense, 
and  the  company  has  not  been  to  any  expense  to  furnish  ade- 
quate service  to  these  residents,  although  one  resident  did  ma- 
nipulate his  water  bill  so  that  it  was  credited  on  his  books  against 
expenditure  made  for  pipe  extensions  to  his  house.  Practically 
all  the  residents  of  the  resubdivision  attended  this  second  hear- 
ing, and  testified  that  they  would  take  water  from  the  company 
as  soon  as  the  mains  were  extended.  '  The  revenues  from  the 
consumers  already  located  in  the  Wilson  resubdivision  will  as- 
sure the  company  about  15  per  cent  interest  upon  their  estimated 
expenditure  of  $1,700,  and  the  order  of  the  Commission,  pre- 
viously rendered,  is  more  than  justified  by  the  showing  now  made. 

[2]  The  company  presented  as  exhibits  data  showing  the  ex- 
pense which  had  been  incurred  in  relaying  mains  in  advance  of 
the  new  pavements,  and  we  find  it  proper  to  include  in  capital 
account  a  portion  of  the  excess  cost  of  these  replacements  over 
the  amount  allowed  for  smaller  pipe  previously  installed. 

[3]  The  paving  of  the  streets  throughout  the  town  has  neces- 
sarily added  to  the  value  of  the  lots,  and  if  we  did  not  feel  that 
the  five  lots  at  the  pumping  plant  were  in  excess  of  actual  needs 

P.U.R.1916F. 


Digitized  by 


Google 


LOS  BANGS  T.  WEST  SAN  K)AQUIN  VALLEY  W.  CO.  367 

of  the  utility,  we  should  consider  it  advisable  to  add  to  the  ap- 
praisal already  made  of  those  lots  the  cost  of  the  street  work. 

[4]  This  Commission  has  no  desire  to  dictate  minute  details 
oonoeming  the  installation  of  meters,  and  will  leave  it  to  the 
company  at  its  option  to  meter  those  consumers  wasteful  of 
water,  or  to  install  meters  at  the  consumer's  option  when  a  con- 
sumer believes  that  the  flat  rate  which  he  is  paying  is  in  excess 
of  the  amoimt  which  would  be  charged  imder  meter  rates. 

In  determining  what  shall  be  used  as  the  rate  base  in  these 
cases,  we  shall  add  to  the  amount  which  the  Commission's  en- 
gineer reported  as  the  reasonable  cost  new  of  the  properties  as  of 
October  28,  1915,  new  capital  required  to  be  expended  by  exten- 
sion into  Wilson  resubdivision,  capital  required  for  the  installa- 
tion of  at  least  fifty  meters,  and  $420,  which  is  the  cost  estimated 
by  Mr.  Gillespie.  On  the  other  hand,  I  have  in  mind  the  fact 
that  there  is  $3,000  included  for  auxiliary  steam  equipment, 
which  is  of  little  service  value,  although  necessary  in  case  of 
fire. 

Exhibit  No.  8,  presented  by  the  water  company,  shows  ex- 
penses of  rearranging  distribution  system  due  to  paving,  to  be: 

1916-Jul7  to  November    $1,421.83 

191^-Jaiiiiary  to  May 1,226.77 

Total $2,648.60 

A  lettCT  filed  by  the  company  on  June  27, 1916,  shows  $256.15 
as  the  estimated  expense  of  replacing  1-inch  pipe  on  I  street, 
presumably  renewing  service  connections.  The  lowering  of 
mains  to  fit  establidied  street  grades  has  been  a  part  of  the  other 
expensa  The  company  has  laid  mains  under  all  intersecting 
streets  covered  by  the  new  pavement,  all  of  which  is  of  no  im- 
mediate use.  I  will  consider  $1,000  of  this  street  expense  as 
proper  to  be  met  at  this  time  by  being  added  to  capital  We 
then  have: 

Estiinated  cost,  new,  of  plant $35,219 

Eztensioii  into  Wilaon  resubdivision  1,700 

Fifty  new  meters 560 

Ghlorination  plant 420 

Portion  of  street  expense  occasioned  by  paving 1,000 

$38,889 

7  per  cent  interest  on  above $2,722 

P.UJL1916F. 
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The  maintenance  and  operation  expense  of  $4,701.86  will  re- 
quire some  adjustment  There  will  be  an  addition  of  $100  per 
year  for  operation  of  the  chlorination  plant  The  power  bill  will 
be  reduced,  due  to  a  recent  decision  in  the  rate  case  affecting  the 
San  Joaquin  Light  &  Power  Corporation.  This  reduction  will 
be  about  12  per  cent,  effecting  a  saving  of  nearly  $150.  The 
resultant  maintenance  and  operation  expense  should  not  exceed 
$4,700  for  the  coming  year. 

[5]  The  depreciation  allowance  previously  reported  of 
$651.03  will  be  increased  by  $94  to  allow  for  the  chlorination 
device  and  $57  for  the  new  meters  and  pipes,  aggregating  a  total 
of  $802.03. 

The  return  which  I  find  necessary  to  provide  upon  comple- 
tion of  the  improvements  outlined  is: 

Interest $2,722 

Depreciation     S02 

Maintenance  and  operation  expense   4,700 

$8,224 
1915  revenues 6,711 

Necessary  total  increase  in  rates   $1,513 

Equivalent  per  cent 22^ 

The  existing  flat  rate  of  $1.50  per  house  per  month  and  the 
meter  minimum  of  $1.25  will,  therefore,  have  to  be  raised,  and 
I  find  that  the  following  schedule  will  reasonably  provide  the 
necessary  revenue  which  the  consumers  in  Los  Bancs  should  bear 
until  further  improvements  require  revision: 

Flat  Rates, 
$1.80  per  month  for  tenements  occupied  by  a  single  family  or  private  board- 
ing house,  and  to  include  toilet  and  bath  fixtures. 
$1.25  per  month  for  each  fire  hydrant,  with  monthly  minimum  of  $45. 
All  other  tlat  rates  as  per  ordinance  No.  71,  of  the  city  of  Los  Bttnoty  «t 
present  in  effect. 

Meter  Ratet, 
$1.50  per  month  for  500  cubic  feet  or  less. 
$0.20  per  100  cubic  feet  for  the  next  1,000  cubic  feet. 
$0.15  per  100  cubic  feet  for  all  excess  over  1,600  cubic  feet  per  month. 

Municipal  I7«e. 
$0.15  per  100  cubic  feet 

ORDER. 

West  San  Joaquin  Valley  Water  Company  having  applied 
for  a  rehearing  in  the  above  case  and  application^  and  a  rehear^ 
ing  having  been  held,  at  which  additional  testimony  was  offered 
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by  both  parties,  and  it  appearing  that  the  order  of  this  Commis- 
sion as  of  December  22,  1915,  was  fully  justified  on  the  evidence 
then  presented,  but  that  certain  readjustments  in  the  rate  sched- 
ule are  necessary,  the  Commission,  being  now  fully  apprised  in 
the  premises,  does  hereby  find  as  facts : 

First,  that  the  rates  now  charged  by  West  San  Joaquin  Valley 
Water  Company  are  unjust  and  unreasonable  in  so  far  as  they 
differ  from  the  rates  hereafter  established. 

Second,  that  the  following  rates  are  just  and  reasonable  rates 
to  be  charged  by  West  San  Joaquin  Valley  Water  Company  for 
water  sold  to  its  patrons: 

Fl^t  RateM, 

$1.80  per  month  for  tenements  occupied  by  a  single  family  or  private  board- 
ing house,  and  to  include  toilet  and  bath  fixtures. 

$1.25  per  month  for  each  fire  hydrant,  with  monthly  minimum  of  $45. 

All  other  flat  rates  as  per  ordinance  No.  71,  of  the  city  of  Lob  Banos,  at 
present  in  effect. 

Meter  Rates. 
$1.50  per  month  for  600  cubic  feet  or  less. 
$0.20  per  100  cubic  feet  for  the  next  1,000  cubic  feet. 
$0.15  per  100  cubic  feet  for  all  excess  over  1,500  cubic  feet  per  month. 

Municipal  Use, 
$0.15  per  100  cubic  feet 

Basing  this  order  on  the  foregoing  findings  of  fact  and  the 
findings  of  fact  in  the  opinion  which  precedes  this  order, 

It  is  hereby  ordered  that  West  San  Joaquin  Valley  Water 
Company  extend  its  mains  into  the  Wilson  resubdivision,  so  as 
to  furnish  adequate  domestic  service  and  fire  protection  to  that 
district;  and — ^ 

It  is  hereby  further  ordered  that  West  San  Joaquin  Valley 
Water  Company  proceed  to  meter  at  least  fifty  of  the  services 
heretofore  paying  under  flat  rates,  meters  to  be  installed  at  the 
option  of  the  company  or  of  the  consumer ;  and — 

It  is  hereby  further  ordered  that  West  San  Joaquin  Valley 
Water  Company  be  authorized  to  collect  the  following  schedule 
of  rates  for  water  served  from  its  Los  Banos  plant: 

Flat  Rates. 

$1.80  per  month  tor  teDemenis  occupied  by  a  single  family  or  prSrate  board- 
ing house,  and  to  include  toilet  and  bath  fixtures. 

$1.25  per  month  for  each  fire  hydrant,  with  monthly  minimum  of  $45. 

All  other  fiat  rates  as  per  ordinance  No.  71,  of  the  city  of  Los  Banos,  at 
present  in  effect. 
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Meter  Ratet. 
$1.60  per  month  for  600  cubic  feet  or  less. 
$0.20  per  100  cubic  feet  for  the  next  1,000  cubic  feet 
$0.16  per  100  cubic  feet  for  all  excess  over  1,600  cubic  feet  per  montli. 

Municipal  Use, 
$0.16  per  100  cubic  feet. 

— ^upon  the  following  conditions,  and  not  otherwise:  That  ap- 
plicant shall  have  completed  the  ext^ision  into  the  Wilson  resub- 
division,  and  shall  have  begun  the  gradual  installa1;^on  of  meters 
upon  flat-rate  services  and  the  installation  of  a  chlorination  ap- 
paratus; and  the  Commission  shall  have  made  a  supplemental 
order  stating  that  these  conditions  have  been  fulfilled  and  that 
the  rates  above  mentioned  may  go  into  effect;  and 

It  is  hereby  further  ordered  that  this  order  supersedes  the 
order  heretofore  made  by  this  Commission  on  December  22, 
1915,  in  this  case  and  application. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Kailroad  Conmiis- 
sion  of  the  State  of  California, 


IDAHO  PITBIilO  UTIIilTISS  COBfMISSION. 

MOUNTAIN  STATES  TELEPHONE  &  TELEGRAPH 
COMPANY 

V. 

PBOJECT  MUTUAL  TELEPHONE  &  ELECTEIC  COMPANY. 

[Case  No.  F-148;  Order  No.  877.] 

Public  utttUies  —  BuhUo  service  for  conipenaation'^  Mutual  M^phone 
ecnipanies, 

1.  A  mutual  telephone  company  having  280  tubscribers^  and  the 
magnitude  of  whose  undertaking  is  limited  only  by  the  territory  in  two 
counties  contemplated  to  be  seryed,  and  whose  subscribers  pay  an 
amount  sufficient  to  coyer  the  cost  of  operation  and  maintenance,  is 
engaged  in  a  public  service  for  compaisati<m,  although  the  service  is 
to  stockholders  exclusively  and  without  profit,  so  as  to  be  a  public 
utility  which  cannot  operate  in  occupied  territory  without  a  certificate 
•f  public  convenience  and  necessity,  under  the  Idaho  Public  Utilities 
act. 

^Public  utilities'^ What  are -^ Mutual  telephone  company, 

2.  The  fact  that  a  telephone  company  is  a  mutual  company  serv- 
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ing  its  stockholders  exclusiyely  does  not  of  itself  place  it  without  the 
meaning  of  the  term  "telephone  corporation"  in  the  Idaho  Public  Utili- 
ties act. 

[September  16,  1916.] 

Complaint  to  prevent  the  Project  Mutual  Telephone  &  Elec^ 
trie  Company  from  operating  in  llie  village  of  Kupert  until  a 
certificate  of  public  convenience  and  necessity  is  secured;  order- 
ed that  defendant  cease  operating  until  a  certificate  is  secured. 

Appearances :  Elmer  L.  Brock,  of  Denver,  Colorado,  for  com- 
plainant; E.  B«  Dampier,  of  Rupert,  Idaho,  for  defendant . 

STATEMENT. 

By  the  Commission:  On  July  17,  1916,  the  complainant 
herein  filed  a  complaint  before  this  C(»nmission  against  the 
above-named  defendant,  alleging  among  other  things,  in  sub- 
stance, that  the  defendant  is  a  public  utility,  and  that  it  has 
begun  the  construction  of  a  telephone  line,  plant,  or  syst«n  with- 
in the  village  of  Rupert  without  the  authority  of  this  Commis- 
sion and  without  warrant  of  law ;  and  praying  that  the  Commis- 
sion direct  the  defendant  to  refrain  from  further  proceeding 
with  the  work  of  constructing  or  from  operating  said  system  in 
the  said  village  of  Rupert  unless  it  shall  procure  from  ihis  Com- 
mission a  certificate  of  convenience  and  necessity. 

To  this  complaint  the  defendant  filed  its  answer  on  July  24, 
1916,  denying  all  the  material  allegations  of  the  complaint  here- 
inbefore set  forth,  and  for  and  by  way  of  aflSrmative  matter 
alleging,  among  other  things,  in  substance,  that  it  is  a  mutual 
company  supplying  telephone  connection  for  its  regular  sub- 
scribed members  who  are  stockholders  of  said  company,  and  no 
others,  and  that  it  does  not  do  business  for  compensatioiL 

This  case  was  heard  at  Rupert,  Idaho,  before  Commissioners 
Freehafer  and  Ramstedt,  August  11,  1916,  Commissioner  Gra- 
ham having  examined  and  read  the  record  in  the  case  including 
the  testimony  taken  at  the  hearing,  and  the  briefs  of  the  paiv 
ties  to  the  action  having  been  filed,  the  case  is  now  before  the 
Commission  for  decision. 

OPINION.   * 

[1,  2]  This  proeeeding  is  brou^t  to  prevent  the  defendant 
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from  further  proceeding  with  the  work  of  constructing  a  tele- 
phone system  in  the  village  of  Rupert  in  the  state  of  Idaho,  or 
from  operating  such  system,  until  a  certificate  of  public  con- 
venience and  necessity  is  secured  under  which  said  construction 
and  operation  may  be  carried  on  in  accordance  with  the  provi- 
sions of  §  48  of  the  Public  Utilities  act  of  the  state  of  Idaho. 

The  complainant  is  a  corporation  organized  and  incorporated 
under  and  by  virtue  of  the  laws  of  the  state  of  Colorado,  au- 
thorized to  do  business  in  the  state  of  Idaho,  and  is  a  public 
utility  within  the  meaning  of  the  Public  Utilities  act,  and  as 
such  is  subject  to  regulation  by  this  Commission.  The  complain- 
ant owns  and  operates  extensive  telephone  lines  within  the  state 
of  Idaho  and  other  states,  among  them  being  its  telephone  line 
in  the  village  of  Rupert,  Idaho. 

The  defendant  is  a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of  Idaho,  formed  for  the 
purpose  of  carrying  on  and  conducting  a  mutual  telephone  and 
electric  distribution  business  at  cost  and  on  a  nonprofit-sharing 
basis,  and  on  what  is  known  as  the  Minidoka  Project  within  the 
coimties  of  Cassia  and  Minidoka,  in  the  state  of  Idaho. 

The  defendant  has  not  secured  from  this  Commission  a  cer- 
tificate of  public  convenience  and  necessity  to  carry  on  a  public 
utility  business.  No  complaint  has  been  made  to  this  Commis- 
sion as  to  the  service  rendered  by  the  complainant  in  the  said 
village  of  Rupert,  or  as  to  the  reasonableness  of  the  rates  charged 
by  the  complainant  for  such  servica  The  issue  raised  in  this 
cause  is  one  of  statutory  construction,  and  the  question  to  be 
determined  is  the  l^islative  intent  as  expressed  in  the  Public 
Utilities  act 

The  intent  of  the  legislature  in  enacting  the  Public  Utilities 
act,  although  not  clearly  expressed  in  the  act  itself,  may  be  in- 
ferred from  the  context  and  general  purpose  of  the  statute  and 
the  policy  laid  down  thereby. 

Section  48  of  the  Public  Utilities  act  as  originally  passed  and 
approved  in  1913  provides: 

**Sec.  48.  (a)  No  street  railroad  corporation,  gas  corporation, 
electrical  corporation,  telephone  corporation  or  water  corpora- 
tion shall  henceforth  begin  the  construction  of  a  street  railroad, 
or  of  a  line,  plant  or  system  or  of  Any  extension  of  such  street 
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railroad  or  line,  plant  or  system,  without  having  first  obtained 
from  the  Commission  a  certificate  that  the  present  or  future 
public  convenience  and  necessity  require  or  will  require  such 
construction ;  Provided,  That  this  section  shall  not  be  construed 
to  require  any  such  corporation  to  secure  such  certificate  for  an 
extension  within  any  city  or  county  or  city  or  town  within  which 
it  shall  have  theretofore  lawfully  commenced  operation,  or  for  an 
extension  into  territory  either  within  or  without  a  city  or  county 
or  city  or  town,  contiguous  to  its  street  railroad,  or  line,  plant 
or  system,  and  not  theretofore  served  by  a  public  utility  of  like 
character  or  for  an  extension  within  or  to  territory  already  served 
by  it,  necessary  in  the  ordinary  course  of  its  business;  And, 
provided  further.  That  if  any  public  utility,  in  constructing  or 
extending  its  line,  plant  or  system  shall  interfere  or  be  about  to 
interfere  with  the  operation  of  the  line,  plant  or  system  of  any 
other  public  utility,  already  constructed,  the  Commission  on 
complaint  of  the  public  utility  claiming  to  be  injuriously  affect- 
ed, may,  after  hearing,  make  such  order  and  prescribe  such 
terms  and  conditions  for  the  location  of  the  lines,  plants  or  sys- 
tems affected  as  to  it  may  seem  just  and  reasonable;  Provided, 
That  power  companies  may,  without  such  certificate  increase  the 
capacity  of  existing  generating  plants  or  develop  new  generating 
plants  and  market  the  products  thereof. 

"(b)  No  public  utility  of  a  class  specified  in  subsection  (a) 
hereof  shall  henceforth  exercise  any  right  or  privilege  or  obtain 
a  franchise  or  permit  to  exercise  such  right  or  privilege  from  a 
municipality  or  county,  without  having  first  obtained  from  the 
Commission  a  certificate  that  public  convenience  and  necessity 
require  the  exercise  of  such  right  and  privilege ;  Provided,  That 
when  the  Commission  shall  find,  after  hearing  that  a  public 
utility  has  heretofore  begun  actual  construction  work  and  is 
prosecuting  such  work  in  good  faith,  uninterruptedly  and  with 
reasonable  diligence  in  proportion  to  the  magnitude  of  the  under- 
taking, under  any  franchise  or  permit  heretofore  granted  but 
not  heretofore  actually  exercised,  such  public  utility  may  pro- 
ceed, to  the  completion  of  sudi  work,  and  may,  after  such  com- 
pletion exercise  such  right  or  privilege;  And  provided  further. 
That  this  section  shall  not  be  construed  to  validate  any  right  or 
privilege  now  invalid  or  hereafter  becoming  invalid  under  any 
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law  of  this  state,  nor  impair  any  vested  right  in  any  franchise 
or  permit  heretofore  granted. 

"(c)  Before  any  certificate  may  issue,  under  this  section,  a 
certified  copy  of  its  articles  of  incorporation  or  charter,  if  the 
applicant  be  a  corporation,  shall  be  filed  in  the  ofiice  of  the  Com- 
mission. The  Ccmimission  shall  have  power,  after  hearing  in- 
volving the  financial  ability  and  good  faith  of  the  applicant  and 
the  necessity  of  additional  service  in  the  community,  to  issue 
said  certificate,  as  prayed  for,  or  to  refuse  to  issue  the  same,  or 
to  issue  it  for  the  construction  of  a  portion  only  of  the  contem- 
plated street  railroad  line,  plant  or  system,  or  extension  thereof, 
or  for  the  partial  exercise  only  of  said  right  or  privil^e,  and 
may  attach  to  the  exercise  of  the  rights  granted  by  said  cer- 
tificate such  terms  and  conditions  as  in  its  judgment  the  public 
convenience  and  necessity  may  require.''  [Laws  1913,  chap. 
61,  p.  277.] 

The  above-quoted  section  was  amended  in  1915  by  adding 
thereto  a  new  subsection  (d),  which  is  not  material  to  the  issues 
in  this  casa 

The  Public  Utilities  act  applifes  to  public  utilities  and  public 
services  therein  described,  and  to  this  Commission.  The  use  of 
a  public  utility  as. applying  in  this  state  is  a  public  use  furnished 
for  ccmipensation  within  this  state;  and  if  a  concern  is  a  public 
utility  as  defined  in  said  act,  it  is  subject  to  the  control,  juris- 
diction, and  regulation  of  this  Commission;  and  if  such  public 
utility  is  of  a  class  specified  in  §  48  above  quoted,  it  is,  of  course, 
subject  to  the  provisions  of  said  section. 

Section  2  of  the  Public  Utilities  act,  in  subdivision  (bb)  there- 
of, provides: 

"(bb)  The  term  ^public  utility'  when  used  in  this  act,  in- 
cludes every  common  carrier,  pipe-line  corporation,  gas  corpora- 
tion, electrical  corporation,  telephone  corporation,  telegraph  cor- 
poration, water  corporation,  wharfinger  and  warehouseman,  as 
those  terms  are  defined  in  this  section  and  each  thereof  is  hereby 
declared  to  be  a  public  utility  and  to  be  subject  to  the  jurisdio- 
tion,  control  and  regulation  of  the  Commission  and  to  the  pro- 
visions of  this  act;  Provided,  also,  That  the  term  'public  util- 
ity* as  used  in  this  act  shall  cover  cases  both  where  the  service 

is  performed  and  the  commodity  delivered  directly  to  the  public 
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or  some  portion  thereof,  and  where  the  service  is  performed  or 
the  commodity  delivered  to  any  corporation  or  corporations,  or 
any  person  or  persons,  who  in  turn,  either  directly  or  indirectly 
or  mediately  or  immediately,  performs  the  services  or  delivers 
such  commodity  to  or  for  the  public  or  some  portion  thereof." 

If  the  defendant,  as  far  as  its  operations  questioned  in  this 
proceeding  are  concerned,  should  fall  within  the  meaning  of  the 
term  'public  utility*'  as  defined,  it  would  be  in  the  class  deeig- 
tiated  '^'telephone  corporation,''  which  is  defined  in  §  2  of  the 
Public  Utilities  act,  as  follows: 

"(t)  The  term  ^lephone  corporation,'  when  used  in  this  act, 
includes  every  corporation  or  person,  their  lessees,  trustees,  re- 
ceivers or  trustees  appointed  by  any  court  whatsoever,  owning, 
controlling,  operating  or  managing  any  telephone  line  for  com- 
pensation within  this  state." 

The  term  "telephone  line"  is  defined  in  the  same  section  as 
follows : 

"(s)  The  term  'telephone  line'  when  used  in  this  act  includes 
all  conduits,  ducts,  poles,  wires,  cables,  instruments  and  appli- 
ances, and  all  other  real  estate,  fixtures,  and  personal  property 
owned,  controlled,  operated  or  managed  in  connection  with  or 
to  facilitate  communication  by  telephone,  whether  such  com- 
munication is  had  with  or  without  the  use  of  transmission 
wires." 

It  will  be  noticed  that  in  the  definition  of  the  term  "telephone 
corporation"  no  exception  is  made  as  in  the  definitions  of  cer- 
tain other  public  utilities,  viz.,  "electrical  corporation,"  in  the 
definition  of  which  is  excepted  a  case  "where  electricity  is  gener- 
ated on  or  distributed  by  the  producer  through  private  property 
alone,  solely  for  his  own  use  or  the  use  of  his  tenants,  and  not 
for  sale  to  others;"  and  "gas  corporation,"  in  the  definition  of 
which  is  excepted  a  case  "where  gas  is  made  or  produced  on  and 
distributed  by  the  maker  or  producer  through  private  property 
alone  solely  for  his  own  use  or  the  use  of  his  tenants,  and  not 
for  sale  to  others." 

The  primary  question  to  be  determined  in  this  case  is  there- 
fore whether  or  not  the  service  rendered  by  the  defendant  is  a 
public  service  fumi^ed  for  compensation. 

It  is  clear  from  the  record  in  this  case  that  the  construction 

P.U.R.1916F. 


Digitized  by 


Google 


376  IDAHO  PUBLIC  XJTILITIES  COMMISSION, 

and  operation  of  defendant's  telephone  line  is  not  incident  to  any 
other  business  carried  on  by  the  defendant  The  defendant,  as 
far  as  the  issues  in  this  case  are  concerned,  was  organized  to  carry 
on  a  telephone  business  of  considerable  magnitude.  It  has  at 
the  present  time  280  subscribers,  its  authorized  capital  stock  is 
sufficient  to  enable  it  to  have  625  subscribers,  and  by  amend- 
ment of  its  articles  of  incorporation  still  more  subscribers  may 
be  added,  so  that  the  magnitude  of  the  undertaking  is  only  limit- 
ed by  the  territory  contemplated  to  be  served* 

The  fact  that  defendant  is  a  mutual  company  serving  its  own 
stockholders  exclusively  does  not  itself  place  the  defendant  with- 
out the  meaning  of  the  term  "telephone  corporation."  The  busi- 
ness carried  on  by  the  defendant  cannot  be  considered  as  being  of 
a  private  nature  as  in  the  case  of  a  line  constructed  and  operated 
primarily  for  some  individual's  other  business  enterprises.  The 
business  of  the  defendant  is  of  a  magnitude  to  make  it  general 
and  public  in  its  nature,  and  the  service  rendered  is  a  public 
service. 

The  defendant  admits  that  the  complainant  has  a  right  to  the 
exclusive  privilege  of  operating  a  public  telephone  for  compen- 
sation within  the  village  of  Rupert  until  such  time  as  this  Com- 
mission shall  issue  its  certificate  of  necessity  and  convenience 
to  another  company  to  operate  a  public  telephone  line  for  com- 
pensation within  the  said  village,  but  contends  that  the  defend- 
ant is  not  doing  business  for  compensation. 

The  Century  Dictionary  defines  compensation  as  "that  which 
is  given  or  received  as  an  equivalent,  as  for  services,  debt,  work, 
loss,  or  suffering."  It  is  admitted  that  the  defendant  contem- 
plates the  operation  of  a  telephone  line  in  the  village  of  Rupert 
as  cost  and  on  a  nonprofit-sharing  basis.  The  subscribers  of  the 
defendant  company  pay  to  the  defendant  in  exchange  or  as  an 
equivalent  for  telephone  service  an  amount  sufficient  to  cover 
the  cost  of  operating  and  maintaining  the  plant ;  and,  as  we  view 
the  situation,  the  defendant  is  clearly  rendering  services  for 
compensation. 

This  construction  of  the  statute  we  believe  to  be  in  the  light 
of  the  public  good  or  welfare,  so  as  to  give  effect  to  the  statute  as 
a  whole,  and  to  carry  out  the  general  policy  laid  down  by  the  stat- 
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ute  and  the  evident  intent  of  the  legislature  in  enacting  the 
statute. 

The  supreme  court  of  this  state,  in  the  case  of  Idaho  Power 
&  Light  Co.  V.  Blomquist,  26  Idaho,  222,  141  Pac.  1083,  has  so 
forcibly  stated  the  purpose  of  and  the  policy  laid  down  by  the 
Public  Utilities  act,  as  well  as  the  predominant  considerations 
which  should  govern  its  construction,  that  not  much  more  need 
be  said  on  the  subject  Summarizing  the  court's  argument,  it 
is  pointed  out  that  competition  cannot  be  a  constant  economic 
regulator  of  public  service  rates;  that  competition  results  in 
increasing  in  the  aggregate  the  cost  of  supplying  the  needs  of  the 
public;  that  the  duplication  of  investment  resulting  therefrom 
"is  a  waste  of  resources  and  an  extra  tax  on  the  people;"  that 
it  results  in  burdening  the  streets,  alleys,  and  public  places  of 
municipalities  with  the  additional  poles,  wires,  pipes,  and  other 
facilities  required  for  duplicate  service;  that  its  effect  is  "to 
destroy  the  very  ground  work  of  regulation;"  and  that  it  witib- 
draws  from  the  existing  utilities  the  protection  which  should  be 
accorded  to  them  in  consideration  of  the  regulation  of  their  rates 
by  the  state. 

It  being  the  prime  purpose  of  the  Public  Utilities  act  to  sub- 
stitute regulation  for  competition,  and  to  protect  the  public  on 
the  one  hand,  and  the  investor  on  the  other,  it  appears  to  this 
Commission  that  the  object  and  whole  policy  of  the  statute  would 
be  defeated  by  permitting  competition  to  the  extent  contemplated 
by  the  defendant  under  the  guise  of  a  mutual  organization. 

The  Commission  finds  that  the  defendant  is  a  telephone  cor- 
poration as  that  term  is  defined  in  the  Public  Utilities  act,  and  as 
such  is  subject  to  the  operation  of  the  said  act  and  the  jurisdic- 
tion of  this  Commission,  and  that  the  defendant  has  not  lawfully 
commenced  operation  or  construction  work  within  the  village  of 
Rupert. 

It  is  therefore  ordered  that  the  defendant.  Project  Mutual 
Telephone  &  Electric  Company,  a  corporation,  refrain  and  de- 
sist from  constructing  or  operating  its  telephone  lines  within  the 
village  of  Rupert  until  such  time  as  the  said  defendant  shall 
have  obtained  from  this  Commission  a  certificate  that  the  pres- 
ent or  future  public  convenience  and  necessity  require  or  will 
require  such  construction  or  operation. 
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IlililNOIS  PUBLIC  UTILITIES  COBfMISSION. 

EB  PEODXJCE  TERMINAL  CORPORATION. 

[No.  6233.] 

Bate  —  Electricity  —  Minimum  charge  -r  Bight  to  m>ake» 

1.  A  minimum  monthly  charge  may  be  made  for  electricity. 
Bates -^  Electj^ioity -^  Discount  for  lighting  separate  buildings  of  one 

consumer '^  Prohibition  against  other  lighting, 

2.  The  equity  is  questionable  of  allowing  a  discount  for  electricity, 
when  supplied  for  lighting  separate  places  of  business  for  one  con- 
simier,  if  no  other  artificial  illumination  is  used. 

[September  6,  1916.] 

Application  of  the  Produce  Terminal  Corporation  to  put 
into  effect  its  electric  rate  schedule  I.  P.  TJ.  C.  2,  and  supple- 
ment thereof;  granted  except  as  to  standard  contract  rider  No. 
13,  which  is  ordered  canceled. 

Shaw,  Commissioner:  On  May  31, 1916,  the  Produce  Termi- 
nal Corporation  filed  with  this  Commission  rate  schedule  I.  P. 
TJ.  C.  2,  proposing  to  change  the  rates  for  electric  service,  and 
it  is  proposed  in  the  said  schedule  that  such  amended  rates  shall 
become  effective  July  1,  1916. 

On  June  29,  1916,  this  Commission  entered  an  order  in  this 
case  temporarily  accepting  the  aforesaid  rates,  pending  a  hear- 
ing and  decision  thereon.  The  Commission  caused  a  copy  of  the 
said  temporary  acceptance  order  to  be  duly  served  upon  the 
applicant  herein,  and  on  July  25,  1916,  held  a  hearing  at  its 
offices  in  Chicago.  The  time  fixed  for  said  hearing  was  not  less 
than  ten  (10)  days  after  the  date  of  the  service  of  a  notice  which 
fixed  the  time  when  and  a  place  where  the  said  hearing  would 
be  held.  At  the  said  hearing  R.  L.  Vaniman,  president,  ap- 
peared in  behalf  of  the  Produce  Terminal  Corporation;  no  ap- 
pearances being  entered  in  protest. 

It  appears  titiat  the  rate  proposed  in  the  aforesaid  schedule 
will  increase  the  bills  of  certain  consumers  by  virtue  of  minimum 
charge  requirements  contained  therein,  and  that  certain  provi- 
sions regarding  the  ratio  of  maximum  demands  to  connected 
loads,  and  certain  provisions  regarding  limiting  power  factors, 
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may  result  in  increased  bills  to  certain  consumers.  The  said 
schedule,  however,  offers  a  general  reduction  in  electric  rates. 

[1]  Regarding  the  equity  of  the  minimum  charge  for  elec- 
tric consumers  in  general,  this  Commission  has  already  spoken 
in  the  case  of  Reaton  v.  Public  Service  Co.  Case  2849,  relating 
to  the  minimum  charge  in  the  schedules  of  the  Public  Service 
Company  of  Northern  Illinois,  and  in  the  case  entitled,  "Be 
Proposed  Change  of  Bates  for  Electric  Service  in  Chicago,  Coun- 
ty of  Cook,  Stated  in  Supplements  4,  5,  6,  7,  8,  9,  and  10,  to 
Schedule  I.  P.  U.  C.  1,  of  the  Commonwealth  Edison  Company." 
Case  5106.  In  the  foregoing  cases  a  minimum  charge  of  fifty 
cents  (50  cents)  per  month  for  commercial  lighting  consumers 
was  authorized. 

The  provisions  regarding  the  ratio  of  maximum  demands  to 
connected  loads,  and  regarding  limiting  power  factors,  appear 
reasonable. 

[2]  It  further  appears  that  there  is  incorporated  in  schedule 
I.  P.  TJ.  C.  2,  of  the  petitioner,  a  certain  standard  contract  rider 
No.  13,  as  follows: 

"Discount  where  Company  Serves  Several  Places  of  Business 
for  the  Customer.     (Applicable  to  rate  *A'  only.) 

"The  premises  to  be  supplied  with  electricity  under  the  said 
contract  are  listed  on  the  back  of  this  rider.  Each  of  said  prem- 
ises is  separate  and  apart  from  each  of  the  others  and  in  a  sepa- 
rate building,  and  is  owned  or  occupied  solely  by  the  customer 
for  business  purposes.  For  the  electricity  consumed  in  each  of 
said  premises  the  customer  shall  pay  the  company  at  the  rate 
specified  in  said  contract,  provided  that  if  and  so  long  as  the 
customer  uses  the  company^s  electricity  to  the  exclusion  of  all 
other  artificial  means  of  illumination  in  each  and  all  of  said 
premises,  the  customer  shall  be  entitled  to  a  discount  from  his 
monthly  bills  for  lighting  (after  first  deducting  the  discoimt  for 
prompt  payment),  which  discoimt  shall  be  5  per  cent  of  such 
net  monthly  bills  in  case  two  premises  only  are  covered  by  the 
contract,  and  an  additional  discount  of  1  per  cent  of  such  net 
monthly  bill  for  each  additional  premises  covered  by  the  con- 
tract; and  provided,  further,  that  in  no  case  shall  the  total  dis- 
count exceed  20  per  cent ;  and  provided,  further,  that  the  net  rate 
to  be  paid  by  the  customer  for  electricity  consumed  hereunder 
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in  any  month  shall  not  be  lower  than  4  cents  per  kilowatt  hour. 
If  at  any  time  while  the  electricity  is  being  furnished  hereunder 
the  customer  shall  cease  to  be  the  sole  owner  or  occupier  for 
biisiness  purposes  of  any  of  the  premises  hereinabove  described, 
the  said  discount  shall  thereafter  be  correspondingly  reduced." 

It  appears  that  no  consumers  of  the  applicant  are  receiving 
service  under  this  rider.  The  Commission  believes  that  the 
equity  of  this  provision  is  questionable,  and  that  it  should  not  be 
in  effect  under  existing  conditions.  If  subsequent  demand  is 
found  for  this  provision,  the  Commission  will  further  consider 
this  question  upon  application  made  in  due  form. 

It  also  appears  that  on  July  19,  1916,  the  Produce  Terminal 
Corporation  filed  with  this  Commission  supplement  Ko.  1  to  rate 
schedule  I.  P.  U.  C.  2,  proposing  certain  reductions  in  rate  "C" 
Large  Light  and  Power  Service  and  canceling  original  sheet  6  of 
schedule  I.  P.  U.  C.  2.     . 

The  Commission,  having  fully  considered  all  the  evidence 
adduced  and  all  the  representations  and  arguments  made  by  the 
parties  herein,  and  being  fully  advised  in  the  premises,  finds 
that  the  aforesaid  amended  rates  stated  in  schedule  I.  P.  U.  C. 
2  of  the  Produce  Terminal  Corporation  are  relatively  just  and 
reasonable. 

This  Commission  further  finds  that  supplement  No.  1  to  rate 
schedule  I.  P.  U.  C.  2,  covering  rate  "C"  Large  Light  and  Power 
Service  is  relatively  just  and  reasonable,  and  should  be  permitted 
to  become  effective  as  of  August  1,  1916. 

This  Commission  further  finds  that  standard  contract  rider 
No.  13  embodied  in  said  schedule  I.  P.  U.  C.  2  of  the  Produce 
Terminal  Corporation,  granting  additional  discoimts  to  owners 
of  several  premises,  is  unjust  and  unreasonable  under  conditions 
existing  at  present,  and  should  be  canceled. 

This  Commission  has  made  no  investigation  of  the  property 
or  of  the  accounts  and  records  of  the  applicant  herein,  and  the 
Commission  at  this  time  is  not  passing  upon  the  reasonableness 
or  adequacy  of  the  rates  herein  proposed,  except  as  the  same  may 
be  relatively  determined  by  comparison  with  other  rates  of  the 
applicant.  This  Commission  reserves  to  itself  the  full  and  com- 
plete right  to  determine,  at  any  future  time,  the  reasonableness 
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or  adequacy  of  the  said  rates^  and  to  enter  such  orders  as  it  deems 
just  and  reasonable. 

It  is  therefore  ordered  that  the  Produce  Terminal  Corpora- 
tion be,  and  the  same  is  hereby,  authorized  to  file  and  make 
effective  the  proposed  rates  for  electric  service  stated  in  its  sched- 
ule I.  P.  U.  C.  2,  except  standard  contract  rider  No.  13,  as  here- 
inafter provided. 

It  is  further  ordered  that  supplement  No.  1  to  rate  schedule 
L  P.  U.  C.  2  of  the  Produce  Terminal  Corporation  be,  and  the 
same  is  hereby,  permitted  to  become  eflEective  as  of  August  1, 
1916. 

It  is  therefore  ordered  that  the  aforesaid  rates  shall  be  pub- 
lished, posted,  and  filed  in  accordance  with  the  requirements  of 
the  Public  Utilities  Commission  law. 

It  is  further  ordered  that  said  standard  contract  rider  No.  13 
be,  and  the  same  is  hereby,  susp^ided,  annulled,  and  canceled. 

By  order  of  the  Commission,  at  Springfield,  Illinois,  this  5th 
day  of  September,  1916. 


MAINE  PUBIilC  ITTIIilTlES  COMMISSION. 

JOHN  WATSON  &  COMPANY 

V. 

BANGOE  &  AEOOSTOOK  EAILEOAD  COMPANY, 

[F.  C.  No.  S2.] 

Beparatityn^ Railroads'-^ Combined  weight   of  separate   aliipm/entB 
eqiMUMig  carload  nvknhnum. 

Under  §  48  of  the  Maine  Public  Utilities  act,  empowering  the 
Commission  to  allow  reparation  where  the  utility  admits  tibiat  a  rate 
charged  may  be  excessiye  or  unreasonable  or  collected  through  error, 
a  railroad  will  not  be  allowed  to  make  any  refund  of  the  published 
tariff  charges  for  two  shipments  in  one  car  merely  because  the  shipper 
intended  that  the  two  shipments  should  be  billed  as  one  so  as  to  take 
the  carload  rate,  but  his  shipping  clerk  billed  them  as  separate  ship* 
ments. 

[August  8,  1916.] 

Complaint  by  John  Watson  &  Company  for  reparation  from 
the  Bangor  &  Aroostook  Bailroad  Company^  the  railroad  asking 
for  authority  to  make  the  reparation ;  dismissed, 
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By  the  Commission:  Claim  by  John  Watson  &  Company,  of 
Houlton,  for  reparation  in  the  sum  of  $26,  being  one  half  of 
freight  charges  paid  by  claimants  for  shipment  of  20  tons  of 
land  plaster  over  the  Bangor  &  Aroostook  Railroad,  Houlton  to 
Portage.  The  railroad  company  asks  authority  to  make  the  rep- 
aration. 

The  facts  as  presented  to  the  Commission  are  these:  Com- 
plainants had  sold  some  land  plaster  to  Charles  Eoss  of  Portage. 
The  minimum  weight  for  carload  lots  provided  in  the  freight 
tariff  was  40,000  pounds,  or  20  tons.  This  was  explained  to 
Mr.  Ross  before  the  goods  were  shipped,  but  the  quantity  was  in 
excess  of  his  wants.  Watson  &  Company  then  arranged  with 
one  Thurlough  to  take  part  of  a  carload  shipment  to  Portage,  it 
being  their  intention  to  ship  20  tons  as  one  shipment  to  get  the 
benefit  of  the  lower  rates  on  a  single  shipment,  the  goods  to  be 
divided  after  they  reached  their  destination. 

Continuing,  complainants'  statement  reads: 

"It  was  decided  in  that  way.  Our  man,  who  does  the  ship- 
ping, heard  the  conversation,  and  shipped  the  10  tons  to  Ross 
and  10  tons  to  Thurlough,  and  our  Bangor  &  Aroostook  station 
agent  had  it  billed  out  that  way,  and  the  freight  was  $26  to  each 
of  those  men.  If  it  had  been  billed  out  to  Ross,  the  way  it 
should  have  been,  the  freight  would  have  been  $26  on  the  car." 

The  rate  published  by  the  Bangor  &  Aroostook  Railroad  Com- 
pany for  shipment  of  this  ccMnmodity  this  distance,  is  6^  cents 
per  100  lbs.,  carload  minimum  40,000  pounds.  This  is  $1.30 
per  ton,  if  the  car  contains  the  minimum  weight;  that  is,  it  is 
not  less  than  $26  per  shipment  to  get  this  commodity  rata  The 
tariff  also  specifies  that  it  is  governed  by  certain  rules  contained 
in  the  official  classification,  among  which  are  the  following  sec- 
tions of  rule  13 : 

"Section  3.  A  single  shipment  of  less  than  carload  freight 
is  a  lot  received  from  one  shipper  on  one  shipping  order  and  bill 
of  lading,  at  one  station,  at  one  time,  for  one  consignee  and  one 
destination. 

"Section  4.  Two  or  more  single  shipments  shall  not  be  com- 
bined and  waybilled  as  one,  but  must  be  carried  as  separate  ship- 
ments,, and  at  not  less  than  the  established  minimimi  charge  for 
each  shipment." 
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No  suggestion  is  made  by  either  of  the  parties  that  if  10  tons 
of  plaster  were  shipped  to  Eoss  and  10  tons  to  Thnrlough,  the 
charges  which  the  railroad  was  bound  to  exact  and  the  shipper  to 
pay  were  $52,  or  $26  on  each  shipment, — "not  less  than  the  es- 
tablished minimum  charge  for  each  diipment*'  And  this  was 
what  was  done. 

But  the  claimants  say: 

'We  paid  the  $62,  and  we  think  we  are  entitled  to  $26,  as  it 
was  a  mistake  in  our  man  billing  it  out  in  that  way.  We  hope 
that  you  (the  railroad  company)  will  have  it  refunded,  as  we 
know  we  are  entitled  to  the  amount,  as  it  was  no  fault  of  the  com- 
pany. It  was  simply  our  man  who  did  the  shipping  who  made 
the  mistake."  We  quote  this  paragraph  in  full  for  its  bearing  on 
the  phraseology  of  the  statute  imder  which  the  refund  is  sought. 

Section  48  of  the  Public  Utilities  act,  as  amended,  provides 
that  "the  Commission  may  authorize  reparation  or  adjustment 
where  the  utility  admits  that  a  rate  charged  was  excessivje  or  un- 
reasonable or  collected  through  error,''  etc.  The  claimant  does 
not  allege,  nor  the  utility  admit,  that  the  rate  was  excessive  or 
unreasonabla  It  is  not  claimed  that  it  was  collected  through 
error.  The  charge  made  and  collected  was  in  exact  accord  with 
the  published  tariff  for  the  goods  shipped,  in  the  manner  that  the 
shipper  shipped  them.  No  error  or  omission,  legal  or  moral,  is 
charged  against  the  utility  at  any  point. 

We  have  tried  to  construe  this  statute  liberally  wherever 
claims  might  be  defeated  by  a  technicality.  We  have,  in  at  least 
one  instance,  r^arded  the  failure  of  a  freight  agent  to  impart 
to  a  shipper  information  which  ought  to  have  been  in  posses- 
sion of  the  former,  but  which  the  latter  very  naturally  did  not 
possess,  as,  under  the  peculiar  circumstances  of  the  case,  error 
which  colored  the  whole  transaction  so  far  as  the  utility  was  con- 
cerned up  to  the  collection  of  the  charges,  and  permitted  the 
utility  to  refund  what  the  shipper  would  not  have  been  required 
to  pay  if  the  agent  had  not,  by  failure  fully  to  explain  a  privi- 
lege partially  stated,  left  him  in  ignorance  of  a  step  he  should 
have  taken  to  protect  his  rights  in  the  first  instance. 

But  here  there  is  no  daim  of  error,  actual  or  constructive,  by 
act  or  cmiission,  aa  the  part  of  the  utility,  or  of  ignorance  on  that 
of  the  complainants.     Whatever  the  fault  of  the  latter's  ship- 
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ping  clerk,  the  case  does  not  fall  in  any  manner  within  the  pro- 
visions of  the  law,  and  it  is  therefore 

ORDERED,  ADJUDGED,  AND  DECREED 

That  the  above-entitled  complaint  be,  and  it  hereby  is,  dis- 
missed. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  C5om- 
mission,  at  Augusta,  this  8th  day  of  August,  a.  d.  1916. 

Public  Utilities  Commission  of  Maine,  Benj.  F,  Cleaves, 
Chairman,  WnL  B,  Skelton,  Commissioner, 


MASSACHUSETTS  PUBLIO  SERVICE  COMMISSION. 

BE  SELECTMEN  OP  WINCHESTEB. 

[P.  S.  C.  1453.] 

€omfni88ians  —  Jurisdiction  —  Obstruction  of  htghwaiys  —  Bailroad 
construction. 

The  Massachusetts  Commission  has  no  jurisdiction  of  a  com- 
plaint relative  to  the  obstruction  of  a  highway  caused  by  railroad  con- 
struction, although  the  railroad  is  under  charter  obligation  so  to  con- 
struct its  road  as  not  to  obstruct  a  highway. 

[August  10,  1916.] 

Petition  alleging  that  a  railroad  bridge  impedes  and  ob- 
structs the  safe  and  convenient  use  of  a  highway;  dismissed  for 
want  of  jurisdiction. 

By  the  Commission:  This  is  a  petition  of  the  selectmen  of 
Winchester,  representing  that  the  Boston  &  Maine  Railroad,  as 
lessee  of  the  Boston  &  Lowell  Railroad  Corporation^  is  main- 
taining at  Cross  street,  a  highway  in  said  Winchester,  a  bridge 
so  constructed  as  to  impede  and  obstruct  the  safe  and  convenient 
use  of  said  highway,  in  that  the  bridge  is  supported  by  piers  in 
the  center  of  the  way  and  also  that  the  height  of  the  bridge  al- 
lows inadequate  headroom  for  the  passage  of  vehicles.  The  pe- 
titioners ask  that  the  Commission  order  the  Boston  &  Lowell 
Railroad  Corporation  to  remedy  the  conditions  complained  of,  in 
accordance  with  the  obligations  of  its  charter  and  the  laws  of  the 
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The  obligaticms  of  the  railroad  as  to  this  bridge  were  before 
the  supreme  judicial  court  for  determination  in  the  case  of  Cooke 
V.  Boston  &  L.  B.  Corp.  138  Mass.  186.  This  was  an  action  of 
tort  brought  against  the  railroad  by  a  plaintiff  who  was  in- 
jured by  being  struck  while  riding  under  the  bridge  on  an  om- 
nibus. The  railroad  was  held  liable  on  the  ground  that  tmder  § 
11  of  the  defendant's  charter  (Stat.  1830^  chap*  4),  it  was  the 
duty  of  the  railroad  company  so  to  construct  its  railroad  ^^as  not 
to  impede  or  obstruct  the  safe  and  oonvenient  use''  of  a  highway 
which  it  crosses.  It  was  held  by  the  court  that  this  was  a  con- 
tinuing obligation  requiring  the  railroad  ^'to  provide  against  any 
obstruction  of  the  safe  and  convenient  use  of  the  highway  for  all 
time ;  and  if  ^  by  the  increase  of  population  in  the  neighborhood, 
or  by  an  increasing  use  of  the  highway,  the  crossing  which  at  the 
outset  was  adequate,  is  no  longer  so,  it  is  the  duty  of  the  railroad 
corporation  to  make  such  alteration  as  will  meet  the  present 
needs  of  the  public  who  have  oocasicm  to  use  the  highway.''  The 
petitioners  claim  that  the  Commission  should,  under  authority,  of 
§  6  of  pt.  1,  chap.  463,  Acts  of  1908,  enforce  this  charter  obliga- 
tion whether  the  town  has  or  has  not  another  remedy  either  unr 
der  the  general  laws  (see  Stat  1906,  chap.  463,  pt  1,  §  29y  et 
seq.),  or  under  the  machineiy  provided  in  said  §  11  of  the 
charter'  of  the  Boston  &  Lowell  Bailroad  Corporation^ 

The  respondents  contend  that  this  provision  of  the  charter  is 
no  longer  in  force,  but  has  been  repealed  by  implication  so  that 
the  railroad  is,  as  to  this  crossing,  left  with  only  the  rights  and 
obligations  growing  out  of  the  general  laws.  In  support  of  this 
contention  the  case  of  Nichols  v.  Boston  &  M.  R.  Co.  174  Mass. 
379,  64  K  E.  881,  decided  in  1899,  was  cited.  The  case  then 
before  the  court  was  a  bill  in  equity  brought  under  the  public 
statutes,  chap.  113,  §  136,  to  enforce  a  decree  of  the  county  com- 
missioners of  Middlesex,  ordering  the  defendant  to  make  certain 
alterations  in  the  highway.  The  court  ordered  the  bill  dis- 
missed on  the  ground  that  the  petitioners  had  acted  without  jur- 
isdiction, and  in  the  course  of  the  opinion  discussed  briefly  the 
operation  of  §  11  of  chap.  4  of  the  Statutes  of  1830.  In  dealing 
with  the  contention  made  by  the  railroad,  that  this  section  was 
no  longer  operative,  the  court  said,  after  citing  Public  Statutes, 
chap.  112,  §  5:    *1t  seems  to  us  clear  that  under  this  section  of 
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the  statute  the  Boston  &  Maine  Bailroad  became  subject  to  all 
the  provisions  of  the  public  statutes,  chap.  112,  relating  to  the 
maintenance  and  operation  of  its  leased  roadj  and  that  whatever 
might  be  the  charter  of  the  Boston  &  Lowell  Railroad  Corpora- 
tion as  to  such  maintenance  and  operation,  this  was  no  longer  ef- 
fective after  the  two  corporations  had  executed  the  lease."  The 
Boston  &  Lowell  Eailroad  was  leased  to  the  Boston  &  Maine  un- 
der authority  of  the  Statutes  of  1869,  chap.  459,  and  Acts  of 
1883,  chap.  67.  If  this  dictum  in  the  opinion  of  the  court  is  to 
be  taken  as  a  clear  expression  of  opinion  that  the  obligations  put 
upon  the  Boston  &  Lowell  Railroad  Corporation  by  §  11  of  its 
charter  were  repealed  by  the  Public  Statutes,  chap.  112,  §  5, 
then  the  case  of  Nichols  v.  Boston  &  M.  R.  Co.  amounts  to  a  dis- 
tinct overruling  of  the  Cooke  Case,  above  cited ;  for  that  case  was 
decided  in  1882  upon  the  theory  that  §  11  was  still  in  force  and 
binding  upon  the  railroad  corporation.  Moreover,  Public  Stat- 
utes, chap.  112,  §  5,  is  but  a  re-enactment  of  the  provisions  con- 
tained in  the  Statutes  of  1874,  chap.  372,  §§  3  and  4,  enacted 
previous  to  the  decision  in  the  Cooke  Case. 
•  However,  in  our  opinion,  it  is  not  necessary  to  the  determin- 
ation of  the  issue  here  presented  to  decide  whether  the  decision 
in  Cooke  v.  Boston  &  L.  R.  Corp.  has  been  overruled,  or  whether 
the  Boston  &  Lowell  Railroad  and  its  lessee,  the  Boston  &  Maine 
Railroad,  have  all  the  liabilities  imposed  by  §  11,  above  cited. 
Chapter  4  of  the  Laws  of  1830  (Boston  &  Lowell  Railroad 
Corporation  charter)  in  §  11  provided  that  "if  the  said  railroad 
shall,  in  the  course  thereof,  cross  any  canal,  turnpike,  or  other 
highway,  the  said  railroad  shall  be  so  constructed  as  not  to  im- 
pede or  obstruct  the  safe  and  convenient  use  of  such  canal,  turn- 
pike, or  other  highway.  And  the  said  corporation  shall  have 
the  power  to  raise  or  lower  such  turnpike,  highway,  or  private 
way,  so  that  the  said  railroad,  if  necessary,  may  conveniently 
pass  under  or  over  the  same.  And  if  said  corporation  shall  raise 
or  lower  any  such  turnpike,  highway,  or  private  way  pursuant 
thereto,  and  shall  not  so  raise  or  lower  the  same  as  to  be  satis- 
factory to  the  proprietors  of  such  turnpike,  or  to  the  selectmen 
of  the  town  in  which  said  highway  or  private  way  may  be  sit- 
uate, as  the  case  may  be,  said  proprietors  or  selectmen  may  re- 
quire in  writing  of  said  corporation  such  alteration  or  amend- 
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ment  as  they  may  think  necessary.  And  if  the  required  amend- 
ment or  alteration  be  reasonable  and  proper^  and  the  said  cor- 
poration shall  unnecessarily  and  unreasonably  neglect  to  make 
the  same^  such  proprietors  or  selectmen,  as  the  case  may  be,  may 
proceed  to  make  such  alteration  or  amendment,  and  may  insti- 
tute and  prosecute,  to  final  judgment  and  execution,  in  any  court 
proper  to  try  the  same,  any  action  of  the  case  against  said  cor- 
poration, and  shall  therein  recover  a  reasonable  indemnity  in 
damage  for  all  charges,  disbursements,  labor,  and  services  oc- 
casioned by  making  such  alteration  or  amendments,  with  costs  of 
suit/'  This  section,  in  short,  provides  that  the  railroad  shall  be 
so  constructed  as  not  to  impede  or  obstruct  the  ccmvenient  use  of 
canals,  turnpikes,  and  highways,  and  it  is  granted  the  power  to 
raise  or  lower  a  turnpike,  highway,  or  private  way  so  that  the 
railroad  may  conveniently  pass  under  or  over  the  same,  with  the 
proviso,  however,  that  if  such  a  change  in  the  highway  is  not 
satisfactory  to  the  selectmen  of  a  town  in  which  such  highway  is 
situated,  the  selectmen  may  require  in  writing  any  change  that 
may  in  their  opinion  be  necessary.  Upon  failure  to  make  the 
changes  required,  the  selectmen  may  make  the  necessary  altera- 
tions and  may  recover  damages  for  the  costs  of  such  work.  The 
respondents  contend  that  if  this  requirement  of  the  charter  is 
now  effective,  there  is  provided  in  this  section  both  the  authority 
and  the  machinery  to  secure  such  alterations  as  are  deemed  nec- 
essary. 

Whether  this  charter  obligation  is  a  continuii^  obligation,  as 
was  held  in  Cooke  v.  Boston  &  L.  IL  Corp.,  or  whether  the  char- 
ter requirment  is  superseded  by  the  requirements  of  the  general 
law  imposed  upon  the  lessee  by  chap.  112,  §  5,  of  the  Public 
Statutes,  as  seeriis  to  be  held  in  Nichols  v.  Boston  &  M.  R.  Co. 
original  and  plenary  jurisdiction  is  given  to  the  county  commis- 
sioners by  chap.  463  of  the  Acts  of  1906,  pt.  II,  §  117,  which 
provides  that  the  county  commissioners  shall  have  original  jur- 
isdiction of  questions  relative  to  the  obstruction  of  highways  or 
townways  which  are  caused  by  the  construction  or  operation  of 
railroads.  This  has  been  the  law  since  1849.  See  also  Laws 
1849,  chap.  222,  §  4;  Gen.  Stat.  chap.  63,  §  62;  Stat.  1874,  chap. 
372,  §  102;  Pub.  Stat.  chap.  112,  §  135;  HolUston  v.  New  York 
C.  &  H.  R.  R.  Co.  195  Mass.  299,  81  N.  E.  204.    And  in  New. 
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York  C.  &  H.  E.  R  Co.  v.  Middlesex  Counjky,  220  Mass.  569,  at 
573,  108  N.  E.  506,  the  court  declares  this  jurisdiction  of  the 
county  commissioners  to  be  exclusive.  In  that  case  the  railroad, 
in  constructing  its  line  in  1847^  narrowed  the  existing  way  at 
the  crossing,  and  the  county  commissioners  ordered  the  hi^way 
widened,  retaining  walls  and  a  sidewalk  built,  and  the  roadway 
graded.  In  affirming  the  jurisdiction  of  the  county  commission- 
ers, the  court  said: 

^^Such  a  narrowing  of  the  street,  and  the  maintenance  of  a 
fence  within  its  true  limits,  well  may  be  found  to  constitute  an 
obstructi<Mi  of  the  way,  by  rendering  it  inconvenient  for  traveL 
And  it  was  exclusively  within  the  province  of  the  commissioners 
to  determine  the  fact  that  an  obstruction  existed  and  that  it  was 
due  to  the  encroachments  of  the  petitioner.  HoUiston  v*  New 
York  0.  &  H.  K.  R.  Co.  195  Mass.  299,  305,  81  N,  E.  204.'' 

In  the  Public  Service  Commission  act,  and  in  tibe  several  acts 
defining  the  powers  and  duties  of  its  predecessor,  the  Board  of 
Railroad  Commissioners,  there  is  no  grant  of  jurisdiction,  ex- 
press or  implied,  to  deal  with  questions  of  obstructions  to  highr 
ways  caused  by  railroad  construction,  nor  is  there  statutory  au- 
thority for  the  assumption  of  concurrent  jurisdictioiu 

Apart  from  the  strict  interpretation  of  the  statutes,  it  would 
be  bad  governmental  policy  to  attempt  the  exercise  of  concurrent 
jurisdiction  even  if  the  color  of  authority  might  seem  to  be  given 
by  the  legislative  enactment  above  cited,  giving  general  authority 
to  enforce  charter  obligations.  The  county  commissioners  are 
dothed  with  ample  powers,  and  have  an  established  order  of  pro- 
cedure to  deal  in  the  first  instance  with  questions  of  9b8trpctions 
and  alterations  of  highway  crossings  incident  to  railroad  con- 
struction and  operation,  and  the  further  authority  vested  in  the 
courts  and  special  commissions  now  furnish  machinery  for  the 
disposition  of  these  matters.  An  attempted  exercise  of  juris- 
diction by  another  agency  of  government,  not  expressly  «npow- 
ered  thereto,  would  only  lead  to  confusion  and  conflict  of  author- 
ity. 

The  petitioners  in  urging  the  Commission  to  take  jurisdiction 
in  this  case  relied  upon  the  decision  in  Worcester  v.  Boston  &  A. 
K  Co.  (1887)  18  Mass.  P.  S.  C.  R  121,  but  in  that  case  the  gen- 
eral  jurisdiction  of  the  county  commissioners  was  expressly 
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recognized,  and  the  peculiar  conditions  to  be  dealt  with  were  said 
to  be  such  that  it  would  not  have  been  "easy  to  frame  a  petition 
under  which  the  county  commissioners  could  pass  a  decree  in 
this  case."  The  evidence  in  that  proceeding  presented  no  case 
of  structural  obstruction  to  the  highway,  but  rather  the  nuisance 
caused  by  the  noise  of  escaping  steam  and  the  dropping  of  water 
from  engines  passing  over  the  bridge  upon  passers-by  below. 
This  nuisance  was  so  manifestly  incidental  to  the  actual  opera- 
tion of  the  trains  as  to  compel  relief  from  the  Board  of  Kailroad 
Commissioners,  which  was  charged  with  the  full  and  sole  juris- 
diction to  regulate  the  conduct  of  train  operation.  In  that  case, 
the  Board  required  the  building  of  a  floor  upon  the  track  sur- 
face of  the  bridge,  and  this  Commission  would  in  all  likelihood 
take  jurisdiction  to  deal  with  a  like  situation.  In  the  case  be- 
fore us  the  petitioners  assert  that  the  width  of  the  highway  and 
the  bridge  clearance  or  headroom  are  no  longer  adequate  to  the 
requirements  of  travel  upon  the  highway,  and  that  there  is  need 
of  radical  structural  changes  which  would  necessitate  the  prac- 
tical rebuilding  of  the  bridge.  It  should  also  be  noted  in  this 
connection  that  to  make  the  ^changes  it  might  be  necessary  to  take 
land  to  widen  the  highway,  and  that  there  is  no  method  in  the 
statutes  for  this  Conmiission  to  provide  for  such  a  taking.  These 
conditions  are  such,  in  our  opinion,  as  to  place  the  case  peculiar- 
ly within  the  range  of  jurisdiction  properly  to  be  exercised  by 
boards  of  county  commissioners. 

It  is  therefore  ordered  that  the  petition  be  dismissed. 


MONTANA  SUPREMB  COURT. 

PUBLIC  SEEVICE  COMMISSION  OP  MONTANA 

V. 

CITY  OP  HELENA  et  aL 

[No.  3830.1 

(—  Mont.  — ,  159  Pac.  24.) 

Uunicipal  plants ;—  Jurisdiction  of  Com/mission  —  City  exceeding  debt 
limit  ^  Statutory  provisions, 

1.  The  Montana  Commisfiion  has  jurisdiction  over  a  city  acting 
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as  a  public  utility  in  operating  a  water  system,  although  it  exceeded 
its  debt  limit  to  acquire  such  system,  and  the  Constitution  provides 
that  in  case  a  city  so  exceeds  its  debt  limit  it  shall  "own  and  control 
said  water  supply  and  devote  the  revenues  derived  therefrom  to  the  pay- 
ment of  the  debt,"  since  such  provision  is  a  limitation  of  municipal 
power  rather  than  a  grant,  and  is  not  a  surrender  of  the  police  power 
of  the  state. 
ComnUssioTis  ^^  Reffulation  of  ntuuMpal  watertcorks  ^^  Validity  of 
statute. 

2.  The  Montana  Public  Service  Commission  is  not  a  "special  com- 
mission" within  the  meaning  of  the  Montana  Constitution,  art.  6,  §  36, 
forbidding  the  delegation  by  the  legislature  of  power  over  municipal 
affairs  to  a  "special  commission." 

Constitutional  law  ^-^  Validity  of  Conunission  law '^  Legislative  levy- 
ing  of  municipal  taxes, 

3.  The  Montana  Public  Service  Commission  statute,  in  giving  the 
Commission  jurisdiction  over  municipalities  operating  public  utilities, 
is  not  violative  of  the  constitutional  prohibition  against  legislative  levy- 
ing of  taxes  on  municipalities,  since  the  regulation  of  water  rentals 
does  not  amount  to  a  levy  of  taxes,  and  any  extra  expense  incurred  in 
carrying  out  regulations  of  the  Commission  is  a  charge  against  the 
gross  income  of  the  water  system,  and  is  not  an  obligation  imposed 
upon  the  city. 

[July  17,  1916.] 

From  a  judgment  of  the  District  Court,  Lewis  and  Clark 
County,  R.  Lee  Word,  Judge,  sustaining  the  city  of  Helena  in 
declining  to  submit  to  the  supervision  of  the  Montana  Public 
Service  Commission  over  its  water  system,  the  Commission  ap- 
peals; reversed  and  remanded. 

Appearances:  J.  B.  Poindexter  and  J.  H.  Alvord,  both  of 
Helena,  for  appellant;  Edward  Horsky,  of  Helena,  for  respond- 
ents. 

Holloway,  J.,  delivered  the  opinion  of  the  court : 
By  chapter  52,  Laws  of  1913,  a  Public  Service  Commission 
for  this  state  was  created  and  its  powers  and  duties  defined.  The 
city  of  Helena  declined  to  submit  to  the  supervision  of  the  Com- 
mission over  its  water  system,  and  this  controversy  found  its  way 
into  court,  where  it  was  decided  in  favor  of  the  city  and  its  ex- 
ecutive officers.    The  Commission  has  appealed. 

[1]  1.  Section  6,  article  13,  of  our  state  Constitution,  limits 
the  indebtedness  which  a  city  may  contract  to  3  per  cent  of  the 
value  of  the  taxable  property  therein,  but  provides  that  the  leg- 
islature may  authorize  an  increase  over  that  limit  "when  such  in- 
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crease  is  necessary  to  construct  a  sewerage  system  or  to  procure 
a  supply  of  water  for  such  municipality,  which  shall  own  and 
control  said  water  supply  and  devote  the  revenues  derived  there- 
from to  the  payment  of  the  debt."  By  subdivision  64,  § 
3259,  Revised  Codes,  the  legislature  made  available  this  extra- 
ordinary privilege,  and  the  city  of  Helena,  already  indebted  to 
the  full  extent  of  the  3  per  cent  limit,  issued  its  bonds  to  the 
amount  of  $400,000,  and  from  the  proceeds  purchased  its  pres- . 
ent  water  system.  In  the  ownership  and  control  of  that  water 
system,  the  city  acts  in  its  proprietary  character,  as  distin- 
guished from  its  governmental  capacity.  Helena  Consol.  Water 
Co.  V.  Steele,  20  Mont.  1,  37  L.E.A.  412,  49  Pac.  382.  If  the 
city  had  acquired  this  water  plant  without  resort  to  the  extended 
limit  of  indebtedness,  there  is  not  any  question  that  it  would 
then  have  stood  upon  an  equal  footing  with  an  individual  or 
private  corporation  engaged  in  furnishing  water  to  a  municipali- 
ty and  its  inhabitants  (Milligan  t.  Miles  City,  51  Mont.  374, 
L.E.A.1916C,  395,  153  Pac.  276),  and  would  have  been  subject 
to  all  reasonable  regulation  and  control  by  the  state,  acting  in 
virtue  of  its  police  power.  Munn  v.  Illinois,  94  U.  S.  113,  24 
L.  ed.  77;  Spring  Valley  Water  Works  v.  Schottler,  110  U.  S. 
347,  28  L.  ed.  173,  4  Sup.  Ct.  Hep.  48. 

But  the  city  contends  that,  having  acquired  its  water  supply 
by  extending  its  indebtedness  beyond  the  8  per  cent  limit  as  au- 
thorized by  the  Constitution  and  statutes,  it  occupies  a  more  fav- 
orable position  than  the  prudent  and  provident  city  which  pur- 
chases its  water  plant  and  keeps  within  lie  3  per  cent  limit,  in 
that  it  is  enjoined  by  the  language  of  the  concluding  sentaiee  of 
§  6,  article  13,  above,  to  own  and  control  such  water  supply ;  and, 
since  this  language  of  the  Constitution  is  mandatory  and  prohib- 
itory, it  must  be  held  to  mean  exclusiye  ownership  and  exclusive 
control,  and  therefore  the  city  could  not,  if  it  would,  admit  of  any 
interference  with  its  water  supply  by  anyone  else;  and,  if  chap- 
ter 52  assumes  to  clothe  the  Public  Service  Commission  with  au- 
thority to  supervise  or  control  the  management  of  such  water 
supply  thus  acquired,  it  runs  counter  to  the  provision  of  the  Con- 
stitution above,  and  must  be  held  to  be  valid. 

A  determination  of  the  proper  construction  to  be  given  to  the* 
language  of  §  6,  article  13,  quoted  above,  will  lead  to  the  solution 
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of  this  controversy.  It  must  be  conceded  that  there  is  some  dis- 
tinction made  in  the  Constitution  between  the  city-owned  water 
supply  purchased  by  extending  the  municipal  indebtedness  be- 
yond the  3  per  c^it  limit,  and  the  city-owned  water  supply  ac- 
quired without  exceeding  that  normal  limit  The  Constitution 
concerns  itself  with  the  first  as  it  does  not  with  the  second.  The 
city  able  to  procure  a  water  plant  and  keep  within  the  3  per  cent 
limit  is  free  to  proceed  without  danger  of  collision  with  any  pro- 
vision of  the  Constitution.  It  is  only  within  a  city  already  bur- 
dened with  an  indebtedness  equal  to  8  per  cent  of  the  value  of  the 
taxable  property  therein  seeks  the  privilege  of  increasing  that 
burden  that  the  Constitution  interposes  with  the  declaration  that 
such  additional  indebtedness  may  be  authorized  by  the  legisla- 
ture, and  a  favorable  vote  of  the  taxpayers  affected,  ^^when  such 
increase  is  necessary  to  construct  a  sewerage  system  or  to  procure 
a  supply  of  water  for  such  municipality,  which  shall  own  and 
control  said  water  supply  and  devote  the  revenues  derived  there- 
from to  the  payment  of  the  debt."  Does  this  reference  to  owner- 
ship, control,  and  application  of  revenue  constitute  a  special 
grant  of  power  to  the  city,  or  is  it  a  limitation  upon  the  authority 
of  the  city  so  unfortunately  situated  ?  Was  it  the  purpose  of  the 
framers  of  the  Constitution  thus  to  specially  favor  such  city,  or 
was  it  the  purpose  to  authorize  the  extension  of  indebtedness 
above  the  normal  limit  only  on  condition  that  ample  provision  be 
made  for  the  discharge  of  such  extraordinary  burden;  in  other 
words,  is  the  reference  to  ownership,  control,  and  application  of 
revenue  to  be  understood  as  expressing  constitutional  restrictions 
imposed  as  a  condition  to  the  exercise  of  the  privilege  implied  in 
the  provision  for  extended  indebtedness  ? 

Other  things  equal,  a  court  should  not  hesitate  to  pronounce 
this  concluding  sentence  of  §  6,  article  13,  a  limitation  of  power 
rather  than  a  grant;  for  our  state  Constitution  was  intended  to 
express  the  limitations  which  the  people  set  upon  the  various 
agencies  of  government, — even  upon  themselves.  All  political 
power  is  vested  in  and  derived  from  the  people,  and  therefore  we 
should  not  expect  to  find  in  the  Constitution  any  grant  of  power 
from  the  people  to  thCTaselves,  either  directly  or  throu^  any 
governmental  agency.  Thou^  some  provisions  assume  the  form 
of  grants,  in  reality  they  but  delimit  the  power  or  authority  to 
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which  they  refer.  Every  reference  in  tlie  Constitution  to  public 
indebtedness  is  coupled  with  a  limitation  upon  the  power  to  in- 
cur indebtedness.  The  elaborate  provisions  for  the  security  of 
the  people  of  the  state,  and  of  every  political  subdivision,  against 
their  own  possible  improvidence,  constitute  one  of  the  distin- 
guishing features  of  our  fundamental  law.  Since  it  is  the  rule 
that  the  Constitution  limits,  rather  than  grants,  power,  any  pro- 
vision open  to  construction  should  be  held  to  be  within  that  gen- 
eral rule,  unless  a  contrary  conclusion  is  forced  by  the  ciroum- 
stanoes  of  the  particular  case. 

Another  consideration  leads  to  the  same  end.  In  the  people  of 
this  state  is  lodged  its  police  power,  one  of  the  highest  attributes 
of  sovereignty.  The  exercise  of  this  power  is  deemed  essential 
to  the  good  order  and  general  welfare  of  organized  society,  and  so 
jealous  are  the  people  in  their  retention  of  the  power  that,  though 
no  specific  provision  of  the  Constitution  forbids  it,  ike  legisla- 
ture is  without  iiie  authority  to  surrender  it  altogether.  Helena 
Light  &  R.  Co.  V.  Helena,  47  Mont  18,  180  Pac.  446 ;  Northern 
P.  R.  Co.  V.  Minnesota,  208  TJ.  S.  688,  fi2  L.  ^.  630,  28  Sup. 
Ct  Rep.  341.  We  do  not  say  that  the  people  of  the  state  cannot 
by  constitutional  provision  devest  themselves  of  the  right  to  ex- 
ercise the  power  with  respect  to  any  particular  subject,  but  we 
do  say  that  for  them  to  do  so  would  be  contrary  to  the  policy  pur- 
sued in  every  civilized  nation.  WhUe  the  state  may  employ 
agencies  through  which  to  exercise  the  power,  its  absolute  abdica- 
tion to  any  such  agency — ^the  clothing  of  the  agency  with  the  ex- 
ercise of  the  power  to  the  exclusion  of  the  state  itself — is  all  but 
unheard  of  in  our  jurisprudence. 

However,  positive  the  terms  of  the  grant  of  police  power  to 
the  municipality,  for  instance,  the  state  will  be  held  to  have 
retained  its  original  jurisdiction  over  the  same  subject  and  to  pos- 
sess the  authority  to  exercise  it  concurrently  with  the  municipali- 
ty. Seibold  v.  People,  86  IlL  88 ;  Spring  Valley  v.  Spring  Val- 
ley Coal  Co.  71  HI.  App.  432.  Speaking  upon  one  phase  of  this 
subject,  the  Supreme  Court  of  the  United  States  said:  "This 
power  of  regulation  is  a  power  of  government,  continuing  in  its 
nature,  and,  if  it  can  be  bargained  away  at  all,  it  can  only  be  by 
words  of  positive  grant,  or  something  which  is  in  law  equivalent 
If  there  is  reasonable  doubt  it  must  be  resolved  in  fav<Hr  of  the 
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.  .  •  power.  In  the  words  of  Chief  Justice  Marshall  in  Provi- 
dence Banks  v.  Billings,  4  Pet.  514,  561,  7  L.  ed.  939,  955 :  *its 
abandonment  ought  not  to  be  presumed  in  a  case  in  which  the  de- 
liberate purpose  of  the  state  to  abandon  it  does  not  appear.' 
This  rule  is  elementary,  and  the  cases  in  our  reports  where  it  has 
been  considered  and  applied  are  niunerous."  Railroad  Commis- 
sion Cases,  116  U.  S.  307,  29  L.  ed.  636,  6  Sup.  Ct.  Itep.  334, 
388,  1191, 

If  the  language  of  the  concluding  sentence  of  §  6,  article  13, 
above,  should  be  held  to  secure  to  the  city  of  Helena  the  control  of 
its  water  system  to  the  exclusion  of  everyone  else,  the  state  in- 
cluded, it  follows  as  of  course  that  the  state  has  surrendered  to 
the  city  all  police  power  with  reference  to  such  system,  and  that, 
if  it  should  transpire  that  the  water  supply  became  contam- 
inated, spreading  contagious  disease  generally,  the  state  would 
be  helpless  and  could  not  interfere.  We  decline  to  adopt  such  a 
construction,  since,  as  we  view  it,  the  language  of  the  constitu- 
tional provision  does  not  lead  to  that  conclusion. 

When  we  consider  that  the  privil^e  of  extended  indebtedness 
is  open  only  to  the  city  whose  business  management  has  resulted 
in  a  burden  of  debts,  it  would  seem  fair  to  presume  that,  instead 
of  admitting  such  city  to  the  extraordinary  freedom  of  action  for 
which  respondents  contend,  it  was  the  intention  of  the  f  ramers  of 
§  6,  above,  to  hedge  about  such  city  with  restrictions  conducive 
to  the  security  of  the  additional  indebtedness  and  its  ultimate  dis- 
charge. It  certainly  cannot  be  said  that  the  injunction  of  §  6, 
above,  that  the  revenues  derived  from  such  water  system  shall  be 
devoted  to  the  payment  of  the  extended  indebtedness,  secures  to 
the  city  any  special  privilege.  On  the  contrary,  that  language  is 
not  susceptible  of  any  meaning  other  than  that  the  city  is  pro- 
hibited from  dissipating  the  funds  derived  from  the  operation  of 
its  water  system  or  using  them  for  general  municipal  purposes, 
and  is  commanded  to  devote  them  to  the  single  purpose  indi- 
cated. It  is  strictly  a  limitation  imposed  in  the  interest  of 
the  city  and  the  holders  of  its  securities.  But  this  injunction 
is  employed  in  the  same  connection  as  the  direction  to  the 
city  to  own  and  control  such  water  system,  and  in  our  opinion 
this  reference  to  ownership  and  control  is  likewise  but  •an 
inhibition   upon   the   city   in    the   interest   of   its   credit,    and 
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not  a  limitation  upon  the  power  of  the  l^slatioB  to  direct  the 
exercise  of  the  state's  police  power.  It  is  not  necessary  to  deter- 
mine whether  a  city  operating  without  the  disability  imposed  by 
this  extended  indebtedness  could  sell  its  water  plant  or  let  its 
operation  to  an  individual  or  private  corporation ;  but,  in  its  own 
interest  and  the  interest  of  its  bondholders,  the  city  laboring  un- 
der such  disability  is  forbidden  to  part  with  title  to  its  water 
plant  and  thus  possibly  lessen  the  security  behind  the  bonds,  and 
is  likewise  prohibited  from  parting  with  control  and  thus  shar- 
ing the  profits  of  operation  with  anyone,  so  long  as  the  disability 
remains.  The  entire  plant  is  set  apart  for  and  devoted  to  the  ul- 
timate discharge  of  the  extraordinary  indebtedness. 

To  follow  the  argument  advanced  in  behalf  of  respondents  to 
its  logical  conclusion :  The  city  of  Helena  is  in  the  specially  fa- 
vored class  only  because  it  was  compelled  to  resort  to  the  extended 
indebtedness  to  procure  its  water  supply.  As  respects  that  wa- 
ter supply,  it  will  always  remain  in  that  class.  There  is  no  pro- 
vision for  removing  it,  even  though  it  discharges  its  extraordi- 
nary indebtedness  and  reduces  its  original  obligations  well  below 
the  3  per  cent  limit,  and  is  otherwise  in  the  same  situation  as  the 
city  that  owns  its  water  plant  but  never  exceeded  the  normal  lim- 
it What  is  to  become  of  the  revenue  from  the  plant  after  the 
city  discharges  the  indebtedness,  if  the  strict  construction  of  the 
concluding  sentence  of  §  6  is  to  be  applied  as  counsel  for  re- 
spondents contend  ?  Our  construction  of  that  language  seems  to 
us  reasonable.  It  is  in  harmony  with  the  general  character  of 
the  Constitution  as  a  whole,  and  it  avoids  the  all  but  absurd  as- 
sumption that  the  state  intended  to  surrender  its  police  power  un- 
der circumstances  where  the  necessity  for  its  retention  would  be 
augmented  rather  than  lessened. 

[2]  2.  Chapter  52  above  does  not  infringe  the  provisions  of  § 
36,  article  5,  of  the  Constitution.  The  Public  Service  Commis- 
sion is  not  a  special  commission,  within  the  meaning  of  those 
terms  as  employed  in  §  36  above.  In  many  of  the  states  of  this 
country,  the  theory  of  local  self-government  for  municipalities 
does  not  prevail,  but  on  the  contrary  the  power  of  the  legislature 
to  appoint  or  control  municipal  officers  is  asserted.  28  Cyc.  295. 
For  instance,  by  an  act  approved  March  12,  1861,  the  legislature 
of  Minnesota  provided  for  an  extension  of  Fort  street,  St.  Paia^ 
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and  in  §  2  of  the  act  named  Nathaniel  McLean,  J.  W.  Selby,  and 
Parker  Paine  commissioners  to  carry  out  the  requirements  of  the 
act.  Laws  of  Minnesota,  1861,  p.  255;  Daley  v.  St.  Paul,  7 
Minn.  390,  Gil.  311.  By  an  act  approved  November  25,  1885, 
the  legislature  of  Or^on  amended  the  act  incorporating  Port- 
land. By  §  142  of  the  amended  act,  the  city  was  authorized  to 
procure  a  water  supply  for  itself  and  its  inhabitants.  By  §  143, 
John  Gates,  F.  C.  Smith,  C.  H.  Lewis,  Henry  Failing,  W.  S. 
Ladd,  Frank  Dekum,  L.  Fleischner,  H.  W.  Corbett,  W.  K.  Smith, 
J.  Lowenberg,  S.  G.  Reed,  R.  B.  Knapp,  L.  Therkelson,  Thomas 
M.  Richardson,  and  A.  H.  Johnson  were  named  as  a  ^^water  com- 
mittee" with  power  to  purchase  or  construct  the  water  plant  and 
to  that  end  to  issue  bonds  of  the  city,  etc.  Laws  of  Oregon  (Spe- 
cial Session)  1885,  p.  97 ;  David  v.  Portland  Water  Committee 
14  Or.  98,  12  Pac.  174.  Many  other  examples  might  be  cited, 
but  these  suffice  to  indicate  the  character  of  legislation  against 
which  the  provision  in  §  36,  article  5,  above,  was  directed. 
People  V.  Hoge,  55  Gal.  612;  Re  Pf abler,  150  CaL  71,  11 
L.R.A.(N.S.)  1092,  88  Pac.  270,  11  Ann.  Cas.  911. 

[3]  3.  Neither  does  this  act  conflict  with  §  4,  aarticlc  12.  It 
does  not  levy  any  tax  upon  the  city  of  Helena  or  its  inhabitants. 
Even  the  regulation  of  water  rentals  would  not  amount  to  a  levy 
of  taxes,  for  a  water  rental  is  not  a  tax.  Wagner  v.  Ro<d^  Island, 
146  111.  139,  21  L.RA.  519,  34  K  E.  545.  Whether  a  particu- 
lar regulation  of  the  Public  Service  Commission  may  have  the 
effect  of  imposing  a  compulsory  obligation  on  the  city  is  another 
question.  Any  r^ulation  which  the  Commission  makes  must 
be  reasonable  in  order  to  be  valid,  and  any  regulati<m  wUdi 
imposes  upon  the  city  any  obligation  which  is  invalid  is 
not  reasonable.  Whether  the  regulation  sought  to  be  im- 
posed upon  the  city  of  Helena,  with  reference  to  the  character  of 
the  accounts  to  be  kept  with  respect  to  its  water  system,  is  re- 
sonable  depends  upon  considerations  not  presented  by  this  rec- 
ord. Assuming  it  to  be  reasonable,  it  does  not  follow  that  it  will 
impose  upon  the  city  of  Helena  any  obligation  whatever. 

The  "revalues"  from  the  water  plant  referred  to  in  §  6,  article 
13,  above,  which  are  to  be  held  inviolate, — dedicated  to  the  dis- 
charge of  the  extraordinary  indebtedness, — are  the  net  revenues 
or  the  gross  receipts  less  necessary  operating  expenses,  and,  if 
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this  regulation  of  die  Commissian  is  a  reasonable  one,  the  extra 
expense  incurred  in  carrying  it  into  effect  is  a  proper  and  neces- 
sary charge  against  the  gross  revenues  derived  from  the  water 
systan,  and  not  an  obligation  imposed  upon  the  city  at  all. 

Bather  than  declare  a  solemn  enactment  of  the  legislature  in- 
valid,  we  will  construe  its  provisions  in  harmony  with  the  Con- 
stitution if  possible  to  do  so.  The  principle  of  local  self-govern- 
ment as  declared  by  this  court  in  Helena  Consol.  Water  Co.  v. 
Steele,  20  Mont.  1,  37  L.E.A.  412,  49  Pac  882,  above,  and  in 
later  cases,  does  not  exclude  the  state  from  IJie  exercise  of  police 
powers  within  a  city  0|f  this  state.  The  language  of  chapter  52 
above,  conferring  authority  upon  the  Public  Service  Commis- 
sion, is  to  be  construed  in  harmony  with  the  theory  of  self-govern- 
ment in  the  city  and  the  retention  of  police  power  by  the  state. 

At  first  blush,  the  conolHding  sasttenoe  of  §  3  of  chapter  52, 
to  wit,  "and  the  Public  Service  Commission  is  hereby  invested 
with  full  power  of  supervision,  regulation,  and  control  of  such 
utilities,  subject  to  the  provisions  of  this  act  and  to  the  exclusion 
of  the  jurisdiction,  regulation,  and  control  of  such  utilities  by 
any  municipality,  town  or  village,"  [Laws  1913,  p.  89]  might 
seem  to  contemplate  the  complete  substitution  of  the  Public  Serv- 
ice Commission  for  the  city  in  the  management  and  control  of  its 
water  system ;  but  a  consideration  of  the  entire  act  leads  us  to  the 
conclusion  that  it  was  the  intention  of  the  legislature  to  go  no 
further  than  to  provide  that,  within  the  limited  sphere  of  its  jur- 
isdiction, the  Public  Service  Commission  may  make  reasonable 
r^ulations  which  the  city  must  heed,  and  to  that  extent  only  is 
the  authority  of  the  city  superseded,  but  that  it  was  ever  intended 
to  take  from  the  city  the  active  management  of  its  water  plant  or 
the  authority  to  appoint  the  proper  officers  and  employees  to 
operate  it,  or  to  interfere  with  such  officers  in  the  proper  dis- 
charge of  their  duties,  we  cannot  admit. 

From  necessity  we  are  compelled  to  pass  upon  the  gwieral  char- 
acter of  the  legislation  found  in  chapter  62  above,  rather  than  up- 
on the  particular  provisions  of  the  act.  Whether  the  legislature 
exceeded  its  authority  in  attempting  to  confer  upon  the  Public 
Service  Commission  any  other  particular  power  can  only  be  de- 
termined when  the  exercise  of  that  power  is  called  in  question  di- 
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rectly.     So  far  as  the  objections  now  urged  against  it  are  con- 
cerned, chapter  52  appears  to  be  a  valid  legislative  enactment 

The  judgment  is  reversed  and  the  cause  is  remanded  for  fur- 
ther proceedings  not  in  conflict  with  the  views  herein  expressed. 

Brandy,  Ch.  J.,  and  Sanner,  J.,  concur. 


NEBRASKA  STATE  RAILWAY  COMMISSION. 

EE  CHICAGO,  BURLINGTON,  &  QTHNCY  RAILROAD 
COMPANY. 

[Application  No.  2875.] 

Bates  —  PmperB  of  CotnmisMon  -^Increase  of  ^atate  rates  to  correspond 
with  interstate  rates. 

Hie  Nebraska  Commission  will  not  authorize  a  railroad  com- 
pany to  increase  freight  rates  merely  because  of  an  arbitrary  finding 
of  the  Interstate  Commerce  Commission  that  existing  rates  are  dis* 
criminatory  as  between  border  cities,  and  that  the  intrastate  rates — 
established  by  the  legislature  and  the  carrier — are  too  low,  it  appear- 
ing that  the  state  Commission  was  not  notified  of  the  proceedings' 
before  the  Federal  Commission,  and  that  the  findings  of  the  latter  are 
not  borne  out  by  the  facts. 

[August  18,  1916.] 

Applicattox  of  petitioner  for  authority  to  increase  rates  on 
live  stock  from  Henry  to  Omaha ;  denied. 

STATEMENT. 

By  the  Commission:  The  application  herein  is  of  such  an 
unusual  nature,  and  so  far-reaching  in  its  effect  regarding  the 
regulation  of  intrastate  rates  and  charges,  that  it  appears  neces- 
sary that  the  Commission  explain  at  some  length  its  reason  for 
refusing  to  grant  the  application  as  made  without  first  having 
set  the  matter  down  for  hearing. 

The  direct  cause  for  the  application  of  the  C.  B.  &  Q.  Railroad 
Company  to  advance  its  rates  on  carload  shipments  of  cattle, 
hogs,  sheep,  and  horses  from  Henry  to  Omaha  is  by  reason  of 
the  fact  that  the  Interstate  Commerce  Commission  in  its  order 
in  Case  Xo.  7803,  Torrington  v.  C.  B.  &  Q.  E.  Co.,  found  that 
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there  is  discrimination  Between  the  rates  on  the  above-mentioned 
commodities  from  and  to  the  town  of  Torrington,  Wyoming,  as 
compared  with  the  rates  from  and  to  the  station  of  Henry,  Ne- 
braska. 

In  their  vorder  the  Federal  Conunission  peremptorily  finds  that 
the  rates  on  the  commodities  named  in  the  application  from  and 
to  the  town  of  Torrington,  Wyoming,  and  Omaha,  Nebraska,  are 
reasonable,  and  in  addition  thereto  finds  that  the  classification 
rate  on  less  than  carload  shipments  of  oil  from  Omaha  to  Henry 
should  be,  as  claimed  in  the  order,  third  class,  as  provided  in 
western  classification. 

If  the  Nebraska  Commission  had  been  notified  in  the  above- 
mentioned  proceedings  before  the  Interstate  Conmierce  Commis- 
sion, and  had  had  the  privilege  of  submitting  for  the  considera- 
tion of  the  interstate  body  facts  and  figures  as  to  the  rates  a3  at 
present  established  from  and  to  the  town  of  Henry,  there  might 
be  no  cause  for  the  writing  of  this  order.  However,  this  was 
not  done. 

Early  in  the  year  1916  the  Nebraska  Commission  was  notified 
diat  the  Interstate  Commerce  Commission  had  changed  its  rules 
of  practice  in  such  a  manner  as  to  require  that  state  Commissi  jus 
be  notified  in  cases  where  state  rates  might  be  affected  by  the 
adjustment  of  interstate  rates  brought  in  review  before  the  Fed- 
eral body  by  reason  of  alleged  disci  Imination  between  border 
cities  located  at  or  near  state  lines.  The  Nebraska  State  Kail- 
Avay  Commission  is  of  the  opinion  that  certain  findings,  as  men* 
tioned  in  the  report  of  the  Interstate  Commission  of  the  case  here- 
in cited,  are  erroneous,  and  are  not  borne  out  by  the  facts.  We 
quote  from  the  report:  ^^Complainant's  witnesses  stated  that 
Torrington  traflSc  was  shipped  to  Henry  and  carted  to  Torring- 
ton, and  that  during  1914  99  carloads  of  cattle  were  driven  from 
Torrington  to  Henry  for  shipment.'' 

The  monthly  station  reports  lodged  with  the  Nebraska  Com- 
mission by  the  C.  B.  &  Q.  Railroad  Company  show  that  there 
were  forwarded  from  the  station  of  Henry,  Nebraska,  for  the 
year  1914  85  carloads  of  live  stock  of  all  kinds  to  state  points  and 
16  carloads  of  live  stock  to  interstate  points,  making  a  total  of 
101  cars. 

From  the  above  statement  it  would  appear  that  if  the  testimony 
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in  regard  to  the  99  cars  is  correct,  there  were  but  two  cars  of  live 
stock  forwarded  from  the  station  of  Henry  that  were  naturally 
tributary  to  that  station.    Such  cannot  be  the  actual  fact. 

Again  quoting  from  the  Interstate  Commission's  report: 
^'Shipments  of  horses,  Torrington  to  Omaha,  are  shown  to  earn 
14  cents  per  car  mile  and  5.41  mills  per  long  ton  mile ;  shipments 
of  cattle,  13.8  cents  per  car  mile  and  5.11  mills  per  ton  mile; 
shipments  of  hogs,  12.6  cents  per  car  mile  and  5.57  mills  per  ton 
mile;  shipments  of  sheep,  18.3  cents  per  car  mile  and  5.11  mills 
per  ton  mile.  Defendant's  system  earnings  for  the  year  ending 
June  30,  1914,  averaged  5.42  mills  per  ton  mile." 

The  Nebraska  Commission  finds  that  the  per  ton  per  mile 
figures,  based  on  the  rates  and  distance  set  out  in  the  report, 
between  Torrington  and  Omaha,  are  as  follows : — 

Horses,  based  on  20,000  lbs.  per  standard  car, 

14.4  mills  TS.  5.41  mills,  as  found  bv  the  I.C.C. 

Cattle    12.4      "     "    5.11      «       «      "       " 

Hogs    13.3      "     "    5.67       "       «      "       "  " 

Sheep    12.4      "     "    5.11      «       «      «       «  •• 

— and  that  the  C.  B.  &  Q.  Railroad  Company's  average  earnings 
for  the  «tttire  system  for  the  year  ending  June  30, 1914,  as  shown 
by  the  annual  report  to  the  Nebraska  State  Railway  Commission, 
is  7.29  mills  vs.  6.42  mills.  We  do  not  point  out  these  discrep- 
ancies because  we  think  the  question  of  per  ton  mile  earnings 
material,  but  to  show  that  the  consideration  given  these  matters 
by  the  Federal  body  might  at  least  be  mathematically  correct, 
when  the  report  itself  shows  that  the  distance  and  rates  have 
been  correctly  stated. 

Immediately  following  the  comparison  of  ^^per  ton  mile 
revenue''  on  the  commodities  named  as  compared  with  the  system 
average  revenue  per  ton  mile,  the  report  contains  the  following 
language:  *We  find  that  the  rates  assailed  on  horses,  cattle, 
hogs,  and  sheep  are  not  shown  to  be  unreasonable."  Without 
stating  it  as  a  fact,  it  appears  that  the  Federal  Commission  de- 
termined that  the  comparison  of  "per  ton  mile  revenue"  for  the 
commodities  named,  with  the  system  average  "per  ton  mile-  reve- 
nue," was  controlling  in  their  decision  that  the  Torrington, 
Wyoming,  rates  are  reasonable  and  a  proper  yardstick  to  be  used 
in  determining  a  reasonable  rate  from  Henry,  Nebraska.  If  in 
fact  said  comparison  was  used  as  a  controlling  factor,  then  in 
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that  event  the  Interstate  Commission  should  vacate  its  order 
when  it  is  shown  that  by  the  use  of  the  correot  figures  for  making 
the  comparison  the  average  "revenue  per  ton  mile"  on  the  com- 
modities mentioned  is  from  170  per  cent  to  200  per  cent  of  the 
system  average  ^^reveoiue  per  ton  miley''  instead  of  the  same  or 
less. 

In  order  to  call  the  applicant's  attrition  to  the  very  material 
increase  in  the  vdume  of  traffic  on  the  so-called  Qiiemsey  line 
of  railroad,  Noarthport  to  the  Wyoming-ilTebraska  state  line  at 
Hesory,  we  give  below  a  tabulation  showing  the  number  of  tons 
of  freight,  carload  and  less  than  carload,  received  at  and  for- 
warded from  all  stations  Bayard  to  Henry,  inclusive,  for  the 
years  1908  to  1915  inclusive,  as  shown  by  the  monthly  station 
reports  of  the  C.  B.  &  Q.  Bcdlroad  Company  to  the  Nebraska 
Commi8si<m : — 

190S «8,924  tons 

1909 102,031  " 

1910  155,744  " 

1911 201,050  •* 

1912 335,864  '* 

1913 476,840  ** 

1914 504,173  " 

1916  491,354  " 

The  increase  in  tonnage  in  terms  of  percentage,  1916  over  1908, 
is  715  per  cent 

Volume  of  traffic  has  always  been  considered  a  material  factor 
in  determining  the  quantity  of  a  given  rate  or  rates.  With  these 
figures  before  us  we.  again  ask,  How  can  the  Nebraska  Commis- 
sion be  expected  to  accept  the  findings  of  the  Interstate  Commis- 
sion as  controlling  when  the  question  of  what  constitutes  a  rea- 
sonable rate  for  the  transportation  of  live  stock  in  carload  lots 
from  Henry  to  Omaha  is  under  consideration  ? 

If  the  Nebraska  Commission  was  to  grant  the  application 
herein  made,  the  only  reason  for  so  doing  would  be  because  the 
Interstate  Commerce  Commission  in  its  more  or  less  arbitrary 
and  ex  parte  proceedings  has  taken  the  position,  as  announced 
in  numberless  recent  decisions,  that  State-Commission  or  legisla- 
tive-made rates  have  no  greater  sanctity  than  railroad-made  rates, 
when  considered  by  the  Federal  Commission,  and,  as  in  this  case, 
they  find  that  the  rate  should  be  increased  from  Henry  to  Omaha 
on  carload  shipments  of  live  stock  and  from  Omaha  to  Henry 
on  less  than  carload  shipments  of  oil,  because  the  railroad-made 
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rates  between  Torrington  and  Omaha  on  the  above-mentioned 
commodities  are  reasonable. 

If  the  Nebraska  Commi8si<xi  was  to  accept  this  plan  of  estab- 
lishing reasonable  and  just  rates,  it  would  directly  mean  that 
whatever  rate  was  established  by  the  railroad  company  and  found 
to  be  reasonable  by  the  Interstate  Commerce  Commission,  regard- 
less of  whether  or  not  all  of  the  facts  in  the  case  were  developed 
and  without  the  interested  cities  from  and  to  which  the  rates  were 
to  be  advanced  had  their  day  in  court, — if  this  be  the  law, — 
there  would  be  no  need  of  the  Nebraska  State  Kailway  Commis- 
sion acting  in  the  matter  whatsoever. 

We  believe  that  the  carrier  in  this  application  has  acted  in 
good  faith,  and  that  it  really  desires  to  avoid  being  placed  in  the 
attitude  of  disregarding  the  Nebraska  statute  wherein  it  is  pro- 
vided in  the  Bailway  Commission  act  that  the  rates  and  charges 
for  shipments  within  the  state  of  Nebraska  shall  not  be  changed 
without  the  authority  of  the  Nebraska  State  Railway  Ccnnmis- 
sion,  but  regardless  of  how  much  the  carrier  may  dislike,  to  be 
placed  in  the  attitude  of  absolutely  ignoring  the  laws  of  the  state 
of  Nebraska,  under  the  arbitrary  order  of  the  Intestate  Com- 
merce Commission  it  is  compelled  to  advance  the  rates  oh  ship- 
ments of  the  commodities  heretofore  mentioned  moving  wholly 
within  the  state  of  Nebraska. 

The  rates  sought  to  be  advanced  on  carload  shipments  of  live 
stock  are  legislative-made  rates,  which  are  in  fact  15  per  cent 
lower  than  the  rates  established  by  the  railroad  company,  appli- 
cant herein,  as  of  January  1,  1907,  the  15  per  cent  reduction 
having  been  brought  about  by  the  so-called  Aldrich  Beduction 
act,  passed  by  the  legislature  of  1907.  We  say  that  we  can  find 
no  justification  in  law  for  the  arbitrary  and  unreasonable  action 
of  thft  Interstate  Commerce  Commission  for  finding  that  certain 
Nebraska  intrastate  rates  should  be  advanced  without  the  inter- 
ested parties,  citizens  of  the  town  of  Henry,  and  the  Nebraska 
State  Railway  Commission,  having  had  a  chance  to  show  that  .the 
rates  to  be  advanced  are  at  the  present  time  reasonable  and  just 
for  the  transportation  of  the  commodities  named  in  the  applica- 
tion. 

If  the  Nebraska  Commission  should  grant  the  application 
herein,  and  allow  the  rates  on  carload  shipments  of  live  stock 
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from  Henry  to  be  advanced  f rcan  3  to  4  cents  per  hundred  pounds^ 
and  if  a  like  application  were  granted  by  the  Commission  on 
less  than  carload  shipments  of  oil  from  Omaha  to  Henry,  allow- 
ing an  advance  of  20  cents  per  hundred  pounds,  the  next  station 
east  of  Henry,  viz,,  Morrill,  would  have  an  unjust  advantage 
over  the  shippers,  and  receivers  of  freight  located  at  Henry.  This 
situation  might  extend,  and  undoubtedly  would  in  regard  to  oil, 
to  practically  all  of  the  stations  on  the  applicant's  line  of  railroad 
from  Korthport  to  the  state  line  at  Henry« 

The  action  of  this  Commission  in  establishing  reasonable  rates 
fer  the  ahipmeat  of  oil  between  stations  within  the  state  of  Ne- 
braska was  done  after,  an.  exhaustive  hearing,  and  the  Nebraska 
Commission  does  not  see  how  it  could  justify  an  advance  in  the 
rates  on  less  than  carload  shipments  of  oil  from  Omaha  to  Henry, 
and  leave  in  effect  a  much  lower  schedule  of  rates  between  other 
stations,  all  of  which  are  located  within  the  state  of  Nebraska 
and  governed  by  the  schedule  of  rates  established  by  the  Nebraska 
State  Railway  Commission. 

The  Interstate  Comnussion,  in  its  report  in  the  instant  ease, 
finds  that  less  than  carload  shipments  of  oil  should  be  transported 
from  Omaha  to  Henry  on  the  basis  of  the  third-class  rate  and 
gives  as  its  reason  for  establishing  this  classification  of  rates,  as 
stated  in  the  report,  "The  Western  Classification  rates  oil,  in 
less  than  carloads,  third  class."  The  report  further  states:  "De- 
fendant states  that  the  caxriers  have  never  applied  less  than  third- 
class  rates  on  less  than  carload  shipments  elsewhere." 

As  a  matter  of  fact,  practically  all  over  the  Western  Classifica- 
tion territory  less  than  carload  shipments  of  oil  move  at  fourth- 
class  rate,  under  a  provision  of  exceptions  carried  in  Western 
Tnmk  Line  circular  and  other  circulars  governing  the  different 
territories. 

Western  Trunk  Line  Tariff  1-M,  Supplement  Na  4,  Item  No. 
3790-A,  reads  as  follows: — "Oil,  petroleum,  and  its  products, 
L.  C.  L.  classified  third  class  in  Western  Classification,  (apply) 
fourth-class  rate." 

The  Nebraska  Commission  is  at  the  present  time  in  process 
of  preparing  its  findings  in  regard  to  the  70  per  cent  of  fourth- 
class  rate  which  now  applies  on  Nebraska  intrastate  traffic.    This 

action  is  pending  on  an  application  of  the  carriers  asking  for  a 
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supplementary  order  6f  the  Commission  to  diseontinne  the  70 
per  cent  clause,  and  asking  that  oil  be  moved  in  Nebraska  intra* 
state  trafl5o  at  fourth-class  rates.  In  view  of  these  circumstances, 
how  could  the  Nebraska  Commission  at  this  time  reasonably  be 
expected  to  disregard  ihe  rates  established  by  the  carriers,  which 
provide  that  less  than  carload  shipments  of  oil  will  be  transported 
at  fourth-class  rates,  and  in  lieu  thereof  authorize  the  application 
of  third-Kslass  rates  as  ordered  by  the  Interstate  Commission,  if 
such  an  application  was  made  to  this  Commission  by  the  car- 
riers? 

The  Nebraska  Commission  is  of  Ae  opinion  that  the  Pederal 
authorities  are  undertaking  to  do  by  a  round  about  method,  t.  e., 
via  the  ^ireveport  method,  what  the  Federal  conuneroe  act  spe- 
cifically prohibits,  and,  in  their  hurried  efforts  to  renaove  so- 
called  ^^uulawful  discriminations''  between  border  cities  in  two 
states,  prooeed  to  cause  equal  or  more  glaring  discrimination  be- 
tween cities  both  of  which  are  located  in  one  state,  and  by  so  do- 
ing undertake  to  foreclose  the  free  and  independent  action  of  the 
legally  authorized  state  authorities  from  establishing  just,  rea- 
sonable, and  nondiscriminatory  rates  for  the  transportation  of 
commodities  between  points  located  wholly  within  one  state. 

The  Nebraska  Commission  is  now  and  always  has  been  ready 
and  willing  to  co-operate  with  the  carriers  and  the  Interstate 
Commerce  Conunission  in  the  establishment  of  reasonable  and 
just  rates  for  the  transportation  of  c(Mnmodities  moving  wholly 
within  the  state  of  Nebraska  where  the  adjustment  of  rates  has 
been  changed  by  the  action  of  the  Nebraska  Commission,  and 
thereby  disarranged  the  adjustment  of  rates  -to  border  cities,  but 
as  evidenced  in  the  Interstate  Commerce  Commission's  recent 
findings  in  its  report  in  the  so-called  Iowa-Nebraska  Shreveport 
cases,  there  seems  to  be  no  disposition  on  the  part  of  the  Federal 
body  to  ask  for  the  co-operation  of  this  Conunission,  and  that  they 
have  acted  arbitrarily  and  in  ex  parte  proceedings,  at  least  so  it 
seems  to  the  Nebraska  Commission,  in  the  establishment  of  the 
rates  herein  asked  to  be  approved  by  this  Commission. 

From  the  above  it  follows  that  this  application  is  denied,  and 
order  will  be  entered  accordingly. 
P.U.R.1916F. 
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NEBRASKA  STATE  RAIIiWAT  COMMISSION. 

EE  CALLAWAY  TELEPHONE  COMPANY. 

[Application  No.  2802.] 

DimyriminatUni'^  Bates '^ConeesHanS'^  Special    rate    to    oumete    of 
telephonea  and  Unee, 

A  telephone  company  will  be  authorized  to  cancel  a  special 
switching  rate  to  certain  town  subscribers  owning  their  own  telephones 
and  lines. 

[August  30,  1916.] 

Appuoation  of  the  Callaway  Telephone  Oompany  for  au- 
thority to  cancel  a  rate  of  50  cents  per  month  for  switching  serr- 
ice  to  subscribers  owning  their  own  tetephones  and  .  lines ; 
granted  and  company  further  directed  to  take  over  and  pay  for 
all  private  telephones  and  wires. 

Appearances :  E«  £.  Squires,  Attorney,  and  H«  H.  Andrews, 
Secretary,  for  appellant;  B.  E.  Brega,  Attorney,  for  respondents. 

Hall,  Oommissioner:  The  applicant  herein  is  a  telephone 
corporation  owning  and  operating  a  telephone  exchange  in  Call- 
away, Nebraska,  none  of  the  lines  of  which  extend  beyond  the 
corporate  linuts  of  the  town.  The  company  is  rendering  switch- 
ing service  to  ten  farm  lines,  upon  which  there  is  a  sum  total  of 
about  176  phones.  It  is  rendering  business  service  for  $1.50 
per  month  and  residence  service  for  $1  per  month.  Then  there 
are  twenty-two  residence  and  business  phones  in  the  town  of 
Callaway  owned  by  private  individuals  for  whom  switching 
service  is  b^ng,  rendered  at  50  cents  per  mouth.  This  latter 
charge  is  the  one  which  the  applicant  requires  the  authority  of 
the  Conmiission  to  cancel. 

In  1901  or  1&02  there  were  no  telephones  in  Callaway,  and 
telephone  business  was  started  in  the  community  by  a  certain 
business  man  installing  a  phone  in  his  hardware  store,  one  in 
his  residence,  and  one  at  his  ranch,  for  the  purpose  of  having 
communication  between  his  places  of  business  and  his  residence. 
Immediately  others  installed  phones  for  their  own  private  use, 
until  a  group  of  the  business  men  concluded  to  organize  and 
equip  an  exchange,  which  was  done.     The  exchange  company 
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made  a  proposition  to  the  parties  that  owned  their  own  private 
phones  and  lines  that  if  said  parties  would  run  their  private 
wires  to  the  exchange  board,  the  exchange  company  would 
switch  them  for  50  cents  a  month.  This  proposition  was  ac- 
cepted by  the  private  owners,  and  the  telephone  exchange  com- 
pany rendered  said  switching  service  for  the  price  named  down 
to  1909,  when  the  exchange  company  incorporated  and  became  a 
regular  incorporated  telephone  company,  rendering  switching 
service  to  the  farm  lines  that  were  built  into  the  town,  business 
and  residence  service  at  regular  flat  rates,  and  continued  to  ren- 
der switching  service  to  the  parties  who  owned  their  phones  and 
wires  running  in  to  central  for  a  charge  of  50  cents  per  month. 
The  applicant  herein,  in  its  petition,  asks  to  have  this  service 
discontinued  because  the  latter  service  is  not  remunerativa  In 
the  hearing  it  developed  that  the  company  was  rendering  farm 
switching  service  at  25  cents  p^  month,  but  the  oflScers  of  the 
company  contended  that  the  town  switching  service  was  much 
more  expensive  than  the  service  rendered  to  the  farm  lines,  but 
upon  examination  of  the  witnesses  it  was  foimd  that  they  had 
made  no  peg  count  of  the  calls  from  any  of  the  lines,  that  they 
had  not  been  able  to  segregate  the  expenses  in  any  particular. 
The  witness  on  behalf  of  the  company  said  that  he  came  to  the 
conclusion  that  the  50  cents  a  month  was  not  remunerative  by 
sitting  at  the  switch  board  at  noon  hours,  and  observing  that  the 
town  phones  were  requiring  a  great  deal  more  attention  and  time 
than  the  country  phones ;  also  that  he  observed  that  it  was  much 
more  expensive  to  maintain  the  town  lines  *than  the  farm  lines  to 
the  corporate  limits  of  the  town.  There  is  no  testimony  in  the 
record  which  would  enable  the  Commission  to  conclude  that  the 
charge  asked  to  be  discontinued  is  nonremunerative,  but  upon 
investigation  by  the  Commission  it  was  found  that  the  parties 
who  are  receiving  switching  service  at  50  cents  a  month  at  one 
time  owned  their  own  phones  and  wires  to  a  certain  point  in 
Callaway,  where  the  first  central  office  had  been  installed.  Later 
the  old  office  burned  and  a  new  brick  building  was  built  some  two, 
blocks  away  from  the  old  location.  Upon  further  examination 
it  was  found  that  two  of  the  private  phone  owners  who  were  re- 
ceiving the  switching  service  for  50  cents  a  month  owned  their 
own  wires  to  the  new  central  office,  that  four  of  the  phone  own- 
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ers  owned  their  own  wires  lo  the  point  where  the  old  office  was 
located,  and  that  the  company  upon  building  the  new  central 
office  extended  their  wires  to  the  new  office ;  that  the  rest  of  the 
subscribers  receiving  the  service  for  60  cents  a  month  simply 
owned  their  own  phones.  As  time  developed  the  poles  had  been 
replaced  by  the  telephone  c(Hnpany,  said  poles  carrying  the  pri- 
vate wires  and  all  other  wires  of  the  company.  The  testimony 
shows  that  the  company  maintains  in  part  the  wires  and  phones 
of  the  private  users,  but  certain  charges  for  repairs  are  made  to 
the  private  owners.  No  one  was  able  to  throw  any  light  upon  the 
question  as  to  what  portion  of  the  maintenance  is  taken  care  of 
by  the  private  users  and  the  phone  company  of  the  lines  and 
wires  that  were  privately  owned.  In  fact,  as  time  has  gone  on 
with  the  development  in  the  telephone  exchange,  it  has  devel- 
oped that  no  one  is  able  to  say  who  owns  all  of  the  wires  and  the 
pole  lines  leading  to  the  phones  that  are  privately  owned. 

The  Commission  is  of  the  opinion  that  it  would  be  impossible 
to  continue  such  service  because  if  22  phone  subscribers  have  a 
right  to  service  at  50  cents  a  month  under  such  conditions,  then 
anyone  in  Callaway  would  certainly  have  a  right  to  run  their 
own  private  wire  to  the  switchboard,  and  own  their  own  phone, 
and  receive  switching  service  at  50  cents  a  month.  As  the  tele- 
phone exchange  develops  it  would  be'  impossible  for  the  company 
to  render  adequate  telephone  service  upon  a  system  of  distribu- 
tion which  was  built  by  every  phone  user  running  his  own  pri- 
vate wire  over  the  streets  and  alleys  and  public  grounds  to  the 
central  office  equipment  This  certainly  would  lead  to  unend- 
ing confusion,  and  result  in  a  condition  that  the  town  of  Call- 
away itself  would  not  permit.  For  the  telephone  company  to 
continue  to  render  service  to  the  22  phone  owners  as  a  switching 
service  for  50  cents  a  month,  and  deprive  anyone  else  of  the 
same  service,  would  certainly  be  such  a  discrimination  as  the 
Commission  would  not  indorse. 

The  Commission  is  of  the  opinion  that  each  class  of  tele- 
phones in  the  town  of  Callaway  should  be  placed  upon  the  same 
basis,  and  that  all  should  pay  a  flat  rate  per  month  for  phone 
service. 

It  was  stipulated  and  agreed  by  the  parties  to  the  litigation 

that,  in  the  event  the  Railway  Commission  should  decide  that 
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the  service  rendered  to  the  private  phone  owners  for  50  c^its  a 
month  is  discriminatory  and  should  be  discontinued,  the  appli- 
cant and  the  respondent  would  each  appoint  a  referee,  and  in 
turn  the  two  referees  so  appointed  would  select  a  third,  and  that 
said  referees  would  appraise  the  phones  and  properties  belong- 
ing to  said  private  owners,  and  the  value  placed  upon  the  same 
upon  the  approval  of  the  Railway  Commission  would  be  paid  by 
said  applicant  to  the  owners. 

The  Commission  finds  that  the  service  as  being  rendered  is 
discriminatory,  and  should  be  discontinued,  and  the  applicant 
and  respondents  herein  are  directed  to  appoint  said  referees  in 
accordance  with  the  stipulation,  and  that  said  referees  shall  re- 
port to  this  Commission  their  findings. 


NEW  JBRSSnr  BOARD  OF  PUBIilC  UTHjITY   OOlOaSSIONVRS. 

RE  ERIE  RAILROAD  COMPANY. 

SeourUy  issues '-^  State  regulation  ^  Railroad   bonds  ^  Foreign  eor* 
poration  —  Incumhrance  of  letisehold  interest, 

1.  Hie  state  has  power  to  require  the  approval  of  the  Oommission 
as  a  condition  precedent  to  the  incumbrance  of  leasehold  interests  of 
foreign  corporations  in  railroads  and  franchises  located  within  its 
limits. 

Security    issues -^  Jurisdiction    of    Commission  ^  Railroad    bonds  ^^ 
Foreign  corporation  ^^  Incumbrance  of  leasehold  interests, 

2.  The  New  Jersey  Commission  has  jurisdiction  to  approve  or  dis- 
approve the  issuance  of  bonds  by  a  foreign  corporation  that  incumber 
leasehold  interests  in  railroads  in  the  state  operated  by  it  under  fran- 
chises granted  by  the  state. 

Security    issues -^  Bonds -^  Statute    lim^iting   price  »^  Applicability    to 
foreign  corporation, 

3.  A  statute  prohibiting  any  "corporation  of  this  -state"  liiat  has 
acquired  a  franchise  to  use  any  highway  or  public  place  within  the 
state,  from  selling  its  bonds  at  less  than  80  per  cent  of  their  par 
value,  does  not  apply  to  a  foreign  corporation  operating  a  railroad 
within  the  state  as  a  lessee,  nor  does  such  statute  indicate  a  general 
state  policy  as  to  the  issuance  of  bonds  by  all  corporations  that  might 
be  subject  to  legislative  control  of  the  state,  so  that  the  Commission 
should  refuse  its  approval  of  an  issue  of  bonds  by  a  foreign  corpora- 
tion to  be  sold  at  less  than  80  per  cent  of  their  par  value. 

hecuTTity  issues  ^^  Bonds  ^^  Sale  price, 

4.  The  New  Jersey  Commission  approved  the  issue  of  general  lien 
P.U.R.1916F. 
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4  per  cent  bonds  to  be  sold  at  70  and  substituted  for  7  per  cent  bonds, 
although  the  bonds  imposed  an  incumbrance  upon  leasehold  interests 
in  railroads  and  franchises  in  the  state  to  which  they  were  not  pre- 
viously subject,  and  the  purpose  of  the  issue  had  no  direct  relation 
to  such  roads  except  that  they  formed  a  part  of  a  railroad  system 
operated  and  financed  as  a  whole. 

[September  12,  1919.] 

Appijoation  of  Erio  Railroad  Company  for  approval  of  an 
issue  of  $2,380,000  of  general  lien  bonds  tinder  its  first  con« 
solidated  mortgage  dated  December  10,  1895;  order  approving 
bond  issue. 

Appearances:  Gilbert  Collins  and  George  F.  Brownell  for 
the  Company. 

By  the  Board:  Application  is  made  by  the  Erie  Railroad 
Company,  a  corporation  of  the  state  of  New  York,  for  an  order 
of  this  Board  approving  the  issue  of  $2,380,000  (face  value)  of 
"general  lien  bonds"  bearing  interest  at  the  rate  of  4  per  cent 
per  aimum,  under  its  first  consolidated  mortgage  deed,  dated  De- 
cember 10,  1895,  made  and  delivered  to  the  Farmers'  Ix)an  & 
Trust  Company,  Trustee. 

This  mortgage,  given  as  security  for  $175,000,000  of  bonds 
maturing  January  1,  1996,  is  a  general  railroad  mortgage. 

It  covers  the  railroad  and  property  of  the  Erie  Railroad  Com- 
pany in  the  state  of  New  York;  its  interest  in  various  properties 
in  the  states  of  Pennsylvania  and  Ohio,  and  certain  stocks  and 
bonds. 

It  also  covers  leaseholds  of  railroads  within  the  state  of  New 
Jersey,  and  shares  of  the  capital  stock  of  the  corporations  own- 
ing such  leased  roads,  held  by  the  Erie  Railroad  Company. 

Specifically  it  covers  that  company's  interest  in  the  leasee  of 
the  railroads,  located  wholly  within  the  state  of  New  Jersey,  of 
the  Paterson  &  Hudson  River  Railroad  Company,  and  of  the 
Paterson  &  Bamapo  Railroad  Company,  both  corporations  of  the 
state  of  New  Jersey. 

The  creation  and  assignment  of  these  leaseholds  was  sanc- 
tioned by  the  state  of  New  Jersey  by  legislative  acts  (P.  L.  1853, 
p.  480  and  P.  L.  1862,  p.  206). 

It  further  covers  specifically  $499,000  of  bonds  of  the  Pater- 
son &  Newark  Railroad  Company,  a  corporation  of  the  state  of 
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New  Jersey,  whose  railroad  is  located  within  the  state,  secured 
by  a  mortgage  of  that  company  dated  January  1,  1868. 

It  further  includes,  by  foroe  of  a  general  clause,"  certain  par- 
cels of  land  in  the  state  of  New  Jersey  which  have  at  various 
times  been  acquired  by  the  Erie  Eailroad  Company  and  its 
predecessors. 

The  mortgage  reserves  certain  general  lien  bonds  for  the  pur- 
pose of  refunding,  or  acquiring  and  depositing  with  the  trustee, 
or  discharging  bonds  outstanding  under  various  underlying 
mortgages,  with  the  intention  of  ultimately  making  the  mort- 
gage a  first  mortgage  upon  the  property  of  .the  Erie  Eailroad 
Company  when  the  bonds  outstanding  under  these  underlying 
mortgages  should  be  acquired  and  pledged  thereunder,  or  re- 
funded or  discharged.  The  amount  of  general  lien  bonds  re- 
served for  this  purpose  was  in  each  case  an  amount  equal  to 
the  par  value  of  the  then  outstanding  bonds  secured  by  these 
underlying  mortgages.  The  trustee  was  by  the  terms  of  the 
mortgage  authorized  to  certify  general  lien  bonds  for  a  like 
amount  of  the  underlying  bonds. 

Among  the  underlying  mortgages  on  account  of  which  general 
lien  bonds  were  reserved  was  a  mortgage  given  under  date  of 
June  1,  1876,  by  the  Buffalo,  New  York,  &  Erie  Railroad  Com- 
pany to  John  A.  C.  Gray,  Trustee,  to  secure  an  issue  of  $2,- 
380,000  of  7  per  cent  bonds,  due  June  1,  1916.  This  mortgage 
covered  the  railroad  and  property  of  the  company,  located  whol- 
ly in  the  state  of  New  York. 

In  1896,  the  Erie  Railroad  Company,  being  the  lessee  of  the 
railroad  of  the  Buffalo,  New  York,  &  Erie  Railroad  Company, 
and  the  owner  of  its  entire  outstanding  capital  stock,  by  a  pro- 
ceeding under  the  statutes  of  the  state  of  New  York  effected  the 
merger  into  the  Erie  Railroad  Company  of  the  Buffalo,  New 
York,  &  Erie  Railroad  Company,  and  acquired  the  ownership 
of  the  railroad  and  property  of  that  company.  Such  railroad 
and  property  is  now  subject,  first  to  the  mortgage  before  re- 
ferred to  of  the  Buffalo,  New  York,  &  Erie  Railroad  Company 
securing  $2,380,000  of  7  per  cent  bonds,  due  June  1,  1916,  and, 
next,  to  the  mortgages  of  the  Erie  Railroad  Company. 

This  application  contemplates  the  substitution  of  $2,380,000 
of  the  general  lien  bonds  of  the  Erie  Railroad  Company,  bear- 

P.UJt.l916F. 


Digitized  by 


Google 


R£  ERIE  R.  CO.  411 

ing  interest  at  the  rate  of  4  per  cent  and  secured  by  its  first 
consolidated  mortgage  deed  dated  December  10,  1895,  before 
referred  to,  in  accordance  with  the  reservation  made  in  said 
mortgage  for  the  $2,380,000  of  the  bonds  of  the  Buffalo,  New 
York,  &  Erie  Railroad  Company,  bearing  interest  at  the  rate 
of  7  per  cent,  secured  by  the  mortgage  of  that  company  given 
under  date  of  June  1,  1876,  before  referred  to,  and  which  bonds 
matured  on  Jime  1,  1916. 

It  is  proposed  to  sell  the  bonds,  approval  of  the  issuance  of 
which  is  applied  for,  at  not  less  than  70  per  cent  of  the  par 
value  thereof. 

A  like  application  for  approval  made  by  the  Erie  Railroad 
Company  to  the  Public  Service  Commission  of  the  State  of  JSew 
York,  Second  District,  has  been  granted. 

[1]  In  connection  with  this  application  a  question  was  raised 
as  to  the  jurisdiction  of  this  Board.  In  the  discussion  of  the 
question  •  a  wide  field  was  traversed. 

We,  however,  find  it  unnecessary  to  determine  the  many 
broad  and  important  propositions  which  were  advanced  in  fur- 
therance of  the  claim  that  the  state  could  not,  and  had  not  at- 
tempted to  confer  the  power  to,  make  the  approval  of  this  Board 
a  prerequisite  to  the  issue  of  the  bonds  in  question. 

In  our  judgment  the  state  has  power,  under  the  circumstances 
of  this  application,  to  require  such  approval. 

It  is  true  that,  technically,  the  Erie  Railroad  Company  ''owns 
no  railroad  in  this  state." 

It  is,  however,  with  the  sanction  of  the  state,  the  lessee  of  the 
railroads  and  franchises  of  the  Paterson  &  Hudson  River  Rail- 
road Company,  and  of  the  Paterson  &  Ramapo  Railroad  Com- 
pany. 

It  is,  as  such  lessee,  engaged  in  the  operation  of  these  rail- 
roads tmder  such  franchises. 

Its  interests  as  such  lessee  of  these  railroads  and  franchises 
are  not  subject  to  the  mortgage  of  the  Buffalo,  New  York,  & 
Erie  Railroad  Company,  nor  to  the  satisfaction  of  the  bonds 
secured  thereby. 

They  are,  however,  subject  to  the  mortgage  under  which  the 
bonds,  which  are  the  subject  of  this  application,  are  proposed 
to  be  issued.     The  issue  of  these  bonds  will,  therefore,  increase 
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by  the  amount  thereof  the  incumbrance  to  which  these  interests 
are  now  subject 

These  railroads  and  franchises  could  neither  be  conveyed, 
leased,  nor  incumbered  without  the  assent  of  the  state. 

To  the  creation  and  assignment  of  the  leasehold  interests 
therein,  the  state,  as  before  indicated,  gave  its  assent  by  legis- 
lative enactment. 

If  the  state's  assent  is  requisite  to  the  conveyance,  leasing,  or 
incumbering  of  the  railroads  and  franchises,  its  sanction  would 
likewise  seem  to  be  essential  to  the  assignment  or  incumbrance 
of  a  leasehold  interest  in  the  railroads  and  franchises.  Par- 
ticularly would  this  seem  to  be  true  where,  as  here,  the  leasehold 
interests  are  "for  and  during  the  continuance  of  the  charters'' 
of  the  lessors,  and  the  ^stence  of  such  lessors  is  without  limit 
of  tima 

If  the  assent  of  the  state  to  the  incumbrance  of  the  leaseholds 
of  these  railroads  and  franchises  is  requisite,  it  logically  follows 
that  the  state  may,  as  a  condition  of  its  assent,  prescribe  that 
the  approval  of  an  administrative  body  created  by  it  be  secured. 

Finding,  as  we  do,  that  the  state,  under  the  circumstances 
of  this  application,  has  the  power  to  require  the  approval  of  this 
Board  as  a  condition  precedent  to  the  incumbrance  of  these 
leasdioM  interests  through  the  issuance  of  the  bonds  to  which 
this  application  relates,  the  question  whether  the  state  has  ex- 
ercised such  power  remains  to  be  considered. 

[2]  Section  18  (h)  of  the  act  creating  this  Board  provides 
that  no  public  utility  as  therein  defined  "shall  .  .  .  with- 
out Ae  approval  of  the  Board  sell,  lease,  mortgage,  or  otherwise 
dispose  of  or  incimiber  its  property,  franchises,  privileges,  or 
rights,  or  any  part  thereof."  [Sess.  Laws  1911,  chap.  195, 
p,  382.] 

Section  18  (e)  provides  that  no  public  utility  as  therein 
defined  shall  'Tiereaf  ter  issue  any  .  .  .  bonds  or  other  evi- 
dences of  indebtedness  payable  in  more  than  one  year  from  the 
date  thereof  until  it  shall  have  first  obtained  authority  from  the 
Board  for  such  proposed  issue." 

Section  15  of  the  act  defines  the  term  "public  utility"  "to 

include  every    .    .    .    corporation    .    .    .    their  lessees    .    .    . 

that  now  or  hereafter  may  own,  operate,  nuinage  or  control  with- 
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in  the  state  of  ITew  Jersey  any  steam  railroad,  ...  for 
public  use,  under  privileges  granted  or  hereafter  to  be  granted 
by  the  state  of  New  Jersey/^ 

The  Erie  Railroad  Company  is  a  corporation  of  the  state  of 
New  York.  It  is,  however,  lessee  of  the  Paterson  &  Hudson 
River  Railroad  Company  and  of  the  Paterson  &  Raxnapo  Rail- 
road Company,  corporations  of  th^  state  of  New  Jeraey.  As 
such  lessee  it  operates,  manages,  and  controls  within  the  state 
of  New  Jersey  the  steam  railroads  of  these  companies  for  public 
use.  Such  operation  is  under  franchises,  conseqpiently  under 
privil^es,  granted  by  the  state  of  New  Jersey. 

The  Erie  Railroad  Company  therefore  is,  in  our  judgment, 
a  ^^public  utility''  as  defined  by  the  act,  and  paragraphs  (h) 
and  (e)  of  §  18  are  consequently  applicable^  at  least,  to  the 
mortgaging,  disposing  of,  or  incumbering  by  it  of  its  leasehold 
interests  in  the  railroads  and  franchises  within  this  state  before 
referred  to,  and  to  the  issuance  of  bonds  under  a  mortgage  of 
such  leasehold  interests. 

The  leasehold  interests  in  railroads  located  wholly  within 
the  state,  and  in  the  franchises  to  operate  the  same  which  pro- 
ceed from  a  grant  by  the  state,  are  clearly  "property"  within 
the  stata 

The  mortgage,  under  which  the  bonds  are  proposed  to  be  issued 
includes  this  property.  The  bonds  when  issued  wiU  increase 
by  the  amount  thereof  the  actual,  as  distinguished  from  the 
nominal,  lien  or  incumbrance,  ta  which  this  property  within  the 
state  of  New  Jersey  is  subject  \mder  the  mortgage. 

Our  conclusions  are:  — 

(1)  That  the  state  has  the  power  to  make  the  approval  of  this 
Board  a  prerequisite  to  the  issuance  of  the  bonds  to  which  this 
application  relates;  and — 

(2)  That  the  state  has,  in  the  enactment  of  the  provisions  of 
the  Public  Utility  act  before  quoted  and  considered,  exercised 
such  power. 

[3]  With  the  question  of  jurisdiction  disposed  of,  it  remains 
to  determine  whether  the  approval  applied  for  should  be  granted. 

Section  18  (e)  of  the  statute  makes  it  the  duty  of  this  Board 
to  approve  of  any  proposed  issue  of  bonds  "when  satisfied  that 
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the  same  is  to  be  made  in  accordance  with  law  and  the  purpose 
of  such  issue  be  approved  by  the  Board." 

A  question  bearing  upon  whether  the  proposed  issue  is  to  be 
made  in  accordance  with  law  has  been  suggested. 

The  bonds  are  proposed  to  be  sold  at  not  less  than  70  per  cent 
of  their  par  value.  If  this  is  sanctioned,  they  may  be  sold  at 
less  than  80  per  cent  of  their  par  value. 

A  statute  of  this  state  (?•  L.  1906,  chap.  331,  p.  730)  places 
a  legislative  limit  of  80  cents  on  the  dollar  on  the  sale  of  bonds 
of  certain  corporations  which  have  "acquired  or  may  hereafter 
acquire  authority,  permission,  or  a  franchise  from  the  state  or 
any  municipality  thereof  to  use  or  occupy  any  street,  highway, 
road,  lane,  or  public  place  within  this  state." 

If  this  statute  is  applicable,  a  sale  of  the  bonds  in  question 
at  less  than  80  would  not  be  "in  accordance  with  law." 

Both  in  title  and  enactment  the  effect  of  the  statute  is  limited 
to  a  "corporation  of  this  state."  The  Erie  Railroad  Company 
is  not  a  corporation  of  this  state.  The  limitation  imposed  by 
the  statute  does  not,  therefore,  by  the  terms  thereof,  extend  to 
that  company. 

It  has  been  suggested,  however,  that  the  statute  indicates  a 
general  state  policy,  and  that,  though  in  terms  the  limitation 
imposed  by  the  statute  is  confined  to  "a  corporation  of  this 
state,"  this  Board  ou^t,  under  the  circumstances  of  this  ap- 
plication, to  apply  the  general  state  policy  so  indicated  to  the 
applicant,  though  a  corporation  of  another  state. 

To  this  suggestion  we  cannot  accede. 

The  statute  is  restrictive  of  power.  It  cannot  be  taken  to 
evidence  a  general  state  policy  broader  than  its  terms.  If  it 
had  been  the  intent  to  establish  a  state  policy  applicable  alike 
to  the  issuance  of  bonds  by  the  indicated  corporations  of  this 
state  and  by  similar  corporations  of  other  states  in  so  far  as  the 
issuance  of  bonds  by  these  latter  corporations  might  be  subject 
to  the  legislative  control  of  this  state,  such  intent  might  reason- 
ably be  expected  to  be  set  forth  in  the  statute. 

Evidence  of  a  general  state  policy  applicable  alike  to  certain 

corporations  of  this  state  and  to  similar  corporations  of  other 
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states  can  scarcely  be  found  in  a  statute  the  restrictive  opera- 
tion of  whicb  is^  in  express  terms,  confined  to  corporations  of 
this  state. 

This  view  finds  support  in  the  opinion  of  the  court  of  errous 
and  appeals  in  Island  Heists  &  S.  P.  Bridge  Co.  v.  Brooks 
&  B.  Corp.  88  N.  J.  L.  613,  97  Atl.  267. 

Whether  the  statute  linuts  the  powers  of  a  railroad  oompany 
of  this  state,  whose  railroad  is  not  located  in  a  public  highway, 
but  merely  incidentally  crosses  public  highways,  we  are  not 
under  this  application  called  upon,  nor  do  we,  determine. 

[4]  The  merits  of  the  application  remain  to  be  considered. 

We  are,  under  the  Public  Utility  act,  called  upon  to  determine 
whether  the  purpose  of  the  proposed  issue  is  such  as  should  be 
approved. 

Careful  consideration  of  the  record  made  at  the  hearings  is 
persuasive  of  the  conclusion  that  approval  should  be  granted. 

A  proper  capital  purpose  is  to  be  served  by  the  proposed  issue. 
An  increase  in  capital  obligations  will  not  result 

The  outstanding  underlying  bonds  for  which  the  bonds  now 
proposed  to  be  issued  are  to  be  substituted  bear  interest  at  the 
rate  of  7  per  cent.  The  substituted  bonds  bear  interest  at  the 
rate  of  4  per  cent.  It  is  true  that  these  bonds  may  be  disposed 
of  at  70,  if  more  cannot  be  realized  therefor.  This,  however, 
will  in  effect  result  merely  in  an  interest  rate  of  5.71. 

The  record  made  convinces  us  that  we  would  not  be  justified 
in  prescribing  as  a  condition  of  our  approval  a  minimum  sales 
price  in  excess  of  70. 

It  is  true  that  the  proposed  issue  of  bonds  will,  to  the  amount 
thereof,  impose  upon  leasehold  interests  in  railroads  and  fran- 
chises in  this  state  an  incumbrance  to  which  they  are  not  now 
subject,  and  that  the  purpose  of  the  issue  has,  on  the  surface, 
no  direct  relation  to  these  roads.  These  leasehold  roads,  how- 
ever, are  part  of  a  system,  which  must  now  be  financed,  as  it 
is  operated,  as  a  whole. 

Dated  September  12,  1916. 

Board  of  Public  Utility  Commissioners,  Ealph  W.  E.  Donges, 

President;  John  J.  Treacy,  Jolm  W.  Slocum. 
P.U.R.1916F. 
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OHIO  PUBIilC  Um/ITIBS  COMMISSION. 

EB  CINCINNATI  GAS  &  ELECTEIC  COMPANY  et  al. 

[No.  103.] 

Valuation  ^BeproducUon    new  ^  Necessity    of    deducting    accrued 
depreciation  ~  High  efficiency  of  plant. 

1.  The  accrued  depreciation  of  property  must  be  deducted  from  the 
reproduction  cost  new  in  finding  the  present  yalue,  notwithstanding  the 
system  is  in  a  high  state  of  efiBciency  and  furnishes  the  same  serrice 
as  if  eadi  unit  in  the  plant  were  new.  • 

Depreciation  ^ElecMc  pUint  ^  Accrued  depreciaUon. 

2.  Depreciation  of  an  electrical  isystem  on  account  Of  existing  me- 
chanical deterioration,  age,  obsolescence,  lack  of  utility,  or  other 
causes,  as  provided  by  §  499-9  of  the  General  Code,  as  ascertained 
by  actual  inspection  of  the  unit  when  practicable,  and  by  the  use  of 
life  tables  in  the  case  of  meters,  transformers,  and  underground  con- 
duits where  inspection  is  impracticable,  is  properly  deducted  from  the 
cost  of  reproduction  new  in  finding  the  present  value. 

Valuation -^]hroperty  not  oumed^ Land  ^Leaseholds, 

3.  Land  held  by  utilities  under  99-year  leaocs,  renewable  forcfrer, 
should  be  treated  in  an  Ohio  valuation  as  held  under  fee-simple  titles. 

Valuation -^I^avement  over  mains, 

4.  An  allowance  for  paving  over  an  underground  electric  system 
was  made  on  the  basis  of  the  paving  actually  removed  in  the  instal- 
lation of  tiie  system,  on  prices  prevailing  in  the  city  at  the  time  of 
such  installation. 

ValxMition  ^-  Witrlcing  capital  —  Amount, 

6.  An  allowance  of  $150,108  was  made  for  working  capital  for  an 
electrical  utility  having  a  total  value  of  $8,753,500.21. 

Valuation  ~  Franchises, 

6.  Only  the  expense  of  reproducing  the  franchise  rights  and  privi- 
leges of  an  electrical  utility,  and  not  the  value  of  the  right  to  own  or 
enjoy  the  same  after  it  is  obtained,  should  be  included  in  a  valuation 
of  the  utility. 

Valuation  ^Overhead  expense  ^^  Coet  of  financing  ^  AmortieaUon, 

7.  The  cost  of  financing  a  utility  should  not  be  included  in  the 
valuation  of  a  utility  since  such  expense  should  be  amortized. 

[September  8,  1916.] 

Pboceedings  on  protests  against  the  Commission's  tentative 
valuation  of  the  electrical  property  of  the  Cincinnati  Gas  & 
Electric  Company  and  the  Union  Glas  &  Electric  Company;  the 
value  of  the  property  used  and  useful  in  and  about  the  ci^  of 
Cincinnati  was  fixed,  as  of  April  1,  1914,  at  a  reproduction  cost 
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of  $10,350,104.39,   less  an  existing  depreciation   of   $1,616,- 
604.18,  or  a  present  value  of  $8,733,600.21. 

By  the  Commission:  This  proceeding  has  its  inception  is 
the  passage  of  a  resolution  by  the  council  of  the  city  of  Cincin- 
nati, on  February  10,  1914,  requesting,  among  other  things,  iiiat 
this  Commission  ascertain  the  value  of  the  property  of  the  Cin- 
cinnati Gas  4  Electric  Company  and  the  Union  Gas  &  Electric 
Company,  used  in  furnishing  electrical  service  in  the  city  of 
Cineiimati,  in  wkidi  the  major  portion  of  the  property  was 
located. 

On  the  3d  day  of  April,  1914,  the  Commission  issued  its  order, 
directing  the  companies  to  make  and  file  an  inventory  of  the 
several  kinds  and  classes  of  electric  property  nsed  in  electrical 
service  as  of  the  date  of  April  1,  1914.  The  property  is  owned 
by  the  Cincinnati  Gas  &  Electric  Company  and  operated  under  a 
lease  by  the  Union  Gas  &  Electric  Company.  The  latter  com- 
pany, in  compliance  witii  the  order  of  the  Commission,  filed  its 
report  on  May  4,  1915.  The  Commission  also  made  a  complete 
inventory  and  appraisal  of  all  the  property,  and  on  the  3d  day  of 
June,  1915,  by  its  order,  fixed  a  tentative  valuation  on  the  same, 
a  summary  of  which  is  as  follows: 
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Summary. 


Buildings   

Power-plaiit  equipment 
Substation  equipment: 

Gano   

4tfa  St.  Battery 

Walnut  Hills 

Camp  Washington  . . 

Pnoe  HiU 


Distribution  system,  U.  G.,  not 
including  services  and  street 
lighting 

Bisbibunon  system,  U.  G.  sei 
ices  and  street  lighting 

Distribution  system,  0.  H.,  not 
including  services  and  street 
lighting  . : 

Distribution  system  services,  me- 
ters and  street  lighting 

Distribution  system — ^meter  test- 
ing department,  4th  and  Plum 

.General — furxi^tuie  and  fixtures 
transportation,  equipment  and 
tools    

General  stock 


Interest  during  construction,  11 

years  at  6% — 9%   

Tktxes    durine    construction,    1^ 

years  at  li% — li%   

Preliminary     organization     and 

franchise  expense 

"Cost  of  attaching  or  developing 

business"    

Working  capital 


Total  

Not  used  and  useful — inside  city 
Used  and  useful— outside  city 


Grand  total 


New  Cost. 


$  473,543.00 
1,160,093.92 
2,278.639.42 

284,118.28 

188,104.41 

136,853.74 

93,615.96 

94,499.83 


f    797,192.22 

$1,667,842.02 
121,129.22 

1,170,375.62 

443,079.12 

12,241.69 


65,008.37 
229,562.54 


$8,408,707.14 

S    756.783.64 

189,195.91 

241,305.45 

312,000.00 
110,108.00 


$10,018,100.14 
140,522.44 
191,468.98 


$10,350,091.56 


Amt.  Dep. 


$196,762.56 
451,404.74 

20,282.57 

65,447.20 

10,646.03 

7,437.89 

6,937.54 


.$110,751.23 

$200,747.36 
24,422.38 

208,454.44 

142,650.25 

2^70.17 


14,917.68 
55,627.28 


$1,408,108.09 

$126,729.73 
31,682.43 


$1,566,520.25 


30,216.60 
34,813.30 


$1,631,550.15 


Pres.  Val. 


$473,543.00 

963,331.36 

1,827,234.68 

263,835.71 

122,657.21 

126,207.71 

86.178.07 

87,562.20 

$666,440.90 


$1,467,094.66 
96,706.84 

061,921.18 

300,428.87 

9,871.52 


40,090.69 
173,935.26 


$7,000,599.05 

$630,053.91 

157,513.48 

241,305.45 

312,000.00 
110,108.00 

$8,451,679.89 
110,305.84 
156,655.68 


$8,718,641.41 
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The  company^  in  its  report  to  the  CommiBAion,  set  forth  the 
value  of  the  property  as  follows: 

Final  Suminary. 

Beproduction  ooit,  inside  city  $10,662,419 

Beproduction  eott,  outside  dt^r 124,625 

Reproduction  cost,  total $10,686,944 

Accrued  depredation,  inside  ci^  ....       $703,169 
Accrued  depreciation,  outside  city  . . .  9,674 

Accrued  depreciation,  total • .  $712,743 

Present  value  of  company's  physical 
property  used  and  useful  in  elec- 
trical service $9,974,201 

Working  capital 226,862 

Ck)6t  of  developing  the  husiness 2,716,766 

Cost  of  financing 2,660,268 

Value  of  franchises 6,681,600 

Total  value  for  rate  making  .....  $21,049,681 

The  city  also  made  an  appraisal  of  the  property,  but  did  not 
file  the  same  with  the  Commission,  nor  formally  introduce  any 
portion  of  it  in  evidence,  therefore,  it  is  not  before  the  Commis- 
sion for  consideration. 

After  the  tentative  raluation  was  fixed  by  the  Commission,  the 
company  and  the  city  filed  protests  against  the  sama  The  rea- 
sons assigned  by  the  company  in  its  protest  were  as  follows: 

'^1«  The  Commission  has  not  valued  certain  items  which  must 
be  included  in  any  consideration  of  ^fair  value  for  rate-making 
purposes/  particularly  the  ^cost  of  franchises'  and  the  ^cost  of 
financing/ 

^'2.  While  the  company  contends  that  there  should  be  no  de- 
duction for  ^accrued  depreciation'  in  any  valuation  of  its  prop- 
erty  for  rate-making  purposes,  but  that  its  rates  should  be  at 
least  sufficient  to  afford  a  return  upon  the  entire  value  of  its 
property  new,  the  amoimt  deducted  by  the  Commission  in  reach- 
ing ^present  value'  as  found  in  the  order  of  the  Commission, 
is  excessive,  and  does  not  truly  represent  the  lessening  in  value 
of  the  property  on  account  of  its  lack  of  newness,'  irrespective 
of  whether  or  not  such  an  amount  should  be  deducted  for  rate- 
making  purposes. 

"3.  This  company  has  filed  its  detailed  valuation,  giving  its 
estimate  of  the  real  value  of  the  property,  and  the  value  as  tenta- 
tively found  by  the  Commission  is  unduly  low.     This  is  par- 
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tioularly  true  of  tha  items  'land,'  'working  capital/  and  'cost  of 
developing  the  business;'  but.  such  ccmiparisons  as  have  been 
made  give  evidence  of  additional  undervaluations  both  in  detail 
and  in  the  aggregate." 

The  city's  protest  was  a  general  one,  stating  that  the  city  ol 
Cincinnati  protested  against  the  total  value  of  each  and  every 
Item  of  the  tentative  valuation  for  the  reason  that  the  same  were 
excessive. 

Numerous  hearings  have  been  held  and  a  large  amount  of  evi- 
dence has  been  submitted  by  all  parties,  bearing  upon  the  ques- 
tion of  the  valuation  of  the  property.  Revisions  of  the  different 
items  have  been  made  from  time  to  time  by  the  Commission,  and 
submitted  and  discussed  in  the  evidence.  The  Coinmission  will 
not  undertake  in  this*  finding  to  go  into  all  the  details  which  were 
considered  by  it  in  arriving  at  its  final  conclusion,  but  will  note 
generally  the  changes  and  revisions  it  has  made  in  the  tentative 
valuation.  The  details  supporting  the  conclusions  of  the. Com- 
mission are  filed  and  made  a  part  of  this  finding.  The  Commis- 
sion will  take  up  and  dispose  of  the  various  questions  in  the  order 
in  which  they  were  presented  in  the  briefs  and  oral  arguments. 

[1]  The  first  is  the  matter  of  depreciation.  This  was  the 
largest  single  item  of  difference  between  the  claims  of  ihe  eom- 
pany  and  the  finding  of  the  CommissMHL  The  total  depreciation 
on  the  property  inside  the  city,  xqaorted  by  the  company,  is 
$703,169,  while  the  amount  deducted  by  the  Commission  in  its 
tentative  figures  is  $1,566,622.  It  is  contended  by  the  company 
that  the  evidence  shows  that  its  entire  electric  system  is  in  a  high 
state  of  eflSciency,  capable  of  furnishing,  and  furnishing,  exactly 
the  same  service  as  if  every  existing  unit  in  the  plant  were  new, 
and  that  no  deduction  should  be  made  for  depreciation  in  any 
form  in  valuing  the  plant  for  rate-making  purposes ;  that  the  cost 
of  new  production,  where  the  plant  is  in  a  highly  efficient  oper- 
ating condition,  fairly  r^resents  the  investment  which  the  com- 
pany is  entitled  to  a  fair  rate  upon. 

Our  attention  is  called  to  the  holdings  of  vario:^  eoorts  and 
Commissions,  in  which  the  subject  of  valuation  and  depreciation 
has  been  discussed  and  presented.  We  shall  not  endeavor,  in  this 
finding,  to  discusi^  these  various  holdings,  but  rather  to  set  forth 
briefly  the  reasons  for  arriving  at  our  conclusions,  which,  in  the 
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opinion  of  the  CommiBsion,  reflects  the  proper  method  to  be  pur- 
sued in  ascertaining  the  fair  value  of  tiie  property  for  rate-mak- 
ing purposes. 

In  reporting  the  accrued  depreciation  assigned  the  physical 
property,  the  company  stated  that  it  was  done  in  obedience  to  the 
orders  of  the  Commission,  and  was  in  no  wise  a  consent  by  the 
company  that  depreciation  in  any  form  should  be  deducted  from 
the  cost  of  new  production  for  rate-making  purposes. 

In  ascertaining  the  cost  of  new  production,  the  depreciation 
and  the  net  or  present  value  of  the  property,  the  Commission  has 
been  guided  by  the  same  rules  and  methods  it  has  followed  in 
other  proceedings  having  to  do  with  the  valuation  of  property 
for  rate-making  purposes.  We  think  the  proper  method  that 
should  be  pursued  by  this  Commission,  and  which  has  been 
adopted  in  this  proceeding,  in  making  valuations  of  this  ohar* 
aoter,  is  outlined  by  the  provisions  of  §  499-9  of  the  General 
Code>  and  specifically  set  forth  in  the  Commission's  appraise- 
ment order.  The  pertinent  portions  of  this  section  are  as  fol- 
lows; 

"A.  The  original  cost,  if  any,  of  each  parcel  of  land  owned 
and  used  by  such  public  utility  or  railroad  and  a  statement  of  the 
conditions  of  acquisition;  whether  by  direct  purchase,  by  dona- 
tion, by  exercise  of  the  power  of  eminent  domain,  or  otherwise. 

'^.  The  value  as  of  a  date  certain,  of  each  parcel  of  land 
owned  and  used  by  such  public  utility  or  railroad  by  compari- 
son with  the  value  of  contiguous  and  neighboring  parcels  of  land, 
and  land  of  similar  character  as  to  location  and  use. 

^^C.  If  there  shall  be  any  additional  value  to  such  utility  or 
railroad  by  reason  of  the  ownership  by  it  of  one  or  more  parcels 
of  land  and  its  use  as  a  continuous  right  of  way  for  transporta- 
tion purposes,  or  for  other  purposes,  such  additional  value  shall 
be  separately  and  specifically  set  forth  for  each  parcel. 

^T).  The  cost  of  new  production  as  of  a  date  certain,  of  all 
physical  property  other  than  land,  owned  and  used  by  such  pub- 
lic utility  or  railroad,  showing  the  values  of  the  separate  items 
comprising  such  property,  together  with  the  unit  basis  of  such 
valuation. 

"E.  Depreciation,  if  any,  from  the  new  reproductive  cost  as 
of  a  date  certain,  for  existing  mechanical  deterioration,  for  age, 
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for  obsolescence,  for  Tack  of  utility  or  for  any  other  cause,  the 
percentage  and  amount  of  each  class  of  depreciation,  if  any,  to 
be  specifically  set  forth  in  detail. 

"F.  The  net  value  as  of  a  date  certain,  of  all  physical  prop- 
erty other  than  land  owned  by  such  utility  or  railroad,  to  be 
derived  by  deducting  the  sum  of  the  amounts  of  depreciation 
from  the  sum  of  the  new  reproductive  costs. 

"G,  If  there  shall  be  any  additional  value  given  to  the  value 
of  the  property  of  a  public  utility  or  railroad  due  to  the  posses- 
sion of  a  franchise  to  perform  a  public  service,  or  for  good  will 
or  for  financing,  such  additional  value  shall  be  separately  and 
specifically  set  forth,  together  with  the  basis  for  the  computation 
or  estimate  of  such  additional  value." 

[2]  In  ascertaining  the  value  of  the  physical  property  other 
than  land,  the  cost  of  new  production  as  of  a  date  certain — ^in 
this  instance,  April  1,  1914 — ^together  with  the  values  of  the 
separate  items  comprising  this  property  and  the  unit  basis  of 
such  valuation,  was  first  ascertained.  The  depreciation  on  ac- 
count of  the  existing  mechanical  deterioration,  for  age,  for  ob- 
solescence, for  lack  of  utility,  or  for  any  other  cause,  was  ascer- 
tained by  an  actual  inspection  of  the  tmit  by  the  Commission's 
engineers.  In  the  case  of  meters,  transformers,  and  undergroimd 
conduit,  where  it  was  impracticable  to  make  a  complete  actual 
inspection,  the  depreciation  was  based  on  the  usual  or  ordinary 
life  tables  applicable  to  this  class  of  property.  By  this  method 
the  Commission's  engineers  necessarily  considered  the  service 
condition  of  the  plant  in  arriving  at  the  amount  of  existing  de- 
preciation that  should  be  assigned  the  different  units,  which  is 
reflected  in  the  final  result 

At  this  time  the  Commission  is  determining  the  cost  of  new 
production  of  the  property,  the  existing  depreciation,  and  thus 
arriving  at  the  present  or  net  value  of  same,  and  is  not  called 
upon  or  attempting  to  fix  a  rate  of  return.  We  believe  the 
method  pursued  in  ascertaining  the  value  of  the  property  is  in 
accordance  with  the  laws  of  this  state,  and  governs  the  Commis- 
sion in  arriving  at  its  final  conclusion. 

Sections  499-8,  499-9,  499-10  Gen.  Code;  Newark  Natural 
Gas  &  Fuel  Co.  v.  Newark,  92  Ohio  St.  page  393,  111  N.  E.  150 ; 
Willcox  V.  Consolidated  Gas  Co.  212  U.  S.  19,  63  L.  ed.  382, 
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48  L.RA.(KS.)  1134,  29  Sup.  Ct  Rep.  192,  16  Ann.  Cas. 
1034;  Minnesota  Rate  Cases  (Simpson  v.  Shepard)  230  U.  S. 
352,  57  L.  ed.  1511,  48  L.R.A.(KS.)  1151,  33  Sup.  Ct.  Rep. 
729,  Ann.  Cas.  1916 A,  18 ;  Knoxville  v.  Knoxville  Water  Co. 
212  U.  g.  1,  53  L.  ed.  371,  29  Sup.  Ct  Rep.  148, 

Lcmdm 

[3]  Thei^  are  several  parcels  of  land  held  by  the  companies 
nnder  lease  for  a  period  of  ninety-nine  years,  renewable  forever. 
In  fixing  the  tentative  valuation,  the  Commission  attempted  to 
find  the  value  of  the  equity  of  the  company  in  these  tracts,  with 
the  view  of  treating  the  annual  rental  as  an  operating  expense. 
However,  the  legislation  in  this  state  and  the  decisions  of  the 
supreme  court,  in  respect  to  land  so  held,  treats  audi  titles  as  in 
effect  fee-simple  titles,  and,  upon  fuller  investigation,  the  Com- 
mission is  of  the  opinion  that,  in  fibdng  the  value  of  the  lands 
used  and  useful  for  the  service  of  the  public  in  this  instaace, 
these  titles  should  be  so  treated. 

The  evidence  offered  at  the  hearing  on  the  protest  of  the  j&nal 
valuation  disclosed  that  some  of  the  parcels  of  land  were  ap- 
praised too  high  and  others  too  low ;  and  in  view  of  the  evidence 
so  offered,  and  upon  a  further  inspection  and  investigation  by 
the  C<»nmission's  engineers,  we  have  made  certain  additions 
amounting  to  $162,000,  and  certain  deductions  amounting  to 
$5,110,  from  the  tentative  valuation,  resulting  in  a  change  of  the 
value  of  land  from  $473,543  to  $630,434..  The  following  sum- 
mary shows  the  revisions  noted : 


Tentative 
Valaation. 

Reyision. 

Final 
Valae. 

Add  Because 
oC-Ownenilkip. 

We«t  Bud  rlvef  f rOD't  ...••.... 

1183,734.00 

35,981.00 

88,243.00 

8.425.00 

7,691.00 

Add   |67»786iX) 
Ded.    26,886.00 
Ded.      IJOO.OO 

1288,819.00 

85,931.00 

61,357.00 

3,425.00 

7,691.00 

6,946.00 

82,886.00 

13.7W.00 

187,672.00 

140,800.00 

Onno  &  St.  Clair 

4th,  Plum  ft  McFarland  

Rlam  ft  Colenain 

Myrtle  ft  Preston  

14»0.00 

Garfield  ft  Warsaw 

7,688.68  Ded.      l^LOO 
82,058.00  Add  '      328.00 
13.797.00 
101,078.00  Ded.    83,496.00 

8th,  bet.  Plum  ft  Elm  

Front,  Rose  ft  Atrgnsta  

Plum,  Charles  ft  Central  

120.000.00 

Total   

1473,543.00 

1630,433.00 

%mmM 

163.223.00  Deductions 
68,118.00  Additions 


$5,110.00  Total  Deduction 
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Power  Plant  Sqidpmeht. 

In  the  tentative  figures,  the  reproduction  cost  of  power  plant 
equipmait  was  fixed  at  $2,278,639.42,  with  an  existing  deprecia- 
tion of  $451,404.74,  and  a  present  value  of  $1,827,234.68.  The 
Commission's  additions  and  deductions  to  power  plant  equipmeilt 
results  in  an  increase  in  the  present  value  of  $56,555.63,  details 
of  which  are  a  part  of  this  finding.  This  makes  the  final  figures, 
as  fixjed  by  the  Commission  for  power  plant  equipment,  as  fol* 
lows:  Beproduction  cost,  $2,343,287.10,  less  an  existing  depre- 
ciation of  $459,496.79,  or  a  present  value  of  $1,883,790.31. 

Substation  Equipment. 

The  deductions  and  additions  to  this  item  result  in  increas- 
ing liie  preseiit  value,  as  fixed  in  the  tentative  valuation,  $20,* 
363.02,  making  the  final  valuation,  as  now  found  hy  the  Com- 
mission, as  follows:  Total  reproduction  cost,  $819,639.31,  less 
an  existing  depreciation  of  $112,835.30,  or  a  present  value  of 
$706,804.01. 

Distribution  System  Underground — Paving. 

[4]  The  Commission  has  revised  its  tentative  figures  on  pav- 
ing over  underground  distribution  system.  An  allowance  was 
made  in  the  tentative  valuation  of  $266,967.66,  present  value, 
based  upon  prices  prevailing  as  of  April  1,  1914.  The  Oom?- 
mission  bases  its  allowance  for  paving  in  the  final  valuation  for 
paving  actually  removed  in  the  installation  of  the  und^ground 
distribution  system,  on  prices  prevailing  in  Cincinnati  at  the 
time  of  removal  and  restoration.  This  results  in  a  present  value 
of  $186,831.22  or  a  deduction  of  $80,136.43  from  the  tentative 
figures. 

Including  the  above  noted  item  of  paving,  the  Commission 
finds  that  there  should  be  deducted  from  the  present  value  of  $1,- 
467,094.66  as  fixed  in  the  tentative  valuation,  the  sum  of  $210,- 
794.48,  which  results  in  a  total  reproduction  cost  of  $1,445,- 
961.85,  less  an  existing  depreciation  of  $169,661.67,  or  a  present 
value  of  $1,256,300.18,  which  will  be  carried  into  the  final 
valuation. 
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Services  <md  Street  Lighting — Underground. 

'  The  Commissioo  adds  to  this  item  the  sum  of  $8,598.11  td  the 
tentative  present  value,  as  heretofore  f oimd  by  the  Oominissioin, 
making  the  total  reproduction  cost  $125,080.2S,  less  au  existing 
depreciation  of  $24,775.83,  or  a  final  present  value  of  $100,- 
304.95, 

Distribution  System — Overhead* 

The  Commission  finds  that  there  should  be  added  to  the  ten- 
tative present  value  of  $961,921.18,  the  sum  of  $38,085.30,  mak- 
ing a  final  valuation  of  this  item  as  foUows :  Reproductioii  cost, 
$1,213,114.78,  lees  an  existing  depreciation  of  $213,108.26,  or  a 
final  present  value  of  $1,000,006.48. 

Services,  Meters,  imd  Street  Lighting. 

The  Oonmiisaion  finds  that  there  should  be  added  to  the  ten- 
tative present  valuation,  under  this  head  of  $800,428.07,  the 
sum  of  $277.5&,  making  the  final  valuation  oi  this  item  as  fol- 
lows: Beproduction  ooAt,  $444,493.98,  less  an  e&isting  d^n*eeia- 
tion  of  $148,787.66 ;  or  a  total  final  presentrvahie  of  $800,706.42. 

Meter  Testing  Department. 

The  Ooramission  makes  no  duinges  under  this  hiead,  but  af- 
firms the  tentative  valuation  thesreof . 

Oeneralj  Furniture,  Etc. 

No  changes  iriU  be  made  under  this  head,  laid  the. tentative 
valuation  will  be  affirmed^ 

Oenerdl  Stock. 

The  Commission  finds  that  there  should  be  deducted  from  the 
tentative  present  value  of  $173,935.26  the  sum  of  $12,488.42, 
making  the  reproduction  value  $225,618.58  less  an  existing  de- 
preciation of  $64,071.74;  or  a  present  value  of  $161,446.84. 

The  result  of  the  finding  of  the  Commission  with  respect  to 
the  total  physical  property,  used  and  useful  for  electrical  service, 
will  make  the  total  reproduction  cost  $8,614,553.66,  less,  a»  ex- 
isting depreciation  of  $1^453,127.36,  or  a  total  present  value  of 

$7,161,426^30.     : 
P.U.K.19iaF.  . 
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Interest  Durvng  Oonetruetiotk 

I]it6]:<e8t  and  taxes  during  the  theoretioal  period  of  reproduc- 
tion have  been  computed  upon  the  same  basis  as  was  used  in  the 
tentative  valuation. 

Preliminary,  Organization,  Franchise  Expense. 

The  Commission  makes  no  change  in  its  tentative  valuation 
under  this  head. 

Cost  of  Attaching  Business. 

The  Commission  fixes  the  value  of  the  cost  of  attadbing  busi- 
ness for  the  purposes  of  the  final  valuation  at  $875,000. 

Working  Capital. 

[6]  The  Commission  allowed  for  working  capital,  in  the  ten- 
tative valuation,  the  sum  of  $110,108.  Taking  into  considera- 
tion all  the  elements  that  should  be  considered  in  fixing  the  cash 
working  capital  for  a  property  of  this  magnitude,  we  think  that 
this  sum  should  be  increased  to  $150,108. 

For  the  present  we  include  the  property  used  axid  useful  for 
electric  service  outside  of  the  city  of  Cincinnati  which  was  listed 
in  the  tentative  valuation  as  reproduction  value,  $191,468.98 
with  $34,818.30  dq)reciation,  or  a  present  value  of  $156,665.68. 

The  total  value  of  the  property  used  and  useful  for  electric 
service  is,  therefore,  fixed  by  the  Commission  at  a  reproduction 
cost  of  $10,350,104.39,  less  an  existing  depreciation  of  $1,616,- 
604.18,  or  a  total  present  value  of  $8,788,500.21. 

The  Commission  has  excluded  the  value  of  the  total  property 
not  used  and  useful  for  electric  service,  amounting  to  a  repro- 
duction value  of  $245,331.21  less  an  existing  depreciation  of 
$33,615.96  or  a  total  present  value  of  $211,715.25. 

Franchise  Value. 

[6]  The  Commission  has  not  attempted  to  make  a  valuation 

cf  the  franchise  rights  of  the  company.    It  has  included  under 

the  head  of  "preliminary,  organization,  and  franchise  expense," 

an  allowance  sufficient  to  cover  the  expense  of  reproducing  the 

franchise  rights  and  privileges  of  the  company.    It  considers  that 

the  value  of  the  right  or  franchise  of  the  company  to  own  or 

enjoy  the  same  after  it  is  obtained,  should  not  be  taken  into  con- 
P.UJL191SF. 
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sideration  and  valued  as  a  part  of  the  company's  property.  If 
the  company  actually  paid  to  the  city  as  a  consideration  for  the 
grant  of  a  franchise  or  right  to  operate,  a  certain  sum  of  money, 
this  would  be  given  consideration,  but  there  is  no  claim  or  evi- 
d^ice  showing  any  such  payment. 

The  Commission  therefore  rejects  the  claim  of  the  company 
for  a  franchise  value  of  $5,581,600. 

Cost  of  Financing. 

[7]  The  company  asked  for  an  allowance  of  $2,550,268  as 
the  "cost  of  financing."  It  contends  that  the  "cost  of  financing*' 
is  a  "necessary  and  actual  item  of  cost  as  much  as  the  cost  of 
labor  and  material."  The  Commission  has  taken  the  view  that 
expenses  of  this  character  should  not  be  included  in  the  value 
of  the  property  upon  which  the  rates  for  service  are  to  be  based. 
Aside  from  the  provisions  of  the  uniform  classification  of  ac- 
counts now  in  force  in  respect  to  electric  utilities,  the  Commis- 
sion holds  that  all  Intimate  expenses  of  this  character  should 
be  amortized. 

In  disposing  of  a  similar  contention  in  the  valuation  of  the 
Lima  Telephone  &  Telegraph  Company,  in  an  opinion  filed  July 
21,  1916,  the  Commission  hdd  that  the  method  followed  by  the 
Commission  in  valuing  the  property,  which  included  interest  on 
money  during  the  reconstruction  period,  was  such  that  an  allow- 
ance of  this  character  should  not  be  made,  and  that  in  a  proper 
case  expenses  of  this  nature  may  be  made  a  charge  against  reve- 
nue, rather  than  a  portion  of  the  fair  present  value  of  the  prop- 
erty. We  think  this  to  be  the  sound  and  correct  rule  on  the 
subject,  and  the  one  generally  approved  and  followed. 

Hayes,  Public  Utilities,  2d  ed.  p.  219 ;  Whitten,  Valuation  of 
Public  Service  Corp.  pp.  268,  269;  Public  Service  Commission 
ex  rel.  Seattle  v.  Seattle  Lighting  Co.  (Wash.)  P.U.K.1915B, 
139;  Ee  Terminal  Taxicab  Co.  (D.  C.)  P.U.R.1915B,  546; 
Campbell  v.  Hood  River  Gas  &  E.  Co.  (Or.)  P.U.R.1915D,  855 ; 
Ee  Blue  HiU  Street  R  Co.  (Mass.)  P.U.E.1915E,  370. 

Allowances*  for  Overheads. 

Referring  to  the  subject  of  overheads,  which  the  city  has 
claimed  are  excessive,  the  Commission's  engineer  in  charge  of  the 
appraisal  in  his  report  says : 

P.U.R.1916F. 


Digitized  by 


Google 


428  OHIO  PUBLIC  UTILITIES  COMMISSION. 

"For  a  proper  conBideration  of  this  subject  you  must  examiuB 
the  struptur^  of  your  physical  valuation.  It  has  been  the  prac- 
tice o|  certain  engineers  to  include  in  their  unit  costs  other  items 
than  material  ^d  labor,  such  as  a  general  contractor's  profit, 
insurance,  superintendence,  engineering,  architect's  fee,  etc. 
Thus  for  the  overheads  to  be  on  a  comparable  basis,  the  unit 
costs  used  in  the  physical  valuation  should  be  comprised  of  the 
same  elements. 

"The  Commission's  engineer  wishes  to  call  attention  to  the 
fact  that  the  unit  prices  used  in  the  tentative  valuation  consist 
of  material  and  labor  only. 

"In  the  application  of  overheads,  engineering  is  a  proper  ele- 
ment of  reproduction  cost  new.  In  the  case  of  buildings  it  has 
been  applied  on  the  basis  of  design.  The  power  plant  and  sub- 
station having  been  designed  for  a  special  purpose  and  in  the 
light  of  local  governing  conditions,  there  has  be^i  included  an 
allowance  of  5  per  cent  for  architect's  fee  and  6  per  cent  for  engi- 
neering, as  both  an  engineer  and  architect  would  be  required 
on  these  buildings.  In  the  case  of  coal  storages,  which  are 
chiefly  steel  structures,  an  allowance  of  5  per  cent  has  been  made 
for  engineering.  The  office  buildings,  warehouses,  and  stables 
have  been  given  a  6  per  cent  architect's  fee.  In  the  case  of 
power  plant  and  substation  equipment  there  has  been  an  allow- 
ance of  6  per  cent  for  engineering,  and  in  the  light  of  the  highly 
specialized  nature  of  the  work  is  a  very  conservative  figure.  The 
underground  distribution  system  has  been  given  5  per  cent  and 
the  overhead  distribution  system  6  per  cent  for  engineering.  In 
view  of  the  great  mass  of  specialized  details  in  these  systems,  the 
allowances  are  very  conservative. 

"Under  llie  head  of  contingencies,  the  Conmiission's  «igineer 
has  allowed  2  per  cent  on  buildings,  2  per  cent  on  power  plant 
and  substation  equipment,  2  per  cent  on  underground  distribu- 
tion system,  6  per  cent  on  overhead  distribution  system  and 
transformers,  2  per  cent  on  meters,  and  2  per  cent  on  items  of 
a  general  nature.  The  reason  for  including  this  item  is  that,  in 
estimating  the  cost  of  reproducing  a  plant,  it  is  obviously  im- 
portant to  consider  the  reproduction  as  taking  place  in  a  way 
that  is  humanly  possible.  This  is  especially  applicable  to  the 
question,  and  anyone  having  construction  experience  will  realize 
the  correctness  of  the  item. 

P.U.R.1916F. 


Digitized  by 


Google 


RE  CINCINNATI  GAS  A  B.  CO.  42d 

'TTnder  power  plant  and  gubBtati<Hi  equipment,  the  Oommis- 
sion's  engineer  has  allowed  2  per  cent  for  'testing  and  prelimi- 
nary  operation.'  To  those  having  construction  and  operating 
experience  it  is  a  well-^own  fact  that  a  new  plant  must  undergo 
a  'seasoning  process/  before  it  is  connected  to  the  load.  Dur- 
ing this  period  the  defects  that  develop  under  operating  con- 
ditions but  are  not  apparent  befor^and  are  corrected  and  ad- 
justed. 

''The  Commission's  engineer  has  included  an  allowance  of 
11  per  cent  for  contractor's  profit  on  material  and  labor  for  the 
items  of  buildings,  power  plants,  and  substation  equipment,  un- 
derground and  overhead  distribution  systems.  This  allowance  is 
based  on  the  usual  custom  of  employing  a  gena*al  contractor 
to  take  charge  of  and  direct  the  building  of  the  plant.  In  Bome 
instances  the  company  acts  as  a  general  contractor,  but  they 
would  be  subject  to  the  same  elements  of  construction  cost  The 
prevailing  allowance  for  contractor's  profit  is  10  per  cent  of  the 
gross  construction  cost  or  11  per  cent  of  the  net  cost,  after  de- 
ducting this  profit  It  is  on  this  basis  that  the  Commission's 
engineer  has  fixed  his  figure  of  11  p^  cent  on  the  cost  of  labor 
and  materials  only,  as  applied  to  the  items  above  mentioned. 

"The  heading  of  contractor's  profit  is  a  clearing  house  for  the 
multitude  of  costs  that  are  certain  to  occur  in  all  cases  of  actual 
construction,  consistent  with  the  exercise  of  reasonable  foresight. 
Among  some  of  the  elements  of  cost  properly  included  under  thi& 
heading  are  the  following: 

"1  Cost  of  purchasing  all  materials. 

"2  Cost  of  local  and  factory  inspection,  as  weH  as  tests  of 
materials. 

"3  Cost  of  assembling  and  storing  of  materials. 

"4  Cost  of  distribution  of  materials  from  stordiouse  to  con- 
struction site. 

"6  Cost  of  return  of  unused  materials. 

"6  Waste  and  breakage  of  materials. 

*'7  Superintendence  of  construction. 

"8  Night  watchman  and  protection  of  work. 

"9  Danger  signals  and  maintenance  of  sidewalks. 
"10  Cost  of  assembling  and  training  labor. 
"11  Loss  of  time  due  to  unfavorable  weather  conditions  and 
change  of  seasons. 

P.U.R.1916F. 
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"12  BuUding  permits,  water  permits  and  consents  of  property 
owners. 

"13  Field  oflSces,  sheds,  fences  and  temporary  inclosures. 

"14  Inspection  and  testing  of  completed  work. 

"15  Fire,  casualty  and  liability  insurance. 

"16  OflSce  and  administrative  expense  in  the  field. 

"In  addition  to  the  above  items  of  expense  there  is  the  re- 
sponsibility of  carrying  out  the  work  with  reasonable  despatdi 
and  at  a  reasonable  cost  of  construction.  The  Commission's  en- 
gineer believes  the  figure  he  has  named  is  the  proper  one  and  in 
full  accord  with  the  general  practice  and  decisions  of  courts  and 
Commission. 

"The  total  overhead  allowances  including  land  is  17,60  per 
cent,  exclusive  of  land,  19.15  per  cient." 

A  summary  of  the  final  value  of  the  electrical  property  of 
the  company  is  as  follows: 

Entry  Fixing  Final  VaitLotion. 

The  Commission  having  heretofore  completed  the  valuation 
of  the  property  of  the  Cincinnati  Gas  &  Electric  Company  and 
the  Union  Gas  &  Electric  Company  used  and  useful  in  furnish- 
ing electrical  service,  and  notice  of  the  valuation  placed  upon  the 
several  kinds  and  classes  of  said  property,  and  upon  said  property 
of  said  companies  as  a  whole,  having,  on  the  3d  day  of  June, 
1915,  been  given  to  said  companies  and  to  the  city  of  Cincinnati, 
Ohio,  by  registered  letter,  as  required  by  law,  and  protests  having 
been  filed  by  the  Union  Gas  &  Electric  Company  and  the  city 
of  Cincinnati  against  said  valuation,  said  matter  came  on  for 
further  consideration  upon  said  protests  and  the  evidence,  and 
was  argued  by  counsel. 

The  Commission,  being  fully  advised  in  the  premises,  and  hav- 
ing made  such  changes  in  its  former  valuation  as  in  its  opinion 
are  necessary,  and  having  made  and  filed  its  findings  of  fact  in 
writing  upon  all  matters  concerning  which  evidence  was  intro- 
duced before  it,  which,  in  its  judgment,  had  a  bearing  upon  the 
value  of  said  property  of  said  public  utilities,  it  is,  therefore — 

Ordered  that  the  valuation  placed  by  the  Commission  upon 
the  several  kinds  and  classes  of  property  of  said  the  Cincinnati 
Gas  &  Electric  Company  and  said  the  Union  Gas  &  Electric 
Company,  used  and  useful  in  furnishing  electrical  service,  and 
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upon  the  said  property  of  said  companies  as  a  whole,  as  of  April 
1,  1914,  and  shown  in  the  following  sununary  be,  and  the  same 
hereby  is  made,  final : 


Description. 

New  Cost. 

$    630,484.00 
1,108,304.79 
2,343^287.10 

284,136.88 
188404.41 
146,386J$2 
100.621.00 
100,390.60 

Depreciation. 

Pres.  Val, 

Land 

$   680L484.00 

BuildingB 

193.289.57 
469,496.79 

20,283.44 

65,447.20 

11,533.47 

8,023.79 

7,547.40 

915,015.22 

Power-plant  equipment 

Substation  equipment 

Gano  substation  equijondnt  . 
Fourth  St.  Batterv  equipment 
Walnut  Hills  equipment  .... 
Ciunp  Washin^n  equipment 
Price  Hill  equipment 

1,883,790.31 

263,853.44 

122,667.21 

134,863.06 

92.597.21 

92.g43.10 

Distribution  system  U.  G.    Not 
including  services  and  street 
lighting    

$   819,639.31 
1,445,961.85 

i25,oao^ 

1,213,114.73 
444,493.98 

12,241.69 

66,008.37 
225,518.58 

101,468.08 

1    U2,836.30 

189,661.67 
24,776.33 

218,108.26 
143,787.66 

2,370.17 

14,917.68 
64,071.74 

34,813.30 

1    700,804.01 
1,266,800.18 

Distribution  gyntem  U.  G.  lerr- 
Tioes  and  stretft  liffhtii^  . . . 

Distribution  system  0.  H.    Not 
including  services  and  street 
lighting 

100,304.95 
1,000,006.48 

Distribution     system    services, 
meters  and  street  lighting  . . 

Distribution  system-meter  test- 
ing department,  4th  &  Plum 
gtreet    

300,706.42 
9,871.62 

General  furniture  and  fixtures, 
transportation  equipment  and 
tools  

40,090.69 

General  stock — (supplies)   .... 
E*roperty  used  and  useful,  out- 
side city 

161,446;S4 
^6*666.68 

Total     physical     property 
used  and  useful  for  elec- 
tric service  

«  8,614,663.66 

776,309.83 

193,827.46 

241,305.45 
875,000.00 
150,108.00 

$1,463,127.36 

180,781.46 

32,695.36 

$7,161,426.30 

Interest  during  rep.  1^  yrs.  @ 
eCr-O'/r     

644,628.87 
161 132.09 

Interest  during  rep.  1^  yrs.  <& 
\Wc-2\% 

Preliminary    organization    and 
friLnphiAP  pvuptiami 

241,306.46 
376.000.00 

Cost  of  attaching  business  .... 

Working  capital  ( cash )   

150,108X)0 

Total    value    of    property 
used     and     useful     for 

electric  service 

Physical  property  not  used  and 

useful  for  electric  service  . . . 

Taxes  during  rep.  li  yrs.  @ 

6%-9%    

$10,350,104.39 

220,522.44 

19,847.02 

4,961.76 

$1,616,604.18 

30,216.60 

2,719.49 

679.87 

$8,763,500.21 

190,305.84 

17,127.53 

Taxes  during  rep.   li  yrs.    @ 
li%-2i% 

4>281.88 

Total    property    not    used 
and    useful    for    electric 
service    

$      245,331.21 
10.595,435.60 

$      33,615.96 
1,650,220.14 

$    211,715.25 

Total  value  of  all  property 
inventoried 

8,946,215.46 
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SHAFOR 

V. 

PUBLIC  UTILITIES  COMMISSION  OP  OHIO  et  al. 

[No.  16117.] 

(M  Ohio  St.  — ,  —  N.  E.  — .) 

Service -^  Potoer  of  Commieeion -^  Telephtmes -^  Physical  connection 
^Statute. 

Where  two  telephone  companies  are  competing  for  local  busi- 
ness in  a  locality  in  this  state,  and  one  of  the  oompanies  has  also 
established  and  is  maintaining  necessary  and  adequate  long-distance 
service  between  such  locality  and  another  locality  of  the  state  and  has 
offered  to  and  is  able  to  furnish  such  long-distanoe  eervios  to  ths 
residents  of  such  locality  wherein  such  companies  are  competitors, 
and  public  necessity  does  not  require  additional  long-distance  service, 
the  provisions  of  f  $14-63,  General  Code,  conferring  upon  the  utilities 
commission  power  to  require  a  physical  connaction  betwacn  two  or 
more  telephone  companies,  do  not  apply. 

(Wanamakeb,  J.  dissents.) 

[May  10, 1910.] 

Headnote  by  tiie  Conwr. 

Ebbob  to  the  Public  Utilities  Commission.  Appearanoes: 
Slayback  &  Harr  and  Andrews  &  Andrews  for  plaintiff  in  error; 
Edward  C.  Tnmer,  Attorney  General,  and  Freeman  T.  Eagleson 
for  the  Publio  Utilities  Commission  of  Ohio,  and  J.  W.  Heintz- 
man  and  M.  O.  Bums  for  the  Cincinnati  &  Suburban  Bell  Tde- 
phone  Company,  defendants  in  error. 

Statement  by  Newman,  J. : 

The  Cincinnati  &  Suburban  Bell  Telephone  Company,  an 
Ohio  corporation,  is  the  owner  and  operator  of  a  telephone  sys- 
tem, its  principal  exchange  being  in  the  city  of  Cincinnati.  It 
has  exchanges  also  in  the  country,  cities,  and  villages  within  a 
radius  of  50  miles  from  said  city,  and  has  in  the  aggregate  80,- 
000  subscribers.  It  has  the  sole  use  and  occupancy  for  telephone 
purposes  of  the  public  streets  and  alleys  in  said  city,  and  is  the 
•only  telephone  company  operating  therein.    It  owns  and  operates 
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kog-distanoe  tekphone  lines  between  the  cities  of  Cincinnati 
and  Hrtmihfln^  a  dietaaee  of  25  nnlee,  and  oiwns  and  operates 
also  a  local  telephone  system  in  said,  city  of  Hamilton  and  the 
sturroimding  territory,  having  approadmately  3^400  subscribers 
who  have  direet  long-distance  service  to  and  from  the  city  of 
Cincinnati. 

The  Hamilton  Home  Telephone  Company,  also  an  Ohio  cor- 
poration! is  the  owner  and  operator  of  a  telephone  system,  with 
its  principal  exchange  in  sMd  city  of  Hamilton,  and  has  five 
branch  exchanges  in  the  county  of  Butler,  and  has  in  the  aggre- 
gate in  the  different  exchanges  approximately  3,400  subscribers. 
It  has  no  telephone  line  to  or  telephone  connections  with  the  city 
of  Cincinnati.  It  is  a  competitor  of  the  Cincinnati  &  Suburban 
Bell  Telephone  Company  for  local  business  in  the  city  of  Hamil- 
ton and  the  surrounding  territory. 

Plaintiff  in  error,  William  A.  Shafor,  is  a  resident  of  the 
county  of  Butler,  residing  3  miles  east  of  the  city  of  Hamilton, 
and  is  a  subscriber  of  the  Hamilton  Home  Telephone  Company. 
He  filed  a  complaint  with  the  Public  Utilities  Commission 
against  the  two  telephone  companies,  in  which  he  asked  for  an 
order  requiring  them  to  establish  and  maintain  through  lines  or 
lines  of  continuous  service  between  the  locality  in  which  he  re- 
sides and  the  city  of  Cincinnati,  so  that  there  might  be  a  con- 
tinuous telephone  communication  by  and  between  him  and  the 
other  subscribers  of  the  Hamilton  Home  Telephone  Company  in 
Butler  county  and  the  subscribers  of  the  Cincinnati  &  Suburban 
Bell  Telephone  Company  residing  in  the  city  of  Cincinnati  and 
suburbs. 

To  this  complaint  ihe  Hamilton  Home  Telephone  Company 
filed  an  answer  in  which  it  admtitted  that  the  facts  set  forth  in 
the  complaint  were  true,  and  alleged  that  it  was  willing  to  unite 
with  the  Cincinnati  &  Suburban  Bell  Telephone  Company  in  any 
reasonable  way  provided  by  law  for  the  establishment  and  main- 
tenance of  direct  and  continuous  telephone  communication  on 
reasonable  toll  charges,  as  was  asked  in  the  complaint.  An 
answer  was  filed  by  the  Cincinnati  &  Suburban  Bell  Telephone 
Company  and  a  reply  thereto  by  the  complainant.  The  matter 
was  heard  by  the  Public  Utilities  Commission  upon  the  plead* 
ings  and  the  evidence,  and  the  Commission  found  that  complain* 
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ant  was  nci  entitled  to  the  relief  demanded,  and  the  oomplaiiit 
was  dismissed.  An  a]>plication  for  a  rdiearing  was  denied.  The 
jurisdiction  of  this  court  is  inroked  by  a  petition  in  error  in 
which  it  is  asked  that  tiie  order  of  the  Commission  be  reversed 
and  that  this  court  grant  to  plaintiff  in  error  the  reli^  sought 
in  his  complaint  filed  with  the  Commission. 

Newman^  J.,  delivered  the  opinion  of  the  court: 

The  purpose  of  this  proceeding,  before  the  Public  Utilities 
Commission,  as  stated  by  coimsel,  was  to  have  established  a  direct 
toll  service  between  plaintiff  in  error  and  the  other  subscribers 
of  the  Hamilton  Home  Telephone  Company  in  Butler  county 
and  the  subscribers  of  the  Cincinnati  &  Suburban  Bell  Telephone 
Company  in  Cincinnati  and  its  suburbs,  so  that  a  subscriber  of 
the  Hamilton  Home  Telephone  Company,  through  his  own  in- 
strument in  his  own  home  or  oflSce  or  place  of  business,  may  call 
up  any  subscriber  of  the  Cincinnati  &  Suburban  Bell  Telephone 
Company  in  Cincinnati  or  its  suburbs,  or  be  called  up  by  him, 
and  hold  a  conversation. 

It  is  insisted  that  the  Commission  has  power  under  §  614-63, 
Ceneral  Code,  to  make  the  order  asked  for  in  the  complaint 
This  section  is  as  follows : 

"The  Commission  shall  have  the  power  upon  complaint,  in 
writing,  by  any  person,  or  on  its  own  initiative,  by  order,  to 
require  any  two  or  more  telephone  companies  whose  lines  or 
wires  form  a  continuous  line  of  communication,  or  could  be 
made  to  do  so  by  the  construction  and  maintenance  of  suitable 
connections  or  the  joint  use  of  equipment,  or  the  transfer  of  mes- 
sages at  ^nmion  points,  between  different  localities  which  can- 
not be  communicated  with  or  reached  by  the  lines  of  either  com- 
pany alone,  where  such  service  is  not  already  established  or 
provided  for^  unless  public  necessity  requires  additional  service, 
to  establish  and  maintain  through  lines  within  the  state  between 
two  or  more  such  localities.  The  joint  rate  or  charges  for  such 
service  shall  be  just  and  reasonable,  and  the  Commission  shall 
have  power  to  establish  the  same,  and  declare  the  portion  thereof 
to  which  each  company  affected  thereby  shall  be  entitled  and  the 
manner  in  which  the  same  shall  be  secured  and  paid.  All  neces- 
sary construction,  maint^iance,  and  equipment  in  order  to  estaV 
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liah  such  service  shall  be  ocmstructed  and  maintained  in  such 
manner  and  under  such  rules^  with  such  division  of  expense  and 
labor  as  shall  or  may  be  required  by  the  Conunissiozu'' 

There  has  been  filed  in  this  court  with  the  transcript  of  the 
journal  entries  and  the  original  papers  a  certified  transcript  of 
all  the  evidence  adduced  upon  thj^  bearing,  before  the  Commis- 
sion. We  have  examined  this  evidence  and  are  of  the  opinion 
that  there  has  been  a  failure  on  the  part  of  plaintiff  in  error  to 
show  that  public  necessity  requires,  additional  telephone  service 
between  the  locality  in  which  he  resides  and  the  city  of  Cin- 
cinnati. On  the  contrary  we  think  it  clearly  appears  that  the 
Cincinnati  &  Suburban  Bell  Telephone  Company  is  furnishing 
necessary  and  adequate  service  between  the  locality  in  which  the 
Hamilton  Home.  Telephone  Compai^  is  operating  and  the  city 
of  Cincinnati^  and  that  public  necessity  does  not  require  addi- 
tional service.  It  also  appears  that  the  Cincinnati  &  Suburban 
Bell  Telephone  Company  has  offered  and  is  able  to  furnish  long- 
distance service  to  plaintiff  in  error  and  the  other  subscribers 
of  the  Hamilton  Home  Telephone  Company,  and  to  residents 
of  the  city  of  Hamilton  and  the  locality  ip  which  the  two  com- 
panies are  competitors. 

But  notwithstanding  these  facts,  it  is  insisted  by  counsel  for 
plaintiff  in  error  that  §  614-63,  supra,  confers  power  upon  the 
Commission  to  act  in  this  matter.  They  rely  upon  this  lan- 
guage: 

"The  Commission  shall  have  the  power  .  .  .  to  require 
any  two  or  more  telephone  companies  •  •  •  between  differ- 
ent localities  which  cannot  be  communicated  with  or  reached  by 
the  lines  of  either  company  alone,  •  •  .  to  establish  and 
maintain  through  lines  within  the  state  between  two  or  more 
such  localities." 

They  say  that,  inasmuch  as  the  localities  in  question  cannot  be 
reached  by  the  lines  of  the  Hamilton  Home  Telephone  Company, 
the  Commission  must  act,  although  the  localities  are  reached  by 
the  lines  of  the  Cincinnati  &  Suburban  Bell  Telephone  Com- 
pany. They  insist  that  "either"  as  used  in  this  statute  means 
*1x)th,"  and  that  tiie  two  localities  are  not  reached  by  both  com- 
panies. It  is  true  that  the  word  "either"  has  a  secondary  mean- 
ing, viz.,  "being  one  and  the  other  of  two"  or  *T>oth."    But  the 
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common  and  primary  meaning  of  the  word  is  'Tbeing  one  or  the 
other  of  two,"  and  the  courts  will  accord  to  it  its  common  and 
primary  meaning  unless  the  context  suggests  that  it  is  used  in 
another  sense.  Not  only  is  there  no  such  suggestion  in  the  con- 
text here,  but  in  the  use  of  the  word  "alcme,"  "eitiier''  unques- 
tionably means  "one  or  the  other  of  two." 

The  statute  under  consideration  confers  authority  upon  the 
Commission  to  require  two  or  more  telephone  companies  to  estab- 
lish and  maintain  through  telephone  lines  within  the  state  be- 
tween two  or  more  localities  where  certain  conditions  exist.  In 
the  exercise  of  this  authority  the  Commission  must  act  pursuant 
to  law.  If  conditions  prerequisite  to  the  making  of  the  order 
asked  for  in  the  present  case  do  not  exist,  the  Commission  is 
without  power  to  act  Our  holding  is  that  the  situation  pre- 
sented here  does  not  call  for  the  exercise  of  the  power  conferred 
by  §  614-63.  The  localities  in  question  can  be  communicated 
with  and  reached  by  the  lines  of  the  Cincinnati  &  Suburban 
Bell  Telephone  Company;  and  public  necessity  not  requiring 
additional  service  between  these  two  localities,  a  situation  does 
not  arise  which  calls  for  the  exercise  of  the  power  conferred  upon 
the  Commission. 

It  was  all^d  in  the  complaint  and  was  urged  before  the  Com- 
mission that  the  Cincinnati  &  Suburban  Bell  Telephone  C<Mn- 
pany  was  supplying  other  telephone  companies  within  a  radius 
of  50  miles  from  Cincinnati  with  long-distance  service,  and  was 
therefore  discriminating  between  the  subscribers  of  those  com- 
panies and  the  plaintiff  in  error  and  other  subscribers  of  the 
Hamilton  Home  Telephone  Company.  An  examination  of  the 
record  discloses  the  fact  that  where  the  Cincinnati  &  Suburban 
Bell  Telephone  Company  is  furnishing  long-distance  service  to 
other  companies,  a  situation  wholly  different  from  the  one  in 
Butler  county  exists.  The  Commission,  we  think,  correctly  dis- 
posed of  this  branch  of  the  case.    It  used  this  language: 

^'The  Cincinnati  &  Suburban  Bell  Telephone  Company  is  only 
undertaking  to  supply  this  Cincinnati  service  to  localities  in 
which  its  lines,  in  connection  with  the  lines  of  the  company 
supplied,  iofm  a  continuous  and  complete  line  of  communica- 
tion between  two  localities.  The  long-distance  service  to  Cin- 
cinnati is  supplied  by  it  and  the  local  service  stations  by  the  local 
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or  connecting  cotopany.  The  CinciiiHSti  &  Suburban  Bell  Tele- 
phone Company  does  not  hold  itself  out  to  serve  nor  serve  in- 
dividual subscribers  in  the  loc^itj^  aujgplied  by  the  connecting 
oompany.  u  ... 

"By  extending  the  Cincinnati  service  to  these  yarions  com- 
panies, the  Cincinnati  &  Suburban  Bell  Telephone  Company  is 
doing  what  the  Commission  naay,  under  the  proviBions  of  the 
utility  law,  order  it  to  do,*'  .  j    ^ 

The  Conunission  did  not  err  in  &Dding  that  plaintiff  in  error 
was  not  entitled  to  the  relief  prayed  for,  and  its  order  dismissing 
the  complaint^  not  being  unlawful  or  unreasonable,  is  therefore 
aflSrmed,  Order  affirmed. 

Ificholsi  Oh.  J.,  Johnson,  Donahue^  Jones,  and  Matthias,  J  J., 
ooQcur. 

Wanamaker,  J.,  dissents. 


WASHINGTON  SUPKRBCE  OOUBT. 

EATMOND  LUMBEB  COMPANY 

IF. 

EATMOND  LIGHT  &  WATBB  COMPANY. 

(—  Wash.  — ,  169  Pac  133.) 

CanstUuUonail  law -^  ItnpairmetU  of  coniract '^  Bates. 

1.  An  order  of  the  CommiBsion  increasing  rates  to  be  charged 
by  a  utility  above  those  fixed  in  a  contract  with  a  consumer  is  a  valid 
exerdse  of  the  police  pew«r  ol  the  state,  althoiiB^  the  contract  was 
valid  when  made,  and  was  executed  prior  to  the  enactment  of  the 
statute  establishing  the  Commission,  since  such  contracts  are  pre- 
sumed to  have  been  entered  into  in  contemplation  of  the  continuing 
power  of  the  state  to  regulate  rates  of  puWc  utilitiea. 

Bates -^Potcer  of  Oontmission^^TermMuUe  contract  fMmg  rates* 

2.  The  Washington'  Ck>mmission  has  power  to  direct  a  utility  to 
cease  furnishing  water  to  a  consumer  at  a  rate  specified  by  contract 
entered  into  as  an  inducement  for  the  consumer  to  locate  its  plant 
in  the  city,  upon  finding  the  rate  discriminatory,  although  the  con- 
tract was  executed  i»rior  to  the  anactinent  of  the  Public  Service  Oom- 
mission  law. 

ConaUtutional  law  —  Ihie  process  —  Notice  —  Termination  ■  of  invalid 
contract, 

3.  A  consumer  is  not  denied  due  proceu  of  law  by  an  order 
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directing  the  utility  to  eeaae  fumiahing  senrioe  at  rates  specified  by 
contract,  although  he  was  giyen  no  notice  cr  an  opportunity  for  a 
hearing. 
CommisatofM  — Potrers  — iis  limited  by  pleading. 

4.  Under  a  complaint  by  a  consiuner  alleging  unreasonable  and 
ezeessive  rates  and  inadequate  sendee,  and  the  utility's  answer  alleging 
that  under  existing  rates  its  return  was  insufiScient  to  justify  better 
service,  a  Commission  may  direct  a  utility  to  terminate  a  contract 
with  another  consumer  whereby  it  was  rendering  service  at  a  rate  so 
low  as  to  amount  to  a  discrimination. 

[JFuly  29,  1916.] 

Appeal  by  the  defendant  and  the  Public  Service  Commission, 
intervener,  from  a  judgment  of  the  Superior  Court  of  Kings 
County,  in  favor  of  the  plaintiff  in  an  action  to  restrain  the  de- 
fendant, a  public  utility,  from  refusing  to  furnish  water  at  rates 
prescribed  by  contract,  and  to  recover  excess  payments  for  water 
under  the  contract  rate;  reversed  and  remanded,  with  direction 
to  dismiss  the  action. 

Appearances:  Murphy  &  Lee,  of  Seattle,  W.  V.  Tanner,  and 
Scott  Z.  Henderson,  both  of  Olympia,  and  C.  H.  Fuqua,  of  Ray- 
mond, for  appellants ;  Corwin  S.  Shank  and  H.  C.  Belt,  both  of 
Seattle,  for  respondent 

Main,  J.,  delivered  the  opinion  of  the  court: 

This  action  was  brought  for  the  purpose  of  restraining  the 
Raymond  Light  &  Water  Company,  a  public  service  corporation, 
from  denying  to  the  plaintiff  the  right  to  receive  water  from  that 
company  in  accordance  with  the  rate  fixed  in  a  contract  between 
the  two  companies,  and  for  the  purpose  of  recovering  the  excess 
payments  for  water  over  the  contract  rate,  which  payments  had 
been  made  prior  to  the  institution  of  the  action.  Before  the  case 
was  tried,  the  Public  Service  Commission  became  a  party  by  in- 
tervention. The  trial  of  the  cause  resulted  in  a  money  judgment 
for  what  the  plaintiff  claimed  to  be  the  excess  water  payments, 
and  also  for  the  injunctive  relief  prayed  for.  From  this  judg- 
ment the  defendants  and  the  Public  Service  Commission  appeal. 

The  facts  are  briefly  these:    During  the  year  1906,  the  then 

village  of  Raymond  contained  300  inhabitants.     During  the 

month  of  September  of  that  year,  Charles  L.  Lewis  and  Edward 

"Hulbert,  being  desirous  of  securing  a  location  for  a  sawmill, 

visited  Raymond  with  this  object  in  view.     As  a  result  of  this 
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Tisit  three  contracts  were  entered  into^  one  on  September  9,  1905, 
be?cween  the  Raynoond  Light  &  Water  Oompaay,  a  corporation, 
and  Charles  L.  Lewis  and  Edward  Hulberl  By  this  contract 
that  corporation  agreed  to  furnish  water,  necessary  for  the  use 
and  (^ration  of  a  sawmill  to  be  thereafter  erected  and  operated 
by  Lenpns  and  Hulbert,  for  a  period  of  forty  year%  at  the  rate  of 
$5  p^  month  for  ewk  and  every  steam  boiler  contained  in  the 
mill. 

On  the  same  date  a  contract  was  made  between  Stella  J.  Ray- 
mond and  Leslie  V.  Raymond,  her  husband,  and  Lewis  and  Hul- 
bert, by  whieh,  for  a  oonsideration  of  $1,  the  Raymonds  agreed 
to  convey  to  Lewis  and  Hulbert  a  tract  of  land  ocmsisting  of 
approximately  19  acres,  for  a  mill  site.  At  about  the  same  time, 
and  at  least  not  later  than  the  11th  day  of  September  of  the  same 
year,  the  Raymond  Land  &  Lnprovement  Company,  a  corpora- 
tion, contracted  with  Lewis  and  Hulbert  that  if  they  would  locate 
and  operate  a  mill  upon  the  site  covered  by  the  contract  with 
Stella  J.  Raymond  and  her  husband,  that  that  company  would 
build,  or  cause  to  be  built,  a  spur  track,  leading  from  the  line  of 
the  !N'orthem  Pacific  Railway  Company  which  passed  through 
Raymond,  to  the  site  upon  which  the  mill  was  to  be  erected. 
Thereafter  the  mill  was  erected,  and  in  accordance  with  the  agree- 
ment the  mill  site  was  conveyed. 

For  a  period  of  about  seven  years  the  Raymond  Light  &  Water 
Company  continued  to  furnish  water  to  the  mill,  as  provided  in 
its  contract  with  Lewis  and  Hulbert 

During  the  month  of  August,  1912,  the  city  of  Raymond,  by 
its  proper  authorities^  filed  a  complaint  against  the  Raymond 
Light  &  Water  Company  with  the  Public  Service  Commission, 
charging  that  the  rates  of  the  water  company  were  unreasonable 
and  excessive,  and  alleging  that  the  supply  of  water  furnished 
by  the  water  company  to  the  citizens  of  Raymond  was  inadequate 
and  insufficient.  The  Raymond  Light  &  Water  Company  an- 
swered the  complaint,  and  alleged  that  under  the  existing  rates 
its  returns  upon  its  investment  were  insufficient,  and  that  it  had 
spent  large  sums  of  money  in  furnishing  the  city  of  Raymond 
with  a  water  supply,  and  intended  to  still  further  extend  and 
expand  its  system  and  plant. 

Thereafter,  and  during  the  month  of  February,  1913,  a  hear- 
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ing  was  had  before  the  Public  Service  Commission  upon  the 
issues  thus  raiBed  bj  the  complaint  and  answer*  During  this 
hearing  it  developed  that  the  water  company  had  been  furnish- 
ing water  to  the  Baymond  Lumber  Company,  which  had  suc- 
ceeded to  the  rights  of  Lewis  and  Hulbert  imder  their  contract 
with  the  water  company,  at  the  rates  specified  in  th«t  contract 
The  rate  at  which  the  lumber  company  received  water  was  less 
than  that  charged  to  other  water  users,  except  that  one  or  more 
other  mills  received  water  at  the  same  rate  as  the  Baymond 
Lumber  Company.  The  Public  Service  Commissiou  &mnd  that 
the  rates  diarged  lie  Raymond  Lxmiber  Company  aiid  the  iother 
mill  companies  were  discriminatory,  and  ordered  that  the  water 
company  terminate  the  contracts  with  the  mill  companies,  in- 
cluding the  Baymond  Lumber  Company.  Theteaft^  the  water 
company  installed  si  meter  upon  the  pipe  leading  to  the  Bay- 
mond Lumber  Company's  plant,  and  notified  that  company  that 
it  would  be  required  to  pay  for  water  in  accordance  with  the 
water  compan/s  published  rules  and  tariff. 

After  this  notice,  for  a  period  of  about  iwciity-three  months 
before  the  institution  of  the  present  action,  the  Baymond  Lum- 
ber Company  paid  the  tariff  rate  for  water,  most  of  tke  time 
under  protest  The  difference  between  the  sum  which  it  would 
have  paid  under  the  contract  and  that  which  it  paid  under  the 
tariff  rate  was  approximately  $2,218.96.  This  is  the  item  for 
which  a  money  judgment  was  entered  in  this  action. 

[1]  The  principal  question  in  the  case  is  whether  the  Public 
Service  Commission  had  power  to  direct  the  watar  company  to 
cease  to  furnish  water  under  the  contract,  and  charge  for  the  same 
at  its  published  tariff  rate: 

By  the  Public  Service  Commission  law  (Lat^s  1911,  chap. 
117),  the  Public  Service  Commission  therein  created  is  given 
jurisdiotion  to  determine  the  rate  that  shall  be  charged^  and  the 
service  that  shall  be  rendered  by  public  service  corporations,  in- 
cluding water  companies.  This  act  was  passed  subsequent  to 
the  time  when  the  water  contract  under  which  the  Baymond 
Lumber  Company  is  claiming  was  executed.  Hence,  at  the  time 
the  contract  was  entered  into,  the  parties  thereto  had  a  ri^t  to 
contract  with  reference  to  the  rate. 

In  the  briefs  there  is  considerable  controversy  over  whether 
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thie  water  contract  is  a  mutual  obKgation,  and  also  whether  the 
other  two  contracts  could  have  any  bearing  when  considering  the 
validity  of  the  water  contract.  Without  following  this  discus- 
sion, so  far  as  the  decision  of  this  case  is  concerned,  it  will  be  as- 
sumed, but  not  decided,  that  there  was  a  consideration  for  the  wa- 
ter contract  at  the  time  it  was  entered  into,  and  that  the  contract 
at  the  time  was  a  valid  obligation  between  the  parties. 

The  question  then  arises,  if  the  contract  was  valid  at  the  time 
it  was  eodtered  into,  ean  it  be  terminated  under  the  provisions  of 
the  Publio  Service  Conunisaion  law.subsequently  passed  i  As  al- 
ready stated  the  water  company  was  a  public  service  corporation, 
and  jurisdiction  over  its  rates  and  service  was  conferred  by  the 
Public  Service  Commission  law  upon  the  Public  Service  Com- 
misaicm.  The  power  to  regulate  and  control  the  rates  of  public 
service  corporations  is  within  the  Intimate  exercise  of  the  police 
power  of  the  state.  This  power  may  be  ex^reised  by  the  legisla- 
ture itself  by  enacting  a  law  fixing  rates,  or  the  legislature  may 
delegate  the  power  to  fix  rates  to  a  properly  constituted  Coxnmis* 
sion,  subject  to  judicial  review.  State  ex  rel.  Webster  v.  Su- 
perior Ct  67  Wash.  37,  L.RA.1915C,  287>  120  Pac.  861,  Ann. 
Cas.  1913D,  78.  In  this  state  the  legislature  has  conferred  the 
rate-making  power  upon  th<»  Public  Service  C!ommib$ion  by  the 
Public  Service  Commission  law. 

It  is  contended  tiiat  even  though  the  state  under  its  police  pow- 
er may  fix  the  rates  to  be  charged  by  public  service  corporations, 
that  notwithstanding  this  fact  a  contract,  valid  when  entered  in- 
to, is  not  subject  to  be  abrogated  under  the  provisions  of  a  law 
subsequently  enacted.  This  contention  cannot  be  sustained. 
The  rule  is  that  contracts  upon  subjects  which  are  within  the 
police  power,  even  though  valid  whefn  made,  must  be  taken  to 
have  been  entered  into  in  view  of  the  continuing  power  of  the 
state  to  control  the  rates  to  be  charged  by  public  service  corpora- 
tions. Portland  E.  Light  &  P.  Co.  v.  Eailroad  C<Mnmission,  229 
TJ.  S.  397,  57  L.  ed.  1248,  83  Sup.  Ct.  Eep.  820;  Milwaukee 
Electric  K.  &  Light  Co.  v.  Railroad  Commission,  238  U.  S.  174, 
59  L.  ed.  1254,  P.U.K.1915D,  591,  35  Sup.  Ct  Eep.  820;  Chi- 
cago, B.  &  Q.  E.  Co.  V.  Nebraska,  170  U.  S.  57,  42  L.  ed.  948,  18 
Sup.  Ct  Eep.  613;  Louisville  &  N.  E.  Co.  v.  Mottley,  219  U.  S. 
467,  55  L.  ed.  297,  34  L.E.A.(N.S.)  671,  31  Sup  Ct  Hep.  265; 
Philadelphia,   B.   &  W.   R   Co.   v.  Schubert,  224  U.   S..  603, 
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56  L.  ed.  911,  32  Sup.  Ct.  Rep.  589,  1  K  C.  C.  A:  892;  Daw- 
son  V.  Dawson  Teleph.  Co.  137  Ga.  62,  72  S.  E.  508;  At- 
lanta &  W.  P.  R.  Co.  V.  Camp,  130  Ga.  1,  15  L.R.A.(N.S.) 
594,  124  Am.  St  Rep.  151,  60  S.  E.  177,  14  Ann.  Cas. 
439;  Texas  &  P.  R.  Co.  v.  Scott,  37  L.R.A.  94,  23  C.  C.  A. 
424,  41  U.  S.  App.  624,  77  Fed.  726 ;  Manitowoc  v.  Manitowoc 
&  N.  Traction  Co.  145  Wis.  13,  140  Am.  St.  Rep.  1056,  129  N. 
W.  925 ;  Milwaukee  Electric  R.  &  Light  Co.  v.  Railroad  Com- 
mission, 153  Wis.  592,  L.R.A.1915F,  744,  142  N.  W.  492,  Ann. 
Cas.  1916A,  911;  Kenosha  v.  Kenosha  Home  Teleph.  Co.  149 
Wis.  338,  135  N.  W.  848;  Kilbourn  City  v.  Southern  Wisconsin 
Power  Co.  149  Wis.  168,  135  N.  W.  499';  United  Fuel  Gas  Co. 
V.  Public  Service  Commission,  78  W.  Va.  571,  80  S.  E.  932. 

In  the  Portland  Railway  Case  it  appears  that  this  railway  com- 
pany had  a  system  of  street  railways  in  the  city  of  Portland,  and 
also  two  or  more  interurban  lines  entering  the  same  city,  and  con- 
necting with  its  street  railway  systems.  Upon  one  of  these  inter- 
urban lines  a  10-cent  fare  was  charged  to  what  was  known  as  Mil- 
waukiee  station.  On  the  other  line  a  5-cent  fare  was  ciharged  to 
what  was  known  as  Lents.  The  distances  of  these  two  stations 
from  the  city  were  approximately  the  same,  and  the  conditions 
similar.  The  rates  charged  were  found  to  be  discriminatory. 
The  lesser  rate  was  sought  to  be  justified  because  at  the  time  the 
Portland  Railway  Company  acquired  a  portion  of  the  Lents  line, 
it  contracted  that  the  rate  upon  that  line  should  be  5  cents.  The 
contract  was  valid  when  made.  The  question  there  was 
whether  the  Railroad  Commission,  acting  under  a  law  subse- 
quently passed,  had  the  power  to  order  that  the  contract  be 
abrogated.  In  the  course  of  the  opinion  it  was  said:  "The 
contract  set  up  by  which  the  fares  from  Lents  were  required  to 
be  not  greater  than  5  cents  cannot  be  held  to  justify  the  discrim- 
ination, as  such  contracts  must  be  taken  to  have  been  made  in 
view  of  the  continuing  power  of  the  state  to  control  the  transpor- 
tation rates  of  common  carriers  subject  to  its  jurisdiction.'^ 

The  reason  for  this  rule  is,  that  if  contracts  valid  when  made, 
covering  a  subject-matter  within  the  police  power,  are  not  sub- 
ject to  the  subsequent  exercise  of  that  power  on  the  part  of  the 
state,  it  would  place  in  the  hands  of  individuals  the  power  to 
withdraw  from  the  state  the  right  to  subsequently  exercise  its 
police  power. 
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In  the  Philadelphia,  B.  &  W.  R  Co.  Case,  234  U.  S.  603,  56 
L.  ed.  911,  32  Sup.  Ct.  Eep.  589,  1  N.  C.  C.  A.  892,  it  was  said: 
"The  power  of  Congrees,  in  its  r^ulation  of  interstate  commerce, 
and  of  commerce  in  the  District  of  Columbia  and  in  the  terri- 
tories, to  impose  this  liability,  was  not  fettered  by  the  necessity 
of  maintaining  existing  arrangements  and  stipulations  which 
would  conflict  with  the  execution  of  its  policy.  To  subordinate 
the  exercise  of  the  Federal  authority  to  the  continuing  operation 
of  previous  contracts,  would  be  to  place,  to  this  extent,  the  regula- 
tion of  interstate  commerce  in  the  hands  of  private  individuals 
and  to  withdraw  from  the  control  of  Congress  so  much  of  the  field 
as  they  mi^t  choose  by  prophetic  discernment  to  bring  within 
the  range  of  their  agreements.  The  Constitution  recognizes  no 
such  limitation.  It  is  of  the  essence  of  the  delegated  power  of 
regulation  that,  within  its  sphere.  Congress  should  be  able  to  es- 
tablish uniform  rules,  immediately  obligatory,  which  as  to  future 
action  should  transcend  all  inconsistent  provisions.'* 

In  the  Louisville  &  N.  E.  Co.  Case,  quoting  Judge  Cooley  with 
approval,  it  was  said :  "If  the  legislature  had  no  power  to  alter 
its  police  laws  when  contracts  would  be  affected,  then  the  most 
important  and  valuable  reforms  might  be  precluded  by  the  simple 
device  of  entering  into  contracts  for  the  purpose.  Ko  doctrine 
to  that  effect  would  be  even  plausible,  much  less  soimd  and  ten- 
able.*' 

It  will  be  noticed  that  two  of  the  cases  cited  and  quoted  from 
are  based  upon  the  commerce  clause  of  the  Federal  Constitution. 
But  the  principle  is  the  same.  The  commerce  clause  of  the  Con- 
stitution is  a  delegation  of  power  to  the  United  States.  The  Fed- 
eral Supreme  Court  holds  that  contracts  valid  when  entered  into 
are  made  subject  to  the  subsequent  exercise  of  the  power  of  Con- 
gress. The  police  power  of  the  state  is  not  a  delegated,  but  a 
reserved,  power.  The  cases  of  Chicago,  B.  &  Q.  E.  Co.  v.  Ne- 
braska, 170  U.  S.  57,  42  L.  ed.  948,  18  Sup.  Ct  Eep.  513,  and 
Milwaukee  Electric  E.  &  Light  Co.  v.  Eailroad  Commission,  238 
U.  S.  174,  59  L.  ed.  1254,  P.U.E.1915D,  591,  35  Sup.  Ct.  Eep. 
820,  are  cases  involving  the  exercise  of  the  police  power  of  the 
state;  and  the  rule  is  the  same  whether  the  contract  be  one  which 
is  within  the  commerce  clause  of  the  Federal  Constitution,  or  one 
which  is  within  the  police  power  of  the  state.  In  one  case  it  is 
subject  to  the  laws  subsequently  passed  by  Congress,  and  in  the 
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other  it  is  subject  to  the  laws  subsequently  passed  by  the  state  leg- 
islature. The  clause  of  the  Federal  Constitution  which  provides 
that  no  law  shall  be  passed  which  impairs  the  obligation  of  a  con- 
tract is  not  applicable  to  legislation  within  the  scope  of  the  police 
power.  In  the  Chicago,  B.  &  Q.  K  Co.  Case  it  was  said :  "Usu- 
ally, where  a  contract  not  contrary  to  public  policy  has  been  en- 
tered into  between  parties  competent  to  contract,  it  is  not  within 
the  power  of  either  party  to  withdraw  from  its  terms  without  the 
consent  of  the  other ;  and  the  obligation  of  such  a  contract  is  con- 
stitutionally protected  from  hostile  legislation.  Where,  however, 
the  respective  parties  are  not  private  persons,  dealing  with  mat- 
ters and  thing  in  which  the  public  has  no  concern,  but  are  per- 
sons or  corporations  whose  rights  and  powers  were  created  for 
public  purposes,  by  legislative  acts,  and  where  llie  subject-mat- 
ter of  the  contract  is  one  whidi  affects  the  safety  and  welfare  of 
the  public,  other  principles  apply.  Contracts  of  the  latter  de- 
scription are  held  to  be  within  the  supervising  power  and  control 
of  the  l^slature  when  exercised  to  protect  the  public  safety, 
health,  and  morals,  and  that  clause  of  the  Federal  Constitution 
^ich  protects  contracts  from  li^islative  action  cannot  in  every 
case  be  successfully  invoked.  The  presumption  is  that  when  such 
contracts  are  entered  into  it  is  with  the  knowledge  that  parties 
cannot,  by  making  agreem«its  on  subjects  involving  the  rights  of 
the  public,  withdraw  such  subjects  from  the  police  power  of  the 
It^slature." 

In  Cowley  v.  Northern  P.  E.  Co.  68  Wash.  658,  41  L.RA. 
(N.S.)  559,  123  Pac.  998,  property  had  been  conveyed  to  that 
company  during  the  year  1908.  As  a  consideration  for  the  con- 
veyance, the  railway  company  agreed  to  issue  and  deliver  annual 
passes  to  the  plaintiff  and  his  wife  during  the  natural  life  of  each, 
and  to  their  five  children  for  a  period  of  five  years  from  the  date 
of  the  contract  This  contract  was  performed  by  the  railway 
company  until  the  taking  effect  of  the  act  of  Congress  under  date 
of  June  29,  1906  (Act  June  29,  1906,  chap.  3591,  §  1,  84  Stat 
at  L.  584,  Comp.  Stat  1913,  §  8563).  By  tJie  provisions  of  this 
act  no  carrier  was  permitted  to  issue  and  deliver  passes.  After 
the  taking  effect  of  the  act  the  railway  company  declined  to  fur- 
ther issue  passes,  and  the  plaintiff  brought  an  action  for  the  pur- 
pose of  rescinding  the  contract,  and  for  damages.  Both  the 
rescission  and  the  claim  for  damages  were  denied,  because  the 
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contraot  and  oonyejaiiqe  we?e  xn^de  subject  ,^  the  coBstitoidonal 
power  of  Ck>ngre9S  to  regulate  commerca  It  was  there  said: 
"The  plaintiff  conveyed  the  property  to  th^  defendant  upon  the 
jifaith  of  defendant's  pr^muae  to  perform  conditions  whiph  ^ere 
then  wholly  lawful  but  which^  after  a  substantial,  part  perform- 
afice,  became  unlawful  without  any  ccmtnbuting  cause  upon  the 
part  of  ^ther  pairty.  The  full  perf ormanqe  has  not  been  arrested 
by  any  ad  or  imisaion  of  the  def  ^dant»  but  by  the  Congress  of 
the  United  States  acting  within  its  constitutional  po^iy^era..  It  iol- 
lows  irom  what  h^  been  said,  that  th^d^fe^dapt. cannot  be 
mulcted  in  damages  because  of,  a|id  only  because  of,  its  observ- 
ance of  a  law  making  further  performance  of  the  contrncjt  on  its 
part  impossible/' 

[2]  There  is  nothing, in  the  Public  Service  Com;mission  law 
which  prevents  the  Oommission  from  directing  that  a  rate  con- 
tract be  terminated,  even  though  such  centra^  when  made  was 
valid,  when  the  performance  of  the  contract  results  in  discrimi- 
natory rates.  Section  34  of  the  act  (Laws  ISjll,  p.  $61)  pro- 
vides :  ^^othing  in  this  act  shaljl  be  construed  to  praevent  any  gas 
company  electrical  company  or  water  company  from  continuing 
to  furnish  its  product  or  the  use  of  it^  Unes,  equipment  or 
service  under  any  contract  or  contracts  in  force  at  the  date 
this  act  takes  effect,  or  up<m  the  taking  effect  of  any  schedule 
or  schedules  of  rates  subsequently  filed  with  the  Commission, 
as  herein  provided,  at  the  rates  fixed  in  such  contract  or 
contracts:  Provided,  that  the  Commission  shall  have  power, 
in  its  discretion,  to  direct  by  order  that  such  contract  or  con- 
tracts shall  be  terminated  by  the  company  party  thereto,  and 
thereupon  such  contract  or  contracts  shall  be  terminated  by  such 
company  as  and  when  directed  by  such  order:  Provided,  fur- 
ther, that  the  Commission  shall  have  no  power  to  order  the  ter- 
mination of  any  contract  relating  to  the  fumishii^  of  water  for 
irrigation,  or  irrigation  and  dom^c  use^  where  such  contract  is 
based  upon  a  consideration  passing  at  the  time  of  the  execution 
of  such  contract'^ 

A  careful  reading  of  this  section  of  the  statute  discloses  that 
the  act  itself  does  not  operate  to  terminate  any  contracts  in  force 
at  the  date  of  its  taking  effect,  or  upon  the  taking  effect  of  any 
schedule  of  rates  subsequently  filed  with  the  Commission;  but 
by  the  first  provisp,  power  is  conferred  upon  the  Commission  to 
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direct  that  such  contract  or  contracts  shall  be  terminated  by  the 
company  party  thereto.  This  construction  is  made  more  obvious 
when  the  second  proviso  is  considered,  which  d^iies  the  Commis- 
sion the  power  to  terminate  contracts  relating  to  tiie  furnishing 
of  water  for  certain  purposes.  It  follows,  therefore,  that  when 
the  statute  took  effect,  it  did  not  ipso  facto  terminate  the  contract 
involved  in  this  action  which  had  previously  been  entered  into, 
but  it  conferred  power  upon  the  Commission  to  direct  the  termi- 
nation of  this  and  other  like  contracts. 

The  case  of  State  ex  rel.  Raymond  Light  &  Water  Co.  v.  Pub- 
lic Service  Commission,  83  Wash,  130,  145  Pao.  216,  is  relied 
upon  to  support  the  judgment  of  the  trial  court  in  this  case. 
There  the  mill  companies  had  previously  owned  title  to  the  water, 
and  conveyed  it  to  the  water  company  with  a  reservation,  and  by 
reason  of  the  reservation  were  to  be  given  free  water  for  a  period 
of  forty-nine  years.  In  other  words,  when  the  mill  companies 
conveyed  the  water  to  the  water  company,  they  did  not  convey  lie 
entire  title.  A  portion  of  the  title  they  retained.  The  contract 
was  not  subject  to  be  terminated  under  the  provisions  of  the  Pub- 
lic Service  Commission  law  without  compensation ;  the  reason  be- 
ing that  the  title  of  the  mill  companies  to  the  water  which  had 
been  reserved  was  not  subject  to  be  devested  except  by  proper  le- 
gal proceeding.  Here  the  mill  company  had  no  title  to  the  water. 
It  had  a  contract  only  by  which  it  was  to  receive  water  at  the 
specified  rate.  This  contract,  as  already  shown,  covering  a  mat- 
ter within  the  police  power,  must  be  taken  to  have  been  made  in 
view  of  the  continuing  power  of  the  state  to  control  rates;  and 
when  such  power  is  exercised,  the  contract  is  no  longer  valid  as 
against  the  act  of  the  legislature. 

It  may  be  that  there  is  some  language  in  the  opinion  of  the 
case  just  referred  to,  when  disai^ociated  from  the  facts  in  that 
case,  that  would  seem  to  be  broad  enough  to  include  the  contract 
here  involved.  But  the  decision  in  that  case  must  be  read  in  the 
light  of  the  facts  then  before  the  court  It  was  not  the  intention 
to  there  hold  that  private  individuals  could,  by  virtue  of  their 
contracts,  withdraw  from  the  state  the  right  to  subsequently  ex- 
ercise its  police  power.  To  so  hold  would  be  to  say  that  the  sov- 
ereign right  of  the  state  may  be  limited  by  private  contract.  Had 
.the  legislature  expressly  authorized  a  contract  for  rates  which 
were  reasonable,  and  for  a  limited  time,  and  the  contract  had 
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heenr  made  in  pur^u^Bce  of  such,  authorization,  ^  different  ques- 
tion would  be  presented,  upon  which  no  opinion  is  here  eo^ressed, 
because  that  question,  is  not  involved  in  this  case.  ' 

If  the  distinction  suggested  between  this  and  the  case  of  State 
ex  rel.  Baymcmd  Light  &  Water  Co,  v.  Public  Service  Commis- 
sion is  not  sound,  then  that  case  was  not  rightly  decided,  and  we 
would  be  disinclined  to  give  it  controlling  effect  here.  So  far  as 
we  are  informed  Ihere  is  no  reported  decision  by  any  court  which 
would  sustain  the  doctrine  that  the  right  of  the  state  to  exercise 
.its  sovereign  power,  such  as  the  police  power,  can  be  limited  by 
private  ccmtraot  Such  a  doctrine  would  make  the  exercise  of  the 
police  power  on  the  part  of  the  state  subject  to  the  contracts  of 
individuals  if  such  contracts  had  been  entered  into  prior  to  the 
exercise  of  the  power  by  the  state. 

The  case  of  Sultan  B.  &  Timber  Co.  v.  Great  Northern  B.  Co. 
68  WasL  604,  109  Pac.  320,  1020,  is  distinguishable.  There  a 
contract  rate  for  the  shipment  of  logs  had  been  made  prior  to  the 
taking  efiPect  of  the  Railroad  Commission^  law«  The  law,  by  its 
tennsy  did  not  make  the  contract  void.  There  was  no  finding 
there  by  the  Conunisaion,  or  by  the  court,  that  the  rate  fi^ed  in 
the  cantraot  was  in  any  manner  discriminatory.  The  Commis- 
sion did  not  direct  its  termination.  Here  the  Commission  found 
that  the  contract  resulted  in  discrimiiuitory  rates,  and  directed 
its  cancelation.  Ii^.one  case  the  contract  resulted  in  a  discrim- 
ination of  rates.  In  the  other  it  did  not  And  therein  lies  the 
distinction. 

[3]  In  the  respondent's  brief  it  is  asserted  that  the  Public 
Service  Commission  was  without  power  to;terminate  the  contract 
here  involved  without  first  giving  notice,  and  an  opportunity  for 
a  hearing  on  the  part  of  the  lumber  company;  and  that  a  ter- 
mination of  the  contract  by  the  Commission  without  notice  or  a 
hearing  would  not  be  in  harmony  with  the  due  process  of  law 
clause  of  the  Federal  Constitution.  This  position^  however, 
overlooks  the  fact  that  the  Commission  did  not  terminate  the  con- 
tract; but,  as  authorized  under  §  34  of  the  statute,  ordered  that 
the  water  cconpany  should  terminate  it  In  obedience  to  this  or- 
der that  company  might  have  proceeded  in  one  of  two  ways, 
either  by  bringing  an  action  against  the  lumber  company  seeking 
the  cancelation  of  the  contract,  or  by  serving,  notice  that  water 
would  no  longer  be  furnished  under  the  contract  rate,  but  would 
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be  charged  for  at  tiie  tariff  rate.  The  watei^  ccHnpiny  pnnroed  tibe 
latter  oourse.  The  lumber  company  then-had  a  rights  which  it  ex- 
ercised, lib  bring  an  action  for  the  purpose  of  testsng  the  validity 
of  the  contract  In  this  action  issues  were  framed  and  the  cause 
was  tried  and  a  full  hearing  afforded.  This  is  due  process.  The 
Commission  was  not  required,  \d4en  it  appeared  during  its  in- 
vestigation as  to  the  rates  being  charged  by  the  water  company 
and  the  services  being  rendered  by  it,  that  tiiat  company  was 
furnishing  water  under  contract  which  resulted  in  discrimi- 
nation, to  give  notice  to  the  holder  of  die  contract  before  it  oould 
direct  the  Wat^  company  to  charge  all  condumerB  at  the  tariff 
rate.  There  is  no  provision  in  the  law  requiring  sudi  notice. 
The  provision  of  the  statute  quoted  in  the  respondent's  brief  (§ 
80)  relates  to  the  notice  to  be  given  to  a  publia  service  corpora- 
tion when  a  complaint  is  filed  against  it  with  the  Public  Service 
Commission,  and  Aat  it  be  given  an  opportunity  to  be  heard  up- 
on its  rates  and  service. 

[4]  Another  contention  made  by  the  re^nrndent  is  that  the 
complaint  to  the  Public  Service  Commission  was  not  sufficiently 
broad  to  justify  Hie  order  to  the  water  C(»npany  directing  it  to 
terminate  the  contract  The  complaint  charged  unreas<mable  and 
excessive  rates,  and  inadequate  and  insufficient  service.  The  wa- 
ter company,  by  its  answer,  allied  that  under  existing  rates  its 
returns  were  insufficient  to  justify  a  more  adequate  service. , 
During  the  course  of  the  investigation  upon  the  subject,  as  al- 
ready stated,  the  contract  by  which  the  mill  company  was  re- 
ceiving water  at  less  tiian  the  tariff  rate  was  disclosed.  Had  it 
not  been  for  this  contract,  the  receipts  of  the  company  would 
have  been  substantially  larger,  and  would  have  afforded  it  an  op- 
portunity to  render  a  more  adequate  service.  When  it  appeared 
during  the  hearing  that  a  contract  was  outstanding  which  re- 
sulted in  a  discrimination  of  rates,  the  Commission  was  then  au- 
thorized to  direct  the  water  company  to  charge  all  consumers  at 
its  tariff  rate,  and,  further,  to  direct  it  to  terminate  the  contract 
or  contracts  which  resulted  in  discrimination. 

The  judgment  will  be  reversed,  and  the  cause  remanded,  with 
direction  to  the  superior  court  to  dismiss  the  action. 

Morris,  Ch.  J.,  and  Mount  Parker,  Bausman,  Chadwick^  El- 
lis,, and  Fullerton,  J  J.,  concur. 
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WASHINGTON  PUBIilO  SERVIOE  COBIMISSION. 

A.  J.  SPLAWN,  Mayor  of  North  Yakima, 

V. 

PACIFIC  POWER  &  LIGHT  COMPANY. 
[No.  670.] 

Mmviee  —  Water  —  Amount  oMud  dkaracter  of  «i«pply  «»  FratusMae  ob- 
ligaHons, 

A  water  company  operating  a  gravity  syfltem,  whidh  is  carry- 
ing out  in  foil  its  fraackise  obligations  and  is  fumisliing  an  adequate 
supply  of  reasonably  pure  water,  and  has  made  numerous  im|Hreve' 
menta  in  the  serTice  beyond  the  requirements  of  the  franchise,  will  not 
be  required,  at  its  own  expense,  to  make  extensire  changes  in  the  sys- 
tem, such  as  erecting  a  reserroir  and  enlarging  the  mains,  which  wiH 
double  the  original  investment,  merely  to  make  some  improvements  in 
t)ie  service,  where  it  does  not  appear  that  changes  will  render  tiie 
service  satisfactory  to  all  of  the  consumers. 

[August  23,  1916.] 

Complaint  aa  to  the  character  amd  pressure  of  water  furnished 
bj  the  def^dant  at  North  Yakima ;  dismissed. 

By  the  Conxmission :  The  above-entitled  cause  came  on  reg- 
ularly for  further  and  final  hearing  at  North  Yakima,  on  the  8th 
day  of  August,  1916,  before  the  Public  Service  Connnission  of 
Washington,  there  being  present  Chairman  E.  F.  Blaine  and 
Commissioners  Arthur  A.  Lewis  and  Frank  K.  Spinning;  the 
Public  Service  Commission  being  represented  by  Scott  Z.  Hen- 
derson, Assistant  Attorney  General,  the  city  of  North  Yakima  by 
George  McAuley,  the  Yakima  Improvement  Club  by  W.  B.  Clark, 
and  the  respondent  Pacific  Power  &  Light  Company  by  A.  J. 
Laing.  Witnesses  were  duly  sworn  and  examined  and  other  evi- 
dence introduced  by  the  parties,  and  the  Commission  having  fully 
considered  such  evidence,  and  all  the  evid^tice  heretofore  taken 
in  the  above-entitled  matter  and  transcribed,  and  being  fully  ad- 
vised in  the  premises,  makes  the  following 

FINDINGS  OF  FACT. 

I.  That  the  city  of  North  Yakima  is  a  municipal  corporation 
of  the  second  class  with  a  population  of  approximately  15,000. 

II.  That  the  defendant  Pacific  Power  &  Light  Company  is  a 
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corporation  organized  and  existing  under  and  by  virtue  of  the 
laws  of  tlie  state  of  Maine,  with  its  principal  place  of  business  in 
the  city  of  Portland,  state  of  Oregon;  that  said  defendant  owns 
and  conducts  a  water  system  in  and  near  the  city  of  North 
Yakima,  and  furnishes  water  to  said  city  and  the  inhabitants 
thereof  for  domestic,  municipal,  commercial,  and  other  purposes 
for  compensation. 

III.  That  said  defendant,  in  the  conduct  of  said  business,  takes 
water  from  the  Naches  river  about  i  mile  below  the  confluence  (rf 
the  Tieton  river,  and  carries  the  same  for  a  distance  of  about  8 
miles  in  an  opon  concrete-lined  ditch,  known  as  the  Wapatox 
canal;  that  the  water  in  the  Naches  river  is  sometimes  turbid; 
that  at  the  fore  bay  of  said  canal  and  before  the  water  enters  the 
piping  system,  said  water  passes  through  double  screens  which 
tend  to  keep  out  foreign  substances ;  that  the  water  is  also,  at  this 
place,  given  a  liquid  hypochlorite  treatment  for  the  purpose  of  ex- 
terminating all  dangerous  bacteria  and  coli  bacilli ;  that  the  water 
is  carried  from  said  canal  in  a  wooden  pipe  for  a  distance  of 
about  12  miles,  connecting  with  the  distributing  system  within 
the  city ;  that  the  mains  within  said  city  are  partly  wooden  pipes 
and  subject  to  some  leakage,  particularly  when  heavy  pressure  is 
placed  thereon ;  that  the  gravity  pressure  in  the  pipes  is  low  and 
a  booster  pump  has  been  installed  for  the  purpose  of  increasing 
the  pressure  in  time  of  fire ;  that  the  use  of  said  pump  sometimes 
introduces  air  into  the  water,  giving  it  a  milky  appearance;  that 
situated  near  the  city  is  a  small  open  reservoir  used  only  in  cases 
of  emergency,  such  as  fires  or  accidents  to  the  supply  mains; 
that  the  water  as  it  reaches  the  consumer  is  sometimes  turbid, 
sometimes  of  a  milky  appearance,  and  sometimes  has  a  disagree- 
able taste  and  odor. 

IV.  That  the  defendant  company  acquired  said  water  system 
in  July,  1910,  that  preceding  the  final  hearing  in  this  case  the 
defendant  company  has  made  a  number  of  improvements,  consist- 
ing in  part  of  an  extension  of  the  intake  from  Roe  Hill  to  its 
present  location,  the  installation  of  screens  and  treating  plants  at 
the  emergency  reservoir  and  at  the  fore  bay  of  the  Wapatox  canal, 
the  installation  of  the  booster  pmap,  the  repairing  and  replacing 
with  iron  pipe  of  part  of  the  defective  wooden  pipes,  a  systematic 
flushing  of  the  mains  to  remove  foreign  matter  therefrom,  the 
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elimination  of  dead  ends^  etc. ;  that  said  improvements  have  re- 
snlted  in  bettering  previous  conditions  by  increasing  the  pressure 
available  for  fire  purposes  and  improving  the  quality  of  the  water. 

V.  That  said  water  system  makes  no  provision  for  the  storage 
of  water,  except  in  the  emergency  relservoir  hereinbefore  referred 
to ;  that  said  reservoir  is  an  excavation  in  the  earth  and  rock,  the 
sides  of  which  are  riprapped  with  small  stone ;  that  said  reservoir, 
which  is  located  at  Fruitvale,  has  a  capacity  of  about  1,800,000 
gallons. 

VL  That  only  about  one  fifteenth  of  the  water  flowing  in  the 
Wapatox  canal  is  used  for  a  city-water  supply,  the  balance  of 
said  water  being  used  for  power  purposes  by  the  defendant  com- 
pany; that  said  Wapatox  canal  is  an  open  concrete  lined  ditch 
which  runs  in  some  places  in  close  proximity  to  the  county  road 
and  is  crossed  by  said  road,  and  in  places  said  canal  runs  through 
a  settled  farming  district,  and  there  is  some  danger  that  the  water 
in  said  canal'may  become  contaminated  and  polluted ;  that  on  the 
upper  side  of  said  concrete  lined  canal  a  small  ditdi  has  been  so 
constructed  as  to  carry  off  waste  water  that  the  same  may  not 
flow  into  ihe  canal,  and  that  said  canal  has  been  fenced  against 
the  ingress  of  stock,  and  the  same  is  reasonably  protected. 

VII.  That  the  hypochlorite  treatment  of  water  is  in  use  in 
many  cities  in  the  United  States,  and  has  proved  very  effective  in 
removing  a  large  percentage  of  bacteria  and  practically  all  those 
of  intestinal  origin ;  that  it  is  not  in  the  least  dangerous  to  health, 
although  it  may  occasionally  result  in  noticeable  taste  or  odor; 
that  the  treatment  of  the  North  Yakima  water  was  prescribed  by 
Dr.  Lumsden,  of  the  United  States  Marine  Hospital,  and  seems 
to  be  strictly  in  accord  with  the  accepted  practice  throu^out  the 
country,  and  a  bacteriological  test  maintained  by  the  city  of 
North  Yakima  shows  that  the  water  is  remarkably  free  from  coli 
bacilli;  that  not  a  single  case  of  intestinal  disease  in  North 
Yakima  has  been  traced  to' the  use  of  water  from  the  Naches 
river. 

OPINION. 
In  reaching  a  decision  in  this  action  we  have  not  been  un- 
mindful of  the  fact  that,  since  the  granting  of  the  franchise 
under  which  the  respondent  is  operating  its  water  system,  the 
waters  of  the  Naches  river  have  not  undergone  much,  if  any, 
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change.  It  is  probable  that  the  waters  of  that  stream  are  no 
more  turbid  now  than  they  were  in  1904;  that  the  salmon  and 
eels  have  the  same  habits  now  that  they  had  then;  that  stock 
ranges  in  the  hills  now  as  they  were  wont  to  do  twelve  years  ago. 
There  were  settlements  in  die  Naches  valley  in  1904  above  the 
proposed  intake  suggested  by  the  franchise^  and  these  settlements 
likly  polluted  the  waters  of  that  stream  quite  as  much  as  does 
the  sparse  settl^nait  now  above  the  intake  of  the  Wapatox  canaL 

We  cannot  overlook  what  the  records  kept  by  the  city's  bac- 
teriologist show.  K  these  records  are  to  be  relied  upon,  the 
water  furnished  by  respondent  is  quite  as  healthful  as  the  artesian 
and  the  puritan  waters  sold  in  tiie  city,  for  drinking  purposes, 
and  that  the  waters  from  the  mains  is  as  pure  as  the  milk  supply. 

The  first  and  central  idea  in  a  water  supply  is  that  it  will  not 
endanger  the  health  of  those  who  may  use  it.  The  healthfulness 
of  the  water  being  determined,  mere  matters  of  sentim^it  are 
somewhat  inconsequential  and  must  be  subordinate  to  property 
rights.  In  vain  have  we  examined  the  voluminous  record  of  the 
evidence  in  this  case  to  find  a  single  case  of  intestinal  disease 
traceable  to  the  waters  of  either  the  Naches  or  the  Yakima  rivers. 
True  it  is  that  dead  fish  have  been  taken  frcm  the  mains  and 
pipes  of  the  respondent's  plant.  It  is  a  fact  that  onoe  upon  a 
time  a  human  body  was  taken  from  the  old  reservoir.  These 
things  are  unpleasant  and  are  extraordinary.  The  evidence  fails 
to  show  that  the  respondmit  has  carelessly,  or  regardless  of  the 
duty  it  owes  to  the  public,  permitted  the  entry  of  fish,  eels,  craw- 
fish, etc,  into  its  pipe  system.  We  are  satisfied  that  the  pres- 
ence of  fish  in  the  pipe  was  the  result  of  a  break  in  the  pipe  line. 

"Doctored  water"  is  the  thing  abhorred  by  most  of  the  wit- 
nesses. "It  kills  fish,"  "rots  out  tanks  and  pipe,"  "smells  and 
tastes  bad."  Nevertherless  Dr.  Lumsden,  certainly  an  eminent 
authority,  prescribed  the  hypochlorite  treatment,  and  Dr.  Tet- 
reau,  city  health  officer  of  North  Yakima,  did  not  ccmdemn  it 
Great  scientists,  in  the  main,  indorse  it,  and  many  of  our  cities 
are  using  it. 

If  we  were  to  rely  upon  the  weight  of  evidence,  even  a  reser- 
voir would  not  dispense  with  the  necessity  of  a  chlorite  treat- 
ment. 

If,  with  a  reservoir,  the  chlorite  treatment  must  be  continued^ 
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what  justifieation  would  there  be  for  liie  Ccmimissicm  to  order 
thlB  eompanj  to  spend  in  the  neighborhood  of  half  a  million 
dollars  in  building  a  reservoir  and  additional  pipe  lines  and, 
when  all  was  finished,  the  company  wonld  have  to  deal  with  an 
unsatisfied  clientele? 

As  to  the  water  question,  the  evidence  shows  that  in  North 
Yakima  there  are  many  people  of  many  minds.  Thus  far,  how- 
ever, not  one  of  them  has  thrown  any  light  upon  the  financial 
end  of  the  problem.  It  is  claimed  by  the  respondent  that  it  has 
now  practically  all  the  inhabitants  of  the  city  using  its  water,  and 
if  further  revenue  is  to  be  had,  it  must  come  from  the  munici 
pality.  Probably  this  Commission  has  no  power  to  compel  the 
city  to  take  an  additional  amount  of  water.  Can  the  Commis- 
sion,  r^ardless  of  additional  rev^^ue  to  tiie  respondent,  order  it 
to  do  something  not  called  for  by  the  franchise  under  which  it  is 
operating;  call  upon  it  to  do  something  at  a  cost  as  great  as  its 
present  investment,  which  might,  or  might  not,  remedy  the  fault 
complained  of  by  the  people? 

The  franchise  under  which  the  respondent  is  operating  is  clear 
in  its  provisions.  Section  8  thereof  provides  that  the  water  to  be 
supplied  be  taken  from  the  Naches  river,  seven  miles  or  more 
above  the  city  of  North  Yakima.  This  clause  was  interpreted 
when  the  first  intake  was  established.  The  respondent,  however, 
has  gone  beyond  the  letter  of  the  franchise,  and  has  extended  its 
system  to  a  point  beyond  the  main  settlements  along  the  river,  and, 
by  means  of  a  concrete  lined  canal  and  pipes,  is  furnishing  the 
best  water  practically  accessible.  Section  4  provides  that  a  pres- 
sure of  75  pounds  to  the  square  inch  at  the  intersection  of  Ya- 
kima avenue  and  Second  street  shall  always  be  available  for  fire 
purposes,  and  a  sufficient  pressure  shall  alwaj^  be  maintained  in 
the  mains  for  domestic  and  other  purposes.  Under  §  4  fire  pres- 
sure is  one  thing  and  domestic  pressure  another.  If  a  consistent 
pressure  of  75  pounds  was  to  be  maintained  for  fire  purposes,  it 
would  have  been  useless  to  have  spoken  of  domestic  pressure. 
While  75  pounds  is  unnecessary  as  a  domestic  pressure,  it  is 
probably  low  as  fire  pressure. 

If  the  respondent's  water  mains  and  pipes  were  constructed  to 
withstand  a  75-pound  pressure,  would  it  be  fair  now  to  exact  or 
demand  of  it  that  it  should  rebuild  its  system  as  to  stand  an  85, 

P.U.R.1916F. 


Digitized  by 


Google 


454  WASHINGTON  PUBLIC  SERVICE  COMMISSION. 

100,  or  125  pound  pressure!  Would  it  be  fair  to  exact  this 
when  there  is  no  showing  that  the  insurance  rates  are  abnormally 
high  in  North  Yakima,  and  when  the  fire  chief  admits  that  since 
the  booster  pump  was  installed  the  fire  pressure  has  not  been 
bad? 

In  this  world  things  are  relative.  In  proportion  to  its  income 
the  respondent  is  doing  quite  as  much  in  the  betterment  of  its 
plant  as  it  is  probable  that  the  city  itself  is  doing  in  its  mu- 
nicipal endeavors  or  the  people  in  their  activities.  It  is  no  time 
to  go  beyond  the  spirit  of  the  bond.  The  death  rate  in  North 
Yakima  is  so  low  as  to  invite  settlement,  and  intestinal  diseases 
are  at  a  minimum. 

There  is  nothing  in  the  law,  common  or  statutory,  liat  com- 
pels a  water  company  to  furnish  absolutely  pure  water  to  a  com- 
munity. Water,  in  the  state  of  nature,  is  never  pure.  What 
the  law  calls  for  is  a  reasonably  pure  supply.  Turbid  water  has 
been  termed  reasonably  pure,  and  many  cities  do  use  it  There 
are  few  streams  but  that  are  turbid  in  periods  of  freshet  and 
storm.  There  are  few  streams  that  have  water  free  from  all 
objections.  The  abundance  of  the  supply  of  water  furnished  by 
the  respondent  is  not  in  question,  and,  while  the  complaint  states 
that,  owing  to  leaks  in  respondent's  pipes  and  mains  the  land 
upon  which  the  city  is  built  has  been  saturated,  and  the  water 
table  brought  to  near  the  surface  of  the  ground,  the  evidence 
failed  to  support  such  a  contention.  The  evidence  shows  that 
the  respondent  has  its  Wapatox  canal  reasonably  sanitary,  and, 
in  the  absence  of  breaks  in  its  pipes,  live  fish,  eels,  etc.,  would 
not  be  allowed  to  enter  the  water  system,  and  the  improvements 
now  being  made  by  respondait  will  result  in  the  gradual  elimi- 
nation of  leaky  pipes.  We  wish,  and  we  are  sure  the  respondent 
wishes,  that  North  Yakima  might  have  an  ideal  supply  of  water. 
To  a  certain  extent  their  welfare  is  our  welfare  and  the  respond- 
ent's welfare.  Our  wish,  however,  is  not  law.  The  question 
that  confronts  us,  and  which  must  run  the  gauntlet  of  law,  is 
that  a  few  years  ago  a  franchise  was  granted  by  the  city  of  North 
Yakima  that  it  might  be  supplied  with  water.  By  the  terms 
of  that  franchise  the  water  of  the  Naches  river  was  to  be  used, 
and  the  character  of  the  water  plant  was,  in  certain  particulars, 
prescribed.     That  contract  is  still  binding  between  the  city  and 
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the  water  company.  Even  if  this  Commission  had  the  power, 
it  should  not  disturh  that  contract,  unless  for  the  gravest  of  rea- 
sons. If  the  evidence  showed  that  the  health  of  the  people  was 
affected  by  the  water  now  being  used,  we  would  act.  But  such 
is  not  the  case.  We  are  requested  to  do  something  that  might 
result  in  the  bankruptcy  of  the  respondent  company.  The  city 
demands  the  elimination  of  conditions  affecting  the  water  supply 
now  no  better  known  than  they  were  when  the  franchise  was 
granted. 

The  burden  for  a  better  water  supply  must,  in  some  form,  be 
borne  by  the  people  of  North  Yakima.  While  it  may  be  true 
that  $50  per  capita  is  not  too  great  a  sum  to  be  spent  for  the 
procurement  of  an  unquestioned  water  supply,  certainly  the 
respondent  or  its  predecessor  never  agreed  to  install  such  a  sys- 
tem for  the  people  of  that  city.  If  such  a  system  is  to  be  in- 
stalled, the  burden  of  its  installation  should  be  assumed  by  the 
residents  and  taxpayers  of  the  city. 

The  respondent  has  stated  that  it  was  withholding  certain  im- 
provements awaiting  decision  in  this  action.  We  shall  expect  it 
to  continue  its  improvements  and  make  such  betterments,  that 
the  city  may  have  available,  at  all  times,  proper  fire  protection, 
and  the  water  furnished  at  all  times  be  healthful. 

It  is  ordered  that  the  above-entitled  cause  be,  and  the  same 
hereby  is,  dismissed. 

Witness  the  Public  Service  Conmiission  of  Washington  this 
23d  day  of  August,  1916. 

The  Public  Service  Commission  of  Washington,  E.  P.  Blaine, 
Chairman;  Arthur  A.  Lewis  and  Frank  E.  Spinning,  Oonunis- 
sionenu 


WISOONSnC  RAIL.ROiU>  OOMBaSSION. 

NEWMAN  BEOTHEBS 

V. 

CHICAGO,  MILWAUKEE,  &  ST.  PAUL  RAILWAY 
COMPANY. 

ComntiaaionS'^  Jurisdiction '^Warehouse  or  industry  sites. 

The  Wisconsin  Commission  has  no  jurisdiction  over  the  leaa- 
P.U.R.1916F. 


Digitized  by 


Google 


456  WISCONSIN  RAILBOAD  COMMISSION. 

ing  of  warehouse  or  industry  sites  on  which  the  business  to  be  con- 
ducted is  of  a  private,  and  not  of  a  public,  nature. 

[September  12,  1916.] 

Pbtition  that  the  Chicago,  Milwaukee,  &  St.  Panl  Railway 
Company  be  required  to  lease  a  site  on  its  right  of  way  in  Juda, 
for  the  construction  of  lumber  and  coal  sheds,  and  to  construct 
a  spur  track  to  this  site ;  dismissed. 

By  the  Commission:  The  petition  requests  that  the  Chicago, 
Milwaukee,  &  St.  Paul  Railway  Company  be  required  to  lease 
a  site  on  its  right  of  way  in  the  village  of  Juda  for  the  construc- 
tion of  lumber  and  coal  sheds  by  the  petitioning  company,  and 
to  construct  a  spur  track  to  this  site. 

The  railway  company,  answering  the  petition,  takes  the  posi- 
tion that  the  erection  of  buildings  at  the  site  desired  by  the 
petitioner  would  obscure  the  view  of  trains  at  a  near-by  cross- 
ing, thereby  creating  a  dangerous  condition. 

A  hearing  was  held  at  Madison  on  September  11,  1916. 
Sprague  &  Jenks,  by  Burr  Sprague,  appeared  for  the  petitioner : 
and  Sanborn  &  Blake,  by  John  Sanborn,  for  the  respondent 

The  petiticmer  testified  that  the  business  which  he  wishes  to 
conduct  on  the  site  which  he  desires  to  secure  would  be  of  a 
private  nature,  and  not  in  any  sense  public  business. 

The  jurisdiction  of  the  Commission  with  reference  to  the  leas- 
ing of  warehouse  or  industry  sites  is  found  in  §  1802-a  of  the 
statutes.  This  section,  however,  limits  such  jurisdiction  to  the 
providing  of  suitable  sites  on  the  right  of  way  for  industries 
which  are  of  a  public  nature.  It  follows  that  the  Commission  is 
without  jurisdiction  to  grant  the  relief  sought  by  the  petitioner 
in  the  present  case. 

It  is  therefore  ordered  that  the  petition  herein  be  and  the  same 
is  hereby  dismissed. 

Dated  at  Madison,  Wisc^msin,  this  12th  day  of  September, 
1916. 

Railroad  Commission  of  Wisconsin,  by  Walter  Alexander,  Carl 

D.  Jackson,  and  Henry  R.  Trumbower,  Commissioners. 
P.UJU91QF. 
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WISCONSIN  RAHiROAD  COMMISSION. 

VILLAGE  OF  NEOSHO 

V. 

NEOSHO  ELECTEIC  COMPANY. 

Service '^  Electricity  ~^  AlUnight  service* 

All-night  electric  service  will  riot  be  required  to  be  restored  in  a 
village  until  a  majority  of  consumers  agree  to  an  increase  in  rates, 
where  it  appears  that,  owing  to  the  limited  ntimber  of  consumers,  it 
is  impracticable  to  furnish  continuous  service  at  the  ordinary  rates, 
that  comparatively  few  plants  of  the  same  class  give  such  service,  and 
that  the  additional  convenience  to  the  general  public  is  not  of  snf- 
fioient  importance  to  justify  the  neooBary  increase  in  expense. 

[September  12,  191«.] 

Complaint  by  the  village  of  Neosho  that  the  Neosho  Elec- 
tric Company  refuses  to  give  ccMitinuous  service,  that  the  voltage 
is  not  constant,  and  that  the  current  is  often  too  weak  for  motor 
operation;  complaint  as  to  continuous  service  dismissed  without 
prejudice,  and  company  otherwise  ordered  to  comply  with  the 
standards  of  electric  service  adopted  August  9,  1913. 

By  the  Commission:  The  petitioner,  a  regularly  organized 
village  in  Dodge  county,  alleges  that  the  Neosho  Electric  Com- 
pany has  refused  to  render  continuous  dectric  service.  The 
Commission  is  asked  to  investigate  the  situation  and  take  such 
action  as  the  facts  may  warrant. 

No  answer  was  filed  by  the  respcoident 

A  hearing  was  held  at  Neosho  on  March  21,  1916.  James 
Duklow  appeared  for  the  village,  and  E.  J.  Labui  for  liie  re- 
spondent. 

The  electric  plant  at  Neosho  is  owned  by  E.  J.  Labui,  and 
is  operated  in  connection  with  a  mill.  The  water  power  which 
drives  tiie  mill  machinery  also  furnishes  energy  for  the  dynamo. 
When  the  plant  was  constructed  in  1913,  a  storage  battery  auxil- 
iary was  included  in  the  equipment*  From  the  beginning  of  the 
operation  in  October,  1913,  to  June,  1915,  Ae  electric  service 
rendered  was  continuous.  During  the  month  of  June,  1915, 
the  storage  battery  auxiliary  became  unfit  for  service,  and  has 
not  been  replaced.  Since  that  time  no  service  has  beem  furnished 
between  11  p.  m.  and  5  ▲.  m. 

P.U.R.1916F. 


Digitized  by 


Google 


458  WISCONSIN  RAILROAD  CX)MMISSION. 

There  are  39  consumers  in  addition  to  the  village,  which  main- 
tains 14  street  lights  at  a  yearly  rate  of  $25  per  light  The  rate 
for  private  consumers  is  15  cents  per  kilowatt  hour  for  all  classes 
of  service.  Private  consumers  are  all  on  a  meter  basis,  but  no 
meter  tests  have  been  made  since  the  plant  was  installed. 

The  reasons  advanced  by  witnesses  for  the  restoration  of  con- 
tinuous service  relate  chiefly  to  the  need  of  lights  in  case  of  sick- 
ness or  other  emergencies  arising  during  the  period  of  nonopera- 
tion.  It  was  pointed  out  that  doctors  are  frequently  called  out 
at  night,  and  that  in  such  cases  they  are  hampered  by  the  lack 
of  electric  service.  Several  witnesses  stated  that  they  habitually 
use  lights  betwe^i  the  hours  of  11  p.  m.  and  5  a.  m.  in  connec- 
tion with  their  business  or  profession,  and  that  the  lack  of  electric 
service  is  a  serious  handicap.  Complaint  was  also  made  that 
the  voltage  is  not  constant,  and  that  the  current  is  often  too  weak 
to  properly  operate  motors  which  have  been  installed. 

The  respondent  contends  that  the  water  power  is  not  suiBcient 
to  furnish  the  necessary  energy  for  continuous  service,  and  that 
the  restoration  of  such  service  would  necessitate  the  purchase  and 
installation  of  an  auxiliary  plant.  It  is  alleged  fhat  the  expense 
incid^it  to  such  an  improvement  is  not  warranted  by  the  revenue 
derived. 

In  the  light  of  the  testimony,  and  upon  investigaticm,  we  find 
that  the  existing  conditions  at  iN'eosho  do  not  warrant  the  imme- 
diate resumption  of  all-night  electric  service.  Comparatively  few 
electric  plants  of  this  class  in  the  state  raider  ccmtinuous  serv- 
ice, and  in  many  cases  no  current  is  provided  during  the  day. 
Owing  to  the  limited  number  of  consumers,  it  is  impracticable  to 
successfully  furnish  continuous  service  at  the  ordinary  rafes 
xmder  present  conditions.  While  all-night  lighting  would  be  a 
great  convenience,  especially  for  certain  parties  who  have  occasion 
to  use  it  frequently,  it  does  not  appear  that  the  additional  con- 
venience to  the  general  public  would  be  of  suflScient  i^nportance 
to  justify  the  purchase  of  additional  equipment,  the  increase  in 
operating  expenses,  and  the  consequent  increase  in  rates.  If  a 
majority  of  the  consumers  are  willing  to  pay  an  increased  rate 
sufficient  to  warrant  the  resumption  of  all-night  service  and  so 
indicate  in  a  proper  petition,  this  matter  will  be  reopened  with- 
out prejudice. 
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However,  there  are  other  features  of  the  service  at  Neosho 
which  require  immediate  improvement.  An  accurate  station 
ammeter  should  be  installed,  station  records  properly  kept,  and 
meters  periodically  tested  as  provided  in  the  standards  for  gas 
and  electric  service  issued  under  date  of  August  9,  1913  (Re 
Standards  for  Gas  &  Electric  Service,  12  Wis.  R.  C.  R.  418). 
In  so  far  as  is  practicable  for  an  electric  plant  such  as  the  one 
in  question,  the  standards  of  service  above  mentioned  should  be 
strictly  followed. 

It  is  therefore  ordered  that  the  Neosho  Electric  Company 
install  at  its  Neosho  plant  an  accurate  station  anmieter,  keep 
proper  records,  provide  for  the  proper  testing  of  all  meters,  and 
otherwise  comply  with  ihe  standards  for  electric  service  pre- 
scribed by  the  Conunission  under  date  of  August  9,  1913, 
copy  of  which  is  attached  hereto  and  made  a  part  hereof,  pro- 
vided that  an  application  may  be  made  to  the  Commission  for 
an  exemption  with  respect  to  such  provisions  of  said  standards 
as  are,  in  the  opinion  of  the  company,  impracticable  for  the 
Neosho  plant. 

It  is  further  ordered  that  the  petition  herein  in  so  far  as  it 
relates  to  continuous  electric  service  be  and  the  same  is  hereby 
dismissed  without  prejudice  to  future  complaints. 

Dated  at  Madison,  Wisconsin,  this  12th  day  of  September, 
1916. 

Railroad  Commission  of  Wisconsin,  by  Walter  Alexander,  Carl 
D.  Jackson,  and  Henry  R.  Trumbower,  Commissioners. 


WISCONSIN  RAILROAD  COMMISSION. 

P.  L.  HOLLE  et  al. 

V. 

MINNEAPOLIS,  ST.  PAUL,  &  SAULT  STB.  MARIE  RAIL- 
WAY  COMPANY. 

Interstate    commerce  ^  State    interference -^  Stopping    of    interstate 
passenger  trains, 

A  state  Commissicm  has  jurisdictioii  to  require  the  stopping  of 
interstate  trains  at  a  border  community  located  within  40  miles  of  a 
metropolis  in  another  state,  to  enable  residents  to  visit  the  city  during 
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buBiness  hours  and  return  the  same  day,  and  to  improve  the  con- 
ditions of  traflSc  to  the  county  seat  via  said  city,— especially  as  ade- 
quate train  service  would  aid  rather  than  impair  interstate  service. 

[August  15,  1916.] 

Petition  alleging  that  passenger  train  service  at  Somerset  is 
inadequate;  order  requiring  defendant  to  stop  interstate  trains 
scheduled  to  arrive  and  leave  St  Paul  at  8 :15  a.  m.  and  7 :4:0  p. 
M.,  respectively,  on  signal  to  receive  and  discharge  passengers, 
or  at  its  option  provide  other  train  service  to  enable  residents  of 
Somerset  to  visit  St.  Paul  during  business  hours  and  return  the 
same  day. 

Upon  an  application  for  a  rehearing  alleging  that  the  Oom 
mission  had  ^cceeded  its  jurisdiction  in  making  the  order  in 
question,  which  according  to  statute  became  effective  in  twenty 
days,  the  Conmiission  extended  the  time  for  compliance  with  the 
order  to  some  date  to  be  fixed  by  subsequent  order,  pending  a 
decision  by  the  Commission  as  to  whether  a  rehearing  will  be 
granted. 

By  the  Commission:  The  petition,  which  is  signed  by  forty- 
nine  persons,  alleges  in  substance  that  the  passenger  train  serv- 
ice furnished  by  the  Minneapolis,  St.  Paul,  &  Sault  Ste.  Marie 
Railway  Company  at  Somerset  in  St.  Croix  county  is  inadequate. 
The  Commission  is  asked  to  require  the  respondent  to  improve  its 
service. 

The  respondent  in  its  answer  denies  that  its  passenger  service 
at  Somerset  is  inadequate. 

A  hearing  was  held  at  New  Richmond  on  May  17,  1916.  Dr. 
S.  J.  Phaneuf  appeared  for  the  petitioners  and  R.  V.  Gleason 
for  the  respondent. 

The  passenger  train  service  at  Somerset  is  as  follows : 

Westbound.  New  Richmond.  Somerset.  St.  Paul   (Minn.) 

f41  Lv.     1:00  P.  M.         Ar.  1:26  P.  M.  • 

1  Lv.     2:47  P.  M.         Lv.  3:02  p.  m.         At.  4:00  p.  M. 

llastbound. 

#  42  Lv.  10:30  A.  M.         Lv.  8:5.5  A.  M.  ♦ 

#  2  Lv.     9:35  A.  M.         Lv.  9:20  A.  M.        Lv.  8:20  A.  M. 

*Note.    Does  not  carry  passengers  to  or  from  St.  Paul. 

Trains  No.  41  and  No.  42  are  mixed  trains,  and  their  arriving 
time  is  so  close  to  that  of  the  other  two  trains  which  stop  at 
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Somerset  that  they  are  not  used  to  any  great  extent.  The  service 
consists  substantially  of  one  train  in  each  direction  daily. 

The  nearest  business  centw  east  of  SiHuerset  is  New  Bich^ 
mond,  a  distance  of  8  miles.  With  the  present  service,  resi- 
dents of  Somerset  can  go  to  !N'ew  Bidimond  and  return  the  same 
day,  arriving  at  9 :35  a.  m.  and  leaving  at  2 :4:7  p.  m.  However, 
a  trip  cannot  be  made  to  Sbmeraert  from  New  Bidmiond  in  a 
single  day.  It  was  asserted  that  many  traveling  men  who  now 
drive  from  New  Richmond  to  Somerset  would  use  the  trains  if 
the  desired  service  were  furnished.  However,  no  traveling  men 
or  other  persons  interested  in  readiing  Somerset  from  points  to 
the  east  on  respondent's  line  appeared. 

Witnesses  pointed  out  that  Hudson  is  the  county  seat  of  St. 
Oroiz  county,  and  that  business  trips  must  occasionally  be  made 
to  that  city  by  town  officers  and  other  residents  of  Somerset  and 
vicinity.  It  is  possible  to  reach  Hudson  via  New  Eiohmond 
without  crossing  into  [Minnesota,  but  the  train  connections  are 
rather  unfavorable.  The  more  usual  route  is*via  St.  Paul.  For 
the  latter  trip  it  is  necessary  to  leave  Somerset  at  3 :03  p.  m.,  ar- 
riving in  St  Paul  at  4 :00  p,  m.,  conneeting  there  with  a  Chicago, 
St.  Paul,  Minneapolis,  &  Omaha  Railway  Company  train,  and 
arriving  in  Hudson  at  6 :28  p.  m.  In  order  to  transact  business 
at  Hudson  during  business  hours,  it  is  necessary  to  remain  until 
the  second  morning,  arriving  in  Somerset  at  9 :20  a.  m. 

The  chief  complaint,  however,  is  with  reference  to  IraflSc  be- 
tween Somerset  and  St  Paul.  The  westbound  train  arrives  in 
that  city  at  4:00  p.  m.,  too  late  for  the  transaction  of  certain 
kinds  of  business.  If  a  patron  has  business  of  this  sort,  or  if  his 
business  cannot  be  completed  after  4:00  p.  m.,  he  is  obliged  to 
spend  the  following  day  in  the  city  and  return  the  second  morn- 
ing, arriving  in  Somerset  at  9 :20  a.  m. 

The  imincorporated  village  of  Somerset  has  a  population  of 
about  460,  and  the  town  of  the  same  name  has  a  total  population 
of  about  1,100,  most  of  whom  are  tributary  to  the  Somerset  sta- 
tion. Statistics  submitted  by  the  respondent  subsequent  to  the 
hearing  show  that  1,579  tickets  were  sold  at  Scwnerset  and  43 
cash  fares  collected  during  the  six  months,  July  to  December, 
1915,  inclusive.  Of  the  ticket  sales  763  were  interstate.  The 
interstate   revenue   was    $546.03    and   the   intrastate   rehremie 
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$349.48.  Revenue  from  ca§h  fares  was  $22.65.  The  total  pas- 
senger earnings  were  $918.16.  Witnesses  pointed  out  that  many 
persons  now  drive  to  or  from  New  Richmond  or  Stillwater  in 
order  to  make  a  quicker  business  trip  to  St.  Paul,  and  that  if 
better  service  were  provided  the  traffic  would  be  materially  in- 
creased. 

Petitioners  desire  to  have  train  No.  8  westbound,  and  train 
No.  4  eastbound,  stop  at  Somerset.  Train  No.  3  is  now  sched- 
uled to  leave  New  Richmond  at  7 :07  a.  m.  and  to  arrive  in  St. 
Paul  at  8 :15  a.  m.  Train  No.  4  is  scheduled  to  leave  St  Paul 
at  7 :40  p.  m.  and  to  arrive  at  New  Richmond  at  8 :47  p.  m.  The 
service  of  these  two  trains  would  enable  residents  of  Somerset  to 
visit  Hudson,  their  county  seat,  or  St.  Paul  and  return  the  same 
day,  having  a  reasonable  time  for  the  transaction  of  business  in 
those  cities.  It  would  also  emjble  traveling  men  to  visit  Somerset 
from  New  Richmond  by  train. 

The  respondent's  superintendent  testified  that  trains  No.  8 
and  No.  4  are  limited  interstate  trains  competing  for  through 
business  between  Chicago  and  Minneapolis  with  other  interstate 
railroads,  and  that  to  stop  them  at  all  stations  comparable  in 
traffic  to  Somerset  would  seriously  impede  the  through  servica 
He  said  that  the  respondent  contemplates  operating  another  train 
in  each  direction  for  local  service  between  Chippewa  Falls  and 
St  Paul  as  soon  as  the  traffic  demands  such  additional  service, 
but  expressed  the  opinion  that  this  improvement  is  not  warranted 
at  the  present  time. 

Counsel  contends  that  the  additional  service  sought  by  the 
petitioners  is  primarily  for  the  purpose  of  facilitating  interstate 
traffic,  namely,  traffic  from  Somerset  to  St  Paul  and  from  Somer- 
set to  Hudson  via  St.*  Paul,  and  that  the  Commission  is  without 
jurisdiction  in  the  premises. 

The  supreme  court  of  Wisconsin  in  Chicago,  B.  <fe  Q.  R  Co. 
V.  Railroad  Commission,  162  Wis.  654,  140  N.  W.  296,  upheld 
an  order  of  the  Commission  requiring  certain  interstate  trains 
to  stop  at  Cochrane,  using  the  following  language  in  the  opinion : 
"The  principles  above  referred  to  may  be  summarized  as  fol- 
lows:  (a)  Every  station  is  entitled  to  reasonably  adequate  do- 
mestic and  interstate  service ;  (b)  state  regulations  which  go  no 
furthet  than  jto  require  such  service  are  neither  unreasonable  nor 
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unduly  restrictive  of  interstate  commerce;  (c)  a  state  has  the 
right  to  demand  reasonably  adequate  interstate  service  as  well  as 
domestic  service  at  any  station  within  its  borders;  (d)  in  deter- 
mining what  is  reasonably  adequate  service  due  regard  may  be 
had  to  the  convenience  of  the  public ;  and  (e)  a  slight  or  indirect  * 
interference  with  interstate  commerce  does  not  render  a  state 
regulation  void  provided  it  is  not  made  for  such  purpose  but 
for  another  legitimate  object^ 

This  decision  was  appealed  to  the  United  States  Supreme  Court 
and  overruled  by  that  body  on  the  ground  that  the  eitisting  service 
at  Cochrane  was  adequate.  (Chicago,  B.  &  Q.  R.  Co.  v.  Rail- 
road Commission,  287  XJ.  S.  220,  59  L.  ed.  926,  P.U.R.1915C, 
309,  86  Sup.  Ct.  Rep.  560.)  In  its  opinion  the  Supreme  Court 
of  the  United  States  used  the  following  language :  'Tii  review- 
ing the  decision  we  may  start  with  certain  principles  as  estab- 
lished :  (1)  It  is  competent  for  a  state  to  require  adequate  local 
facilities,  even  to  the  stoppage  of  interstate  trains  or  the  re- 
arrangement of  their  schedules.  (2)  Such  facilities  existing — 
that  is,  the  local  conditions  heUng  adequately  met — ^the  obligation 
of  the  railroad  is  performed,  and  the  stoppage  of  interstate  trains 
becomes  an  improper  and  illegal  interference  with  interstate  com- 
merce. (8)  And  this,  whether  the  interference  be  directly  by 
the  legislature  or  by  its  conamand  through  the  orders  of  an  admin- 
istrative body.  (4)  The  fact  of  local  facilities  this  court  may 
determine,  such  fact  being  necessarily  involved  in  the  determina- 
tion of  the  Federal  question  whether  an  order  concerning  an 
interstate  train  does  or  does  not  directly  regulate  interstate  com- 
merce, by  imlposing  an  arbitrary  requirement.*' 

In  an  earlier  decision  (Lake  Shore  &  M.  S.  R.  Co.  v.  Ohio, 
173  U.  S.  285,  43  L.  ed.  702,  19  Sup.  Ct.  Rep.  465)  the  United 
States  Supreme  Court  has  expressed  itself  clearly  on  the  point 
in  question.  The  salient  portions  of  this  opinion  are  quoted 
below:  "In  the  absence  of  l^slation  by  Congress,  it  would  be 
going  very  far  to  hold  that  such  an  enactment  as  the  one  before 
us  was  in  itself  a  regulation  of  interstate  commerce.  It  was 
for  the  state  to  take  into  consideration  all  the  circumstances  af- 
fecting passenger  travel  within  its  limits,  and  as  far  as  prac- 
ticable make  such  regulations  as  were  just  to  all  who  might  pass 
over  the  road  in  question.  It  was  entitled  of  course  to  provide 
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for  the  convenience  of  persons  desiring  to  travel  from  one  point 
to  another  in  the  state  on  domestic  trains.  But  it  was  not  bound 
to  ignore  the  convenience  of  those  who  desired  to  travel  from 
places  in  the  state  to  places  beyond  its  limits,  or  the  convenience 
•of  those  outside  of  the  state  who  wished  to  come  into  it.  Its 
statute  is  in  aid  of  interstate  commerce  of  that  character.  It 
waa  not  compelled  to  look  only  to  the  convenience  of  those  who 
desired  to  pass  through  the  state  without  stopping.  Any  other 
view  of  the  relations  between  the  state  and  the  corporation  created 
by  it  would  mean  that  the  directors  of  ihe  corporation  could 
manage  its  affairs  solely  with  reference  to  the  interests  of  stock- 
holders and  without  taking  into  consideration  the  interests  of 
the  general  public.  It  would  mean  not  only  that  such  directors 
were  the  exclusive  judges  of  the  manner  in  which  the  corporation 
should  discharge  the  duties  imposed  upon  it  in  the  interest  of 
the  public,  but  that  the  corporation  could  so  n^^ulate  the  running 
of  its  interstate  traina  as  to  build  up  cities  and  towns  at  the  ends 
of  its  line  or  at  favored  points,  and  by  that  means  destroy  or 
retard  the  growth  and  prosperity  of  those  at  intervening  points. 
It  would  mean  also  that  beyond  the  power  of  the  state  to  prevent 
it,  the  defendant  railway  company  could  run  all  its  trains  through 
the  state  without  stopping  at  any  city  within  its  limits  however 
numerous  its  population,  and  could  prevent  the  pe(^le  along  its 
road  within  the  state  who  desired  to  go  beypnd  its  Umits  from 
using  its  interstate  trains  at  all,  or  only  at  such  pmnts  as  the 
company  chose  to  designate.  A  principle  that  in  its  application 
admits  of  such  results  cannot  be  sanctioned," 

In  the  present  case  the  objections  to  the  purely  intrastate  train 
service  are  not  serious,  apd  would  not  in  themselves  justify  an 
order  requiring  any  additional  service  for  Somerset  at  the  presoit 
time.  However,  ScwnCTset  is  a  border  community  located  within 
40  miles  of  a  metropolis  in  another  state.  Naturally  the  greater 
portion  of  the  traffic  originating  there  flows  to  and  from  the  city 
and  is  interstate  in  character.  Adequate  local  service  for  S(Mner- 
set  must  provide  reasonable  access  to  St.  Paul,  which  is  the  nat- 
ural market  center,  and  such  local  service  must  therefore  be 
largely  interstate  in  character.  The  provision  for  access  to  St. 
Paul  will  also  improve  the  conditions  of  traffic  to  the  county  seat 
at  Hudson,  likewise  interstate  in  character  when  the  trip  is  made 
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▼ia  St.  PanL  To  ifequire  reasonably  adequate  train  servioe  be- 
twetti  Samertet  and  St.  Paul  will  not  impair  intei«tate  service, 
but  will  rather  be  in  aid  of  it.  With  these  conditions  in  mind  we 
feel  that  the  stopping  of  the  interstate  trains  at  Somerset  as 
requested  by  the  petition^ns  is  within  tibie  jurisdicion  of  this 
Commission. 

We  find  that  the  local  train  service  furnished  by  the  respondent 
at  Somerset  is  inadequ&te,  and  that  the  establishment  of  flag 
stops  at  that  station  for  trains  No.  3  and  No.  4,  or  the  operation 
of  additional  trains,  is  necessary  for  the  reasonable  accommoda- 
tion of  the  public. 

It  is  therefore  ordered  that  the  respondent,  the  Minneapolis, 
St.  Paul,  &  Sault  Ste.  Marie  Railway  Company,  stop  its  trains 
number  3  westbound  and  number  4  eastbound,  now  scheduled 
to  arrive  and  leave  St  Paul  at  8  :I5  a.  m.  and  7 :40  p.  m.,  re- 
speotively,  at  SiHnerset  cm  signal  to  receive  and  diseharge  paa- 
sengers,  or  at  its  option  provide,  other  train  service  which  will 
enable  residents  of  Somerset  to  visit  St.  Paul  and  return  the 
same  day,  having  a  i-easonable  time  in  that  city  during  ofiice 
hours  for  the  transaction  of  business. 

Dated  at  Madison,  Wisconsin,  thiB  15th  day  of  August,  1916. 

Bailroad  Commission  of  Wisconsin,  by  Walter  Alexaiider  and 
Henry  R.  Trumbower,  Commissiimers. 


WISCONSIN  RAILROAD  COMMISSION. 

JOSEPH  DENNING  et  al. 

v. 

JANESVILLE  WATER  COMPANY. 

Service '^  Jurisdiction  of  Commission '^Municipal  plant  ^Burden  of 
expense  of  extension, 

1.  The  Wisconsin  Commission  lias  no  power  to  require  a  citj  which 
operates  a  water  plant  and  has  adopted  §§  925-96  to  925-105  inclu 
sive  of  the  Statutes  to  lay  mains  and  install  street  boxes  and  shut* 
offs  at  its  own  expense,  since  the  statute  gives  to  the  municipal  coim- 
cil  full  jurisdiction  over  the  question  of  pajing  for  the  cost  of  mains 
and  connections. 

Service-^ Water '^Exptmse  of  installing  service  pipes  from  main  to 
curh. 

2.  The  Wisconsin  Commission,  although  recognising  that  it  ha< 
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no  Jnrisdiciioii  im  fh«  premifles,  recommended  thai  a  monidiMd  water 
plant  install  at  its  own  expense  the  servioe  pipe  from  the  main  to 
the  curb.  ' 

Reparation  —  Jurisdiction  of  Commission  ~  W(Uer  —  Payments  for 
service  pipes, 

3.  The  Wisconsin  Commission  is  without  jurisdiction  to  order 
refund  of  consumers'  payments  for  installation  of  service  pipes. 

[S^tember  12,  1916.] 

Complaint  by  Joseph  Denning  and  other  residents  to  compel 
the  city  of  Janesville,  having  purchased  the  plant  of  the  Janes- 
vrille  Water  Company,  to  bear  all  the  cost  of  extensions  of  mains 
and  other  expenses;  dismissed  without  prejudice,  it  being  recom- 
mended that  the  utility  bear  the  expense  of  the  service  pipes  from 
the  main  to  the  curb. 

By  the  Commission:  [1,  2]  Hearing  in  the  above-entitled 
matter  was  on  a  petition  signed  by  about  thirty  residents  of 
Janesville,  asking  that  where  there  were  five  or  more  water  con- 
sumers in  any  regularly  sized  block  in  Janesville  that  the  city 
water  company  be  compelled  to  lay  the  mains  in  such  street  at 
its  own  expense,  and  to  bring  water  to  the  property  line,  furnish 
and  install  the  street  boxes  and  shut-oflF  at  their  own  cost  and  ex- 
pense; and  it  is  allied  that  it  is  unjust  for  a  few  people  to  pay 
for  all  future  water  company  equipment  when  they  are  compeUed 
to  pay  the  same  water  rate  as  those  whose  equipment  was  fur- 
nished gratis  by  the  old  corporation ;  also  asking  that  all  persons 
who  have  been  compelled  to  pay  for  such  equipment  since  the 
water  company  was  taken  over  by  the  city  be  reimbursed  by  the 
city  water  company. 

Hearing  was  held  at  the  city  of  Madison  on  June  19,  1916, 
Joseph  Denning  appearing  for  the  petitioners,  and  Mayor  J.  A, 
Fathers  and  W.  H.  Doherty,  City  Attorney,  appearing  for  the 
respondent. 

About  a  year  ago  the  city  of  Janesville  purchased  and  took  pos- 
session of  the  water  plant  in  that  city,  and  is  now  operating  it  as 
a  municipal  public  utility.  The  parties  appeared  to  have  treated 
the  complaint  as  though  it  were  properly  brought  against  the  city 
of  Janesville,  as  a  water  utility,  instead  of  against  the  Janesville 
Water  Company.  After  acquiring  said  plant,  the  city  adopted 
§§  925-95  to  925-106,  inclusive,  of  the  Statutes.     Section  925- 
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100  applies  therefore  to  the  city  of  Janesville  and  reads  as  fol- 
lows :  "The  board  of  public  works  before  laying  any  water  pipe 
or  heating  pipe  along  any  street,  alley  or  other  line  in  said  cily 
shall  assess  against  the  several  lots,  parts  of  lots,  or  parcels  of 
land  which  may  front  or  abut  on  the  proposed  line  of  water  pipe 
or  heating  pipe,  or  which  may  be  contiguous  to  and  used  in  con- 
nection with  any  such  lot  or  parcel  of  land,  such  sum  as  such  lot 
or  parcel  of  land  will  be,  i^i  the  judgment  of  said  board,  specially 
benefited  by  reason  of  laying  such  water  pipe  or  heating  pipe, 
not  to  exceed,  however,  the  amount  prescribed  in  the  next  see- 
tion.^' 

Subsection  2  provides  that  no  lot  shall  be  subjected  to  payment 
ci  more  than  one  assessment  for  water  pipe  laid  in  the  street  or 
alley;  and  cities  of  the  fourth  class,  by  subsection  4,  may  extend 
the  mains  along  the  public  streets  and  alleys  at  the  expense  of 
the  city,  where  there  has  be^i  a  water  system  constructed  and 
water  pipe  laid  along  the  public  streets  previous  to  the  adoption 
of  chapter  48-a  of  the  Statutes. 

The  city  submitted  facts  showing  that  it  was  under  a  commis- 
sion government,  and  its  board  of  public  works  consisted  of  the 
commission,  city  attorney,  and  city  engineer.  The  city  of  Janes- 
ville is  a  city  of  the  third  class.  We  are  of  the  opinion  that  the 
sections  of  the  Statutes  referred  to  place  the  question  of  paying 
for  the  cost  of  mains  within  the  discretion  of  the  council.  The 
city  has  also  adopted  §  925-106,  which,  among  other  things,  pro- 
vides that  "in  cases  where  the  waterworks  plant  is  now  owned  or 
may  hereafter  be  purchased  by  the  city,  the  extension  of  mains 
after  such  purchase  shall  be  made  at  the  expense  of  the  city  at 
large,  or  at  the  expense  of  abutting  properly,  as  the  council  shall 
determine/' 

This  section  of  the  Statutes,  chapter  280  of  the  Laws  of  1909, 
is  subsequent  to  the  passage  of  the  Public  Utility  act. 

The  conclusion  of  the  Commission  is,  therefore,  that  it  is  with- 
out jurisdiction  to  interfere  in  the  premises.  At  the  same  time, 
we  desire  to  call  attention  to  a  discussion  of  this  matter  in  the 
case  of  Webber  v.  Lake  Mills,  12  Wis.  R.  C.  R.  577,  where  it  was 
pointed  out  "that  property  owners  along  a  given  extension  of  wa- 
ter mains  will  not,  as  a  rule,  be  benefited  by  all  of  its  capacity, 
and  the  cost  of  the  extension  as  a  part  of  the  capacity  will  usual- 
ly be  intended  for  future  use  in  supplying  more  remote  territory 
P.U.R.1916F. 
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through  further  extensions  in  the  same  g^ieral  direction.  This^ 
of  course,  is  no  direct  b^iefit  to  abutting  property,"  and  there 
an  equitable  arrangement  is  suggested  by  the  Commission. 

In  regard  to  the  service  pipes  extending  from  main  to  curb,  we 
call  attention  to  §  l797m-90.  As  a  general  proposition,  the 
utility  is  required  to  furnish  the  facilities  and  appliances  for  ren- 
dering service.  That  section,  however,  provides  that  it  shall  not 
require  the  furnishing  of  such  appliances  situated  in  and  upon 
the  premises  of  any  consumer  or  user,  except  telephone  station 
equipment  upon  the  subscriber's  premises,  and,  unless  otherwise 
ordered  by  the  Commission,  meters  and  appliances  for  measure- 
ment of  any  product  or  service. 

There  is  much  to  be  said  in  favor  of  the  rule  requiring  the 
service  pipe  between  the  main  and  the  curb  being  installed  by 
tlie  public  utility  at  its  own  expense.  In  this  case  no  specific 
complaint  was  made  to  the  Commission  by  anybody  who  felt  ag- 
grieved in  regard  to  the  matter.  It  was  stated  on  the  examina- 
tion by  the  city  attorney  that  it  was  expected  that  an  investiga- 
tion of  the  municipal  water  utility  practices  in  Janesville  would 
be  made  in  the  near  future  by  the  Commission,  covering,  how- 
ever,«a  larger  field  than  was  presented  by  the  petition  here,  and 
it  was  suggested  that  some  of  these  matters  might  be  taken  up  at 
that  time.  In  our  opinion  the  more  equitable  practice  is  for  the 
public  utility  to  put  in  at  its  own  expense  the  service  pipe  from 
main  to  curb. 

[3]  The  Commission  is  without  any  jurisdiction,  of  course,  to 
order  the  refund  of  any  payments  made  in  r^ard  to  service 
pipes,  and  nobody  appeared  before  the  Commission  to  testify  to 
any  injury  in  regard  thereto. 

It  is  hereby  recommended  that  the  water  utility  at  Janesville 
adopt  a  rule  whereby  in  the  future,  when  new  service  pipes  are 
installed,  that  part  of  the  service  pipe  between  the  main  and  the 
curb  line  be  installed  by  the  public  utility  at  its  own  expense. 

The  complaint  is  hereby  dismissed,  without  prejudice,  how- 
ever, to  future  action  by  the  Cwnmission  in  regard  to  any  of  the 
practices  of  the  water  utility  in  Janesville. 

Dated  at  Madison,  Wisconsin,  this  12th  day  of  September, 
1916. 

Railroad  Commission  of  Wisconsin,  Carl  D.  Jackson,  Henry 

R.  Trumbower,  and  Walter  Alexander,  Commissioners. 
P.U.R.1916F. 
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CAIilFORNIA  StrPR&MS  COI7RT. 

DAN  CLEMMONS  et  aL 

v. 

EAILEOAD  COMMISSION  OF  STATE  OF  CALIPOENIA. 

[L.  A.  4425.] 

(—  cal.  — ,  159  Pac.  713.) 

Certiorari '-^  Review  ef  rate  orders  Oh jectian  to  jurisdtetion -^  Tifne 
of  tndMng. 

1.  An  objection  in  certiorari  to  review  a  rate  order,  that  petition- 
ers did  not  make  timely  application  to  the  Commission  for  a  rehearing, 
as  required  by  §  66  of  the  Public  Utilities  act,  goes  to  the  Jurisdic- 
tion of  the  cofmt  and  may  be  urged  at  any  subsequent  stage  of  the  pro- 
ceedings, notwithstanding  it  was  urged  on  reply  to  an  order  to  show 
cause  and  the  writ  had  been  ordered  issued. 

Certiorari  —  Review  of  rate  order  —  Application  for  rehearing  as  con^ 
dition  precedent, 

2.  Review  by  certiorari  of  a  rate  order,  as  provided  by  8  67  of  the 
Public  Utilities  act,  cannot  be  had  where  petitioners  have  not  made 
timely  application  to  the  Commission  for  a  rehearing,  as  expressly  re- 
quired by  §  66  of  the  act. 

Appeal  and  review  —  Rate  order  —  Petition  for  rehearing  —  Time  for 
fUing. 

3.  A  petition  for  rehearing  on  an  order  in  proceedings  initiated 
by  a  utility  must  be  dismissed  if  not  made  before  the  effective  date 
specified  therein,  under  §  66  of  the  California  act,  requiring  such  pe- 

^  titions  to  be  made  before  the  effective  date  of  the  order,  although  filed, 
in  oomplianee  with  §  61a  of  the  statute  providing  that  an  order  of  the 
Commission  does  not  take  effect  imtil  twenty  days  after  service,  since 
the  latter  statute  applies  only  to  orders  in  proceedings  against  a  pub- 
lic utility. 
Certiorari --^  Review -^  Application  for  refhearing -^  IntpossibUity  of 
fnalcing. 

4.  That  the  Commission  may  decree  that  an  order  shall  be  effective 
within  such  a  short  time  that  it  is  impossible  to  petition  for  a  rehear- 
ing does  not  prevent  the  application  of  §  66  of  the  Public  Utilities  act, 
pro>4ding  that  no  court  review  shall  be  had  unless  application  for  a 
rehearing  is  made  to  the  Commission  before  the  effective  date  of  the 
order. 

[August  4,  1916.] 

In  banc.  Application  by  Dan  Clemmons  and  another  for  a 
writ  of  certiorari  to  review  a  rate  order  by  the  Commission ;  pro- 
ceedings dismissed. 
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« 
Appearances:    James  Donovan  and  F.  E.  Davis,  both  of  Los 

Angeles,  for  petitioners;  Douglas  Brookman,  of  San  Francisco, 

for  respondents. 

SlosSy  J.,  delivered  the  opinion  of  the  court: 

This  is  a  proceeding  brought  to  review  an  order  of  the  Rail- 
road Commission,  Tujunga  Water  &  Power  Compcmy,  a  cor- 
poration engaged  in  supplying  water  in  certain  territory  in  the 
county  of  Los  Angeles,  applied  to  the  Commission  for  an  increase 
of  rates.  Certain  consumers,  including  the  petitioners  above 
named,  appeared  and  resisted  the  application.  After  a  hearing 
the  Commission,  on  July  8,  1916,  made  and  filed  its  order  estab- 
lishing a  schedule  of  rates  greater  than  those  theretofore  in  force. 
Th&  order  contained  a  provision  that  the  authorized  schedule  be 
put  into  effect  on  and  after  July  15,  1915.  On  August  13,  1915, 
Dan  and  William  Clemmons,  petitioners  herein,  filed  with  the 
Commission  their  application  for  a  rehearing.  The  rehearing 
was  denied  on  various  grounds,  one  of  them  being  that  the  appli- 
cation had  not  been  presented  within  the  time  allowed  by  law. 
The  applicants  petitioned  this  court  for  a  writ  of  certiorari. 

[1]  In  the  first  instance,  we  issued  an  order  to  show  cause  why 
a  writ  of  certiorari  should  not  issue.  In  response  to  this  order, 
the  Commission  raised  the  objection  that  its  order  could  not  be 
reviewed  here  because  timely  application  had  not  been  made  to 
the  Commission  itself  for  rehearing.  Public  Utilities  act,  §  ft6. 
On  the  return  day  of  the  order  to  show  cause,  the  court  directed 
the  issuance  of  a  writ  of  certiorari,  and  return  to  this  writ  has 
been  duly  made. 

Notwithstanding  our  order  that  a  writ  issue,  the  respondents 
are  not  precluded  from  continuing  to  insist,  as  they  do,  upon 
their  preliminary  objection  raised  in  response  to  the  order  to 
show  cause.  In  ordering  the  issuance  of  the  writ  of  certiorari  we 
did  not  finally  pass  upon  the  merits  of  this  objection.  '  In  any 
event,  the  point  goes  to  the  jurisdiction  of  the  court,  and  it  may, 
therefore,  be  raised  at  any  stage  of  the  proceedings. 

The  Public  Utilities  act  (§  67)  provides  that  "within  thirty 
days  after  the  application  for  a  rehearing  is  denied,  or,  if  the  ap- 
plication is  granted,  .  .  .  within  thirty  days  after  the  rendi- 
tion of  the  decision  on  rehearing,  the  applicant  may  apply  to  the 
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supreme  court  of  this  state  for  a  writ  of  certiorari  or  review 
...  for  the  purpose  of  having  the  lawfulness  of  the  original 
order,  or  decision  or  the  order  or  decision  on  rehearing  inquired 
into  and  determined/'     [Laws  1911,  Extra  Sess.  p.  55.] 

The  same  section,  after  defining  the  scope  of  such  wjit  of  re- 
view, declares  that  ^*no  court  of  this  state  (except  the  supreme 
court  to  the  extent  herein  specified)  shall  have  jurisdiction  to  re- 
view, reverse,  correct,  or  annul  any  order  or  decision  of  the  Com- 
mission or  to  suspend  or  delay  the  execution  or  operation  thereof, 
or  to  enjoin,  restrain  or  interfere  with  the  Commission  in  the 
performance  of  its  official  duties ;  provided,  that  the  writ  of  man- 
damus shall  lie  from  the  supreme  court  to  the  Commission  in  all 
proper  cases.'* 

[2]  The  validity  of  these  limitations  upon  the  control  of  the 
courts  of  this  state  over  the  acts  of  the  Eailroad  Commission  was 
definitely  settled  in  Pacific  Teleph.  &  Tel^.  Co.  v.  Eshleman, 
166  Cal.  640,  50  L.E.A.(N.S.)  652,  137  Pac.  1119,  Ann.  Cas. 
1915C,  822.  All  of  the  justices  who  took  part  in  the  decision  of 
that  case  agreed  that  the  conclusion  just  stated  was  the  necessary 
consequence  of  the  constitutional  grant  to  the  legislature  of  au- 
thority to  confer  powers  upon  the  Railroad  Commission,  such 
authority  being  "expressly  declared  to  be  plenary  and  unlimited 
by  any  provision  of  this  Constitution.*'  Const  art  12,  §  22. 
Section  66  of  the  Public  Utilities  act  provides  that  "no  cause  of 
action  arising  out  of  any  order  or  decision  of  the  Commission 
shall  accrue  in  any  court  to  any  corporation  or  person  unless  such 
corporation  or  person  shall  have  made,  before  the  effective  date  of 
said  order  or  decision,  application  to  the  Commission  for  a  re- 
hearing/' 

Since  in  the  case  at  bar  "the  effective  date''  of  the  order  com- 
plained of  was,  by  the  order  itself,  declared  to  be  July  15,  1915, 
and  since  application  for  rehearing  was  not  made  until  twenty- 
nine  days  after  that  date,  it  follows  that  the  petitioners  have  lost 
tlieir  right  to  apply  to  this  court,  or  to  any  court  of  this  state^  for 
a  review  of  the  action  of  the  Commission. 

[3]  The  petitioners  seek  to  escape  the  effect  of  this  reasoning 
by  the  contention  that,  under  §  61a  of  the  act,  orders  of  the  Com- 
mission do  not  take  effect  until  twenty  days  after  service  of  such 
orders.     It  is  claimed,  and  the  evidence  seems  to  support  the 
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claim,  that  there  was  no  service  of  the  order  in  this  case  npon 
these  petitioners  or  their  attorney  until  within  twenty  days  prior 
to  the  filing  of  the  application  for  rehearing.  We  are  satisfied, 
however,  that  the  provision  of  §  61a  thus  relied  upon  by  the  pe- 
titioners has  no  application  to  the  present  case.  Section  60  pro- 
vides for  the  making  of  complaint,  by  the  Commission  of  its  own 
motion,  or  by  any  person  interested,  against  any  public  utility. 
Such  complaint  is  to  be  served  by  c<^y  upon  the  corporation  or 
person  complained  of,  and  time  is  to  be  set  for  the  hearing.  Sec- 
tion 61a,  which  immediately  follows,  begins  by  providing  for  a 
hearing  at  the  time  so  fixed.  It  then  goes  on  to  provide  for  the 
order  of  the  Commission,  and  states  that  a  "copy  of  such  order, 
certified  under  the  seal  of  the  Commission,  shall  be  served  upon 
the  corporation  or  person  complained  of,  or  his  or  its  attorney. 
Said  order  shall,  of  its  own  force,  take  effect  and  become  opera- 
tive twenty  days  after  the  service  thereof,  except  as  otherwise 
provided.    ..." 

These  provisions  in  §  61a  have  reference  to  an  order  made  af- 
ter the  hearing  contemplated  in  that  section,  and  such  hearing 
clearly  is  one  following  a  complaint  presented  under  §  60.  Sec- 
tions 60  and  61a  both  deal  with  a  proceeding  initiated  by  com- 
plaint against  a  corporatioil  or  person  conducting  a  public  utility. 
Neither  section  has  any  reference  to  a  proceeding  like  the  pres- 
ent, where  the  public  utility  itself  has  instituted,  a  proceeding 
before  the  Commission,  and  is  seeking  relief  which  may  affect  all 
of  its  numerous  patrons.  The  soundness  of  this  distinction  is 
made  quite  apparent  by  a  consideration  of  the  next  succeeding 
section  (62),  which  deals  specifically  with  proceedings  initiated 
by  public  utilities  for  the  purpose  of  getting  some  affirmative  re- 
lief. This  section  provides  for  complaints  by  public  utilities,  and 
authorizes  the  Commission  to  hear  such  complaints  ex  parte  or 
after  service  upon  such  parties  as  may  be  designated  by  the  Com- 
mission. In  such  proceedings,  the  many  consumers  or  other 
members  of  the  public  who  may  be  affected  are  not  included  in 
the  term  "the  corporation  or  person  complained  of,"  as  used  in 
§  61a,  and  that  section  has  no  application.  Where,  as  in  this  case, 
a  public  utility  seeks  to  have  its  rates  raised,  every  consumer  is 
as  much  a  person  complained  of  as  is  any  other.  If  the  peti- 
tioners' contention  be  sound,  an  order  authorizing  an  increase  of 
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rates  would  not  be  eflFective  until  twenty  days  after  setvice  of  the 
order  upon  every  consumer.  We  do  not  think  this  is  the  intent 
of  the  statute,  or  within  a  fair  interpretation  of  its  terms. 

[4]  In  the  absence  of  any  provision  to  the  contrary  in  the  stat- 
ute, we  see  no  reason  to  doubt  that  the  Commission  may  provide 
in  its  discretion  for  the  time  when  its  orders  shall  take  effect  It 
is  urged  by  the  petitioners  that  the  Commission  might  fix  so  short 
a  time  tiiat  it  would  be  impossible  to  petition  for  a  rehearing,  and 
might  thereby  deprive  a  party  aggrieved  of  any  right  to  resort  to 
the  courts  for  redress.  But  the  answer  to  this  is  that  the  legisla- 
ture might  have  withheld  from  the  courts  of  the  state  any  power 
of  reviewing  the  acts  of  the  Commission.  Pacific  Teleph.  & 
Teleg.  Co.  v.  Eshleman,  supra.  The  power  of  review  which  is 
given  must  be  exercised  within  the  limits  and  upon  the  condi- 
tions which  the  l^slature  has  seen  fit  to  fix. 

The  necessary  result  of  the  foregoing  discussion  is  that  the 
failure  of  the  petitioners  to  ask  the  Commission  for  a  rehearing 
within  the  time  allowed  by  the  statute  bars  them  of  any  right  to 
ask  this  court  to  review  the  order  complained  of.  There  is  there* 
fore  no  occasion,  and  it  would  be  improper  to  inquire,  into  the 
merits  of  the  attack  made  upon  the  order  of  the  Commissiou. 
That  order  has  become  final,  so  far  as  the  power  of  this  court  to 
review  it  in  certiorari  is  concerned. 

The  proceeding  is  dismissed. 

We  concur:  Shaw,  J. ;  Melvin,  J. ;  Henshaw,  J. ;  Lorigan,  J. ; 
Lawlor,  J. 


CALIFORNIA  RAILROAD  OOMMISSIOK. 

J.  B.  CULPEPPEK 
v. 
SOUTHERN  PACIFIC  COMPANY. 

[Decision  No.  3674;  Case  No.  8W.] 

Reparation '-MaUroadS'- Furnishing  of  cars  smaller  than  those  or» 
dered  —  Weight. 

A   railroad   fumishing   for   its   own   convenience   cars   smaller 
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than  thdse  ordered  by  the  shipper  must,  imder  rule  6,  subdiv.  D,  of 
Pacific  Freight  Tariff  Bureau  Exception  Sheet  No.  1-D,  refimd,  with 
interest,  charges  based  on  the  minimum  carload  weight  of  the  cars 
ordered  in  excess  of  the  actual  weight  of  the  shipment. 

[August  1^,  1916.] 

Complaint  by  J.  B.  Culpepper  to  obtain  reparation  from  the 
Southern  Pacific  Company  for  overcharge  upon  shipments  of 
manure  from  El  Centro  and  Calexico  to  Riverside ;  order  to  pay 
$121.26,  with  interest  at  7  per  cent  from  date  of  overcharge. 

Appearances:  Walter  C.  Davison  for  complainant;  George 
D,  Squires  for  defendant 

By  the  Commission:  This  is  an  action  brought  by  J.  B.  Cul- 
pepper, complainant,  against  the  Southern  Pacific  Company,  for 
reparation  on  alleged  excess  freight  charges  collected  by  defend* 
ant  from  complainant  and  his  assignor  in  the  total  sum  of  $454.- 
66,  together  with  interest  upon  the  same. 

A  public  hearing  was  held  in  Kiverside  on  March  8,  1916.  At 
the  close  of  the  hearing  the  matter  was  submitted  upon  briefs  to 
be  filed  by  the  respective  parties.  These  briefs  have  now  been 
filed  and  the  case  is  ready  for  decision. 

From  the  evidence  it  appears  that  complainant  has  been  for 
some  time  past  engaged  in  the  business  of  buying  manure  in  the 
back  country  and  having  it  shipped  to  him  at  Biverside,  where  he 
sells  it  to  various  orange  growers.  Between  March,  1914,  and 
February,  1916,  inclusive,  complainant  or  his  assignor  shipped 
to  Riverside,  via  defendant's  railroad,  23  cars  of  manure  from  El 
Centro  and  2  cars  of  manure  from  Calexico,  upon  which  he  or 
his  assignor  paid  the  freight. 

There  are  two  tariffs  under  which  complainant  might  have  had 
the  commodity  shipped,  one  under  the  heading  of  "manure,"  up- 
on which  the  rate  from  El  Centro  to  Riverside  is  $2.18  per  ton, 
with  a  minimum  carload  weight  of  40,000  pounds ;  the  other  un- 
der the  heading  of  "fertilizer,'^  upon  which  the  rate  between  the 
points  above  mentioned  is  $3.04  pei'  ton,  with  a  minimum  carload 
weight  of  30,000  pounds. 

Complainant  forwarded  the  consignments  as  manure  under  the 
provisions  of  item  47  of  Southern  Pacific  Company  Local  Freight 
Tariff  No.  726,  C.  R.  C.  No.  1613,  which  specifies  a  minimum 
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carload  weight  of  40,000  pounds.  This  tariff  is  governed  by 
Pacific  Freight  Tariff  Bureau  Exceptions  Sheet  No.  1-D,  and 
when  cars  are  furnished  at  variance  with  shippers'  orders  at  car- 
rier's convenience,  rule  No.  6  applies.  This  rule,  subdivision 
No.  "D,"  reads  as  follows : 

"(Applies  on  Bulk  Freight  Only — ^i.  e.,  Freight  Which  Car- 
riers Will  Not  Accept  in  Bulk  for  Less  Carload  Shipment) 
When  car  of  smaller  dimensions  or  capacity  is  furnished  and 
loaded  to  its  full  visible  capacity,  actual  weight  will  apply,  if  not 
provided  by  tariffs  lawfully  on  file  with  the  Interstate  Commerce 
Commission  and  State  Bailroad  Commissions,  but  not  to  exceed 
the  marked  weight  capacity  of  car,  will  apply,  unless  actual 
weight  is  greater.'' 

In  each  case  it  appears  that  shipper  ordered  from  defendant 
40-foot  gondola  cars,  the  largest  car  available  for  this  class  of 
freight  used  by  carriers  operating  west  of  Chicago.  In  all  but 
six  cases  defendant  supplied  4  car  of  the  size  ordered  or  a  larger 
car,  and  there  is  no  question  but  that  under  the  provisions  of  the 
tariff  and  of  rule  6  of  the  exception  sheet,  that  the  freight 
charges  for  the  6  small  cars  should  have  been  based  upon  the  ac- 
tual weight  of  the  manure,  and  not  on  the  minimum  wei^t  of 
40,000  pounds  per  car. 

The  excessive  freight  charges  paid  by  complainant  or  his  as- 
signor over  the  rate  based  upon  the  actual  weights  amounted  in 
all  to  $121.26,  and  to  this  amount  we  find  that  complainant  is  en- 
titled to  reparation,  together  with  interest  thereon  at  the  rate  of 
7  per  cent  per  annum  from  date  of  payment  of  bills. 

A  segregated  statement  of  the  reparation  due  is  ac  set  forth 
below : 


Car  number 

Lenirth 
of  car 

Minimum 
weight 

Rate 

Am't 
chrg'd 

Actual 
weight 

Correct 
charge 

Over- 
charge 

S.  P.           —57243 

8e'4'' 
S5'9; 
38' 6* 
86' 6" 

se'o" 

34'  74" 

40.000 
40.000 
40,000 
40.000 
40.000 
40.000 

•$2.27 
2.18 
2.18 
2.18 
2.18 
2.18 

$45.40 
48.60 
48.60 
48.60 
43.60 
48.00 

$268.40 

24.900 
22,820 
18.020 
24,060 
23,120 
16,460 

$28.26 
24.87 
19.64 
26.28 
25.20 
17.94 

$142.14 

$17.14 

S  P              — 5244U 

18.73 

L.  H.  M.  S.  —286:^2 

28.96 

L.  S.  M.  8.— 3«M<s5 

17.87 

8.  P.             —64:^94 

18.40 

G.  H.           —40278 

25.66 

Totals , 

$121.26 

•  From  Calexico — other  cars  from  £1  Ceni^o. 
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As  to  the  remainder  of  the  shipments,  we  find  that  defendant 
collected  only  the  l^al  rate  as  established  by  its  tariff  on  file  with 
this  Commission.  This  proceeding  is  brought  solely  upon  the 
theory  of  overcharge,  and  no  question  of  the  reasonableness  of  the 
rate  or  of  the  minimum  weight  of  40,000  pounds  is  raised  by  the 
pleadings.  Even  if  this  question  were  properly  in  issue,  we  doubt 
whether,  imder  all  the  conditions,  this  Commission  would  be  jus- 
tified in  requiring  the  defendant  to  establish  a  lower  carload  min- 
imum. 

This  case  is  a  hard  one  from  complainant's  point  of  view,  as, 
according  to  testimony,  he  would  not  have  made  these  shipments 
had  he  known  that  the  charges  were  to  be  computed  on  the  basis 
of  actual  weight  This  may  well  be  a  case  where  the  railroad 
company  cannot  afford  to  haul  the  freight  at  a  low  enough  rate 
to  justify  complainant  continuing  in  the  business  of  shipping 
manure  to  Riverside  from  the  Imperial  Valley  points,  but  the 
Commission  has  come  to  the  conclusion  that  it  can  give  Mr.  Cul- 
pepper no  further  relief. 

ORDER. 

A  public  hearing  having  been  held  in  the  above-entitled  case, 
and  oral  and  documentary  evidence  having  been  introduced,  and 
the  matter  having  been  duly  submitted  upon  briefs  of  the  respec- 
tive parties,  and  being  now  ready  for  decision, 

The  Railroad  Commission  hereby  finds  as  a  fact  that  defend- 
ant charged  and  received  from  complainant  for  carload  shipments 
of  manure  forwarded  from  Calexico  and  El  Centro  to  Riverside 
between  March^l,  1914,  and  February  5, 1915,  inclusive,  the  sum 
of  $121.26  in  excess  of  the  lawful  charges  which  defendant 
should  have  collected. 

Basing  our  conclusions  on  the  foregoing  findings  of  fact  and  on 
the  further  findings  of  fact  contained  in  the  opinion  which  pre- 
cedes this  order. 

It  is  hereby  ordered  that  defendant,  Southern  Pacific  Com- 
pany, be  and  it  is  hereby  authorized  and  directed  to  pay  unto 
complainant,  J.  B.  Culpepper,  the  sum  of  $121.26,  with  inter- 
est thereon  at  the  rate  of  7  per  cent  per  annum  from  the  dates  up-, 
on  which  the  overcharges  were  collected,  as  reparation  on  account 
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of  rates  charged  for  Ae  transpbrtation  of  manure  from  Calexico 
and  El  Centro  to  Riverside^  which  rates  so  charged  have  been 
found  to  be  unlawf uL 


CAIilFORNIA  BAHiROAD  OOMMI8SIO(Ef . 

D.  MiLLBE 

V. 

PACIFIC  GAS  &  ELECTRIC  COMPANY. 

[Becisum  No.  3546;  Case  No.  027.] 

Service  —  EledricUp  —  Unsatisfectory  wervioe  hy  eompanu  under  ean» 
tract  ^Underground  connections  in  overhead  territory. 

An  electric  company  was  required  to  serve  an  apartment  house 
notwithstanding  the  house  was  being  served  by  contract  with  another 
company  and  had  only  an  underground  cottnectloQ  in  an  overhead  dis- 
trict»  where  the  existing  service  is  unsatisfactory  aad  the  owner  agreed 
to  pay  for  the  necessary  service  wires  and  pipes. 

[July  28,  1916.] 

Complaint  by  D.  Miller  to  require  the  Pacific  Gas  &  Electric 
Company  to  serve  his  apartment  house  although  it  is  served  by 
the  Great  Western  Power  Company ;  respondent  ordered  to  give 
service  if  complainant  furnishes  necessary  underground  service 
wires  and  pipes. 

Appearances :  D.  Miller  in  propria  persona;  Charles  P.  Cut- 
ten  for  defendant. 

By  the  Commission:  The  complaint  herein  alleges  that  de- 
fendant has  refused  to  serve  complainant's  apartment  house, 
known  as  the  Ideal  Apartments,  located  at  307  Twenty-first 
street,  Oakland,  with  electric  service,  and  prays  that  the  Commis- 
sion require  the  defendant  to  serve  said  apartments. 

The  complainant  alleges  in  effect  that  he  owns  the  Ideal  Apart- 
ment House ;  that  it  is  at  present  being  served  by  the  Great  Wes- 
tern Power  Company ;  that  the  said  service  is  unsatisfactory  and 
that  at  times  he  is  without  light  and  power  in  said  apartment 
house ;  that  for  the  above  reasons  he  has  made  application  to  the 
Pacific  Gas  &  Electric  Company  to  supply  his  house  with  elec- 
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tricity,  but  that  said  company  has  refused  to  do  so,  and  attributes 
the  refusal  to  the  reason  that  complainant  has  a  contract  with  the 
Great  Western  Power  Company  for  service,  which  contract  has 
not  normally  expired. 

In  its  answer  defendant  admits  that  complainant  is  supplied 
by  the  Great  Western  Power  Company,  and  that  defendant  has  re- 
fused, and  still  refuses,  to  supply  complainant  with  electric  cur- 
rent for  the  reason  that  complainant  is  receiving  current  under 
a  contract  with  the  Great  Western  Power  Company.  Defendant 
alleges,  on  info^rmation  and  belief,  that  complainant  is  supplied 
with  electric  energy  by  the  Great  Western  Power  Company- 
through  an  underground  service ;  that  the  cables  constituting  said 
underground  service  are  the  property  of  the  Great  Western  Power 
Company,  and  that  defendant  cannot  supply  the  complainant  with 
lighting  and  power  service  through  said  service  unless  the  Great 
Western  Power  Company  shall  discontinue  service. 

From  the  testimony  in  this  case  it  appears  that  at  the  present 
time  the  Ideal  Apartments  are  being  supplied  by  the  Great 
Western  Power  Company  under  a  three-year  contract  entered  in- 
to February  5,  1914. 

Originally  the  service  to  the  apartment  house  was  made  by  an 
overhead  connection,  which  was  later  changed  to  underground, 
and  the  cost  of  this  latter  service  was  partly  borne  by  Mr.  Miller 
and  partly  by  the  Great  Western  Power  Company.  At  the  pres- 
ent time  an  underground  service  and  riser  pipe  are  installed.  The 
Great  Western  Power  Company's  lines  are  located  on  the  opposite 
side  of  the  street  from  the  apartment  house,  and  service  is  ren- 
dered by  the  use  of  a  joint  pole  owned  by  the  Pacific  Gas  &  Elec- 
tric Company  and  the  Great  Western  Power  Company,  adjacent 
to  the  apartments,  upon  which  the  riser  is  located.  Testimony 
at  the  hearing  regarding  the  ownership  of  the  service  conduit,  and 
cable  was  somewhat  conflicting,  and  the  Great  Western  Power 
Company  and  the  complainant  ^vere  asked  to  advise  by  letter  the 
facts  r^arding  the  ownership.  Form  the  statements  submitted, 
it  appears  that  as  far  as  the  service  is  concerned  Mr.  !Miller  paid 
for  the  conduit  and  lead-covered  duplex  cable,  the  Great  Westeni 
Power  Company  furnishing  the  neutral  wire. 

Although  objections  to  the  character  of  the  service  rendered  by 
the  Great  Western  Power  Company  were  made  by  complainant, 
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it  appears  that  the  continuity  of  service  was  such  as  to  cause  few 
complainants  :^om  other  cons,umers. 

The  service  to  this  apartment  house  is  underground,  but  the 
territory  in  which  it  ia  located  is  not  in  the  underground  terri- 
tory of  Oakland.  According  to  the  testimony  of  Mr.  Furniss  of 
the  Pacific  Gas  &  Electric  Company,  the  ordinance  requirements 
of  Oakland  do  not  compel  the  electric  company  to  construct  under- 
ground services  to  the  consumers  in  overhead  districts ;  and  in  this 
case  Mr.  Miller  expressed  his  willingness  to  pay  for,  or  construct 
at  his  own  expense,  the  underground  services  which  will  be  nec- 
essary. As  it  is  agreed  that  the  riser  pipe  and  part  of  the  cable 
was  supplied  by  Mr.  Miller  in  the  service  connection  now  exist- 
ing, it  should  not  be  necessary  for  an  additional  underground  serv- 
ice to  be  constructed. 

We  find  on  the  facts  of  this  case  that  service  should  be  rendered 
to  complainant  by  defendant. 

•      ORDER, 

CJomplainant  having  applied  to  the  Eailroad  Commission  for 
an  order  directing  the  defendant,  Pacific  Gas  &  Electric  Com- 
pany, to  connect  its  lines  so  as  to  serve  complainant  with  electrici- 
ty at  his  premises,  and  the  Railroad  Commission,  after  public 
hearing  in  relation  thereto,  having  fully  considered  the  facts  and 
proofs  adduced  and  all  and  singular  being  advised  in  the  prem- 
ise; now  therefore, 

It  is  hereby  ordered  that  defendant.  Pacific  Gas  &  Electric 
Company,  shall,  within  twenty  days  from  the  date  of  this  order, 
make  the  necessary  connections  of  its  electric  distribution  lines  to 
serve  complainant  with  electricity  sufficient  to  supply  the  require- 
ments of  the  Ideal  Apartments,  under  the  following  conditions: 

1.  Complainant,  D.  MiUer,  shall  make  the  usual  application  to 
defendant  for  service. 

2.  All  necessary  underground  service  wires  and  pipes  required 
shall  be  furnished  by  complainant  at  his  own  expense  in  accord- 
ance with  complainant's  oflFer, 
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OAIilFORNIA  RAHiROAB  COMBnSSION. 

BE  GBOBQE  H.  HALL. 

[Decision  No.  3552;  Application  No.  2229.] 

EleeMeUy  «  CerUfioate  of  convenience  and  neceseity  —  Deferring  m^ 
tion  on  application  —  Grounda, 

An  application  for  a  certificate  of  convenience  and  necessity 
to  build  and  operate  an  electric  system  in  a  town  may  be  held  ia  abey- 
ance for  a  reasonable  time  to  permit  an  existing  company  to  bvild  a 
transmission  line,  although  the  town  is  without  so^ice,  where  it  is 
doubtful  whether  applicant  can  furnish  satisfactory  service  and  the 
ezistittg  company  is  getting  its  financial  affairs  in  shape  to  perform  its 
promises  to  strre  the  territory. 

[July  31,  1»16.] 

Application  of  George  H.  Hall  for  a  certificate  of  convenience 
and  necessity  to  build  and  operate  an  electric  system  in  Taylors- 
ville;  consideration  of  application  held  in  abeyance  for  ninety 
days  to  permit  the  Plumas  Light  &  Power  Company  to  construct 
a  transmission  line  into  the  town. 

Appearances :  S.  C.  Young  for  applicant ;  Curtis  Hillyer  for 
Plumas  Light  &  Power  Company,  protestant. 

By  the  Commission:  This  is  an  application  of  George  H. 
Hall  for  a  certificate  of  public  convenience  and  necessity  to  con- 
struct and  opersLte  an  electric  light  and  power  system  in  the  town 
of  Taylorsville,  Plumas  county,  and  vicinity,  und«r  a  franchise 
granted  by  the  board  of  supervisors  of  said  county. 

Taylorsville  is  an  unincorporated  town  of  approximately  260 
inhabitants,  located  in  what  is  known  as  the  Indian  valley.  At 
the  present  time  it  is  without  electric  energy  for  lighting  and 
power  purposes.  Considerable  testimony  was  presented  at  the 
hearing  to  show  that  a  demand  exists  for  such  service. 

Mr.  Hall,  the  applicant  herein,  is  the  owner  of  a  small  sawmill 
in  the  town  of  Taylorsville.  He  proposes  to  construct  a  hydro- 
electric plant  in  connection  with  the  sawmill,  using  the  waters  of 
Indian  creek,  which  are  to  be  diverted  from  the  creek  bed  by  a 
temporary  dam  to  be  reconstructed  each  year  by  an  irrigation 
company  which  holds  a  right  to  the  water  below  the  proposed 
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power  site.  The  water  is  to  be  led  through  an  old  mill  race  some 
3,000  feet. 

An  investigation  was  made  by  one  of  the  Commission's  engi- 
neers, who  reports  that  the  maximum  static  head  which  can  be 
obtained  in  this  manner  is  10  feet.  He  further  reports  that,  in 
view  of  the  prospective  development  of  this  section,  it  is  doubtful 
whether  the  energy  thus  generated  will  be  sufficient  to  adequately 
serve  the  community. 

Plumas  Light  &  Power  Company  appeared  at  the  hearing  to 
protest  against  the  granting  of  this  application.  This  company 
has  its  headquarters  at  Greenville,  Plumas  county.  It  purchases 
power  under  contract  from  Great  Western  Power  Company,  serv- 
ing the  towns  of  Greenville  and  Crescent  Mills  and  the  United 
States  Indian  School.  It  now  proposes  to  build  a  2-mile  trans- 
mission line  from  Taylorsville  to  connect  with  the  line  of  Great 
Western  Power  Company. 

Plumas  Light  &  Power  Company  alleges  that  it  has  long  con- 
sidered this  territory  as  part  of  its  legitimate  field  of  operation, 
and  that  only  tmforeseen  difficulties  in  obtaining  the  necessary 
funds  have  prevented  it  from  constructing  its  line  into  the  town 
of  Taylorsville. 

Plumas  Light  &  Power  Company  asks  that  the  application  be 
denied  on  the  ground  that  it  can  furnish  a  more  economical  and 
satisfactory  service  than  the  applicant  herein. 

It  appears  that  the  present  application  is  an  effort  on  the  part 
of  the  citizens  of  Taylorsville  to  secure  electric  energy  after  re- 
peated promises  of  Plumas  Light  &  Power  Company  to  enter  this 
territory  remained  unfulfilled.  This  territory  is  clearly  entitled 
to  electric  energy,  and  it  is  desirable  that  the  same  be  supplied  at 
the  earliest  possible  moment.  This  section  has  undergone  con- 
siderable growth  during  the  last  two  years,  and  its  further  de- 
velopment is  being  retarded  by  lack  of  proper  power  and  lighting 
facilities. 

In  passing  upon  this  application,  the  Commission's  primary 
interest  is  to  see  that  this  territory  is  supplied  with  electric  energy 
at  the  earliest  possible  moment,  and  that  the  service  rendered  is 
of  the  most  efficient  and  economical  character. 

As  heretofore  stated,  considerable  doubt  exists  as  to  the  ability 
of  applicant  to  furnish  satisfactory  service  under  the  plan  herein 
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proposed.  On  the  other  hand,  it  appears  that  Plumas  Light  & 
Power  Company  is  getting  its  affairs  in  shape  so  as  to  be  able, 
within  the  near  future,  to  complete  its  construction  program. 
Recently  the  Commission  has  authorized  the  company  to  issue 
$16,000  face  value  of  notes.  Of  the  proceeds,  more  than  $8,000 
is  to  be  used  to  build  extensions,  which  include  the  Taylorsville 
line,  and  to  make  necessary  improvements. 

While  commending  the  spirit  displayed  by  Mr.  Hall  and  his 
fellow  citizens,  we  are  of  the  opinion  that  final  action  on  this  ap- 
plication should  be  held  in  abeyance  and  Plumas  Light  &  Power 
Company  given  a  reasonable  time  to  construct  its  Taylorsville 
line.  We  know  of  no  reason  why  this  line  should  not  be  con- 
structed within  ninety  days  from  the  date  of  this  order.  If  at 
the  expiration  of  said  ninety  days  Plumas  Light  &  Power  Com- 
pany has  not  completed  its  Taylorsville  line,  the  Commission  will, 
at  the  request  of  the  applicant,  herein  give  this  application  further 
consideration. 

We  herewith  submit  the  following  form  of  order: 

ORDER. 

George  H.  Hall  having  applied  to  this  Conmiission  for  a  cer- 
tificate of  public  convenience  and  necessity  to  construct  and  oper- 
ate an  electric  distributing  system  in  Taylorsville,  Plumas  county, 
and  vicinity,  under  a  franchise  granted  by  the  board  of  super- 
visors of  said  county,  on  the  9th  day  of  March,  1916, 

And  a  hearing  having  been  held  and  it  appearing  to  this  Com- 
mission that  for  the  reasons  set  forth  in  the  foregoing  opinion  that 
final  action  on  this  application  should  be  held  in  abeyance  for 
ninety  days  from  and  after  the  date  of  this  order, 

It  is  hereby  ordered  that  further  consideration  on  application 

of  George  H.  Hall  for  a  certificate  of  public  convenience  and 

necessity  to  construct  and  operate  an  electric  power  plant  and 

distributing  system  in  Taylorsville,  Plumas  county,  and  vicinity 

be  held  in  ab^anoe  for  ninety  days  from  and  aft^  the  date  of 

this  order. 
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OAIilFORNIA  RAIIiROAD  COMMISSION. 

BE  WESTERN  PACIFIC  RAILROAD  COMPANY. 

[DeciBion  No.  3605;  Application  No.  2351.] 

Security  issues  ^»  Purpose '^Reorganization  expenses. 

The  California  Commiseion  refused  to  allow  the  Western  Pa- 
oiilc  Railroad  to  capitalize  the  sum  of  $2,350,000  to  oorer  reorganiza- 
tion expenses,  taxes,  receiver's  claims,  counsel  fees,  etc.,  rather  than 
$2,000,000  originally  allowed  for  that  purpose,  upon  the  ground  that 
the  receiver's  claims  and  eounsel  fees  were  exorbitant. 

[July  12,  1916.] 

Petition  requesting  an  order  authorizing  the  Western  Pacific 
Railway  Company  to  convey  its  property  to  the  Western  Pacific 
Eailroad  Company,  and  to  authorize  the  latter  company  to  issue 
securities  as  contemplated  in  the  plan  for  reorganization,  except 
that  proceeds  of  bonds  to  the  amount  of  $2,350,000,  instead  of 
$2,000,000,  be  authorized  to  be  used  for  reorganization  expenses, 
receiver's  claims,  counsel  fees,  etc ;  order  approving  transfer  of 
property  and  the  issuance  of  securities  as  contemplated  by  the 
plan  of  reorganization,  and  denying  the  right  to  use  proceeds  of 
bonds  in  excess  of  $2,000,000  for  organization  expenses,  receiver's 
claims,  attomey's  fees,  etc.,  the  Commission  suggesting  that 
amounts  expended  for  such  purposes  in  excess  of  $2,000,000  be 
paid  from  cash  in  the  hands  of  receivers,  and  not  capitalized  by 
the  issue  of  bonds.  ^ 

On  June  22,  1916,  the  California  Bailroad  Oonunission  ap- 
proved a  plan  of  reorganization  for  the  Western  Pacific  Kailway 
Company  which  contemplated  the  purchase  of  its  property  at 
receiver's  sale  by  the  Western  Pacific  Kailroad  Company  and  the 
issuance  by  the  latter  company  of  $75,000,000  of  capital  .stock 
($47,500,000  par  value  of  common  stock,  $27,500,000  par  value 
of  preferred  stock)  and  $20,000,000  of  first-mortgage  5  per  cent 
bonds  to  be  sold  at  not  less  than  90.  Thirteen  shares  of  common 
stock  to  be  used  to  qualify  directors,  and  the  balance  of  the  stock, 
including  all  the  preferred  stock  and  $2,000,000  proceeds  of  the 
sale  of  bonds,  to  be  transferred  to  a  holding  company  in  full  pay- 
ment for  the  entire  property  of  the  Western  Pacific  Railway 
Company.  ,  The  proposed  plan  would  eliminate  $75,000,000  par 
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value  of  capital  stock,  $50,000,000  face  value  of  first-mortgage 
bonds,  $25,000,000  face  value  of  second-mortgage  bonds,  unpaid 
interest  on  bonds,  together  with  other  indebtedness  in  excess  of 
$25,000,000  of  Western  Pacific  Eailway,  and  would  substitute 
therefor  $76,000,000  capital  stock  of  the  Western  Pacific  Rail- 
road Company.  About  $18,000,000  of  the  proceeds  of  the  $20,- 
000,000  bond  issue  of  the  new  company  was  to  be  invested  in  new 
property.  The  bond  interest  charges  of  the  new  company  would 
be  $1,000,000  per  year  as  contrasted  with  the  bond  interest  of  the 
existing  company  amounting  to  $2,500,000.  The  plan  also  con- 
templated proceeds  from  the  sale  of  bonds  to  the  amount  of  $2,- 
000,000  to  be  used  to  pay  the  distributive  shares  of  nonassenting 
bondholders,  underwriting  commission,  expenses  of  foreclosure 
and  reorganization,  including  court  costs,  compensation,  and  al- 
lowances of  the  receivers  and  their  counsel,  the  mortgage  trustee 
and  its  counsel,  taxes  on  the  creation  and  issue  of  new  securities, 
compensation  and  expenses  of  the  protective  and  reorganization 
committees,  their  depositaries  and  counsel,  fees  of  engineering, 
accounting  and  other  experts,  engraving,  printing,  and  miscel- 
laneous requirement.  The  present  petition  alleged  that  the  fore- 
closure sale  was  held  and  confirmed  by  the  court,  and  the  property 
of  the  Pacific  Railway  Company  sold  for  $18,000,000,  and  re- 
quested the  Commission  for  an  order  authorizing  the  Western 
Pacific  Railroad  Company  to  carry  out  the  plan  for  reorganiza- 
tion as  above  set  out. 

Appearances:  John  F.  Bowie  for  petitioners;  Perry  Evans 
ior  Western  Pacific  Railway  Company. 

By  the  Commission:  The  supplemental  petition  herein  was 
filed  on  J^ly  7,  1916.  The  petition  alleges,  in  effect,  that  at  a 
foreclosure  sale  held  in  the  case  of  Equitable  Trust  Co.  v.  Western 
P.  R.  Co.  Equity  No.  169  [231  Fed.  478],  in  the  district  court 
of  the  United  States  for  the  northern  district  of  California,  the 
entire  property  of  Western  Pacific  Railway  Company  was  sold 
for  the  sum  of  $18,000,000  to  Franklin  V.  Spooner,  Robert  R. 
Pardow,  and  John  C.  Rued,  acting  at  the  instance  of  and  pur- 
suant to  an  arrangement  with  the  reorganization  committee  con- 
stituted under  the  plan  and  agreement  of  reorganization,  dated 
December  16,  1916,  of  Western  Pacific  Railway  Company;  that 
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said  sale  was  duly  confirmed  by  a  decree  of  said  court  entered  on 
July  1,  1916;  that  said  purchasers  have  transferred  all  their 
rights  to  the  Western  Pacific  Bailroad  Company,  one  of  the  peti- 
tioners herein ;  that  a  deed  to  said  property  is  to  be  executed  to 
the  Western  Pacific  Railroad  Company  by  Francis  Krull,  the 
special  master,  Western  Pacific  Railway  Company,  Warren 
Olney,  Jr.,  and  Frank  Q.  Drum,  as  receivers  of  the  property  of 
Western  Pacific  Railway  Company,  the  Equitable  Trust  Com- 
pany of  New  York  as  trustee  under  the  first  mortgage  of  Western 
Pacific  Railway  Company,  Central  Trust  Company  of  New  York 
as  trustee  under  the  second  mortgage  of  Western  Pacific  Railway 
Company,  and  the  said  three  purchasers;  that  the  Western  Pacific 
Railroad  Company  desires  to  execute  a  revised  deed  of  trust  or 
mortgage  to  First  Federal  Trust  Company  of  San  Francisco  and 
Henry  E.  Cooper,  as  trustees,  to  secure  an  authorized  issue  of 
bonds  of  the  face  value  of  $5,000,000;  and  that  the  Western 
Pacific  Railroad  Company,  upon  the  issue  of  the  bonds  and  capi- 
tal stock  referred  to  in  the  order  of  Jime  26,  1916,  herein,  is  to 
acquire  the  entire  property  of  Western  Pacific  Railway  Company 
and  certain  additi<Hial  property  hereinafter  described.  A  descrip- 
tion of  the  property  to  be  acquired  by  the  Western  Pacific  Rail- 
road Company,  as  of  July  10, 1916,  is  stated  by  petitioners  to  be 
as  follows: 

(a)  AU  of  the  railroad,  properties,  fraBchises,  shares  of  stock, 

accounts  receivable,  and  other  assets  of  Western  Pacific 
Railway  Company  and  its  receivers,  subject,  however,  to 
the  payment  of  taxes,  the  liabilities  of  the  receivers,  pre- 
ferred indebtedness  of  Western  Pacific  Railway  CJom- 
pany  and  other  amounts  which  are  charged  on  said 
property  by  the  decrees  of  foreclosure  and  confirmation. 

(b)  Cash  in  the  hands  of  the  receivers  which  since  the  date  of 

the  hearintr  of  the  oritrinal  petition  has  increased  to  the 

sum  of ;.... $2,082,204.99 

<o)  ^e  sums  received  by  the  reorganization  committee  from 
the  depositors  under  the  plan  who  elected  to  pay  in  full 
their  subscriptions  (covering  $4,539,380  principal 
amount  of  bonds)  June  26,  1916,  amounting  to 4,085,442.00 

(d)  The  sum  received  by  the  reorganization  committee  from 

the  underwriting  syndicate  as  payment  in  full  for 
$5,070,631.27  principal  amount  of  bonds  amounting  to     4,563,568.15 

(e)  The  sums  received  by  the  reorganization  committee  from 

subscribing  depositors  who  elected  to  pay  o^ly  the  in- 
stalment of  20  per  cent  called  on  Jime  26,  1916,  on 
their  subscriptions  (the  total  face  amount  of  bonds  cov- 
ered whereby  is  $2,831,640)  amounting  approximately  to        509,695.00 

Total  cash,  approximately $11,240,910.14 
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Less  sum  to  be  retained  bj  the  purchasers  amounting  to 2,350,000.00 

Net  amount  to  be  paid  Hie  Western  Pacific  Railroad  Com- 
pany, approximately    $8,890,910 J.4 

(/)  The  rights  of  the  reorganization  committee  imder  the  sub- 
scriptions of  syndiceite  and  depositors  for  the  unpaid 
portion  of  their  subscriptions  amoimting  (exclusive  of 
accrued  interest)   to  $8,841,295.00 

The  petition  asks  that  the  Bailroad  Commission  make  its  order 
as  follows : 

1.  Authorizing  Western  Pacific  Eailway  Company  to  sell  and 
convey  its  entire  property  to  the  Western  Pacific  Railroad  Com- 
pany. 

2.  Authorizing  the  Western  Pacific  Railroad  Company  to  issue 
thirteen  shares  of  its  common  capital  stock,  of  the  par  value  of 
$100  each,  to  its  thirteen  directors,  one  share  to  each  director, 
upon  the  payment  for  said  stock  in  cash  at  par. 

3.  Authorizing  the  Western  Pacific  Railroad  Company  to  issue 
474,987  shares  of  its  common  capital  stock,  of  the  par  value  of 
$47,498,700,  and  276,000  shares  of  its  noncumulative  6  per  cent 
preferred  capital  stock,  of  the  par  value  of  $27,500,000,  to  the 
purchasers  or  their  assigns,  in  total  payment,  with  the  exception 
of  $2,350,000,  in  cash,  for  the  entire  property  of  Western  Pa- 
cific Railway  Company  and  its  receivers,  subject  to  the  charges 
imposed  thereon  by  the  decrees  of  foreclosure  and  confirmation 
heretofore  entered  in  said  case  of  Equitable  Trust  Co.  v.  Western 
Pacific  R.  Co. 

4.  Authorizing  the  Western  Pacific  Railroad  Company  to  issue 
its  first  mortgage  5  per  cent  gold  bonds  of  the  face  value  of  $20,- 
000,000,  and  to  sell  the  same  so  as  to  net  not  less  than  90  per  cent 
of  their  face  value,  plus  accrued  interest,  provided  that  the  West- 
em  Pacific  Railroad  Company  may  credit  the  purchasers  or  their 
assigns  on  account  of  the  purchase  price  of  the  bonds  with  the 
interest  paid  or  allowed  by  the  reorganization  conmiittee  to  sub- 
scribing depositors  and  the  underwriting  syndicate  for  the  period 
elapsing  between  the  dates  of  payment  by  said  subscribers  or  un- 
derwriting syndicate  to  the  reorganization  committee  in  payment 
for  bonds  and  the  d^e  of  payment  by  the  reorganization  com- 
mittee to  the  Western  Pacific  Railroad  Company,  the  total  not  to 
exceed  the  sum  of  $15,000,  and  also  the  amounts  received  by  the 
Western  Pacific  Railroad  Company  in  payment  of  10  per  cent 
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heretofore  made  on  subscription  for  14,987  shares  of  its  common 
capital  stock,  amounting  to  $149,870. 

5.  Authorizing  the  Western  Pacific  Railroad  Company  to  exe- 
cute and  deliver  to  First  Federal  Trust  Company  and  Henry  £. 
Cooper,  as  trustees,  a  deed  of  trust  or  mortgage  to  secure  its  first- 
mortgage  gold  bonds  of  the  maximum  face  value  of  $50,000,000. 

A  public  hearing  on  the  supplemental  petition  was  held  in  San 
Francisco  on  July  8,  1916,  before  the  Railroad  Commission  in 
bank.  It  appeared  at  this  hearing  t^at  on  June  28,  1916,  the 
entire  property  of  Western  Pacific  Railway  Company,  subject  to 
certain  outstanding  obligations,  was  sold  for  the  sum  of  $18,- 
000,000  to  three  individual  purchasers;  tha.t  these  purchasers 
have  assigned  their  rights,  in  accordance  with  a  previous  agree- 
ment, to  the  Western  Pacific  Railroad  Company,  and  that  the 
parties  desire  the  Railroad  Conmiission's  authority  to  the  con- 
sununation  of  the  transaction,  in  so  far  as  the  Commission's  con- 
sent is  necessary. 

The  first  request  is  that  Western  Pacific  Railway  Company  be 
authorized  to  sell  and  convey  its  entire  property  to  the  Western 
Pacific  Railroad  Company,  subject,  however,  to  the  ^'payment 
of  taxes,  the  liabilities  of  the  receivers,  preferred  indebtedness  of 
Western  Pacific  Railway  Company,  and  other  amounts  which  are 
charged  on  said  property  by  said  decrees.*' 

In  addition  to  the  taxes  accruing  in  California,  Kevada,  and 
Utah,  and  now  amoimting  to  approximately  $111,618,  tiie  only 
claims  against  the  property  for  taxes  are  the  simi  of  $14,080, 
being  an  amount  claimed  by  the  Federal  government  as  income 
tax  and  an  item  claimed  by  the  city  and  county  of  San  Fran- 
cisco as  taxes  on  the  cash  in  the  hands  of  the  receivers.  Both  the 
latter  items'  have  been  contested  by  the  receivers.  Petitioners 
report  that  the  accounts  payable  and  other  fixed  liabilities  of  the 
receivers  on  July  10,  1916,  were  approximately  $872,574.10, 
and  that  the  accounts  receivable  were  $688,499.50.  There  are 
possible  contingent  liabilities  on  freight  claims  and  personal  in- 
jury, fire,  and  live-stock  claims,  the  total  estimated  payments  on 
which,  it  is  reported,  will  not  exceed  the  sum  of  $60,000.  The 
preferred  indebtedness  consists  of  a  claim  of  the  Southern  Pacific 
Company  which  has  been  allowed  to  the  extent  of  $1,400,  and  a 
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claim  of  Utah  Fuel  Company  amounting  to  approximately  $40,- 

000.  which  claim  is  being  contested  in  its  entirety. 

While  technically  there  are  no  "other  amounts  which  are 
charged  on  said  property  by  said  decrees,''  the  purchasers  of  the 
property  were  compelled  to  deposit  with  the  special  master  in  the 
foreclosure  proceedings  the  sum  of  $402,063.60  to  cover  certain 
items  to  which  reference  will  now  be  made,  which  sum  must  be 
repaid  to  the  purchasers  or  their  assigns,  in  so  far  as  allowed  by 
the  Federal  court,  by  the  Western  Pacific  Railroad  Company, 
either  from  cash  in  the  hands  of  the  receivers  or  from  some  other 
source. 

Said  sum  of  $402,063.60  represents  the  proportionate  share  of 
the  assenting  bondholders  in  a  total  sum  of  $425,000.  As  the 
portion  of  that  sum  which  may  hereafter  be  allowed  by  the  Fed- 
eral court  must  be  paid  by  the  Western  Pacific  Eailroad  Com- 
pany, and  will  to  that  extent  diminish  the  ability  of  the  Western 
Pacific  Eailroad  Company  to  make  betterments  to  the  existing 
property,  acquire  new  passenger  and  freight  equipment,  and  con- 
struct necessary  extensions  and  feeders,  for  all  of  which  purposes 
the  Western  Pacific  Railroad  Company  has  asked  the  Railroad 
Commission  to  authorize  the  issue  of  bonds,  it  becomes  necessary 
for  the  Commission  to  inquire  into  the  various  items  which  enter 
into  the  total  amount  which  the  purchasers  have  been  compelled 
to  deposit  with  the  special  master.  These  items,  as  recited  in 
the  decree  of  confirmation,  are  as  follows: 

1.  Claim  of  receivers'  counsel   .- $170,000.00 

2.  Claim  of  receivers    80,000.00 

3.  Claim  of  complainant   26,000.00 

4.  Claim  of  complainant's  counsel 75,000.00 

6.  Compensation  and  expenses  of  special  master  30,000.00 

6.  Costs  and  expenses  of  complainant  and  counsel,  and  all  other 

charges  26,000.00 

The  claim  of  John  S.  Partridge,  attorney  for  the  receivers,  is 
for  a  fee  of  approximately  $125,000  per  year  for  his  services  as 
counsel  for  the  receivers.  The  salaries  of  the  entire  legal  depart- 
ment of  Western  Pacific  Railway  Company,  with  the  exception 
of  certain  local  counsel,  prior  to  the  receivership,  were  not  to 
exceed  $25,000  per  year,  consisting  of  $10,000  for  the  general 
counsel,  $7,200  for  the  general  attorney,  and  the  compensation 
of  two  or  three  other  attorneys.     During  the  receivership  this 
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legal  staff,  with  the  exception  of  general  counsel,  was  retained 
and  paid  by  the  receivers,  and  continued  to  perform  most  of  the 
legal  work  theretofore  handled  by  the  department.  Mr.  Partr 
ridge's  services  consisted  of  the  usual  routine  work  of  counsel  for 
receivers  in  a  railroad  receivership,  together  with  the  trial  of  a 
number  of  cases  and  some  other  work.  The  counsel  for  the  re- 
ceivers retained  his  general  practice  in  the  same  office  in  which 
he  practised  law  prior  to  the  receivership.  Mr.  John  F.  Bowie, 
counsel  for  the  reorganization  committee,  testified  that  he  had 
stated  to  Mr.  Partridge  that,  in  his  judgment,  a  fee  of  $40,000 
would  be  a  liberal  compensation.  This  claim  has  not  been  ap- 
proved by  the  receivers.  In  fact,  Mr.  Warren  Olney,  Jr.,  one 
of  the  receivers,  as  testified  to  by  Mr.  Bowie,  has  taken  the  posi- 
tion, as  shown  by  the  testimony  herein,  that  the  amoimt  of  the 
fee  as  claimed  is  not  justified  in  any  manner,  shape,  or  form. 

The  claim  of  the  receivers  is  for  $80,000.  The  testimony  shows 
that  the  receivers  met  every  morning  on  receivership  matters. 
Each  receiver,  however,  continued  the  business  in  which  he  was 
theretofore  engaged, — one  as  a  member  of  one  of  the  leading  law 
firms  in  San  Francisco,  and  the  other  as  a  financier  connected 
with  numerous  corporations.  The  testimony  shows  that  Mr.  C. 
M.  Levey,  who  operated  the  railroad  under  the  receivers  and 
attended  to  all  the  details  of  operation^  received  a  salary  of  $20,- 
000  per  year. 

The  Equitable  Trust  Company  of  New  York,  trustee  under 
the  first  mortgage  of  Western  Facific  Railway  Company  and 
complainant  in  the  foreclosure  proceeding  in  the  Federal  court, 
claims  a  compensation  of  $25,000  for  its  services.  This  is  the 
only  one  of  the  items  above  referred  to  which  is  not  being  con- 
tested before  the  Federal  court  by  the  reorganization  committee. 

Counsel  for  complainants  ask  a  fee  of  $75,000  for  their  serv- 
ices. This  fee  is  to  be  divided  between  Murray,  Prentice,  &  How- 
land,  the  New  York  attorneys  of  the  Equitable  Trust  Company 
of  New  York,  and  Jared  How,  of  San  Francisco.  While  the 
exact  division  of  this  amount,  if  it  is  allowed,  has  not  been  de- 
termined, the  testimony  shows  that  Mr.  How's  claim  is  between 
$25,000  and  $30,000.  Counsel  for  the  reorganization  committee 
takes  the  position  that  this  fee  includes  a  retainer  in  a  suit  against 
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the  Denver  &  Rio  Grande  Railroad  Company,  and  that  the  fee 
should  not  exceed  the  sum  of  $50,000. 

The  fee  of  $30,000  for  the  special  master  includes  an  item  of 
$16,000  for  the  Federal  stamp  tax,  $4,500  for  advertising,  $1,- 
500  for  special  master^s  hond,  and  $7,000  for  his  services.  The 
special  master  is  also  to  take  a  trip  to  Europe  for  the  purpose  of 
stamping  certain  bonds,  for  which  he  is  to  be  paid  the  sum  of 
$5,000  in  addition  to  the  sum  of  $30,000. 

The  item  of  $25,000  covers  possible  costs  and  expenses  hero- 
after  to  arise  in  connection  with  court  proceedings. 

Every  person  who  has  the  welfare  of  the  state  of  California  at 
heart  wishes  to  see  the  new  railroad  given  a  fair  chance  to  succeed. 
Every  dollar  which  is  not  fairly  and  reasonably  necessary  for  the 
payment  of  the  expenses  of  the  receivership  and  other  expenses 
in  connection  with  the  reorganization  should  be  saved  to  the  new 
company,  and  should  be  expended  by  it  in  the  purchase  of  equip- 
ment, in  betterments  to  the  property,  and  in  the  construction  of 
the  branches  and  feeders  which  are  vitally  necessary,  if  the  rail- 
road is  to  succeed. 

It  seems  to  be  entirely  too  usual,  when  a  railroad  or  other 
utility  passes  through  receivership,  for  everybody  connected 
therewith,  the  lawyers,  the  bankers,  the  reorganizers,  the  oflBcers 
of  committees  and  the  special  masters,  to  regard  the  unfortunate 
corporation  as  legitimate  prey  for  the  most  exorbitant  claims, — 
claims  which  would  never  be  presented  by  any  rational  person,  for 
services  of  the  same  value,  to  a  going  concern.  Why  services  of 
this  character  should  be  deemed  so  much  more  valuable  when 
performed  for  a  bankrupt  concern  t^an  for  a  going  concern  'is 
difficult  to  understand. 

Among  the  most  extravagant  of  the  claims  pres^ated  in  the 
Federal  court  are,  of  course,  the  claims  for  various  counsel  fees. 
Fees  amounting  to  five  times  the  entire  annual  salary  roU  of  the 
legal  department  in  San  Francisco  prior  to  the  receiverdiip  are 
demanded  by  the  counsel  for  the  receivers,  and  fees  amounting 
to  three  times  the  annual  salaries  of  the  entire  San  Francisco 
legal  department  are  demanded  by  the  counsel  for  the  Equitable 
Trust  Company  of  New  York.  The  claims  would,  of  course, 
never  be  presented  except  in  the  case  of  a  receivership.     As  a 
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further  instance  of  the  fees  which,  apparently  by  force  of  tradi- 
tion, are  claimed  in  these  reoriyership  proceedings,  reference  may 
be  made  to  the  fee  of  $7,000  claimed  by  the  special  master  for  his 
services,  which  services  have  consisted  principally  in  reading  the 
notice  of  the  sale  to  the  people  assembled  in  front  of  the  Western 
Pacific  Bailway  Company's  depot  in  Oakland,  and  accepting  the 
bid  made  by  the  purchasers.  While  he  is  charged  with  the  re- 
sponsibility in  connection  with  the  custody  of  certain  bonds  and 
the  deposit  of  certain  moneys,  it  is  interesting  to  note  that  the 
banks  in  which  these  bonds  and  moneys  are  deposited  claim  a 
separate  and  additional  fee  for  the  same  services.  It  is  sig- 
nificant to  draw  attention  to  the  fact  that,  for  the  simple  service 
performed  by  the  special  master,  he  is  to  reo^ve  a  compensation 
within  $1,000  of  the  annual  salary  of  the  members  of  the  supreme 
court  of  the  state  of  California. 

The  history  of  this  and  similar  receivership  proceedings  from 
one  end  of  the  United  States  to  the  other  prompts  us  to  suggest 
that  the  time  has  come  for  a  complete  change  in  the  handling  of 
such  proceedings.  Instead  of  having  such  proceedings  handled 
by  special  attorneys,  special  experts  and  special  officials  of  va- 
rious kinds,  all  claiming  extravagant  compensation,  they  could 
be  handled  far  more  economically  and  generally  more  efficiently 
through  the  Interstate  Commerce  Commission  in  case  of  Federal 
receiverships,  and  through  the  state  railroads  or  Public  Service 
Commissions  in  case  of  state  receiverships  of  public  utility  prop- 
erties. These  Conunissions  have  available  impartial  experts, 
trained  in  every  branch  of  public  utility  business.  With  the  neo- 
essary  changes  in  the  laws,  the  Commissioners  and  their  experts 
could  handle  receivership  matters  more  expeditiously,  generally 
more  efficiently,  and  always  at  tremendously  less  expense  than 
the  present  court  proceedings. 

In  decision  No.  3453,  rendered  on  Juno  22, 1916,  in  the  above- 
entitled  proceeding,  the  Kailroad  Commission  stated  that  it  would 
thereafter  authorize  the  issue  of  first^mortgage  bonds  of  the  face 
value  of  $20,000,000,  for  certain  purposes  specified  in  the  order, 
including  the  following:  **To  pay  the  distributive  shares  of  non- 
assenting  bondholders,  underwriting  commission,  expenses  of 
foreclosure  and  reorganization,  including  court  costs,  compensa- 
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tion,  and  allowances  of  the  receivers  and  their  counsel,  the  mort- 
gage trustee  and  its  counsel,  taxes  on  the  creation  and  issue  of  new 
securities,  compensation  and  expenses  of  the  protective  and  re- 
organization committees,  their  depositaries  and  counsel,  fees  of 
engineering,  accounting,  and  other  experts^  engraving,  printing, 
and  miscellaneous  requirements,  not  to  exceed  the  sum  of  $2,- 
000,000." 

The  supplemental  petition  herein  now  allies  that  in  addition 
to  the  items  mentioned  in  the  decree  of  confirmation,  totaling  for 
the  assenting  bondholders  the  sum,  as  now  claimed,  of  $402,- 
063.60,  all  of  which  items  were  included  in  the  items  covered  by 
said  sum  of  $2,000,000,  it  will  now  be  necessary  to  secure  from 
the  first-mortgage  bonds  of  the  Western  Pacific  Railroad  Com- 
pany the  sum  of  $2,350,000.  The  petition  asks  that  the  Com- 
mission now  amend  its  order  so  as  to  authorize  the  use  of  the 
proceeds  of  bonds,  said  proceeds  amoimting  to  the  sum  of  $2,- 
350,000,  for  a  part  of  the  purposes  for  the  total  of  which  the 
Kailroad  Commission  has  heretofore  stated  that  it  would  authorize 
the  use  of  proceeds  amounting  to  $2,000,000  from  the  sale  of 
bonds.  , 

The  revised  statement  of  the  purposes  for  which  it  is  proposed 
to  use  said  $2,350,000  has  been  filed  herein  and  reads  as  follow : 

1.  Amount  payable  to  special  master  as  part  of  purchase  price  $971,424.00 

2.  Commission  of  underwriting  syndicate 400,000.00 

3.  Compensation  of  underwriting  guarantors   100,000.00 

4.  Central  Trust  Company  of  New  York — 

Cross  complainant  in  foreclosure  suit $5,000.00 

Counsel    7,500.00 

Expenses 107.00 

12,607.00 

6.  Special  master's  trip  to  Europe- 
Compensation  and  traveling  expenses   $3,000.00 

Expenses  of  advertising,  distritmting  funds, 
etc 2,000.00 

5,000.00 

6.  The  Western  Pacific  Railroad  Corporation — 

Incorporation  tax   $3,850.00 

Federal  war  tax  on  original  issue  of  stock  . . .  37,500.00 

Federal  war  tax  on  transfer  of  stock 15,000.00 

New  York  tax  on  transfer  of  stock 15,000.08 

Engraving    of    stock    certificates    and    other 

printing   5,000.00 

Notaries,  filing  fees,  etc 100.00 

Resident  Delaware  agent 100.00 

Counsel  fees  for  preparing  charter,  by-laws, 
stodc  certificates,  and  attending  to  incor- 
poration,   issue    of    stock,    and    incidental 

matters 16,000.00 

91,560.00 

Working  capital   160,000.00 
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7.  Dutch  bondholders'  protective  committee * 20,000.00 

8.  Dutch  stamp  tax  and  transportation  of  securities 26,000.00 

9.  Western  Pacific  first-mortgage  bondholders'  committee — 

Depositary  and  agents  of  depositary $40,000.00 

Printing,  postage,  and  other  disbursements  to 

date    12,600.00 

Disbursements  of  counsel 5,400.00 

Coimsel  fees   60,000.00 

Secretary  5,000.00 

Eleven  members  of  committee  at  $7,500  each  82,500.00 
Chairman 12,500.00 

218,000.00 

10.  Reorganization  committee — 

Depositary  and  agents  $40,000.00 

Printing,    postage,    traveling    expenses    and 

other  disbursements  to  date  20,492.00 

Disbursements  of  counsel   5,000.00 

Secretary   10,000.00 

Eleven  members  of  committee  at  $12,500  each  137,50a00 

Chairman    27,500.00 

Counsel  fees   60,000.00 

300,492.00 

11.  Reserved  to  provide  for  future  expenses,  such  as  insurance 

on  transporting  securities  between  New  York,  San  Fran- 
cisco, Boston,  and  Chicago,  cost  of  interim  receipts  of  de- 
positaries to  be  used  in  case  of  delay  in  engraving  of 
permanent  securities,  and  other  expenses,  any  unexpended 
balance  to  be  turned  over  to  holding  company  as  addi- 
tional working  capital 65,027.00 

Total $2,350,000.00 

Many  of  the  items  in  the  foregoing  list  are  entirely  reasonable. 
Other  items  are  clearly  too  high  and  should  be  reduced.  We  are 
of  the  opinion  that  we  would  not  be  justified  in  authorizing  the 
capitalization  of  any  amount  for  the  items  hereinbefore  referred 
to  in  excess  of  the  amount  stated  in  our  original  order  herein, 
being  the  sum  of  $2,000,000.  If,  after  a  reasonable  effort  has 
been  made  to  place  these  expenditures  on  a  reasonable  basis,  the 
sum  of  $2,000,000  will  not  be  suflScient  for  this  purpose,  we  as- 
sume that  any  remaining  sum  may  be  paid  from  cash  in  the 
hands  of  the  receivers,  and  not  capitalized  by  the  issue  of  bonds. 

We  are  of  the  opinion  that  the  protective  and  reorganization 
committees  and  their  counsel  should  be  commended  for  the  efforts 
which  they  have  made  to  bring  about  an  honest  reorganization 
with  as  reasonable  an  expenditure  as  is  consistent  with  the  way 
in  which  reorganizations  are  handled.  However,  the  mere  fact 
that  the  present  reorganization  is  on  terms  more  reasonable  than 
some  other  reorganizations  in  the  past  is  by  no  means  conclusive 
of  the  wisdom  or  efficiency  of  the  pres^it  method  of  handling 
^receiverships.  . 

Western  Pacific  Kailway  Company  will  be  authorized  to  sell 
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and  convey  its  entire  property  to  the  Western  Pacific  Railroad 
Company,  subject  to  the  usual  condition  that  the  grantee  shall 
file  with  the  Railroad  Commission  a  stipulation  in  form  satis- 
factory to  the  Commission,  that  it  will  never  claim  before  the 
Railroad  Commission  or  any  other  public  authority  any  value 
for  its  franchises  in  the  state  of  California  in  excess  of  the  sum 
paid  for  them  by  the  original  grantee. 

The  Western  Pacific  Railroad  Company  will  be  authorized  to 
issue  thirteen  shares  of  its  common  capital  stock,  of  the  par  value 
of  $100  each,  to  its  thirteen  directors,  one  share  to  each  director, 
upon  the  payment  for  said  stock  in  cash,  at  par,  and  will  also  be 
authorized  to  issue  474,987  shares  of  its  common  capital  stock* 
of  the  par  value  of  $47,498,700  and  275,000  shares  of  its  non- 
cimiulative  6  per  cent  preferred  capital  stock  of  the  par  value  of 
$27,500,000,  to  the  Western  Pacific  Railroad  Corporation,  the 
holding  company,  incorporated  under  the  laws  of  Delaware,  in 
partial  payment  for  the  property  of  Western  Pacific  Railway 
Company.  The  sum  of  $149,870  heretofore  paid  on  a  subscrip- 
tion for  14,987  shares  of  the  common  capital  stock  of  the  West- 
ern Pacific  Railroad  Company  will,  we  assume,  be  repaid  out  of 
cash  now  in  the  hands  of  the  receivers. 

The  Western  Pacific  Railroad  Company  will  be  authorized  to 
execute  and  deliver  to  First  Federal  Trust  Company  and  Henry 
E.  Cooper,  as  trustees,  a  deed  of  trust  or  mortgage  in  substantial- 
ly the  form  attached  to  the  supplemental  petition  herein  as 
"Supplemental  Exhibit  No.  3,"  securing  a  maximum  issue  of 
first-mortgage  bonds  of  the  face  value  of  $50,000,000. 

The  Western  Pacific  Railroad  Company  will  be  authorized  to 
issue  bonds  of  the  face  value  of  $20,000,000,  and  to  use  the  pro- 
ceeds thereof  for  the  purposes  specified  in  the  order  herein  of 
June  22,  1916. 

FIRST  SUPPLEMENTAL  ORDER. 

Western  Pacific  Railway  Company  and  the  Western  Pacific 
Railroad  Company  and  other  parties  having  filed  herein  a  sup- 
plemental petition  as  indicated  in  the  opinion  which  precedes  this 
order,  and  a  public  hearing  having  been  held  on  said  supplemental 
petition,  and  the  Railroad  Commission  finding  that  the  purposes 
for  which  the  capital  stock  and  bonds  herein  authorized  to  be 
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issued  are  to  be  used,  are  not,  in  whole  or  in  part,  reasonably 
chargeable  to  operating  expenses  or  to  income, 

It  is  hereby  ordered  as  follows: 

I.  Western  Pacific  Railway  Company  is  hereby  authorized  to 
sell  and  convey  to  the  Western  Pacific  Railroad  Company  its  en- 
tire property,  more  particularly  described  in  exhibit  "A,''  which 
is  attached  to  this  order  and  made  a  part  thereof;  provided  that 
within  thirty  days  from  the  date  of  this  first  supplemental  order, 
the  Western  Pacific  Railroad  Company  shall  have  filed  herein  a 
stipulation,  in  form  satisfactory  to  the  Railroad  Commission, 
duly  authorized  by  its  board  of  directors,  agreeing  for  the  West- 
em  Pacific  Railroad  Company,  its  successors,  and  assigns,  tiiat 
they  will  never  claim  before  the  Railroad  Commission  or  any 
other  public  authority,  in  any  proceeding  of  any  character,  any 
value  for  the  franchises  and  permits  in  the  state  of  California 
herein  authorized  to  be  conveyed  in  excess  of  the  amount  paid 
therefor  by  their  original  grantee  in  each  case,  which  stipulation 
shall  refer  by  nimiber  of  ordinance  or  resolution  and  date  to  each 
such  franchise  or  permit^  and  shall  state  the  sum  paid  in  each 
instance  l^  the  original  grantee. 

n.  The  Western  Pacific  Railroad  Company  is  hereby  author^ 
ized  to  issue  475,000  shares  of  its  common  capital  stock  of  the 
par  yalue  of  $47,600,000  and  275,000  shares  of  its  noncumula- 
tive  6  per  cent  preferred  capital  stock  of  the  par  value  of  $27,- 
600,000,  and  $20,000,000,  face  value,  of  its  first-mortgage  gold 
bonds,  to  mature  on  March  1,  1946,  and  to  bear  interest  at  the 
rate  of  5  per  cent  per  annum,  payable  on  the  first  days  of  March 
and  September  of  each  year,  on  the  following  conditions,  and  not 
otherwise,  to  wit: 

1.  The  Western  Pacific  Railroad  Cdmpany  is  hereby  author- 
ized to  issue  thirteen  shares  of  its  common  capital  stock,  of  the 
par  value  of  $100  each,  to  its  thirteen  directors,  one  share  to  each 
director,  upon  the  payment  for  said  stock,  in  cash,  at  par,  and 
shall  apply  the  proceeds  from  the  sale  of  said  capital  stock  to  the 
construction  of  extensions  and  feeders. 

2.  [This  paragraph  as  amended  July  14,  1916,  reads  as  fol- 
lows:] The  Western  Pacific  Railroad  Company  is  hereby  au- 
thorized to  issue  474,987  shares  of  its  common  capital  stock,  of 
the  par  value  of  $47,498,700  and  275,000  shares  of  its  noncumu-. 
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lative  6  per  cent  preferred  stock,  of  the  par  value  of  $27,500,000, 
to  the  Western  Pacific  Railroad  Corporation,  the  holding  com- 
pany, in  total  payment,  with  ihe  exception  of  a  sum  not  to  exceed 
$2,000,000,  in  cash,  hereafter  referred  to,  for  the  entire  property 
of  Western  Pacific  Railway  Company,  more  particularly  de- 
scribed in  exhibit  "A,"  *  hereto  attached  including  such  portion  of 
cash  in  the  hands  of  the  receivers  as  is  not  necessarily  applied  to 
the  payment  of  expenses  of  receivership  and  reorganization ;  pro- 
vided, that  the  par  value  of  said  capital  stock  shall  never  be 
claimed  before  the  Railroad  Commission  or  any  other  public 
authority  as  representing  for  rate-making  purposes  or  any  other 
purpose  the  present  fair  value  of  the  property  herein  authorized 
to  be  conveyed. 

3.  The  Western  Pacific  Railroad  Company  is  hereby  author- 
ized to  issue  its  first-mortgage  gold  bonds  of  the  face  value  of 
$20,000,000,  to  be  secured  by  the  deed  of  trust  or  mortgage  here- 
inafter referred  to,  on  the  following  conditions,  and  not  other- 
wise: 

(a)  Said  bonds  shall  be  sold  so  as  to  net  the  Western  Pacific 
Railroad  Company  not  less  than  90  per  cent  of  their  face  value, 
plus  accrued  interest. 

(b)  The  proceeds  from  the  sale  of  said  bonds  shall  be  used  for 
the  following  purposes: 

(1)  To  pay  the  distributive  shares  of  nonassenting  bondhold- 
ers, underwriting  commission,  expenses  of  foreclosure  and  reor- 
ganization, including  court  costs,  compensation,  and  allowances 
of  the  receivers  and  their  counsel,  the  mortgage  trustee  and  its 
counsel,  taxes  on  the  creation  and  issue  of  new  securities,  com- 
pensation and  expenses  of  the  protective  and  reorganization  com- 
mittees, their  depositaries  and  counsel,  fees  of  engineering,  ac- 
counting, and  other  experts,  engraving,  printing,  and  miscel- 
laneous requirements,  not  to  exceed  the  sum  of  $2,000,000. 

(2)  When  detailed  statements  of  the  purposes  for  which  the 
following  expendit\ires  are  to  be  incurred  shall  have  been  filed  by 
the  Western  Pacific  Railroad  Company,  the  proceeds  from  the 
sale  of  said  bonds  may  be  used,  in  general,  for  the  following 
purposes: 

I  Exhibit  A  contains  merely  a  detailed  description  of  the  property,  and  is 
■therefore  omitted. 
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(ci)  For  bettennentf  to  the  existing  prop^ty   of   Western 

Pacific  Railway  Company,  not  to  exceed  the  sum  of  . .    $2,597,750.00 

(()  For  the  acquisition  of  new  passenger  and  freight  equip- 
ment, not  to  exceed  the  sum  of   3,514,000.00 

(o)  For  the  acquisition  by  purchase,  construction,  or  other- 
wise, of  extensions  and  feeders,  including  payment  of 
interest  during  construction,  the  acquisition  of  addi- 
tional new  property,  the  payment  of  receivers'  car  trust 
obligations,  the  provision  of  working  capital  for  the 
Western  Pacific  Railroad  Company,  and  the  possible 
protection  of  claims  against  the  Denver  &  Rio  Qrande 
Kailroad  Company,  not  to  exceed  the  sum  of $10,606,250.00 

4.  The  Western  Pacific  Railroad  Company  shall  keep  separate, 
true,  and  accurate  accounts  showing  the  receipt  and  application 
in  detail  of  the  proceeds  of  the  sale  of  the  capital  stock  and  bonds 
hereby  authorized  to  be  issued,  and  on  or  before  the  26th  day  of 
each  month  the  company  shall  make  a  verified  report  to  the  Eail- 
road  Commission,  stating  the  sale  or  sales  of  said  bonds  and 
capital  stock  during  the  previous  month,  the  terms  and  conditions 
of  sale,  the  moneys  realized  therefrom,  and  the  use  and  applica- 
tion of  such  moneys,  all  in  accordance  with  this  Commission's 
general  order  No.  24,  which  order,  in  so  far  as  applicable,  is 
made  a  part  of  this  order. 

6.  The  authority  hereby  given  to  issue  capital  stock  and  bonds 
shall  apply  only  to  capital  stock  and  bonds  issued  by  the  Western 
Pacific  Railroad  Company  on  or  before  July  1,  1917. 

6.  The  authority  hereby  given  to  issue  bonds  shall  not  become 
effective  until  the  Western  Pacific  Railroad  Company  has  paid 
the  fee  specified  in  the  Public  Utilities  act. 

m.  The  Western  Pacific  Railroad  Company  is  hereby  au- 
thorized to  execute  its  deed  of  trust  or  mortgage  to  Federal  Trust 
Company  and  Henry  E.  Cooper,  trustees,  to  be  dated  June  26, 
1916,  and  to  secure  the  issue  of  a  maximum  face  value  of  first- 
mortgage  gold  bonds  in  the  amount  of  $50,000,000,  to  mature 
March  1,  1946,  of  which  bonds  the  first  $20,000,000  principal 
amount  are  to  bear  interest  at  the  rate  of  5  per  cent  per  annum, 
payable  on  the  first  days  of  March  and  September,  and  to  be  re- 
deemable at  the  face  amount  thereof  and  accrued  interest  there- 
on, and  the  other  bonds  are  to  bear  interest  at  such  rate  or  rates, 
not  exceeding  6  per  cent  per  annum,  payable  on  such^  semiannual 
dates,  and  to  be  redeemable  at  such  price  or  prices  as  shall  be 
determined  by  the  board  of  directors  of  the  company  at  the  time 
of  the  issue  thereof,  subject  to  the  approval  of  the  Railroad 
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Commission,  said  deed  of  trust  or  mortgage  to  be  in  sutstantially 
the  form  attached  to  the  supplemental  petition  herein  and  marked 
"supplemental  exhibit  No.  3 ;''  provided  that  the  approval  herein 
given  of  said  mortgage  or  deed  of  trust  is  for  the  purpose  of  this 
proceeding  only,  and  is  an  approval  in  so  far  as  the  Railroad 
Commission  has  jurisdiction  under  the  terms  of  the  Public  Utili- 
ties act^  and  is  not  intended  as  an  approval  of  said  mortgage  or 
deed  of  trust  as  to  such  l^al  requirements  to  which  said  mort- 
gage or  deed  of  trust  may  be  subjected. 


ILLINOI8  PUBLIC  UTILITIES  COBIMISSIOir. 

WALTEB  A.  DALEY 

V. 

PEOPLES  GASLIGHT  &  COKE  COMPANY. 

[No.  4816.] 

Payment  ^  Discount  for  prompt  payment -^  AUowanee  after  end  of 
discount  period  ^  Calendar  year, 

AUowance  of  the  diBCount  on  a  gaa  bill  due  and  payable  in  De- 
cember, 1914,  but  paid  after  the  discount  period  expiring  in  January, 
1015,  does  not  give  the  right  to  refuse  a  discount  after  such  period  on 
a  biU  due  and  payable  in  July,  1915,  under  a  utility  rule  to  allow,  on 
payments  after  the  discount  period,  a  discount  only  once  in  each  calen- 
dar year,  since  a  calendar  year  is  from  January  to  December,  and  the 
allowance  of  but  one  discount  refers  to  bills  due  and  payable  within  the 
specified  calendar  year. 

[September  15,  1916.] 

Complaint  by  Walter  A.  Daley  of  refusal  of  the  Peoples  Gas- 
light &  Coke  Company  to  allow  discount  on  gas  bill ;  ordered  that 
discount  be  allowed. 

Shaw,  Commissioner:  On  December  21,  1915,  Walter  A, 
Daley,  of  Chicago,  through  his  attorney,  made  informal  com- 
plaint against  the  Peoples  Gaslight  &  Coke  Company,  also  of 
Chicago,  claiming  that  the  said  company  refused  to  allow  the 
complainant  a  discount  of  $1.54  on  his  July  (1915)  gas  bill. 
Investigation  and  correspondence  failed  to  bring  about  an  adjust- 
ment; the  matter  was  placed  on  the  formal  docket,  and  the  par- 
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ties  were  duly  notified  under  date  of  March  22,  1916,  to  appear 
on  April  25, 1916,  for  a  hearing  at  the  Chicago  offioe  of  the  Com- 
mission. 

On  April  25, 1916,  and  again  on  June  10, 1916,  hearings  were 
held  in  Chicago.  Frank  N.  Hillis  appeared  for  the  complainant; 
and  F.  L.  Bladdngton  appeared  for  the  respondent 

It  appears  from  the  testimony  in  this  case  that,  in  December, 

1914,  the  complainant  received  from  the  respondent  a  gas  bill  in 
the  amoimt  of  $11.16  for  gas  consumed  principally  during  De- 
cember, 1914.  The  discount  period  of  this  bill  expired  January 
6,  1915.  The  complainant  paid  the  net  amount  of  the  bill, 
$9.92,  on  January  14,  1915,  by  a  money  order,  which  was  ac- 
cepted by  the  respondent  and  treated  as  an  automatic  request  for 
the  discount.  In  August,  1915,  the  complainant  received  from 
respondent  another  gas  bill  in  the  amount  of  $18.86  for  gas  con- 
sumed between  May  20,  1916,  and  July  19,  1916.  The  discount 
period  of  the  latter  bill  expired  August  9,  1915.  The  complain- 
ant attempted  to  pay  this  bill  by  a  money  order  covering  the  net 
amount  of  the  same,  and  claimed  that  the  said  money  order  was 
mailed  on  the  night  of  August  9,  1916.  The  envelop  containing 
the  money-order  remittance  apparently  is  postmarked  August  10, 

1915,  1  :S0  A.  M.  Later,  in  a  written  letter  addressed  to  the  re- 
spondent, the  complainant  asked  for  an  allowance  of  $1.54  in 
discount,  under  rule  6  hereinbelow.    (Eecord,  p.  7.) 

On  December  14,  1914,  among  other  dates,  the  respondent  had 
in  effect  a  rule  which  in  March  (1915)  was  changed  in  form, 
but  not  in  substance,  reading  as  follows:  'The  payment  of  the 
net  amount  of  a  gas  bill  by  bank  check  will  be  regarded  as  with- 
in the  discount  period  only  when  the  envelop  containing  the  check 
bears  the  postmark  of  a  date  not  later  than  the  last  day  of  the  dis- 
count period.  When  a  check  for  the  net  amoimt  is  received  in 
an  envelop  bearing  the  postmark  of  a  day  later  than  the  last  day 
of  the  discount  period,  the  amount  will  be  credited  to  the  account 
of  the  consumer  and  the  latter  notified  that  the  amount  of  the 
omitted  discount  will  be  added  to  the  next  month's  bilL" 

At  the  said  date,  and  ever  since,  the  respondent  also  had  in 
effect  a  regulation  known  as  rule  5,  reading:  *'A  consumer  fail- 
ing to  pay  his  bill  within  the  discount  period  may,  upon  request, 
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be  allowed  the  discount  upon  a  single  month's  bill  once  in  each 
calendar  year,  but  not  oftener." 

It  is  earnestly  contended  on  behalf  of  the  complainant  that  the 
aforesaid  rule  6  of  the  respondent,  having  been  put  into  effect 
December  14,  1914,  cannot  be  given  a  retroactive  effect  to  a  bill 
for  gas  consumed  during  a  part  of  the  month  when  the  rule  was 
not  in  force.  To  bring  this  case  within  the  doctrine  that  laws  or 
rules  will  not  be  given  a  retroactive  effect,  it  must  be  assumed 
that  the  said  rule  5  does  not  apply  to  the  collection,  but  that  it 
applies  to  the  contracting  of  gas  bills.  Although  the  said  rule  5 
is  apparently  of  a  remedial  nature,  and  laws  of  such  character 
do  not  come  within  the  retroactive  doctrine,  it  is  unnecessary  to 
pass  upon  this  feature  in  order  to  dispose  of  this  case  upon  its 
merits. 

Both  of  the  aforesaid  rules  being  in  full  force  and  effect  at  the 
time  the  December  and  the  July  bills  became  due  and  payable, 
the  questions  arise:  (1)  What  constitutes  a  "calendar  year"  un- 
der the  said  rule  5;  and  (2)  shall  the  allowance  of  a  single  dis- 
count refer  to  a  bill  due  within  the  specified  calendar  year  ? 

The  term  "calendar  year''  has  been  defined  to  mean  "a  year 
from  January  Ist  to  December  31st  inclusive,"  and  not  "a  period 
of  twelve  months  commencing  at  any  fixed  or  designated  month, 
and  terminating  with  the  date  of  the  corresponding  month  in  the 
next  succeeding  year."  Carroll  v.  Wright  (1908)  131  Qa.  728, 
743,  63  S.  E.  260. 

The  Standard  Dictionary  defines  the  term  "calendar  year"  as 
the  "period  of  time  from  midnight  of  December  31  to  the  same 
hour  twelve  months  thereafter." 

As  thus  defined,  each  calendar  year  must  be  treated  separately 
and  distinctly  from  any  other  calendar  year.  Bills  for  gas  and 
discounts  of  one  year  should  not  be  confused  with  similar  bills 
and  discounts  of  another  year.  Nor  would  it  be  reasonable  to 
regard  the  actual  indebtedness  represented  by  a  bill  as  separate 
from  the  right  of  a  consumer  to  a  discount  Both  bill  and  dis- 
count should  be  considered  as  a  single  transaction. 

By  taking  into  consideration  in  this  case  the  time  the  Decem- 
ber bill  became  due  and  payable,  and  what  has  been  said  of  the 
duration  of  a  calendar  year,  it  is  evident  that  the  payment  of  the 
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December  bill  was  within  a  different  calendar  year  from  the  one 
covering  the  July  bill. 

Inasmuch  as  complainant,  under  the  evidence  herein,  has  re- 
ceived no  other  discount  during  the  year  of  1915,  his  claim  for  a 
discount  on  the  bill  due  July  28,  1915,  should  be  allowed. 

It  is  therefore  ordered  that  the  Peoples  Gaslight  &  C6ke  Com- 
pany accept  from  Walter  A.  Daley  the  sum  of  $12.32  in  full 
payment  of  his  bill  due  July  28,  1915,  and  shall  make  the  neces- 
sary entries  in  its  books  thereon. 

By  order  of  the  Commission,  at  Springfield,  Illinois,  this  16th 
day  of  September,  1916. 


HililXOIS  PUBLIC  UTILITIES  COMMISSION. 

BE  H.  S.  BUCHEB. 
[No.  4118.] 

Valuation '^Overhead  expenses  ^  Percentage. 

1.  An  allowance  of  12  per  cent  for  overhead  expenses  in  a  telephone 
rate  yaluation  was  held  sufficient. 

Valuation '•^  Property  not  in  use  ^Supplies  Teept  for  sale. 

2.  The  value  of  poles  kept  by  a  telephone  company  for  sale  to 
farmer  line  companies  should  not  be  allowed  upon  a  rate  valuation. 

Valuati€fn'^  Telephones '^Worldng  capital. 

3.  A  working  capital  of  $400  was  allowed  in  a  rate  valuation  of  a 
telephone  plant  which  would  cost  $0,157  to  reproduce  new  and  which 
had  a  present  value  of  $6,649. 

Return '^Telephone  ^Unreasonable  percentage. 

4.  Proposed  rates  which  would  produce  a  return  of  about  16  per 
cent  on  the  fair  present  value  of  a  telephone  plant  are  higher  than 
necessary  to  yield  an  adequate  return. 

Apportionment '^  Telephones  ^  Operating  eocpenses. 

6.  The  total  operating  expenses  of  a  telephone  plant  were  appor- 
tioned 76  per  cent  to  city  subscribers  and  24  per  cent  to  .ural  sub- 
scribers, it  appearing  that  the  calls  originating  on  the  lines  were  about 
equal,  and  that  88  per  cent  of  the  lines  were  dty  and  12  per  cent 
rural. 

[February  17,  1916.] 

Petition  of  H.  S.  Bucher,  doing  business  as  the  Astoria  Tele- 
phone Exchange  in  Astoria,  to  increase  telephone  rates;  appli- 
cant authorized  to  establish  an  increased  schedule  of  rates  esti- 
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mated  to  return  7.8  per  cent  on  the  fair  present  value  of  the 
property. 

By  the  Commission:  The  petitioner  in  this  matter  is  a  pub- 
lic utility  operating  a  telephone  system  in  the  village  of  Astoria. 
The  petition  sets  forth  the  l^al  rates  of  the  utility  as  follows: 

Two-party  business  telephones  (wall  set)    $18.00  per  jrear 

Two-parly  business  telephones  (desk  set)    21.00  **  " 

Two-party  residence  telephones  (wall  set)    12.00  **  " 

Two-party  residence  telephones  (dedc  set)    16.00  "  " 

Two-party  line  telephones — ^lodges  4.00  "  *• 

Business  extension  tel^hones  6.00  "  ** 

Rural  service  stations  2.00  **  " 

Minimum  rate  for  rural  service  line 8.00  **  ** 

Petitioner  alleges  that  present  rates  are  inadequate  to  pay  all 

operating  expenses,  provide  for  a  depreciation  reserve,  and  pay 

a  reasonable  return  on  the  investment,  and  seeks  authority  to 

increase  its  rates  and  put  into  effect  the  following  schedule: 

Individual  line  business  telephones  (wall  set)    $24.00  per  year 

Individual  line  business  telephones  (desk  set)    27.00    "      " 

Two-party  line  business  telephones  (waU  set)    21.00    **      ** 

Two-party  line  business  telephones   (desk  set)    24.00    **      ** 

Lodges 15.00    "      *• 

Individual  line  residence  telephones  (wall  set)    IS. 00     '*      " 

Individual  line  residence  telephones  (desk  set)    2\00    "      " 

Two-party  line  residence  telephones  (wall  set)    15.00    '*      " 

Two-party  line  residence  telephones  (desk  set)    18.00    "      " 

Extension   telephones    9.00    "      " 

♦Switching  rural  service  subscribers 5.00    "      ** 

♦Minimum  rate  for  rural  service  line 16.00    "      " 

♦  These  rates  are  subject  to  a  discount  of  $1  per  year  if  paid  at  the  com- 
pany's office  semiannually  during  the  first  month  of  each  six  months'  period. 
All  other  rates  are  subject  to  a  discount  of  25  cents  per  month  if  paid  at 
the  company's  office  on  or  before  the  16th  day  of  the  current  month. 

Hearings  in  this  case  were  held  before  the  Commission  at 
Springfield  November  2  and  16  and  Decanber  1,  1915.  Ben  B. 
Boynton,  attorney,  appeared  for  the  petitioner ;  Elmer  E.  Parry, 
attorney,  appeared  for  the  objectors.  A  general  protest  was 
made  against  any  increase  in  rates  by  the  objectors,  and  a  num- 
ber of  witnesses  testified  r^arding  the  development  and  opera- 
tion of  the  Astoria  Telephone  Exchange  and  the  telephone  sit- 
uation in  the  village  of  Astoria. 

The  petitioner  had  employed  an  engineer  to  make  an  apprais- 
al of  the  property,  a  traflSc  study,  and  an  analysis  of  the  operat- 
ing revanues  and  expenses^  This  report  was  submitted  in  evi- 
dence at  the  hearing  <m  November  2,  1915.  A  field  check  of  the 
physical  property  was  made  by  the  engineering  staff  of  the  Com- 
mission, and  the  inventory  included  in  the  report  was  found  to  be 
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substantially  correct  An  attempt  was  made  to  determine  the 
past  operating  revenues  and  expenses  of  the  company,  but  no 
records  were  available  from  which  any  information  could  be  ob- 
tained that  was  of  any  value. 

[1]  The  report  of  appraisal  of  the  engineer  for  the  petitioner 
fixes  the  reproduction  cost  new  of  the  property  at  $9,100.18  and 
the  present  value  $6,539.49.'  An  item  of  $924  for  ^^miscellane- 
ous expense"  is  included,  which  should  properly  be  termed  an 
overhead  charge,  and  represents  13.6  per  cent  of  the  value  of  the 
physical  property.  After  a  careful  consideration  of  the  items  of 
expense  included  in  this  amount,  it  appears  that  an  allowance  of 
12  per  cent  for  overhead  is  sufficient. 

[2]  At  the  time  the  inventory  was  made,  the  petitioner  had  on 
hand  a  large  number  of  poles.  It  was  shown  by  the  testimony 
that  the  petitioner  did  not  purchase  these  poles  for  its  own  use, 
but  made  a  practice  of  selling  poles  to  farmer  line  companies. 
In  view  of  this,  an  allowance  of  $100  is  considered  sufficient  to 
cover  the  supply  of  poles  that  the  petitioner  should  have  on  hand 
for  its  own  usa 

[3]  From  a  careful  consi4eration  of  the  operating  expenses 
of  the  company,  it  appears  that  some  allow^oice  should  be  made 
for  working  capital.  This  has  been  fixed  at  $400,  and  is  con- 
sidered sufficient.  After  making  these  changes  in  the  physical 
value  of  the  properly,  a  reconstruction  cost  new  of  $9,157  and  a 
present  value  of  $6,649  is  obtained,  as  shown  by  the  following 

table: 

TABLE  I. 
Revised  Simunarj  of  Petitioner's  Valuation. 


Beproduction 
Cost  New. 

Present 
Value. 

A — ^Land    

$6,075.66 

851.66 
277.00 

B — Distribution  system    r 

$4,194.00 

C — Buildings  and  miscellaneous  structures  . . . 
D— Sxchaage  equipment   

736.66 

E — Greneral  equipment  

224.00 

Total   

$7,203.00 
864.00 

$5,154.00 

Overhead— engineering,     supervision,     interest 
during  construction,  legal  and  omissions  12% 

618.00 

Total 

$8,067.00 
690.00 

$6,772.00 

H — Material  and  suDolies  

477.00 

Working  capital ••••• 

$8,757.00 
400.00 

$6,249.00 
400.00 

$9,157.00 

$6,649.00 
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[4]  After  considering  all  of  the  evidence  in  the  case  bearing 
on  the  value  of  the  property,  and  taking  into  consideration  that 
the  plant  is  now  in  successful  operation  and  a  going  concern,  the 
Commission  finds  the  fair  value  of  the  properly,  for  the  purpose 
of  determining  reasonable  and  just  rates  in  this  case,  to  be 
$7,000. 

The  revenue  derived  under  th^  present  classifications  and 
rates  is  shown  by  the  following  table: 


No.                       Classification. 

Present  Rate 
Per  Year. 

Total 
Revenue. 

40    2-part7  line  business  telephones 

$18.00 

21.00 

12.00 

15.00 

4.00 

6.00 

8.00 

2.00 

$882.00 

189.00 

2,460.00 

60.00 

12.00 

42.00 

32.00 

748.00 

9    2-part7  line  business  telephones  (desk  set) . . 
205    2-party  line  residence  telephones 

4    2-part7  line  residence  telephones   (desk  set) 
3    2-party  line  telephones — ^lodges 

7     Business  extension  telenhones   

4    Kujral  service  lines   

374    Rural  service  stations 

Total 

$4,425.00 
189  00 

Tolls  

Total 

$4,614.00 

The  following  table  shows  the  revenue  that  would  be  derived 
under  the  classifications  and  rates  proposed  by  the  petitioner : 


No. 


Classification. 


5  Individual    line    business    tele- 
phones     

2  Inaividual    line    business    tele- 

phones (desk  set)    

44  2-party  line  business  telephones 

7  2-paTty  line  business  telephones 

(desk  set)    

3  Telephones — lodges 

10  Individual   line   residence  tele- 
phones   

1  Individual   line   residence   tele- 
phone (desk  set)    

196  2-party  line  residence  telephones 

3  2-pari7  line  residence  telephones 

(desk  set)    

7  Extension  telephones 

4  Rural  service  lines 

374  Rural  service  stations 


Rates 
per  Year, 


$24.00 

27.00 
21.00 

24.00 
15.00 
18.00 


21.00 
16.00 

18.00 
9.00 

16.00 
6.00 


Total 
Revenue. 

Discount 
per  Year. 

$120.00 

$3.00 

64.00 
924.00 

3.00 
3.00 

168.00 

46.00 

180.00 

,    3.00 
3.00 
3.00 

21.00 
2,925.00 

3.00 
8.00 

64.00 

63.00 

64.00 

1,870.00 

8.00 
3.00 
1.00 
1.00 

$6,488.00 

ToUl 
Discount. 


$16.00 

6.00 
132.00 

21.00 

3.00 

30.00 


9.00 
585.00 

9.00 

21.00 

4.00 

374.00 

$1,209.00 


Total,  less  discount $6,279.00 

Toll  189.00 


Total   $6,468.00 
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The  operating  expenses  as  submitted  in  the  report  of  the  peti- 
tioner have  been  revised,  and  after  due  consideration  of  the  vari- 
ous items,  the  operating  expenses,  as  shown  in  the  following 
table,  are  considered  reasonable  and  sufficient  to  meet  the  re- 
quirements of  the  utility: 


Total 

Total 

Apportioned 

to  City. 

Total 

Apportioned 

to  Rural. 

Manager's  salary  @  $80  per  mo 

Lineman  @  $40  per  mo 

$960.00 

480.00 

912.00 

25.00 

120.00 

24.00 

96.00 

6.00 

200.00 

120.00 

123.00 

240.00 

480.00 

$720.00 

422.00 

456.00 

13.00 

106.00 

24.00 

84.00 

6.00 

176.00 

106.00 

108.00 

120.00 

422.00 

$240.00 
58.00 

Four  operators  @  $76  per  mo 

Vacation  operator  @  $25  per  yr 

Office  rent  @  $10  per  mo 

Warehouse  exp.  @  $2  per  mo 

Heat,  light,  and  power  @  $8  per  mo. 
Fire  insurance 

456.00 
12.00 
14.00 

'  12.66 

TJfthility  insurance   

24.00 

Taxes  

14.00 

Pole  tax  205  poles  @  60^  per  pole  . . 

Misc.  expense  @  $20  per  mo 

Maintenance  exp.  @  $40  per  mo 

15.00 

120.00 

58.00 

Depreciation  Q  7%  on  Reproduction 
cost  new  of  physical  value 

$3,786.00 
665.00 

$2,763.00 
525.00 

$1,063.00 
40.00 

Total  operating  expense 

$4,351.00 

$3,288.00 

$1,023.00 

Under  the  present  rate  schedule  the  total  revenue  is  $4,614 
and  the  total  revised  operating  expenses  $4,351.  This  allows  a 
surplus  for  dividends  and  contingencies  of  $263,  which  repre- 
sents a  return  of  4.7  per  cent  on  the  fair  present  value  of  the 
property. 

The  revenue  under  the  revised  classifications,  and  with  the 
rates  proposed  by  the  petitioner,  is  $5,468,  and  deducting  the  re- 
vised operating  expenses,  $4,851.00,  from  this  amount,  leaves  a 
surplus  available  for  dividends  and  contingencies  of  $1,117, 
which  represents  a  return  of  about  16  per  cent  on  the  fair  pres- 
ent value  of  the  property.  It  appears,  therefore, .  that  the  rates 
proposed  by  the  petitioner  are  higher  than  necessary  to  yield  an 
adequate  return.  We  have,  accordingly,  worked  out  another 
schedule,  which  seems  to  be  reasonable. 

[5]  In  order  to  determine  equitable  rates  for  city  service  and 
for  rural  service,  an  apportionment  of  the  operating  expenses 
has  been  made  between  the  two  classes  of  service.  The  man- 
ager's salary  has  been  apportioned  50  per  cent  to  outside  plant 
and  50  per  cent  to  central  oflSce.    The  outside  plant  expense  has 

P.U.T?.ini6F. 


Digitized  by 


Google 


506 


ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 


been  charged  to  the  city,  and  the  central  office  expense  has  been 
apportioned  26  per  cent  to  city  and  26  per  cent  to  rural  service. 

The  traffic  study  that  was  made  by  the  engineer  for  the  peti- 
tioner shows  that  the  number  of  calls  originating  on  rural  lines 
is  about  equal  to  the  number  of  calls  originating  on  city  lines, 
and  on  this  basis  the  operators'  expense  has  been  apportioned  50 
per  cent  to  city  and  60  per  cent  to  rural.  There  are  26  rural 
lines  and  184  city  lines  connected  with  the  switchboard.  This 
shows  that  of  the  total  number  of  lines  12  per  cent  are  rural  and 
88  per  cent  are  city.  Using  these  percentages  as  a  basis,  it  was 
considered  equitable  to  apportion  the  following  expense  on  this 
basis:  Office  rent,  warehouse,  linemen,  heat,  light,  and  power, 
fire  insurance,  liability  insurance,  taxes,  pole  tax,  maintenance, 
and  depreciation.  The  miscellaneous  expense  has  been  appor- 
tioned on  the  basis  of  the  number  of  city  and  rural  subscribers. 
Under  this  apportionment  of  the  operating  expenses,  76  per  cent 
of  the  total  expense  is  charged  to  city  subscribers  and  24  per  cent 
to  rural  subscribers. 

The  revenue  which  probably  will  be  obtained  firom  the  sched- 
ule suggested  is  shown  by  the  following  table: 


No. 


Classification. 


6  IndiTidnsl    line   business    tele- 

phones   

2  Indiyidual    line    business    tele- 

phones (desk  set)    

44  2-party  line  business  telephones 

7  2-party  line  business  telephones 

(desk  set)    

10  Individual   line   residence  tele- 
phones  

1  Individual   line  residence  tele- 
phone (desk  set)    

198  2-part7     line     residence     tele- 
phones  

3  2-part7  line  residence  telephcmes 

(desk  set)    

7  Extension  telephones 

4  Kural  service  lines 

374  Rural  service  stations 


Total 


Rates 
Per  Tear. 


$24.00 

27.00 
21.00 

24.00 

18.00 

21.00 

16.00 

18.00 
9.00 

14.00 
3.60 


Total 
Revenue. 


$120.00 

64.00 
025.00 

168.00 

180.00 

21.00 

2,970.00 

54.00 

63.00 

66.00 

1,309.00 


$6,919.00 


Discount 
Per  Year. 


3.00 

3.00 
3.00 

3.00 

3.00 

3.00 

3.00 

3.00 
3.00 
1.00 
1.00 


Total 
Discount 


$15.00 

6.00 
132.00 

21.00 

30.00 

3.00 

594.00 

9.00 

21.00 

4.00 

374.00 


$1,209.00 


Total  f?ross  revenue $5,919.00 

discounts   1,209.00 


Tolls 


$4,710.00 
189.00 


Total  net  revenue $4,890.00 
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The  estimated  total  annual  net  revenue  that  will  be  derived 
from  both  city  and  rural  subscribers  under  the  rates  that  we  have 
suggested  is  $4,899,  and  of  this  amount  79  per  cent  is  derived 
from  city  subscribers  and  21  per  cent  from  rural  subscribers. 
These  figures  indicate  that,  with  the  suggested  rates  in  effect, 
each  class  of  subscribers  will  bear  its  proper  proportion  of  the 
operating  expenses.  Deducting  the  revised  operating  expenses, 
$4,351,  from  the  estimated  annual  net  revenue,  $4,899,  leaves  a 
surplus  of  $548,  which  represents  a  return  of  7.8  per  cent  on  the 
fair  present  value  of  the  property. 

It  is  therefore  ordered  that  the  petitioner,  H.  S.  Bucher,  do- 
ing  business  as  the  Astoria  Telephone  Exchange,  be,  and  the 
same  is,  hereby  authorized  to  discontinue  the  schedule  of  rates 
or  charges  that  he  now  has  in  effect,  and  substitute  in  lieu  thereof 
the  following  schedule: 

Individual  line  business  telephones  $24.00  per  year 

Individual  line  business  telephones  (desk  set)    27.00     "      * 

2-party  line  business  telephones 21.00    "      " 

2'par^  line  business  telephones  (desk  set)    24.00    "      " 

Individual  line  residence  telephones   18.00    *'      ** 

Individual  line  residence  telephones  (desk  set)    21.00    ''      " 

2-party  line  residence  telephones  15.00    "      ** 

2'pari7  line  residence  telephones  (desk  set)    18.00    "      *^ 

Extension  telephones 9.00    "      * 

•Rural  service  lines  (minimum  rate)    14.00    *•      " 

♦Rural  service  stations 3.60    **      *' 

*  These  rates  are  subject  to  a  discount  of  $1  per  year  if  paid  at  the  com- 
pany's office  semiannually  during  the  first  month  of  each  six  months'  period. 
All  other  rates  are  subject  to  a  discount  of  25  cents  per  month  if  paid  at 
the  company's  office  on  or  before  the  16th  day  of  the  current  month. 

It  is  further  ordered  that  the  rates  herein  authorized  shall  be- 
come effective  as  of  March  1,  1916,  and  shall  be  filed,  posted, 
and  published  by  the  petitioner,  as  provided  by  §  34  of  an  act  to 
provide  for  the  regulation  of  public  utilities. 

By  order  of  the  Commission,  this  17th  day  of  February,  1916, 
dated  at  Springfield,  lUinoia. 
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KENTUCKY  COURT  OP  APPKAIiS. 

LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY 

V. 

GREENBRIER  DISTILLERY  COMPANY  et  aL 

(—  Ky.  — ,  187  S.  W.  296.) 

Appeal  and  review  —  Jurisdiction  of  appellate  court  —  An^ount  in  con^ 
troveray, 

1.  Appeals  to  the  Kentucky  court  of  appeals  from  judgments  of 
less  than  $500,  exclusive  of  interest  and  costs,  must  be  dismissed 
where  leave  to  appeal  has  not  been  granted. 

Reparation  ^Procedure  to  enforce  awards '^  Petition. 

2.  No  petition  is  necessary  as  a  basis  of  an  action  to  enforce  an 
award  of  reparation  made  by  the  Railroad  Commission  under  §  829, 
Kentucky  Statutes,  providing  that  if  an  award  of  tiie  Commission  be 
not  satisfied  within  ten  days,  the  chairman  shall  file  a  copy  of  the 
awards,  and  the  evidence  heard  in  the  circuit  court  and  sunmions 
shall  be  issued  as  in  other  cases. 

Parties  ^Misjoinders '•'Quashing  service  of  summons, 

3.  A  misjoinder  of  actions  and  of  parties  plaintiff  is  not  a  ground 
for  quashing  service  of  a  summons. 

Constitutional  law  ^Special  or  local  statute  regulating  practice  in 
the  courts, 

4.  A  statute  (Ky.  Stat.  §  829)  providing  for  tiie  enforcement  of  a 
reparation  award  made  by  the  Railroad  Commission  by  filing  a  copy 
of  the  award  in  the  circuit  court  having  jurisdiction,  and  the  issuance 
and  service  of  summons  without  the  filing  of  a  petition  and  the  setting 
forth  of  the  cause  of  action  as  is  ordinarily  required  to  be  done,  does 
not  violate  the  Kentucky  Constitution  (§  59,  subsec.  1),  prohibiting 
local  or  special  statutes  regulating  jurisdiction  or  practice  of  the  cir- 
cuit court,  since  the  statute  applies  alike  to  all  circuit  courts  in  the 
state  having  jurisdiction  of  the  subject-matter. 

Constitutional   law  ^^  Legislative  powers '^Judicial   powers  ^^  Award 
of  reparation, 

5.  A  statute  (Ky.  Stat.  §  829)  authorizing  the  Railroad  Commis- 
sion to  award  reparation  upon  finding,  after  a  hearing,  that  a  carrier 
has  charged  extortionate  rates,  does  not  invest  the  (Commission  with 
judicial  power,  nor  does  the  Commission  exercise  judicial  power  in 
making  such  an  award,  in  violation  of  the  Kentucky  Constitution, 
providing  that  judicial  power  shall  be  vested  and  exercised  only  by 
the  courts  established  by  the  Constitution. 

tLepariUion  —  Proceeding  to  enforce  —  Scope  of  inquiry  —  Rea,sonahle' 
ness  of  rates, 

6.  Questions  as  to  the  reasonableness  or  confiscatory  character  of 
a  rate  or  as  to  the  arbitrary  conduct  of  the  Commission  in  establish- 
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ing  it  are  not  proper  subjects  of  judicial  inquiry  in  a  proceeding  to  en- 
force an  award  of  reparation. 
Reparation -^  rroceeding  to  enforce  awards  ^  Defense* 

7.  It  is  no  defense  to  a  proceeding  to  enforce  an  award  of  repara- 
tion, that  the  Commission  was  not  justified  in  making  the  award 
upon  the  evidence  offered,  and  it  therefore  acted  arbitrarily,  where 
the  statute  provides  for  a  trial  before  a  jury  upon  the  evid^ice  pro- 
duced before  the  Commission,  if  it  is  properly  put  in  issue  by  the  de- 
fendant. 

Constitutional  law  ^  Evidence  ^  Hearing  ^  Due  process  ^  Equal  prO" 
tection  of  the  laws. 

8.  A  statute  limiting  the  evidence  which  can  be  heard  in  a  court 
in  a  proceeding  to  enforce  an  award  for  reparation  made  by  the  Com- 
mission, to  that  heard  before  the  Commission,  or  such  as  could  not  be 
had  before  the  Commission  by  ordinary  diligence,  does  not  deny  due 
process  of  law  and  the  equal  protection  of  the  laws  guaranteed  by  the 
Federal  Constitution. 

Constitutional   law  ^Exercise   of  arhttrary   potrer  —  I>i«e   process^ 
Courts  to  he  open. 

9.  A  statute  (Ky.  Stat.  §  829)  authorizing  the  Commission  to 
award  reparation  upon  finding  that  a  carrier  has  charged  extortionate 
rates  is  not  void  as  violating  constitutional  provisions  against  the  ex- 
ercise of  absolute  and  arbitrary  power,  the  taking  of  private  property 
for  public  use  without  just  compensation,  and  that  the  courts  shall  be 
open  and  remedy  shall  not  be  denied  by  due  course  of  law. 

Constitutional  law  ^^  Departments  of  government '■•' Legislative,   JU' 
dicial,  and  executory  powers, 

10.  A  Commission,  in  finding  a  rate  extortionate  and  awarding  rep- 
aration upon  past  transactions,  based  upon  a  rate  prescribed  by  the 
Commission,  does  not  exercise  legislative,  judicial,  and  executive  pow- 
ers of  an  arbitrary  nature  in  violation  of  the  Kentucky  Constitution. 

Constitutional  law '^  DiscH$nination  hy  common  carrier  ^  Enforce* 
tnent  of  reparation  awards, 

11.  The  enforcement  of  an  award  of  reparation  made  by  the  Com- 
mission based  upon  a  rate  applicable  to  all  persons  does  not  compel  ihe 
carrier  to  make  a  discrimination  in  violation  of  the  Kentucky  Con- 
stitution. 

Reparation'^ Proceeding  to  enforce  awards ^ Records  of  proceed* 
ings  before  Commission. 

12.  In  a  proceeding  to  enforce  an  award  of  reparation,  the  carrier 
cannot  complain  of  the  shipper's  failure  to  file  records  of  proceedings 
before  the  Commission,  where  it  had  an  equal  opportunity  and  right  to 
have  done  so  and  had  no  right  to  require  the  shipper  to  file  tiiem. 

Reparation '^  Proceeding  to  enforce  award  ^  Pleading. 

13.  In  a  proceeding  to  enforce  an  award  of  reparation,  the  findings 
of  the  Commission  of  the  amount  of  the  award  amounts  to  an  allega- 
tion that  the  carrier  has  received  from  the  shipper  the  amount  of  ihe 
award  from  extortionate  charges  which  the  shipper  has  paid,  and  the 
carrier's  answer  merely  that  it  did  not  owe  the  shipper  the  amount  of 
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the  award  or  any  part  of  it  was  but  a  conclusion  of  the  pleader  and 
insufficient  to  form  an  issue. 
Reparation '" Proceeding  to  enforce  awards '•^Pleading, 

14.  An  averment  in  a  carrier's  answer  in  a  proceeding  to  enforce 
an  award  of  reparation,  that  it  did  not  have  knowledge  or  information 
upon  which  to  found  a  belief  as  to  whether  or  not  the  amount  had 
been  paid  by  the  shipper  or  received  by  it,  was  insufficient  to  put  such 
matter  in  issue,  since  a  party  cannot  put  in  issue  by  such  a  plea  mat- 
ter necessarily  within  his  own  knowledge. 

[June  14,  1916.] 

Appeal  by  the  defendant  from  a  judgment  of  the  Circuit  Court 
of  Jefferson  County,  Common  Pleas  Branch,  Second  Division, 
affirming  an  award  of  reparation  made  by  the  Railroad  Commis- 
sion against  the  defendant  on  account  of  excessive  freight  charges ; 
judgment  in  favor  of  the  Greenbrier  Distillery  Company  affirmed 
and  the  appeals  from  the  judgment  in  favor  of  the  other  shippers 
dismissed. 

Appearances:  C.  H.  Moorman  and  W.  A.  Colston,  both  of 
Louisville,  for  appellant ;  J.  Y.  Korman  and  John  S.  Kelley,  Jr., 
both  of  Louisville,  for  appellees. 

Hurt,  J.,  delivered  the  opinion  of  the  court : 

This  appeal  is  from  a  judgment  of  the  Jefferson  circuit  court 
upon  an  award  made  by  the  Railroad  Commission  of  Kentucky 
against  the  Louisville  &  Nashville  Railroad  Company  in  favor  of 
the  following  parties,  for  the  following  sums,  respectively,  and 
with  interest  on  the  sums  from  August  10,  1910,  viz.:  Green- 
brier Distillery  Company,  the  sum  of  $532.62 ;  Early  Times  Dis- 
tilling Company,  the  sum  of  $408.51 ;  Mueller,  Wathan  k  Kobert, 
the  sum  of  $400.77;  S.  Grabfelder  &  Company,  the  sum  of 
$325.78;  Willow  Springs  Distillery  Company,  the  sum  of 
$321.62 ;  Wright  &  Taylor,  the  sum  of  $257.50 ;  Taylor  &  Wil- 
liams, the  sum  of  $237.19;  Eminence  Distillery  Company,  the 
sum  of  $248.87;  Old  Grand  Dad  Distillery  Company,  the  sum 
of  $231.38 ;  T.  W.  SamueFs  Distillery,  the  sum  of  $123.42 ;  the 
Warwick  Distillery  Company,  the  sum  of  $127.74;  Burks  Springs 
Distillery  Company,  the  sum  of  $146.25 ;  W.  B.  Samuels  ft  Com- 
pany, the  sum  of  $58.81 ;  M.  C.  Beam  &  Company,  tiie  sum  of 
$57.42;  Head  &  Parker,  the  sum  of  $44.80;  Blair,  Osborne,  & 
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Ballard  Distillery  Company,  the  sum  of  $42.96 ;  and  Tom  Moore 
Distillery,  the  sum  of  $44.51. 

[1]  Each  of  the  foregoing  was  a  separate  and  independent 
judgment  in  favor  of  the  party  for  whose  benefit  it  was  rendered, 
and  no  one  else  had  any  interest  therein  or  any  control  over  the 
judgment.  Eacdi  of  the  foregoing  judgments  was  a  personal 
judgment,  and,  except  the  first  named,  was  for  a  less  amount  than 
the  sum  of  $500.  The  eight  judgments  last  named  were  each  for 
a  sum  less  than  $200.  Section  950,  subsecs.  1-3,  Ky.  Stat.,  fix 
the  amounts  which  must  be  in  controversy  before  this  court  is 
authorized  to  entertain  an  appeal  from  the  judgment  of  an  in- 
ferior court.  This  court  is  not  authorized  in  any  instance  to 
entertain  or  hear  an  appeal  from  a  judgment  for  the  recovery  of 
money  only  when  the  amount  in  controversy  is  less  than  the  sum 
of  $200,  exclusive  of  interest  and  costs.  An  appeal  cannot  be 
taken  to  this  court,  as  a  matter  of  right,  from  a  judgment  for  the 
recovery  of  money,  if  the  amount,  exclusive  of  interest  and  costs, 
in  controversy,  is  less  than  the  sum  of  $500,  but,  when  the  amount 
in  controversy,  exclusive  of  interest  and  costs,  is  as  much  as 
$200  and  is  less  than  $500,  this  court  may  grant  an  appeal  from 
a  judgment  for  the  recovery  of  money  if  upon  an  examination  of 
the  record  it  appears  "that  the  ends  of  justice  require  that  the 
judgment  appealed  from  should  be  reversed;  or  when  the  con- 
struction or  validity  of  a  statute  or  the  ccmstruction  of  a  section 
of  the  Constitution  is  necessarily  and  directly  put  in  issue,  and 
a  correct  decision  of  the  case  cannot  be  had  without  passing  on  the 
validity  of  the  statute  or  construing  the  section  of  the  Constitu- 
tion or  statute  involved." 

When  in  such  case  an  appeal  is  sought,  it  can  only  be  obtained 
in  this  court  and  in  the  manner  provided  by  subsection  3  of  §  950, 
supra,  and  the  rule  of  this  court  relating  to  that  subject.  The 
party  desiring  an  appeal  must  file  the  record  in  the  clerk's  ofiice 
of  this  court  and  enter  his  motion  to  be  granted  an  appeal.  The 
circuit  court  is  without  authority  to  grant  an  appeal  from  its 
judgment  to  this  court  when  the  judgment  is  for  the  recovery  of 
money  only,  and  the  amount  in  controversy  is  less  than  the  sum 
of  $500.  The  appellant  has  not  sought  any  appeal  in  this  court 
from  the  judgments  in  the  circuit  court  against  it,  and  hence  this 
court  can  only  dismiss  the  appeals  from  each  of  the  judgments, 
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except  the  one  from  the  judgment  in  favor  of  the  Greenbrier  Dis- 
tillery Company,  which  appeal  the  circuit  court  had  authority  to 
grant,  as  the  amount  in  controversy  between  it  and  appellant  ex- 
ceeds the  sum  of  $500.  Oman-Bowling  Green  Stone  Co.  v.  Louis- 
ville &  N.  R.  Co.  169  Ky.  832,  186  S.  W.  118;  Childers  v.  Rat- 
liff,  164  Ky.  128, 175  S.  W.  25;  Gough  v.  Illinois  C.  R.  Co.  166 
Ky.  568,  179  S.  W.  449. 

[2]  It  appears  that  the  Greenbrier  Distillery  Company,  which 
we  will  hereinafter  call  the  appellee,  as  well  as  the  other  parties, 
the  appeals  from  the  judgments  in  whose  favor  have  been  as  above 
stated  dismissed,  made  separate  complaints,  but  at  the  same  time, 
to  the  Railroad  Commission,  that  the  appellant  had  theretofore, 
and  since  the  25th  day  of  March,  1910,  been  charging,  collecting, 
and  receiving  from  them  more  than  a  just  and  reasonable  com- 
pensation for  the  transportation  to  them  over  its  lines  of  railroad 
within  the  state  of  Kentucky  of  certain  commodities  which  were 
used  by  them  as  materials  in  the  manufacturing  of  liquors  at  their 
respective  places  of  operation,  and  sought  awards  in  their  favor 
against  appellant  in  reparation  of  the  damages  sustained  by  them 
on  account  of  such  extortionate  charges  so  made  for  the  transpor- 
tation of  the  commodities.  The  proceeding  was  based  upon  the 
provisions  of  §§  816,  819,  and  829,  Ky.  Stat 

Section  816,  supra,  is  as  follows :  *T!f  any  railroad  corporation 
shall  charge,  collect  or  receive  more  than  a  just  and  reasonable 
rate  of  toU  or  compensation  for  the  transportation  of  passengers 
or  freight  in  this  state,  or  for  the  use  of  any  railroad  car  upon 
its  track,  or  upon  any  track  it  has  control  of,  or  the  right  to  use 
in  this  state,  it  shall  be  guilty  of  extortion.'^ 

Section  819,  supra,  among  other  things,  provides  that,  when  a 
railroad  company  shall  be  guilty  of  extortion,  it  shall  be  liable  in 
damages  to  the  party  aggrieved  for  the  damages  sustained. 

Section  829,  supra,  is  as  follows :  "The  Commission  shall  hear 
and  determine  complaints  under  §§.  816,  817,  and  818.  Such 
complaints  shall  be  made  in  writing,  and  they  shall  give  the 
company  complained  of  not  less  than  ten  days'  notice  of  the  time 
and  place  of  the  hearing  of  the  same.  They  shall  hear  and  reduce 
to  writing  all  evidence  adduced  by  the  parties,  and  render  such 
award  as  may  be  proper.  If  the  award  of  the  Commission  be  not 
satisfied  within  ten  days  after  the  same  is  rendered,  the  chair- 
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man  shall  file  a  copy  of  said  award  and  the  evidence  heard,  in  the 
office  of  the  clerk  of  the  circuit  court  of  the  county,  which,  under 
the  Code  of  Practice,  would  have  jurisdiction  of  said  controversy, 
and  the  clerk  of  said  court  shall  enter  the  same  on  the  docket  for 
trial ;  and  summons  shall  be  issued,  as  in  other  cases,  against  the 
party  against  whom  the  award  shall  have  been  rendered,  requir- 
ing said  party  to  appear  in  the  court,  within  the  time  allowed  in 
ordinary  cases,  and  show  cause  why  said  award  shall  not  be  satis- 
fied. If  such  party  fails  to  appear,  judgment  shall  be  rendered 
by  default,  and  the  same  proceedings  had  thereon  as  in  other 
ordinary  cases.  If  a  trial  is  demanded  the  case  shall  be  tried,  in 
all  respects,  as  other  ordinary  cases  in  which  the  same  amount  is 
involved,  except  that  no  evidence  shall  be  introduced  by  either 
party  except  that  heard  by  the  Commission,  except  such  as  the 
court  shall  be  satisfied,  by  sworn  testimony,  could  not  have  been 
produced  before  the  Commission  by  the  exercise  of  reasonable 
diligence;  the  judgment  and  proceedings  thereon  shall  be  the 
same  as  in  other  ordinary  cases." 

Notice  was  given  to  appellant,  as  required  by  §§  829  and  820a, 
of  the  time  and  place  of  the  hearing  of  the  complaints,  and  the 
nature  of  the  complaints  and  the  matters  to  be  investigated.  The 
complainants  and  appellant  appeared  with  counsel.  Such  argu- 
ments, statements,  and  evidence  were  heard  as  either  party  desired 
to  offer,  and  the  evidence  heard  was  reduced  to  writing.  The 
complaints  were,  without  objection,  all  heard  together.  It  ap- 
peared from  the  statements  received  as  evidence  and  the  sworn 
testimony  that  for  many  years  previous  to  the  25th  day  of  March, 
1910,  the  appellant  had  charged  and  received  a  rate  for  the  trans- 
portation of  the  commodities  used  in  manufacturing  liquors,  from 
Louisville,  Newport,  and  Covington  to  the  sixteen  different  places 
at  which  the  complainants  conducted  their  manufacturing  estab- 
lishments, and  for  the  transportation  of  the  commodities  to  the 
complainants,  less  than  the  rate  charged  other  persons  for  the 
transportation  of  like  commodities  to  the  same  places,  but  on 
March  25,  1910,  the  special  rate  charged  complainants  was  with- 
drawn, and  the  same  rates  thereafter  charged  other  persons  for 
the  transportation  of  like  commodities  to  the  same  places  was 
imposed  upon  the  commodities  transported  to  the  complainants. 

The  Railroad  Commission  arrived  at  the  conclusion  that  the 
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rates  charged  and  received  by  appellant  for  the  transportation  of 
such  commodities  to  and  from  Lotiisville,  Xewport,  and  Coving- 
ton to  the  places  of  the  establishment  of  complainants,  were  ex- 
tortionate, and  thereupon,  as  authorized  by  §  820a,  supra,  made 
an  order  by  which  it  fixed  the  rates  of  transportation  for  the 
commodities  in  question  to  and  from  the  places  of  the  plants  of 
complainants  and  Louisville,  Newport,  and  Covington  at  the 
same  as  the  special  rate  which  had  formerly  been  charged  the 
complainants  for  the  transportation  of  the  commodities  from  the 
three  points  named  to  the  places  of  their  plants,  but  made  the 
rates  apply  to  all  persons  who  might  receive  or  ship  such  com- 
modities at  such  places  alike.  Under  the  provisions  of  §  829, 
supra,  the  Commission  made  an  award  against  appellant  and  in 
favor  of  appellee  and  each  of  the  other  complainants  of  the 
amounts  which  each  of  them  had  been  charged  and  had  paid, 
respectively,  for  the  transportation  of  said  commodities  received 
by  them  from  Louisville,  Newport,  and  Covington  in  excess  of 
the  rates  fixed  by  the  Commission  since  March  26,  1910,  when 
the  increased  rates,  as  to  complainants,  had  been  put  into  effect. 
Each  award  was  a  distinct  one  in  favor  of  the  party  for  whom 
it  was  maJe,  and  was  representative  of  his  distinct  interest,  al- 
though all  of  the  awards  were  set  out  in  the  same  writing,  which 
was  subscribed  by  the  Commissioners.  The  awards  were  made 
upon  the  10th  day  of  August,  1910,  and,  the  appellant  having 
declined  to  pay  or  satisfy  the  awards,  on  the  12th  day  of  October, 
1914,  certified  copies  of  the  awards  and  the  rates  order  and  the 
evidence  heard  before  the  Commission  were  filed  in  the  office  of 
the  clerk  of  the  Jefferson  circuit  court,  and  a  summons  was  issued 
and  served  upon  appellant,  as  by  law  is  required  in  such  cases* 
The  summons  set  out  separately  the  awards  in  favor  of  each  of  the 
complainants. 

The  appellant  moved  to  quash  the  return  upon  the  summons 
upon  two  grounds:  (1)  Because  the  summons  was  not  issued 
upon  a  petition,  which  stated  the  names  of  the  parties  and  set 
out  the  cause  of  action;  (2)  because  the  awards  sued  on  were 
several,  and  not  joint,  iand  could  not  jointly  be  proceeded  upon. 
The  motion  was  overruled,  to  which  the  appellant  excepted.  In 
this  ruling  the  court  does  not  seem  to  have  been  in  error.    Section 
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829,  supra,  which  controls  the  proceedings  in  such  an  action,  does 
not  require  any  petition  to  he  filed  as  the  basis  of  the  action.  It 
provides  expressly  that  the  summons  issue  upon  the  writing  set- 
ting out  the  award,  and  provides  that  such  writing  shall  be  a 
sufficient  basis  for  the  action.  Illinois  C.  K.  Co.  v.  Paducah 
Brewery  Co.  157  Ky.  857,  168  S.  W.  239. 

[3]  A  misjoinder  of  actions  and  of  parties  plaintiff  is  not  a 
ground  for  quashing  the  service  of  a  summons.  Such  an  error  in 
the  proceedings  must  be  corrected  by  a  motion  to  require  an  elec- 
tion of  which  cause  of  acticm  will  be  prosecuted  and  which  party 
will  prosecute  same.  Yeates  v.  Walker,  1  Dnv.  84 ;  Dean  v.  Eng- 
lish, 18  B.  Mon.  182;  Wilson  v.  Thompson,  1  Met.  (Ky.)  128; 
Pelly  V.  Bowyer,  7  Budi.  518 ;  St.  Joseph's  Orphan  Soc.  v.  Wol- 
pert,  80  Ky.  86 ;  Graziani  v,  Ernst,  169  Ky.  751,  186  S.  W.  99. 

The  appellant  demurred  to  the  proceedings  against  it,  and  spe- 
cially set  out  nine  different  reasons  for  the  demurrer.  The  de- 
murrer was  overruled  by  the  court,  and  properly  so,  but  we  will 
refrain  from  discussing  the  reasons  for  same,  as  the  grounds  of 
the  demurrer  are  all  embraced  in  the  answer  afterward  filed  by 
appellant,  and  to  which  a  general  demurrer  was  sustained,  and 
the  reasons  for  our  opinion  will  be  stated  in  determining  the 
soundness  of  the  judgment  of  the  court  below  in  sustaining  the 
demurrer  to  the  answer. 

The  answer  contained  nine  separate  paragraphs,  to  which, 
as  stated  heretofore,  a  general  demurrer  was  sustained,  and,  the 
appellant  declining  to  plead  further,  the  judgment  appealed  from 
was  rendered.  The  grounds  of  defense  will  be  considered  as  far 
as  they  attempted  to  present  a  defense  to  the  cause  of  action  of 
the  Greenbrier  Distillery  Company,  the  judgment  upon  which  be- 
ing the  only  one  from  which  appellant  has  an  appeal. 

[4]  (a)  In  the  first  paragraph  of  the  answer  it  is  alleged  that 
§  829,  supra,  under  the  provisions  of  which  it  is  attempted  to  en- 
force the  award,  is  violative  of  §  59,  subsec.  1,  of  the  Constitution 
of  Kentucky,  in  that  an  award  of  the  Bailroad  Commission  may 
be  proceeded  upon  and  a  judgment  rendered  thereon  without  the 
complainant  filiilg  a  petition  and  setting  forth  his  cause  of  action, 
as  is  ordinarily  required  to  be  done.  Section  829,  supra,  provides, 
for  the  filing  of  a  copy  of  the  award  and  the  evidence  heard  before 
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the  Commission  in  the  clerk's  office  of  the  circuit  court,  which  has 
jurisdiction  of  the  action,  according  to  the  provisions  of  the  Civil 
Code,  the  issual  and  service  of  a  summons,  and  a  trial  of  the 
cause  as  any  ordinary  action,  but  that  no  evidence  shall  be  in- 
troduced except  that  heard  before  the  Commission,  or  such  as 
the  court  shall  be  satisfied  from  sworn  testimony  could  not  have 
been  produced  before  the  Commission  by  the  exercise  of  ordi- 
nary diligence.  This  is  not  a  local  or  special  act  which  regulates 
the  jurisdiction  or  the  practice  or  the  circuits  of  the  courts  of 
justice,  or  the  rights,  powers,  duties,  or  compensation  of  the  offi- 
cers of  the  courts,  which  the  general  assembly  has  not  power  to 
enact  by  reason  of  the  inhibition  of  §  59,  subsec.  1,  of  the  Con- 
stitution. The  provisions  of  §  829  apply  to  all  the  circuit  courts 
in  the  state  alike  in  which  the  designated  causes  of  action  may 
arise,  and  prescribes  the  procedure  for  all  courts  having  juris- 
diction of  the  subject-matter. 

[5]  (aa)  It  is  insisted  that  §  829,  supra,  invests  the  Railroad 
Commission  with  judicial  powers,  and  in  making  an  award  it 
exercises  judicial  powers,  and  for  that  reason  the  making  of  an 
award  by  it  and  the  statute  which  authorizes  it  to  do  so  are  void, 
as  being  in  contravention  of  §§  27,  28,  109,  and  135  of  the  Con- 
stitution. Section  27,  supra,  provides  that  the  powers  of  the 
government  shall  be  divided  into  three  distinct  departments  and 
confined  to  a  separate  body  of  magistrates, — the  legislative  to 
one,  the  executive  to  another,  and  the  judicial  to  another.  Sec- 
tion 28  provides  that  a  person  being  of  one  of  these  departments 
shall  not  exercise  any  powers  belonging  to  either  of  the  others, 
except  in  the  instances  expressly  directed  and  permitted  by  the 
Constitution.  Section  109  provides  that  the  judicial  power  shall 
be  vested  in  the  senate,  when  sitting  as  a  court  of  impeachment, 
and  in  one  supreme  court  and  the  courts  established  by  the  Con- 
stitution. Section  135  provides  that  no  court  except  those  pro- 
vided for  in  the  Constitution  shall  be  established.  The  Rail- 
road Commission,  as  an  instrumentality  of  the  government,  was 
created  in  this  state  previous  to  the  adoption  of  the  present  Con- 
stitution, by  an  act  of  the  general  assembly.  It  was  a  creation 
of  the  legislative  department  of  the  government,  and  so  remained 
until  the  adoption  of  the  present  Constitution,  when  by  §  209  of 
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that  instrument  it  was  made  one  of  the  permanent  governmental 
agencies,  and  was  invested  with  such  powers  and  duties  as  might 
be  bestowed  upon  it  by  law,  and,  until  otherwise  provided  by 
law,  it  was  granted  such  powers  and  jurisdiction,  and  was  au- 
thorized to  perform  the  same  duties  as  it  was  authorized  by  Jaw 
to  exercise  and  to  perform  at  the  time  of  the  adoption  of  the 
Constitution.  Among  other  powers  and  jurisdiction  it  then  pos- 
sessed was  to  render  awards  in  favor  of  persons  against  the  rail- 
road companies  for  extortion.  Act  April  6,  1882,  as  amended 
by  act  March  Y,  1890  (Laws  1890,  p.  25) ;  Illinois  C.  R.  Co.  v. 
Paducah  Brewery  Co.  supra.  The  power  to  make  an  award, 
however,  as  it  is  provided  that  the  Railroad  Commission  shall 
make  awards  on  account  of  extortion,  is  not  a  judicial  power, 
and  in  making  an  award  it  does  not  exercise  judicial  functions. 
It  is  true  that  the  statute  provides  that  upon  a  complaint  of  ex- 
tortion it  is  made  the  duty  of  the  commission  to  give  the  party  of 
whom  complaint  is  made  notice  for  ten  days,  and  to  hear  such 
arguments,  statements,  and  evidence  as  may  be  offered,  and,  if 
it  finds  that  the  rates  complained  of  are  extortionate,  to  fix  a  just 
and  reasonable  rate,  and  the  carriers  must  not  then  charge  more 
than  the  rate  so  established.  This,  however,  is  the  exercise  of  a 
l^slative  power,  and  the  duty  of  making  investigation  of  the 
causes  of  complaint  as  a  basis  upon  which  to  rest  the  needed  leg- 
islation is  no  more  the  exercise  of  a  judicial  power  than  a  leg- 
islative body  exercises  when  it  makes  an  investigation  to  deter- 
mine the  necessary  and  proper  legislation  to  ri^t  any  sore  which 
is  upon  the  body  politic  In  establishing  rates  the  Commission 
is  an  arm  of  the  legislative  branch  of  the  government.  The  leg- 
islature has  delegated  to  it  so  much  of  its  authority  as  is  neces- 
sary to  be  exercised  in  establishing  rates  for  the  common  caiv 
riers.  The  railroads  may  charge  and  receive  rates  for  the  trans- 
portation of  passengers  and  commerce  subject  to  the  laws  of  the 
land,  and  the  legislature  and  its  agency,  the  Railroad  Commis- 
sion, may  require  the  railroads  to  charge  and  receive  such  rates 
as  they  may  prescribe,  provided  the  rates  prescribed  are  not  so 
unreasonably  low  as  to  be  confiscatory.  When  the  Commission 
makes  a  reparation  award  it  does  not  judicially  determine  any- 
thing.    It  gathers  and  preserves  the  evidence  necessary  upon 
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which  to  base  judicial  action.  It  collates  the  facts  and  sums  up 
the  results  from  the  basis  from  which  it  acts,  and  this  is  present- 
ed to  a  court  for  review,  with  ample  opportimity  for  each  party 
to  have  his  day  in  court  before  the  matter  is  determined,  and  the 
questions  between  the  parties  are  determined  alone  by  the  court 
The  act  of  the  Commission  in  making  a  reparation  award  has  no 
enforceable  effect  until  it  is  determined  by  the  court  that  its  re- 
port of  the  results  of  its  investigation  is  correct 

Further,  while  §  28  of  the  Constitution  prohibits  persons  who 
are  of  one  of  the  three  great  departments  of  the  government  from 
exercising  any  powers  belonging  to  either  of  the  others,  it  ex^ 
cepted  the  instances  in  which  persons  of  one  department  are  ex- 
pressly directed  or  pennitted  by  the  Constitution  to  exercise 
duties  belonging  to  one  of  the  other  departments.  Secti(Mi  209 
expressly  authorizes  the  Railroad  Commission  to  perform  the 
duties  which  it  was  empowered  to  perform  by  existing  laws  at 
the  time  of  the  adoption  of  the  Constitution  until  it  should  other- 
wise be  provided  by  law.  One  of  the  duties  imposed  upon  it, 
and  which  it  had  authority  and  jurisdiction  to  perfiwrm  under 
the  laws  which  existed  at  the  adoption  of  the  present  Constitu- 
tion, was  to  hear  and  determine  claims  for  reparation,  and  to 
order  restitution  by  a  carrier  to  a  shipper  of  the  amount  charged 
and  collected  from  the  shipper  by  the  carrier  in  excess  of  the 
rate  thereafter  fixed  by  the  Commission  as  just  and  reasonable. 
This  was  an  express  holding  by  this  court  in  Illinois  C.  R.  Co.  v. 
Paducah  Brewery  Co.  157  Ky.  363,  163  S.  W.  239.  It  is,  how- 
ever, insisted  that  the  Railroad  Commission  did  not  have  such 
power  at  the  time  of  the  adoption  of  the  present  Constitution; 
that  the  statutes  which  then  existed  and  which  authorized  such 
power  were  void,  as  being  in  contravention  of  the  Constitution 
of  1850.  A  perusal  of  its  provisions,  however,  fails  to  make 
manifest  the  soundness  of  this  contention.  Article  1,  §  2,  of  the 
Constitution  of  1850,  provided  that  persons  being  of  one  of  the 
departments  of  the  government  should  not  exercise  any  powers 
properly  belonging  to  either  of  the  others,  except  in  the  instances 
expressly  directed  or  permitted  by  the  Constitution,  Section  1 
of  article  4  of  the  Constitution  of  1850  provided  that  the  ju- 
dicial power  of  the  state  should  be  vested  in  a  supreme  court,  the 
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courts  established  by  the  Constitution,  and  such  other  courts  as 
the  general  assembly  might  from  time  to  time  erect  and  establish. 

(b)  The  appellant^  by  various  allegations  in  the  various  para- 
graphs of  its  answer,  offered  as  a  defaise  to  a  judgment  the  con- 
tentions that  the  rates  which  were  charged  appellee  from  March 
25,  1910,  until  August  10,  1910,  the  date  of  the  rate  order 
and  award,  were  not  unreasonable  or  extortionate ;  that  the 
rates  prescribed  by  the  Commission  on  August  10,  1910, 
were  unreasonably  low  and  confiscatory,  and  that  upon  such 
rates  as  a  basis  the  rates  theretofore  charged  were  deemed 
as  extortionate,  and  that  the  award  embraced  the  excess  of 
the  rates  chained  over  the  rates  prescribed  by  the  Commis- 
sion during  the  time  the  higher  rates  were  in  force;  that  the 
Commission  did  not  have  before  it  any  substantial  evidence  that 
the  excess  of  the  rates  charged  between  March  25  and  August 
10,  1910,  over  the  rates  fixed  by  the  Commission,  was  ever  paid 
by  appellee  because  of  the  difference  between  the  rates  charged 
and  those  prescribed  by  the  Commission,  and  for  such  reasons 
the  action  of  the  Commission  was  arbitrary. 

To  determine  whether  such  averments  or  any  of  them  in  the 
answer  presented  a  defense  to  the  recovery  of  a  judgment  upon 
the  award,  it  will  be  necessary  to  consider  the  nature  of  the  pow- 
er and  acts  of  the  Commission  in  making  the  order  whereby  the 
rates  were  established  for  the  future  and  the  making  of  the 
award.  As  heretofore  stated,  the  fixing  of  rates  to  be  charged 
by  a  railroad  carrier  in  its  intrastate  commerce  is  within  the 
power  of  the  legislative  department  of  the  government,  within 
the  constitutional  limitations.  The  right  of  the  railroad  to  fix 
its  own  intrastate  rates  is  subject  to  the  laws  of  the  state,  if  en- 
acted in  accordance  with  the  provisions  of  the  Constitution.  In 
the  absence  of  any  action  by  the  legislature  by  which  rates  have 
been  prescribed,  it  can  very  well  be  seen  how  the  question  of  the 
reasonableness  of  the  rates  could  be  a  judicial  one  in  a  contro* 
versy  between  the  carrier  and  shipper,  and  to  the  rates  which  the 
carrier  was  entitled  to  chai^  and  receive.  When,  however,  the 
legislature  exercises  its  power  to  establish  rates,  the  act  by  which 
the  establishment  is  effected  becomes  a  law,  which  the  courts 
have  no  other  choice  than  to  enforce,  unless  the  legislature  has 
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exceeded  its  constitutional  authority.  The  constitutional  limi- 
tation placed  upon  the  legislative  authority  as  to  the  establish- 
ment of  rates  for  carriers  in  intrastate  commerce  is  that  the  rates 
prescribed  must  not  be  such  as  to  be  confiscatory,  and  the  courts 
have  the  inherent  power,  in  a  proper  proceeding,  to  determine 
whether  the  rates  prescribed  by  the  legislature  are  confiscatory, 
and,  if  so,  to  restrain  the  enforcement  of  the  law.  Other  than 
this,  the  reasonableness  or  unreasonableness  of  rates  prescribed 
by  the  legislative  authority,  or  whether  arbitrarily  prescribed, 
is  not  a  judicial  question. 

[6]  It  is  manifest  that  in  a  proceeding  to  enforce  an  award 
which  is  based  upon  a  rate  prescribed  by  the  legislative  author- 
ity, the  question  of  the  reasonableness  or  unreasonableness  of  the 
rate  prescribed  as  just  and  reasonable,  or  whether  or  not  it  was 
arbitrarily  established,  could  not  be  a  proper  subject  of  judicial 
inquiry.  It  is  readily  apparent  that  it  would  be  utterly  imprac- 
ticable to  permit  the  constitutionality  of  the  law  to  be  put  to  the 
test  on  every  occasion  when  an  award  based  upon  that  law  should 
be  attempted  to  be  enforced.  Its  constitutionality  would  depend 
upon  whether  or  not  the  rates  prescribed  by  it  were  confiscatory, 
and  it  is  not  to  be  reckoned  that  in  the  enactment  of  §  829,  Ky. 
Stat.,  the  legislature  intended  that  in  every  case  for  the  enforce- 
ment of  an  award  a  jury  should  be  called  upon  to  determine 
whether  the  rate  prescribing  law  was  or  was  not  constitutional. 
Doubtless,  upon  one  day  a  jury  would  hold  the  law  to  be  valid 
and  on  the  next  day  another  jury  would  hold  it  to  be  unconsti- 
tutional and  void.  The  Railroad  Commission,  in  establishing  a 
rate  order,  exercises  a  legislative  power  which  is  delegated  to  it 
by  the  legislature,  and  its  act,  if  done  in  accordance  with  law, 
is  a  valid  and  enforceable  act  of  legislation.  McChord  v.  Louis- 
ville &  K  R.  Co.  188  U.  S.  483,  46  L.  ed.  289,  22  Sup.  Ct.  Rep. 
165 ;  Interstate  Commerce  Commission  v.  Cincinnati,  N.  O.  &  T. 
P.  R  Co.  167  U.  S.  479,  42  L.  ed.  243,  17  Sup.  Ct.  Rep.  896. 
Hence  a  rate  charged  in  excess  of  that  fixed  by  the  Commission 
was  unlawful  and  extortionate.  Hence  the  reasonableness  or  un- 
reasonableness or  confiscatory  character  of  the  rate  order,  or  the 
arbitrary  conduct  of  the  Commission  in  establishing  it,  was  not, 
in  the  proceeding  in  the  court  below,  a  subject  of  inquiry. 
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Louisville  &  JST.  E.  Co.  v.  Garrett,  231  TJ,  S.  298,  58  L.  ed.  229, 
34  Sup.  Ot.  Eep.  48. 

It  is  not  intended  by  the  foregoing  to  say  that  the  carrier  is 
without  remedy  against  a  confiscatory  rate  prescribed  by  the  leg- 
islature or  a  confiscatory  or  arbitrary  rate  order  established  by 
the  Kailroad  Commission,  as  the  courts  have  the  power  to  relieve 
against  such  injustice,  but  the  act  of  legislation  must  be  assailed 
by  an  action  for  that  purpose,  as  by  a  suit  in  equity,  in  a  court 
having  jurisdiction,  which  can  for  once  and  for  aU  determine 
its  validity.  St.  Louis  &  S.  F.  R.  Co.  v.  Gill,  156  U.  S.  649,  39 
L.  ed.  567,  15  Sup.  Ct.  Rej).  484;  Chicago  M.  &  St.  P.  R.  Co.  v. 
Minnesota,  134  U.  S.  418,  33  L.  ed.  970,  3  Inters.  Com.  Rep. 
209,  10  Sup.  Ct.  Help.  462,  702 ;  Louisville  &  N.  R.  Co.  v.  Gar- 
rett, 231  U.  S.  298,  58  L.  ed..  229,  34  Sup.  Ct.  Rep.  48. 

[7]  Neither  did  the  averments  of  want  of  evidence  before  the 
Commission  to  support  its  finding  of  the  amounts  paid  by  appel- 
lee to  appellant  for  freight  transportation  between  March  25  and 
August  10,  1910,  in  excess  of  the  rates  prescribed  by  the  Com- 
mission, nor  the  want  of  evidence  before  the  Commission  to  es- 
tablish that  appellee  suffered  damages  in  the  amount  of  the 
award,  and  for  that  reason  the  action  of  the  Commission  was  ar- 
bitrary and  unlawful,  constitute  a  defense  to  the  recovery  of  a 
judgment  upon  the  award,  because  it  is  clear  that  the  damage 
suffered  was  the  amount  paid  for  freights  in  excess  of  what  was 
a  just  and  reasonable  rate  as  established  by  the  Commission,  and 
the  amount  so  paid  was  a  proper  inquiry  before  the  court  below, 
if  put  in  issue.  The  appellant  does  not  complain  that  it  did  not 
have  notice  of  the  appellees'  complaint  and  daim,  or  that  it 
failed  to  have  a  hearing  before  the  Commission,  or  did  not  have 
opportunity  to  offer  all  the  evidence  it  desired  pertaining  to  the 
claim  of  appellee,  or  that  the  Ccnnmission  failed  to  preserve  the 
evidence,  or  failed  to  comply  with  any  of  the  requirements  of  § 
829,  supra,  with  reference  to  the  claim,  but  only  insists  that  the 
Commission  was  not  justified  in  making  the  award  upon  the  evi- 
dence offered.  Section  829,  supra,  provides  for  a  trial  upon  the 
issue  as  to  whether  or  not  the  appellee  had  paid  and  appellant  had 
received  the  sum  awarded,  and  appellant  could  have  had  a  trial 

before  a  jury  upon  this  subject  if  it  had  put  it  in  issue. 
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(c)  Section  820a9  Ky.  Stat^  does  not  authorize  the  Commis- 
sion to  fix  a  rate  for  the  transportation  of  freights  imtil  it  has 
given  the  carrier  ten  days'  notice  of  the  complaint,  and  of  the 
time  and  place  at  which  it  will  hear  and  consider  same,  and  the 
nature  of  the  complaint  or  matter  to  be  investigated,  and  shall 
hear  such  statements,  arguments,  and  evidence  which  the  parties 
offer,  and  which  the  Commission  deans  relevant^  and,  if  it  de- 
cides that  the  carrier  has  been  guilty  of  extortion,  it  then  fixes  a 
just  and  reasonable  rate  and  gives  the  carrier  notice  of  it  If 
the  rate  fixed  is  so  low  as  to  be  confiscatory,  the  carrier  may,  in 
the  way  above  indicated,  have  a  review  of  the  proceedings  by  a 
court,  and,  if  the  action  was  based  upon  insufficient  evidence  as 
was  thus  arbitrarily  done,  it  has  its  remedy. 

[8]  Section  829,  Ky.  Stat,  provides  that  upon  complaint 
made  in  writing  of  extortion  against  a  carrier,  the  carrier  shall 
have  not  less  than  ten  days'  notice  of  the  time  and  place  of  the 
hearing.  The  Commission  shall  hear  and  reduce  to  writing  all 
evidence  offered  by  the  parties.  If  the  award  shall  not  be  satis- 
fied within  ten  days,  a  copy  of  the  award  and  evidence  heard 
shall  be  filed  in  the  circuit  court  A  simmions  shall  be  issued 
and  served  upon  the  carrier,  and  it  shall  be  required  to  appear 
and  defend,  if  it  desires,  within  the  time  allowed  as  in  ordinary 
actions.  If  a  trial  is  demanded,  the  trial  shall  be  heard  as  in 
other  ordinary  actions.  No  evidence  shall  be  heard  exc^t  what 
was  heard  before  the  Commission,  or  such  as  the  court  may  be 
satisfied  from  sworn  testimony  could  not  have  been  produced 
before  the  Commission  by  ordinary  diligence.  It  is  insisted  by 
appellant  that,  because  the  statute  limits  the  evidence  which  can 
be  heard  in  the  circuit  court  to  that  heard  before  the  Commis- 
sion, or  such  as  could  not  be  had  before  the  Commission  by  ordi- 
nary diligence,  this  renders  the  statute  void,  in  that  it  denies  to 
it  the  due  process  of  law  and  the  equal  protection  of  the  laws,  as 
guaranteed  by  the  14:th  Amendment  to  the  Federal  Constitution. 
That  this  contention  is  without  merit  is  manifest.  It  is  impos- 
sible to  discover  in  this  proceeding  any  failure  of  the  equal  pro- 
tection of  the  laws,  and  "due  process''  is  always  had  when  the 
party  has  had  sufficient  notice  and  an  oppoiininity  to  make  his 
defense.     The  requirement  complained  of  merely  relates  to  the 
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procedure  in  the  court  A  similar  statute  has  been  held  to  be  not 
in  violation  of  the  14th  Amendment  of  the  Constitution  of  the 
United  States  by  the  United  States  Supreme  Court  in  the  case  of 
State  of  Washington  ex  rel.  Oregon  R.  &  Nav.  Co.  v.  Fairchild, 
224  U.  S.  510,  56  L.  ed.  863,  32  Sup.  Ct.  Rep.  535,  and  the  stat- 
ute complained  of  was  held  valid  by  this  court  in  Illinois  C.  R. 
Co.  V.  Paducah  Brewery  Co.  157  Ky.  363, 163  S.  W.  239. 

[9]  (d)  It  is  contended  that  §  829,  supra,  and  the  act  of  the 
Commission  in  making  the  award  to  appellee,  are  both  violative 
of  §§  2, 13,  and  14  of  the  Constitution  of  Kentucky.  The  provi- 
sions of  the  statute,  however,  do  not  vest  in  the  Commission  any 
absolute  or  arbitrary  power  over  the  property  of  carriers,  as  is 
denounced  by  §  2,  supra;  nor  has  the  Commission  power  by 
making  an  award  or  otherwise  any  authority,  to  take  property 
or  to  apply  it  to  public  use  without  the  consent  of  the  carrier,  nor 
without  just  compensation  being  made  to  it,  as  prohibited  by  § 
13,  supra;  nor  are  the  courts  closed,  nor  any  remedy  denied  by 
due  course  of  law  to  appellant,  as  guaranteed  by  §  14,  supra. 

[10]  (e)  It  is  also  contended  that  the  Commission  is  without 
authority  to  make  an  award  based  upon  past  transactions,  based 
upon  a  rate  prescribed  by  the  Commission,  and  to  do  so  it  ex- 
ercises legislative,  judicial,  and  executive  powers  of  an  arbitrary 
nature,  and  in  violation  of  §  4,  art.  4,  of  the  Federal  Constitu- 
tion, and  that  §  829,  supra,  is  violative  of  said  provision.  It  is 
impossible  to  discern  in  what  manner  the  act  or  an  award  under 
its  authority  could  affect  the  republican  form  of  government 
guaranteed  by  the  constitutional  provision  mentioned,  or  where- 
in the  Commission  exercises  the  functions  alleged  in  making  an 
award,  which  must  be  thereafter  reviewed  by  a  judicial  tribunal 
before  it  becomes  effective,  or  in  what  manner  its  action  is  of  an 
arbitrary  nature.  It  is  contended  that,  the  rates  exacted  pre- 
vious to  the  establishment  of  the  rate  order  being  legal,  they  can- 
not thereafter  be  declared  illegal  so  as  to  entitle  the  shipper  to 
recover  them  to  the  extent  they  are  determined  to  be  extortionate. 
An  extortionate  charge  by  a  carrier  for  transportation  is  illegal 
at  the  time  it  is  exacted.  It  does  not  become  illegal  after  the 
Commission  has  found  it  to  be  extortionate  and  fixed  a  lower  rate 
only.     To  require  the  Commission  to  collect  and  preserve  the 
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evidence  of  its  illegality,  the  amount  wrongfully  exacted,  and 
to  make  an  award  for  it,  is  only  the  procedure  provided  to  en- 
able its  recovery.  To  charge  an  unreasonable  and  extortionate 
rate  for  the  transportation  of  commodities  by  carriers  was  un- 
lawful at  the  common  law.  There  can  be  no  recovery  of  any- 
thing wrongfully  exacted,  except  it  arise  upon  a  past  transaction. 

[11]  (f)  It  is  also  claimed  that  the  enforcement  of  the  award 
and  the  rate  order  upon  which  it  is  based  violates  §  218  of  the 
Constitution,  in  that  it  compels  a  discrimination,  which  is  de- 
nounced by  that  constitutional  provision.  The  rates  from  and  to 
the  places  embraced  by  the  order  and  from  and  to  the  persons 
who  reside  and  do  business  at  such  places  are  all  within  the  con- 
trol of  appellant,  and  it  is  not  required  to  make  any  discrimina- 
tion. Louisville  &  N.  E.  Co.  v.  Garrett,  231  U.  S.  298,  58  L.  ed. 
229,  34  Sup.  Ct.  Rep.  48. 

[12]  (g)  Appellant  insists  that,  although  it  did  not  satisfy  the 
court,  by  sworn  testimony,  that  it  had  any  evidence  which  it  did 
not  offer  before  the  Commission,  which  it  could  not  with  ordi- 
nary diligence  have  produced  before  the  Commission,  it  was  en- 
titled to  a  trial  upon  the  evidence  which  was  heard  by  the  Com- 
mission, and  which  was  on  file;  that  it  demanded  such  a  trial, 
and  was  refused ;  that  it  also  moved  the  court  to  require  appellee 
to  file  the  records  of  all  the  proceedings  before  the  Commission 
in  court,  along  with  the  copy  of  the  award  and  evidence;  and 
that  the  court  overruled  its  motion,  to  its  prejudice.  What  rec- 
ords of  the  proceedings  were  before  the  Commission  does  not  ap- 
pear ;  neither  does  it  appear  what  effect  their  filing  would  have 
upon  the  proceedings  in  the  case  at  bar.  SuflSce  it  to  say,  how- 
ever, that  the  statute  only  requires  a  copy  of  the  award  and  the 
evidence  to  be  filed  in  the  circuit  court,  and  it  is  to  be  presumed 
that,  if  any  other  of  the  records  of  the  proceedings  would  have 
been  useful  upon  the  hearing  in  the  circuit  court,  appellant 
would  have  caused  them  to  be  filed  there,  as  it  had  an  equal  op- 
portunity and  right  with  appellee  to  have  done  so,  and  no  right 
to  require  the  appellee  to  file  them. 

[13]  (h)  It  is  elementary  that  in  an  ordinary  action  a  party 
is  not  entitled  to  a  trial  of  his  case  upon  the  evidence,  unless  the 
pleadings  make  an  issue,  which  makes  it  necessary  for  the  party 
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holding  the  affirmative  to  support  with  evidence.  In  a  case  ox 
the  character  of  the  one  at  bar  it  must  be  considered  that  the  find- 
ings in  the  copy  of  the  award  amount  to  an  allegation  that  the 
carrier  has  received  from  the  shipper  the  amount  of  the  award 
from  extortionate  charges  which  the  shipper,  has  paid.  To  make 
an  issue  it  would  be  necessary,  for  the  carrier  to  deny  that  the 
shipper  had  paid  the  sums  in  excess  of  the  rates  fixed  by  the 
Commission,  and  which  go  to  make  up  the  award,  or  that  it  had 
received  same,  or,  if  the  award  had  been  satisfied  by  the  carrier, 
to  so  affirmatively  allege.  The  denial  of  the  answer  that  appel- 
lant did  not  owe  appellee  the  amount  of  the  award  or  any  part 
of  it  was  only  a  conclusion  of  the  pleader,  and  did  not  put  any- 
'thing  in  issue.  .' 

I  [14]  The  averment  in  the  answer  that  it  did  not  have  knowl- 
edge or  information  sufficient  upon  which  to  found  a  belief  as 
to  whether  or  not  the  amounts  had  been  paid  by  appellee  or  re- 
ceived by  it  was  not  sufficient  under  the  well-known  rule  that  a 
party  cannot  put  in  issue  by  such  a  plea  matters  necessarily 
within  his  own  knowledge.  Hence  the  pleadings  charged  appel- 
lant with  having  received  from  appellee  the  amounts  of  the 
award  in  extortionate  rates  for  transportation  of  freights,  and 
there  was  no  denial  of  it.  Barret  v.  Godshaw,  12  Bush,  508; 
Wing  V.  Dugan,  8  Bush,  583 ;  Gridler  v.  Farmers'  &  D.  Bank, 
12  Bush,  333 ;  Mt.  Sterling  Water,  Light  &  Ice  Co.  v.  First  iSTat. 
Bank,  147  Ky.  376, 144  S.  W.  370;  Augustus  v.  Holt,  13  Ky.  L, 
Rep.  8,  15  S.  W.  1064;  McClure  v.  Biggstaff,  18  Ky.  L.  Eep. 
601,  37  S.  W.  294,  38  S.  W.  431;  Lucas  v.  Lucas,  18  Ky.  L. 
Eep.  661,  37  S.  W.  588.  Hence  the  court  did  not  err  in  sustain-- 
ing  the  demurrer  to  the  answer. 

The  judgment  in  favor  of  the  Greenbrier  Distillery  Company- 
is  affirmed.  The  appeals  from  the  judgments  in  favor  of  Early- 
Times  Distilling  Company,  Mueller,  Wathan,  &  Kobert,.  S;. 
Grabfelder  &  Company,  Willow  Springs  Distillery  Company,. 
Wright  &  Taylor,  Taylor  &  Williams,  Eminence  Distillery  Com~ 
pany.  Old  Grand  Dad  Distillery  Company,  T.  W.  SamueFs  Dis- 
tillery, the  Warwick  Distillery  Company,  Burks  Springj*  Distil- 
lery Company,  W.  B.  Samuels  &  Company,  M.  0.  Bean  &  Com- 
.pany.  Head  &  Parker,  Blair,  Osborne,  &  Ballard  Distillery  Com^ 

pany,  and  Tom  Moore  Distillery,  respectively,  are  dismissed. 
r.u.K.ioiGF. 
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KICW  HAMPSHIRE  PUBLIC   SBRVICB   COBfMISSION. 

EE  MANCHESTEE  &  DEEEY  STEEET  EAILWAT. 
[No.  D.306.] 

Rates '^Interwrban  railway -^Inoroase^  Operation  at  a  loee. 

1.  The  fares  of  an  intemrban  railway  which  was  built  under  an 
error  of  judgment  that  a  paying  business  would  be  developed  may  be 
increased  to  prevent  operation  at  a  loss,  if  the  increased  fares  are  not 
inherently  unreasonable. 

Kates  —  Interurhan  railways  —  Increase  —  Iteasonableness  —  Oom^ 
parisans, 

2.  The  relative  proportion  which  8  cent  interurban  zone  farea,  per- 
mitting rides  at  rates  varying  from  1.475  cents  to  1.99  cents  per  mile, 
bear  to  an  ordinary  5-cent  street  railway  fare,  and  to  a  steam  railroad 
fare  of  over  2  cents  a  mile  for  a  competitive  trip,  is  not  so  manifestly 
irrational  as  to  prohibit  an  increase  in  zone  fares  from  6  to  8  cents. 

[September  23,  1916.] 

Investigation  of  proposed  increase  from  5  to  8  cents  of  two 
zones  fares  of  the  Manchester  &  Derry  Street  Bailway ;  increase 
permitted  to  be  effective. 

Appearances:    Edwin  M.  Jones  for  respondent 

NileSy  Commissioner:  On  October  30,  1915,  the  Manchester 
&  Derry  Street  Railway  filed  a  schedule  of  increased  rates  to  be- 
come effective  December  1.  The  Commission  on  November  11 
ordered  a  hearing  upon  the  lawfulness  and  reasonableness  of  the 
proposed  rates,  and  suspended  the  new  tariffs  until  March  1, 
1916,  which  suspension  was  on  the  subsequent  successive  appli- 
cations of  the  company  extended  to  October  1,  1916. 

Numerously  signed  petitions  protecting  against  the  increase 
in  rates  were  filed.  At  the  public  hearings  held  in  Manchester, 
a  single  protestant  appeared  in  person  to  state  his  objections. 

The  Manchester  &  Derry  Street  Railway  runs  from  Cohas 
Junction,  about  .75  mile  below  Goff's  Falls  in  Manchester, 
through  Londonderry  to  Derry.  Its  cars,  in  going  from  Derry 
to  Manchester,  run  over  its  own  lines  a  distance  of  8.03  miles, 
to  the  tracks  of  the  Manchester  &  Nashua  Street  Railway,  over 
which  they  pass  to  Goff's  Falls,  and  thence  into  Manchester, 
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distance  of  4.451  mileS|  over  the  tracks  of  the  Manchester  Street 
Railway. 

The  fare  has  heretofore  been  6  cents  for  each  zone, — from 
Manchester  to  Goff's  Falls,  Qoff's  Falls  to  Londonderry,  and 
Londonderry  to  Derry.  It  is  proposed  to  increase  the  two  fares 
on  the  Derry  road  to  8  cents  eaoh. 

There  is  a  lap-over  including  the  whole  of  Londonderry  vil- 
lage, so  that  the  length  of  the  first  zone,  going  from  Qoff  a  Falls 
towards  Derry,  is  5.063  miles,  and  going  from  Derry  towards 
Goff's  Falls,  6.422  miles.  The  5  cent  fare  coUected  by  the  Man- 
chester company  gives  the  right  to  a  transfer  to  or  from  any 
point  in  the  city  on  that  compan/s  lines. 

[1]  The  present  fare  from  any  point  in  Manchester  to  Lon- 
donderry is  10  cents,  and  to  Derry  16  cents.  These  fares  it  is 
proposed  to  increase  to.  13  and  21  cents^  respectively. 

The  Manchester  &  Derry  Street  Bailway  was  incorporated 
under  the  general  laws,  and  has  been  in  operation  about  ei^t 
years.  Its  capital  stock  is  $176,000,  bonded  indebtedness  $126,- 
000,  and  notes  $51,000. 

The  entire  proceeds  of  the  stock  at  par,  and  of  the  bonds,  were 
expended  in  the  construction  and  equipment  of  the  road,  as  was 
also  apparently  a  part  of  the  funds  recd.ved  on  the  notes,  the 
balance  having  been  used  to  meet  the  deficit  from  operations, 
which  in  about  eight  years  has  amounted  to  $43,008.12.  The 
condition  of  the  company  does  not  seem  to  be  improving,  as  the 
deficit  for  the  nine  months  ending  March  31,  1916,  was  $6,- 
001.35,  without  any  allowance  for  depreciation. 

The  entire  capital  stock  is  owned  by  the  Mandiester  Traction, 
Lights  b  Power  Company,  which  built  the  road  in  rei^nse  to  a 
strong  popular  demand,  and  in  the  expectation  that  it  would 
within  a  reasonable  time  develop  a  paying  business.  That  ex- 
pectation has  obviously  not  been  fulfilled  in  the  past^  and  there 
is  no  prospect  of  substantial  improvemoit  in  tibe  future. 

At  least  $300,000  has  actually  been  expended  on  this  prop- 
erty. The  cost  is  not  abnormal^  and  there  is  no  evidence  or  indi- 
cation of  any  extravagance  or  bad  judgment  in  the  construction 
of  the  road,  except  as  it  may  have  been  an  error  oi  judgmait  to 
construct  it  at  alL 
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The  Massachusetts  Public  Service  Commission  has  recently 
discussed  in  an  illuminating  manner  the  distinction  between  a 
more  error  of  judgment  in  supposing  that  a  public  service  enter- 
prise would  prove  profitable,  and  extravagance  or  bad  judgment 
in  the  expenditures  incident  to  its  development,  in  the  Bay  State 
Rate  Case,  ante,  221,  decided  August  31,  1916. 

"This  contention  makes  it  desirable  to  define  more  clearly 
than  has  hitherto  seemed  necessary  the  meaning  and  application 
of  the  word  ^prudently,^  as  it  has  been  used  in  the  phrase  ^capi- 
tal honestly  and  prudently  invested/  It  is  not  the  enterprise  it- 
self to  which  this  word  relates  so.  much  as  the  maimer  in  which 
it  has  been  carried  out.  Whatever  imprudence  may  be  involved 
in  risking  capital  in  new  and  uncertain  ventures  is  not  in  itself 
detrimental  to  the  public  welfare.  On  the  other  hand,  if,  in  the 
carrying  out  of  an  enterprise,  capital  is.  used  in  a  wasteful  or 
foolish  way,  the  contrary  is  clearly  true. 

"To  illustrate  the  difference:  If  a  railroad  is  built  with  due 
economy  in  a  territory  where  financial  results  are  not  promis- 
ing, it  may  prove  impossible  to  earn  a  return  upon  the  invest- 
ment, but  there  is  no  reason  why  the  opportunity  should  be  de- 
nied. But  if  a  railroad  is  built  in  any  territory  for  far  more 
than  it  should  reasonably  have  cost,  its  owners  have  no  just 
claim  even  to  the  opportunity  of  securing  from  the  public  a  re- 
turn upon  that  portion  of  the  capital  which  has  been  squandered. 
In  the  present  instance  it  may  well  be  true  that  certain  roads  now 
a  part  of  the  Bay  State  system  were  built  by  promoters  with 
questionable  motives.  At  the  same  time,  the  pec^le  served  are 
better  off  than  if  the  roads  had  never  been  constructed,  and,  in 
the  absence  of  evidence  ihkt  the  cost  was  excessive,  the  owners 
are  entitled  to  a  reasonable  return  upon  the  investment,  if  it  can 
be  earned." 

Those  who  have  invested  their  money  in  good  faith  in  a  pub- 
lic service  enterprise  where  the  demand  for  the  service  is  in- 
sufficient at  any  reasonable  price  to  yield  a  normal  return  on  the 
investment  cannot  expect  such  a  return.  But  they  ought  not  to 
be  compelled  to  continue  to  render  the  service  at  a  loss, — ^to  pay 
for  the  privilege  of  serving  the  public.  And  that  is  what,  on  the 
face  of  the  figures,  this  company  is  doing. 
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A  careful  scrutiny  of  the  company's  operating  expenses  fails 
to  disclose  any  item  in  which  substantial  diminution  could  b€ 
effected. 

The  traction  company  furnishes  the  power  used  by  the  Derry 
company,  at  a  price  of  2  cents  per  kw.  hr.,  the  Derry  company 
owning  the  transforming  apparatus,  and  the  traction  company 
operating  the  station.  It  is  possible  that  this  cost  might  be  sli^t- 
ly  reduced,  but  so  slightly  that  the  difference  would  be  inconse* 
quential.  The  annual  power  bill  is  about  $11,000.  If  the  pow- 
er were  furnished  free,  the  saving  would  hardly  take  cdre  of  the 
deficit,  and  make  adequate  provision  for  depreciation  and  main- 
tenance. And  no  conceivable  modification  of  such  items  as 
trackage  rights,  car  rentals,  or  the  apportionment  to  the  Derry 
road  of  its  share  of  the  salaries  of  general  oflScers  of  the  trac- 
tion company,  could  appreciably  affect  the  general  result 

In  fact,  it  appears  that  operating  expenses  should  be  increased 
by  larger  expenditures  for  maintenance.  And  the  failure, 
through  inability,  to  maintain  heretofore  a  depreciation  reserve, 
makes  more  pressing  the  necessity  for  such  a  reserve  in  the  fu- 
ture. Up  to  the  present  time,  moreover,  the  company  has  been 
exempt  from  taxation.  Beginning  with  1918  it  will  inevitably 
have  to  meet  a  substantial  annual  charge  for  taxes,  for  which 
provision  must  be  made. 

The  company  obvioTisly  needs  more  money.  And  it  can  be 
obtained  only  by  an  increase  in  rates. 

The  proposed  schedule,  based  on  the  traffic  for  the  year  end- 
ing Jime  30,  1916,  would  produee  increased  revenue  of  $17,- 
050.32,  assuming  that  the  increase  in  rates  produced  no  diminu- 
tion in  traffic, — an  assumption  which  cannot  safely  be  made. 

To  take  care  of  the  annual  deficit  and  make  ihe  necessary  in- 
creased provision  for  maintenance  would  require  over  $8,000 
of  this  amount.  On  a  street  railway  or  other  railroad,  ordinary 
replacements  are  in  the  main  treated  as  maintenance  items  and 
charged  against  operating  expaises ;  and  for  this  reason  there  is 
not  needed  so  large  a  depreciation  reserve  as  in  some  other  class- 
es of  utilities.  But,  in  view  of  the  fact  that  no  reserve  has  been 
created  to  care  for  the  depreciation  which  has  already  accrued 
during  the  eight  years  of  operation,  an  annual  reserve  for  dc- 
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preciati<Hi  of  $4,000  or  $5,000  could  not  be  deemed  excessive. 
This  would  leave  $4,000  to  $5,000  to  be  applied  ia  reduction  of 
the  accrued  deficit,  until  such  time  as  the  property  comes  in  for 
taxation,  when  it  is  probable  that  the  whole  balance,  if  not  more, 
will  be  required  for  that  purpose. 

The  proposed  rate  increase  might  make  the  company  self- 
supporting.  It  could  hardly  do  more  than  that.  It  is  obvious 
that  it  offers  no  substantial  hope  of  any  return  whatever  on  the 
investment  in  the  near  future,  if  at  alL 

In  such  a  situation,  we  do  not  see  how  we  could  justify  a  re- 
fusal of  the  increase  in  rates,  unless  there  is  something  in  the 
rates  proposed  so  inherently  unreasonable  as  to  make  them  im- 
possible, r^ardless  of  the  company^s  financial  situation  and 
needs. 

[2]  An  8-cent  fare  on  a  street  railway  looks  large,  because 
5  cents  is  the  almost  universally  established  charge.  The  adop- 
tion of  this  rate  was  probably  due  to  the  fact  that  the  nickel  was 
the  only  coin  in  existence  which  approximated  what  seemed  to 
be  a  reasonable  price.  And  in  congested  city  territory,  where 
passengers  are  continually  getting  on  and  off  the  cars,  and  the 
average  ride  is  short,  it  has  generally  been  ample. 

But  the  Derry  road  is  not>  properly  speaking,  a  street  rail- 
way. From  Cohas  Junction,  where  its  tracks  join  those  of  the 
Manchester  &  Nashua  Company,  to  Londonderry,  a  distance  of 
about  3  miles,  it  does  not  pass  a  single  house.  All  passengers 
between  Qoff's  Falls  and  Londonderry  are  through  passengers, 
riding  from  4  to  5  miles.  And  in  Londonderry  there  is  no  local 
traffic  of  any  consequence. 

The  road  does  almost  exclusively  an  interurban  business, 
rather  than  a  street  railway  business.  And  of  this  it  has  not 
a  monopoly,  but  is  in  competition  with  the  Boston  &  Maine  Bail- 
road.  Its  fares  clearly  cannot  be  judged  by  the  standard  of  an 
urban  street  railway  having  a  monopoly  of  its  class  of  traffic.  It 
occupies,  in  this  respect,  a  position  intermediate  between  the 
street  railway  and  the  steam  railroad. 

Its  proposed  fare  of  16  cents,  computed  on  the  total  length  of 
its  line,  amounts  to  1.99  cents  per  mile.  Including  the  distance 
from  Goff's  Falls  to  Cohas  Junction,  it  is  somewhat  less.    A  pas- 
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senger  riding  from  Goff s  Falls  to  the  eiid  of  the  first  zone  pays 
at  the  rate  of  1.58  cents  per  mile,  while  the  mileage  rate  for  the 
entire  length  of  the  second  zone  is  1.475  cents. 

Including  the  5  cent  fare  on  the  Manchester  road,  the  total 
proposed  fare  from  Manchester  to  Derry  is  21  cents.  The  fare 
by  the  Boston  &  Maine  Railroad  to  Derry  is  28  cents,  or,  if 
mileage  is  used,  27  cents.  Fifty-trip  tickets  are  sold  for  $12, 
or  at  the  rate  of  2  cents  per  mile, — 24  cents  a  trip.  The  21- 
cent  charge  by  the  street  railway  includes  transportation  from 
any  part  of  the  city,  while  passengers  by  the  Boston  &  Maine 
must  either  walk  to  the  station  or  pay  an  extra  fare  of  5  cents 
for  electric  railway  transportation. 

It  must  be  expected  that  the  rates  on  an  interurban  road  will 
be  lower  than  by  steam  railroad,  because  the  service,  though 
more  frequent,  is  notably  inferior  in  point,  of  speed.  And  it 
is  to  be  expected  that  th^  will  be  higher  than  on  a  purely  urban 
street  railway,  because  the  density  of  traffic  is  less,  and  the 
average  ride  is  longer. 

The  only  question  is  whether  the  relative  proportion  which 
the  proposed  rates  bear  to  normal  street  railway  rates  on  the 
one  hand,  and  to  railroad  rates  on  the  other,  is  so  manifestly 
irrational  that  they  cannot  be  permitted,  regardless  of  the  com- 
pany's financial  condition. 

It  is  impossible  to  hold  that  there  is  any  such  disproportion. 
An  8-cent  rate  seems  high.  But  where  interurban  rates  are 
fixed  on  a  mileage  basis,  they  commonly  approximate  2  cents  a 
mile. 

And  an  8  cent  fare  zone  is  not  without  precedent  in  this  part 
of  the  country.  In  the  recent  case  of  Butler  v.  Lewiston,  A. 
&  W.  Street  R  Co.  P.U.R.1916D,  25,  the  Maine  Public  Utili- 
ties Commission  established  fares  of  5,  2,  and  8  cents,  respec- 
tively, for  three  consecutive  zones  on  an  interurban  road,  the 
total  length  of  the  three  zones  being  6.87  miles,  for  which  the 
fare,  at  15  cents,  was  more  than  2  cents  a  mile.  For  the  entire 
distance  between  Lewiston  and  Mechanics  Falls  the  fare  was 
left,  as  it  had  previously  been,  at  20  cents  for  a  ride  of  about  10 
miles. 

It  is  clear  that  there  is  nothing  abnormal  in  the  rates  proposed 
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to  be  charged  on  the  Derry  road,  when  we  grasp  the  fact  that  it 
is  a  question  of  interurban,  and  not  of  street  railway,  rates  that 
is  before  us. 

We  know  of  no  ground  upon  which  we  could  legally  and  just- 
ly refuse  to  permit  the  increase  in  rates  proposed,  and  the  new 
schedules  will  accordingly  go  into  effect  on 'October  1,  1916. 

If  the  new. rates  are  really  intrinsically  unreasonable,  in  the 
sense  of  being  more  than  the  service  is  worth,  that  fact  will 
speedily  be  demonstrated  by  the  resultant  decrease  in  patronage^ 
and  a  reduction  in  chaises  will  inevitably  follow. 

Worthen  and  Oiumison,  Commissioners,  concur. 


NEW  JERSEY  COURT  OP  OHANOERT. 

PUBLIC  SERVICE  GAS  COMPANY 

V. 

MAYOE  AND  COMMON  COUNCIL  OP  CITY  OP  NEWARK 

et  al. 

(—  N.  J.  Eq.  — ,  98  Atl.  404.) 

Service  —  Oas  —  Duty  of  supply  company  to  furnish  for  lighting  mu* 
nicipal  lamps  controlled  hy  lighting  ctrnt/pany. 

A  gas  company,  although  having  the  only  franchise  to  lay 
mains  in  city  streets,  cannot  be  required  to  furnish  gas  for  municipal 
lamps  which  another  company  equips,  lights,  and  extinguishes,  where 
the  former  must  acqept  the  records  of  the  latter  as  to  the  amount 
of  consumption,  or  at  its  own  expense  install  meters  f<Mr  each  lamp« 
or  employ  inspectors  to  record  the  time  of  use. 

[July  22,  1916.] 

Suit  by  the  Public  Service  Gas  Company  against  the  Mayor 
and  Common  Council  of  Newark  and  the  Public  Lighting  Serv- 
ice Corporation  to  enjoin  the  removal  of  lamps  from  tie  city's 
posts;  preliminary  injunction  issued. 

Appearances:     Frank  Bergen,  of  Newark,  for  complainant: 

Spaulding  Frazer,  of  Newark,  for  city  of  Newark;  Jerome  T. 

Congleton,  of  Newark,  for  defendant  Public  Lighting  Service 

Corporation. 
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Foster,  V.  C,  delivered  the  opinion  of  the  court: 

The  complainant  has  been  since  October  1,  1909,  and  still  is, 
engaged  in  supplying  gas  in  the  city  of  Newark,  for  public  and 
private  use,  and  lighting  some  of  the  public  streets  of  the  city 
with  gas,  by  means  of  posts,  lamps,  and  burners  connected  with 
its  mains  by  service  pipes.  It  is  the  only  company  engaged  in 
that  business  in  the  city,  and  it  is  the  owner  of  gasworks  and 
many  miles  of  gas  mains  in  the  city. 

Gas  is  furnished  by  complainant  to  consumers  in  the  city  of 
Newark  by  means  of  meters  at  a  uniform  standard  of  prices, 
which  is  on  file  with  the  Board  of  Public  Utility  Commissioners 
of  the  state,  and  no  gas  is  furnished  to  any  consumer  unless 
measured  by  meter,  except  in  cases  where  complainant  lights 
the  streets  and  other  public  plac©»  of  the  city  under  contract. 
The  contract  between  complainaijt  and  the  city  for  municipal 
lighting  expired  March  1,  1916. 

About  May  15,  1916,  the  city  awarded  a  contract  to  the  de- 
fendant Public  Lighting  Service  Corporation  for  the  equipment, 
with  burners,  of  about  2,000  lamp  posts,  owned  by  the  city,  for 
the  supplying  of  street  gaslight  By  the  terms  of  this  contract 
the  defendant  Public  Lighting  Service  Corporation  agreed  for 
the  period  of  about  three  years  from  the  date  thereof  to  supply 
and  maintain  certain  standard  burners  upon  the  city's  posts,  and 
to  light  and  extinguish  these  lamps  according  to  the  specifica- 
tions of  the  contract.  This  contract  was  awarded  after  the  city 
had  advertised  for  proposals  for  street  lighting  in  two  forms, 
viz. :  The  first  proposal  asked  for  the  supplying  of  gas  lamps, 
the  maintenance  thereof,  and  the  lighting  and  extinguishing  of 
the  same  J  and,  secondly,  for  the  supplying  of  gas  at  such  fix- 
tures. 

On  April  6,  1916,  complainant  sent  the  city  a  proposal  for 
the  maintenance  of  2,000  or  more  street  gas  lamps,  including 
the  supplying  of  gas  therefor,  and  providing  the  necessary  fix- 
tures in  accordance  with  the  contract  betwewi  it  and  the  city 
which  had  recently  expired,  and  offered  this  service  upon  its 
standard  rates  filed  with  the  public  utility  commissioners.  This 
proposal  was  not  in  accordance  with  the  advertised  specifications 
of  the  city,  and  was  not  considered  as  a  formal  bid  by  the  city 
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As  a  result  of  the  contract  between  the  city  and  the  lighting 
corporation,  on  June  5,  1916,  the  equipment  of  complainant  on 
the  lamp  posts  was  directed  by  the  city  authorities  to  be  removed 
forthwith,  so  that  the  equipment  of  the  Public  Lighting  Service 
Corporation  could  be  installed  in  its  place.  Complainant  ob- 
jected to  the  installation  of  other  lamps  than  its  own,  to  use  gas 
from  its  mains,  unless  an  agreemait  was  previously  made  for 
installing  meters  at  suitable  places  to  be  provided  by  the  city 
to  measure  the  quantity  of  gas  used  by  the  substituted  lamps. 

Under  date  of  June  16th  complainant  was  again  notified  by 
the  city  engineer  to  remove  its  lanterns  and  fixtures  from  ap- 
proximately 200  lamp  posts,  the  work  of  removal  being  directed 
to  commence  the  following  morning  at  8  o'clock;  and  complain- 
ant was  at  the  same  time  notified  that  if  it  desired  that  the 
gas  consumed  by  the  substituted  burners  should  be  measured 
by  meter,  that  it  immediately  install  meters  upon  the  services 
supplying  these  lamps. 

Complainant,  in  acknowledging  the  receipt  of  this  last  notice, 
again  objected  to  the  installation  of  the  lighting  corporation's 
lamps,  to  use  gas  from  its  mains,  until  the  city  had  provided, 
as  previously  requested,  suitable  places  in  which  meters  could  be 
installed.  \ 

About  June  17th  the  defendant  Public  Lighting  Service  Cor- 
poration removed  over  50  of  complainant's  lamps  and  substi- 
tuted its  own  lamps  therefor,  and  lighted  and  kept  the  same 
lighted  on  the  nights  of  June  17th  and  18th,  with  gas  from  the 
mains  of  complainant.  And  it  is  admitted  that  defendants  in- 
tend, unless  restrained,  to  remove  all  of  complainant's  lamps 
from  the  city's  posts  and  substitute  other  lamps  of  the  lighting 
corporation's  in  their  place,  and  have  these  lights  supplied  by 
gas  from  complainant's  mains.  On  this  showing,  a  rule  to  show 
cause  vnth  interim  restraint  was  issued  by  Vice  Chancellor 
Howell,  preventing  defendants  from  taking  gas  from  complain- 
ant's mains,  except  on  the  conditions  stated  therein. 

The  defendant  Public  Lighting  Service  Corporation  is  a  cor- 
poration of  the  state  of  New  York,  authorized  to  manufacture, 
furnish,  maintain,  light,  and  extinguish  gas  lamps  for  street 
lighting  purposes,  but  it  has  no  franchise  for  carrying  on  a  pub- 
lic, lighting  business  or  for  supplying  gas. 
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It  has  filed  a  certificate  to  authorize  it  to  do  business  in  this 
state.  It  claims  to  own  or  control  a  lamp  or  burner  equipped 
with  a  governor  to  r^ulate  the  supply  of  gas  and  to  insure  uni- 
formity thereof,  and,  in  the  opinion  of  its  engineers,  the  gas 
consumption,  as  determined  by  means  of  governors,  is  as  ac- 
curate as  the  measurement  of  gas  by  meters. 

The  dual  contract  system  which  the  city  of  Newark  desires 
to  adopt  for  street  lighting,  whereby  one  contract  calls  for  the 
equipment  of  the  lamps  and  the  lighting  and  extinguishing  of 
the  same,  and  another  contract  provides  for  supplying  gas  to 
such  lamps,  is  in  force,  to  some  extent,  in  New  York,  Chicago, 
and  a  number  of  oth^  cities;  and  the  average  consimiption  of 
gas  in  these  cities  ranges  from  3  to  3.5  cubic  feet  per  lamp 
per  hour;  and  it  is  claimed  by  defendants  that  their  lamps  are 
of  such  a  character  that  each  lamp  in  effect  constitutes  a  meter, 
provided  the  number  of  hours  which  each  lamp  is  burning  is 
ascertained ;  and  that  the  construction  of  the  governors  on  these 
burners  is  such  that  a  uniform  flow  of  gas  is  maintained  to  the 
lamps,  despite  variances  in  pressure  from  1.5  to  6  inches  water 
pressure;  and  the  defendants  further  claim  that  the  pressure 
maintained  by  complainant  in  Newark  never  shows  a  variance 
as  great  as  this;  and  that  each  of  their  lamps  installed,  or  to  be 
installed,  in  Newark  will  .consume  a  uniform  quantity  of  gas 
amounting  to  3.3  cubic  feet  per  hour;  and  that  in  order  to  ascer- 
tain the  quantity  of  gas  consumed,  it  is  only  necessaiy  to  know 
the  total  number  of  lamps  and  the  total  number  of  hours  during 
which  they  are  burning. 

Complainant  daims  that  the  gas  used  by  defendants  cannot 
be  measured  accurately  by  merely  ascertaining  the  quantity  that 
passes  through  a  burner  at  a  particular  time,  for  the  following 
reasons,  among  others:  (1)  That  the  pressure  of  gas  in  the 
mains  of  a  gas  company,  and  particularly  in  Newark,  varies  in 
different  localities,  according  to  the  elevation  of  the  land;  (2) 
that  the  pressure  varies  according  to  the  distance  from  the  hold- 
ers or  source  of  supply;  (3)  according  to  the  quantity  that  is 
being  taken  throughout  the  territory  served  by  the  company  at  a 
given  time  which  causes  variations  of  pressure;  and  (4)  accord- 
ing to  the  variation  in  the  opening  of  the  burner,  sometimes  the 
flow  of  gas  being  reduced  by  carbon  or  other  deposits,  and  at 
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other  times,  when  the  opening  is  unobstructed,  a  much  larger 
quantity  of  gas  will  pass  through.  And  it  further  claims  that 
by  the  contract  between  defendants,  complainant  will  have  no 
control  or  supervision  over  the  number  of  hours  the  lamps  will 
bum,  or  the  time  when  its  gas  will  be  turned  on  or  off  from  the 
lamps  already  installed,  or  from  the  2,000  lamps  which  it  claims 
defendants  intend  to  install;  that  the  lamps  so  installed  cannot 
all  be  turned  on  or  off  at  the  same  time,  and  that  in  consequence 
the  quantity  of  gas  used  would  not  be  the  same  on  any  two 
days;  that  there  is  no  certain  way  by  which  the  quantity  of  gas 
consumed  by  these  lamps  can  be  ascertained,  without  meters, 
and  that  there  is  no  practical  way  of  installing  meters  on  or 
near  the  lamp  posts. 

Defendants  admit  that  these  objections  are  "verbally  true," 
but  are  inaccurate  as  applied  to  the  conditions  in  this  case,  be- 
cause they  claim  the  variances  mentioned  are  not  great  enough 
to  affect  the  accuracy  of  their  governors,  and  because  the  reduc- 
tion of  the  flow  of  gas  by  carbon  or  other  deposit  would  not  be 
injurious  to  complainant. 

The  situation  presented  is  quite  similar  to  that  in  the  case  of 
Public  Service  Corp.  v.  American  Lighting  Co.  67  N.  J.  Eq. 
122,  57  Atl.  482,  except  that  in  this  case  the  city,  instead  of 
the  lighting  company,  is  the  active  litigant,  although  in  that 
case  Vice  Chancellor  Pitney  treated  the  defendants'  contention 
the  same  as  if  urged  by  the  city  alone,  and  applied  to  this  con- 
tention, and  decided  the  case  by  the  test  of  reasonableness. 

Applying  the  same  test  to  the  fact  exhibited  here,  we  find 
complainant  in  the  enjoyment  of  a  monopoly  in  street  lighting, 
by  gas,  in  the  city  of  !N"ewark,  under  a  contract  which  it  evident- 
ly found  profitable,  and  which,  by  its  proposal  to  the  city  au- 
thorities, it  sought  to  continue;  we  find  the  defendant  Public 
Lighting  Service  Corporation  entering  complainant's  field  as  a 
competitor,  for  part  of  complainant's  contract  with  the  city,  and 
anxious  to  supersede  complainant's  lamps  and  burners  with 
lamps  and  burners  of  its  own,  and  offering,  it  is  claimed,  this 
service  at  less  cost  to  the  city ;  we  find  the  city  of  Newark  anxious 
to  make  this  contract  with  its  codefendant,  believing  it  will 
obtain  as  good  if  not  better  service,  at  a  reduced  cost  to  the  city 
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per  year;  and  we  find  complainant  contending  that  this  saving 
to  the  city,  if  it  occurs,  will  result  from  the  illegal  appropria- 
tion of  its  property  without  just  compensation. 

By  reason  of  the  franchise  which  complainant  enjoys  of  lay- 
ing and  maintaining  mains  in  the  streets  of  the  city  to  furnish 
gas,  the  obligation  is  imposed  on  it  to  furnish  gas  to  the  citizens 
of  the  city  and  to  the  municipality;  but  as  Vice  Chancellor 
Pitney  held  in  the  case  mentioned :  "The  right  to  demand  and 
the  obligation  to  furnish  gas  must  be  subjected  to  reasonable 
terms.  One  of  those  terms  is  that  a  reasonable  price  shall  be 
paid.  But,  as  before  remarked,  the  city  is  not  at  the  mercy  of 
the  gas-producing  company,  for,  if  the  latter  demands  an  un- 
reasonable price,  the  city  may  offer  what  it  conceives  to  be  a 
reasonable  price,  and  in  case  the  gas  company  refuses  to  furnish 
gas  at  that  price,  the  city  has  its  remedy  in  the  courts  either  by 
mandamus,  where  the  supply  has  not  yet  been  commenced,  or  in 
equity  for  an  injunction,  where  sucjh  supply  is  being  furnished, 
to  enjoin  its  stoppaga" 

From  the  facts  stated,  it  appears  that  this  controversy  has  not 
reached  the  stage  where  the  gas  company  has  refused  to  furnish 
gas  to  the  city,  but  that  the  city's  insistment  is  that  complainant 
must  furnish  gas  for  the  lamps  supplied  and  lighted  and  ex- 
tinguished by  the  city's  codefendant,  the  lighting  corporation; 
and  that  complainant  must  depend  upon  and  accept  the  lighting 
company's  records  of  the  gas  consumed,  as  the  basis  for  its  com- 
pensation, without  any  rate  being  specified,  unless  we  assume 
the  rates  of  complainant  on  file  with  the  Public  Utility  Com- 
missioners are  to  be  accepted  by  the  city  for  such  purpose.  And 
as  the  records  of  the  lighting  corporation  are  to  be  based  on  the 
estimated  average  consumption  of  gas  by  their  burners  of  3.3 
cubic  feet  per  lamp  per  hour,  we  are  thus  brought  to  the  con- 
sideration of  the  real  questions  in  this  case,  viz. :  Are  the  de- 
mands of  the  city  fair  and  reasonable  when  it  insists  that 
complainant  must  furnish  gas  to  light  all  the  lamps  the  lighting 
corporation  may  install  under  contract  with  the  city,  and  that 
complainant  must  accept  the  records  of  the  lighting  corporation 
as  to  the  quantity  of  gas  consumed  per  lamp  per  hour,  and  also 
the  number  of  hours  each  lamp  was  burning  each  night ;  or,  as 
an  alternative,  that  if  such  records  are  not  satisfactory  to  cora- 
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plainant,  it  must  then  install  meters  to  measure  the  quantity  of 
gas  consumed ;  or,  that  if  it  is  not  practicable  to  install  meters, 
complainant,  as  a  further  alternative,  must  then  accept  defend- 
ants' statement  that  the  new  lamps  will  only  consume  3.3  cubic 
feet  of  gas  per  hour ;  and  with  this  as  a  basis,  that  complainant 
can  then  employ  a  staff  of  inspectors  to  keep  a  record  of  the  time 
when  each  lamp  is  lighted  and  extinguished  every  night. 

All  the  parties  recognize  that  as  a  basis  for  determining  what 
is  a  reasonable  price  to  be  paid  by  the  city  for  the  gas  it  asks 
complainant  to  supply,  it  is  essential  to  ascertain  with  reason- 
able certainly  the  quantity  of  gas  consimied.  This  is  usually 
done  by  means  of  gas  meters,  and  these  meters  determine  the 
quantity  of  gas  used  by  all  consumers  in  Newark,  except  the  gas 
supplied  for  street  lighting  purposes,  and  gas  for  this  purpose 
is  supplied  under  contract,  in  which  it  is  to  be  presimaed  the  gas 
company  adequately  protects  itself  from  loss  by  its  control  over 
the  supply,  and  in  the  prevention  of  waste,  as  well  as  over  the 
hours  of  consumption  and  like  elements  entering  into  the  manu- 
facture and  sale  of  its  product.  The  method  suggested  by  de- 
fendants for  ascertaining  the  quantity  of  gas  that  will  be  con- 
sumed by  each  of  the  lamps  they  intend  to  install  is  open  to  the 
objection  that  it  is  based  on  an  estimated  average  of  the  con- 
sumption per  lamp  per  hour,  said  to  be  the  result  of  experience 
covering  a  number  of  years  in  other  municipalities,  and  which 
estimated  average  defendants  claim  would  not  be  affected  by  the 
variation  in  pressure  in  complainant's  gas  system.  This  claim, 
strongly  disputed  by  complainant,  appears  to  be  largely  a  matter 
of  engineering  speculation  based  on  data,  about  which  we  have 
no  information.  In  every  city  in  which  it  is  claimed  these  burn- 
ers of  defendants  have  proven  satisfactory  to  the  cit^^  and  the 
gas  company,  the  defendants'  affidavits  disclose  that  a  definite 
contract  has  been  entered  into  between  the  city  and  the  gas  com- 
pany for  the  supply  of  gas  to  these  lamps,  on  terms  presumably 
mutually  satisfactory.  No  such  contract  exists  in  this  case,  and 
none  has  been  proposed.  A  further  objection  to  defendants' 
demand  is  the  suggestion  to  have  the  quantity  of  gas  consumed 
determined  by  records  kept  by  the  lighting  corporation,  the  com- 
petitor, in  part  at  least,  of  complainant 

What  assurance  has  complainant  that  these  records  will  be 
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accurately  or  completely  kept?  It  will  be  to  lie  interest  of  the 
lighting  corporation  to  show  the  smallest  possible  consumption 
of  gas,  for  satisfactory  service;  it  will  have  no  interest  to  stop 
waste,  or  to  see  to  it  that  lamps  are  not  lighted  earlier  or  extin- 
guished later  than  its  contract  with  the  city  calls  for;  it  will 
have  every  incentive  to  show  results  indicating  as  good,  if  not 
better,  service  to  the  city,  at  less  cost  than  formerly ;  and  there 
will  be  nothing  to  show  that  this  saving  to  the  city,  if  it  takes 
place,  is  not  at  complainant's  expense.  The  alternative  sug- 
gested, if  complainant  does  not  like  this  method  of  ascertaining 
how  much  of  its  property  defendants  are  taking,  that  it  can 
instair meters  at  any  or  all  lamp  posts  and  measure  the  gas  con- 
sxmied,  is  both  impracticable  and  unreasonable.  The  city  owns 
the  posts,  and  there  is  no  receptacle  in  or  near  any  of  them  in 
which  a  meter  could  be  installed  without  danger  of  injury  to  it, 
or  its  possible  destruction,  or  where  the  meters  would  be  free 
from  interference;  furthermore,  it  has  not  been  suggested  how 
complainant  is  to  be  compensated  for  the  cost  of  furnishing  and 
installing  each  of  the  2,000  meters  that  may  be  required  for 
lamps  the  city  may  install.  Complainant's  rates  on  file  were 
evidently  made  without  such  expenditure  as  the  installation  of 
these  meters  would  involve,  being  contemplated ;  and  no  sugges- 
tion has  been  made  by  defendants  regarding  the  rate  complain- 
ant should  charge  the  city,  in  case  such  meters  were  installed. 
The  further  suggestion  of  the  defendants,  that  complainant  can, 
instead  of  installing  meters,  employ  a  staff  of  inspectors  to  make 
a  record  of  the  hours  when  the  lamps  were  lighted  and  extin- 
guished, is  also  unreasonable,  and  would  only  result  in  disputes 
and  discord  between  the  lighting  corporation  and  the  gas  com- 
pany ;  and,  in  case  their  records  did  not  agree,  in  trouble  between 
the  city  and  the  gas  company;  and  besides,  no  arrangement  or 
rate  has  been  su^ested  to  reimburse  complainant  for  the  ex- 
penses involved  in  maintaining  the  corps  of  men  that  would  be 
required  for  such  purpose. 

I  do  not  find  any  of  the  methods  suggested  by  defendants  for 
compensating  complainant  to  be  certain,  fair,  or  reasonable. 
The  city  admits  it  is  acting  arbitrarily  in  the  matter,  in  removing 
complainant's  lamps  from  the  posts  and  substituting  those  of  the 
lighting  corporation,  and  in  demanding  that  complainant  fur- 
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nish  gas  for  such  lamps,  and  seeks  to  justify  its  action  by  the 
claim,  that  complainant  having  a  monopoly,  by  its  ownership  of 
the  only  gas  plant  in  the  city,  is  also  acting  arbitrarily  in  re- 
fusing to  make  separate  proposals  or  contracts  for  street  lighting 
in  the  manner  desired  by  the  city. 

This  attitude  of  complainant  does  not  alter  the  rights  and 
obligations  of  the  parties.  Since  the  termination  of  its  contract 
in  March  last,  complainant  has  continued  to  light  the  streets  of 
the  city  with  gas,  and  it  can  be  compelled  to  continue  for  a  prop- 
er compensation,  to  supply  gas  to  the  city  for  lamps  which  the 
city  owns  or  controls.  Such  compensation  must,  however,  be 
reasonable  and  just,  and  must  be  based  on  some  method  that 
will  correctly  ascertain  the  fair  and  reasonable  value  of  com- 
plainant's property  taken  by  the  city. 

There  has  been  nothing  shown  or  suggested  in  the  case  to 
indicate  that  complainant  is  not  ready  and  willing  to  furnish 
gas  as  desired  to  the  city,  or  to  the  lighting  corporation,  if  prop- 
erly paid  therefor;  nor  has  anything  been  shown  that  would 
indicate  that  complainant  is  unwilling  to  enter  into  a  contract 
for  supplying  gas  on  terms  and  conditions  similar  to  those  pre- 
vailing in  other  municipalities,  where  the  dual  contract  system 
for  street  lighting  is  in  force. 

For  the  reasons  stated,  I  will  advise  that  the  restraint  be  con- 
tinued until  the  final  hearing  of  the  cause. 


NEW  YORK  STTPREME  COURT,  EQUITT  TERM,  ONONDAGA 

COUNTY. 

ONONDAGA  GOLF  &  COUNTRY  CLUB 

v. 

STRA.CUSE  &  SUBURBAN  RAILROAD  COMPANY. 

(160  N.  Y.  Supp.  693.) 

Constitutional  law  —  Impairment  of  contract  obligation  —  Discrimina^ 
tory  contract. 

A  railroad  contract  for  a  lower  round  trip  fare  to  club  members 
to  a  clubhouse  than  is  given  the  public,  although  valid  when  made,  is 
unoiforceable  in  equity  under  §  31  of  the  Public  Service  Commissions 
P.U.R.1916F. 
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law,  requiring  the  same  charge  to  all  for  like  service,  where  the  carrier 
continues  the  old  rate  to  the  public. 

[June,  1916.] 

Suit  by  the  Onondaga  Golf  k  Country  Club  against  the  Syra- 
cuse &  Suburban  Kailroad  Company  to  enfc«rce  a  contract  for 
low  round-trip  fare  to  club  members;  judgment  for  defendant. 

Appearances:  Baldwin  &  Magee,  of  Syracuse  (Nathan  L. 
Miller,  of  Syracuse,  of  counsel),  for  plaintiff;  Gannon,  Spencer 
&  Michell,  of  Syracuse,  for  defendant 

Hubbs,  J.,  delivered  the  opinion  of  the  court: 
The  test  for  determining  whether  or  not  an  agreement  be- 
tween a  common  carrier  and  a  shipper  or  passenger  fixing  a 
rate  lower  than  the  ordinary  rate  was  a  legal  agreement  imder 
the  common  law  seems  to  have  been  fairly  well  settled  by  the 
decisions  in  this  state  and  in  the  United  States  courts.  The 
test,  as  I  understand  it,  was  substantially  this :  If  on  competent 
and  suflBcient  evidence  the  trial  court  found  as  a  fact  that  the 
general  and  ordinary  rate,  the  highest  rate  charged  the  general 
public,  was  a  fair  and  reasonable  rate,  contracts  for  a  lower  rate 
made  with  a  "particular  customer  or  class  of  customers  in  iso- 
lated cases  for  special  reasons  and  upon  special  conditions"  were 
not  void  as  a  matter  of  law.  The  inquiry  was  whether  or  not 
the  general  rate  was  a  fair,  just,  and  reasonable  one ;  if  so,  then 
the  carrier  might  lawfully  make  a  special  contract  with  a  par- 
ticular customer  for  a  lower  rate.  As  long  as  the  general  rate 
was  for  only  a  fair  compensation  for  the  services  rendered,  the 
carrier  could  make  a  lawful  contract  to  carry  for  a  particular 
person  or  class  for  even  less  than  a  fair  compensation,  if  it  de- 
sired so  to  do.  Lough  V.  Outerbridge,  143  N.  Y.  271,  25  L.K.A. 
G74,  42  Am.  St.  Rep.  712,  38  K  E.  292;  New  York  Teleph. 
Co.  V.  Siegel-Cooper  Co.  202  N.  Y.  502,  36  L.E.A.(N.S.)  560, 
96  N.  E.  109. 

Under  the  common  law  the  contract  in  question  was  a  legal 
contract,  and  could  be  enforced  in  this  action.  I  have  no  hesi- 
tancy in  finding  as  a  fact  that  the  contract  gave  no  undue  ad- 
vantage to  the  club  members  through  undue  disadvantage  to  the 
other  patrons  of  the  defendant'^  road;  that  the  discrimination 
was  not  unjust  or  unreasonable;  that  the  contract  was  made  upon 
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a  sufficient  consideration  with  a  reasonable  basis  therefor;  that 
it  has  operated  to  the  advantage  of  the  defendant's  road  by  in- 
suring a  permanent  increase  in  its  business;  and  that  it  has 
worked  no  injustice  to  any  other  patrons  of  the  rond. 

If  it  were  not  for  the  Public  Service  Commissions  law  of  this 
state  there  would  be  no  trouble  in  granting  to  the  plaintiff  the 
relief  prayed  for  in  the  complaint.  The  common-law  rule, 
stated  above,  for  determining  the  validity  of  contracts  for  a  rate 
lower  than  the  ordinary  rate,  was  the  subject  of  severe  criticism. 
It  was  argued  that  the  test  of  validity  should  not  be  whether 
or  not  the  general  rate  was  a  reasonable  one  and  only  fair  com- 
pensation for  the  services  rendered,  but  that  the  test  should  be 
whether  or  not  all  received  the  same  rate  for  the  same  services ; 
that  any  preference  to  any  person  or  class,  whereby  that  person 
or  class  received  a  lower  rate  than  all  other  persons  or  classes 
for  a  like  service,  should  be  unlawful.  It  was  in  response  to 
public  opinion  created  by  such  arguments  that  the  Federal  in- 
terstate commerce  act  (act  Cong.  Feb.  4,  1887,  chap.  104,  24 
Stat,  at  L.  379,  Comp.  Stat.  1913,  §  8563)  and  the  Public 
Service  Commissions  law  of  this  state  were  enacted. 

At  the  time  the  contract  in  question  was  entered  into  the  one- 
way fare  from  Syracuse  to  plaintiffs  clubhouse  was  15  cents 
and  the  round-trip  fare  was  25  cents.  The  contract  provided  for 
a  round-trip  fare  to  the  club  members  of  15  cents.  The  regular 
fare  to  the  clubhouse  charged  by  defendant  at  the  time  of  the 
commencement  of  the  action  was  the  same  as  when  the  contract 
was  made.  The  schedule  of  fares  had  been  duly  posted  and 
approved  by  the  Public  Service  Conmiission. 

It  is  the  contention  of  defendant  that  the  Public  Service  Com- 
missions law  prevents  the  defendant  from  carrying  the  mem- 
bers of  the  club  at  any  lower  rate,  even  though  it  made  a  contract 
to  do  so  before  the  passage  of  said  law,  and  though  the  contract 
was  perfectly  legal  and  binding  when  made  and  could  be  en- 
forced in  this  action  were  it  not  for  such  statute.  If  defendant 
is  correct  in  such  contention,  this  action  must  fail. 

It  must  be  conceded  that  if  the  contract  in  question  had  been 
entered  into  after  the  Public  Service  Commissions  law  (chapter 
480  of  the  Laws  of  1910,  being  chapter  48  of  the  Consolidated 
Laws)  went  into  effect,  the  contract  would  be  illegal  and  in  vio- 
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lation  of  said  act  Section  31  of  said  act  provides  that  no  com- 
mon carrier  shall  charge  or  receive  any  greater  or  less  compen- 
sation from  one  than  it  charges  or  receives  from  another  for  like 
and  contemporaneous  service  under  the  same  circumstances  and 
conditions.  This  statute  clearly  changes  the  common-law  rule 
for  determining  whether  or  not  a  contract  for  a  reduced  rate  is 
legal.  Under  this  act  a  contract  is  ill^al  if  it  provides  for  a 
lower  or  different  rate  to  one  person  than  to  another,  without 
regard  to  the  question  as  to  whether  or  not  the  highest  rate 
charged  is  a  fair  and  reasonable  one,  constituting  only  just  com- 
pensation for  the  services  rendered.  The  act  completely  reverses 
the  common-law  rule  as  established  in  this  state  and  was  enacted 
for  the  very  purpose  of  accomplishing  that  result  New  York 
C.  &  H.  R  K.  Co.  V.  Smith,  62  Misc.  526,  115  N.  T.  Supp. 
838 ;  New  York  C.  &  H.  K.  K.  Co.  v.  Shelmidine,  91  Misc.  226, 
154  N.  Y.  Supp.  235 ;  Baltimore  &  O.  K.  Co.  v.  La  Due,  128 
App.  Div.  594,  112  N.  Y.  Supp.  964.  So  that,  if  the  act  in 
question  applies  to  this  contract,  the  question  as  whether  or  not 
the  agreement  provides  an  unjust  discrimination  ceases  to  be  a 
matter  of  inquiry. 

The  legislature  could  l^ally  enact  the  Public  Service  Com- 
missions law  and  require  railroads  to  file  schedules  of  rates,  and 
charge  all  patrons  the  rates  as  fixed.  The  legislature  may  con- 
trol and  regulate  the  fare  to  be  charged  by  railroads  under  the 
so-called  police  power.  That  power  of  the  legislature  cannot  be 
limited  by  a  contract  between  a  railroad  company  and  one  of  its 
patrons.  Where  the  legislature  has  passed  a  statute  which 
makes  a  prior  contract  between  a  common  carrier  and  a  patron 
illegal,  the  carrier  cannot  be  compelled  to  fulfil  its  covenant 
under  such  contract  Buffalo  East  Side  R  Co.  v.  Buffalo  Street 
K.  Co.  Ill  N.  Y.  182,  2  L.E.A.  384,  19  N.  E.  68;  People  v. 
Budd,  117  N.  Y.  1,  5  L.R.A.  559,  15  Am.  St  Eep.  460,  22 
N.  E.  670,  682 ;  Louisville  &  N.  R.  Co.  v.  Mottley,  219  U.  S. 
467,  55  L.  ed.  297,  84  L.R.A.(N.S.)  671,  31  Sup.  Ct  Rep.  265. 
See  note  to  Armour  Packing  Co.  v.  United  States^  52  L.  ed. 
U.  S.  681. 

It  would  seem,  therefore,  that,  although  the  contract  in  ques- 
tion was  valid  in  its  inception,  it  became  unenforceable  upon 
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the  enactment  of  the  Public  Service  Commissions  law,  and  that 
it  cannot  now  be  enforced  in  a  court  of  equity. 

Plaintiff's  counsel  earnestly  argued  upon  the  submission  of 
the  case  and  in  the  brief  filed  that  the  defendant,  by  its  own 
act  in  fixing  the  general  rate  and  filing  the  schedule  required 
by  the  Public  Service  Commissionfl  law,  could  not  make  its  con- 
tract invalid;  that  it  could  have  fixed  the  rate  for  all  patrons 
to  conform  to  that  provided  for  by  the  agreement,  and  thereby 
have  saved  the  contract;  and  that  defendant  should  not,  by  its 
own  wrong,  be  permitted  to  escape  its  just  and  legal  obligation. 
There  is  great  force  in  that  argument,  and  it  appeals  to  one's 
sense  of  justice  as  applied  to  the  facts  of  the  particular  case. 
The  argument  so  forcefully  advanced  by  plaintiffs  counsel  was 
urged  in  the  case  of  Armour  Packing  Co.  v.  United  States,  209 
TJ.  S.  56,  52  L.  ed.  681,  28  Sup.  Ct.  Kep.  428,  and  such  argu- 
ment was  stated  by  Justice  Brewer  in  his  dissenting  opinion 
with  great  force  and  clearness.  The  prevailing  opinion  by  Jus- 
tice Day  is  to  the  contrary,  however,  and  should  be  followed  by 
this  court  The  provisions  of  the  two  acts  are  nearly  alike;  they 
were  enacted  in  obedience  to  the  same  public  demand,  and  they 
were  intended  to  accomplish  the  same  end.  The  decisions  of 
the  United  States  courts  and  the  reasons  therefor  apply  to  the 
construction  of  the  state  act,  and  it  has  been  so  held  in  all  re- 
ported cases  where  the  question  has  been  raised  in  this  state. 
New  York  C.  &  H.  K.  R.  Co.  v.  Smith,  62  Misc.  526,  115  N". 
Y.  Supp.  838;  New  York  C.  &  H.  E.  E.  Co.  v.  Shebnidine,  91 
Misc.  226,  154  N.  Y.  Supp.  235;  Tucker  v.  Western  U.  Teleg. 
Co.  95  Misc.  288,  158  N.  Y.  Supp.  959. 

Judgment  is  therefore  ordered  for  the  defendant^  with  costs. 


NEW  YORK  PUBIilG  SERVICB  COMMISSION,  SBOOND  DISTRICT. 

JOHN  P.  DEANEY  et  al. 

V. 

CENTBAL  HUDSON  GAS  &  ELECTEIC  COMPANY, 

[Case  No.  5671.] 

Service  ^  Oaa  ^  Extensions  —  Reasonahleness, 

1.  It  is  reasonable  to  require  gas  service  to  be  rendered  to  three 
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50  foot  adjoining  premises  in  a  city,  the  nearest  of  the  houses  thereon 
being  105  feet  from  the  end  of  the  main  and  the  estimated  consumption 
amounting  to  $37.50  per  annum. 
Service  —  Gas  —  Extension  —  Who  must  hear  cost, 

2.  All  the  expense,  except  the  cost  and  laying  of  terrioe  pipes 
from  curb  to  meter,  must  be  borne  by  the  utility  in  extending  gas 
service  to  three  50-foot  adjoining  premises  in  a  city,  the  nearest  of  the 
houses  therein  being  105  feet  from  the  end  of  the  main  and  the  estimated 
<XN[i8umpti<»i  being  |37.50  per  annum. 

[September  26,  1916.] 

Complaint  by  John  P,  Draney  and  two  others  to  require  the 
Central  Hudson  Gas  &  Electric  Company  to  furnish  their  prem- 
ises with  gas;  utility  required  to  make  extension  at  its  own 
expense  except  cost  and  laying  service  pipes  from  curb  to  meter. 

Appearances:  John  F.  Tynan,  of  Poughkeepsie,  for  com- 
plainants; Leon  H.  Scherck,  Commercial  Manager  of  the  Cen- 
tral Hudson  Gas  &  Electric  Company,  Poughkeepsie,  for  re- 
spondent. 

Irvine,  Commissioner:  John  P.  Draney,  Frank  E.  Cald- 
well, and  John  F.  Tynan  ask  that  the  Central  Hudson  Gas  & 
Electric  Company  be  required  to  supply  their  premises  with 
gas.  The  respondAit  is  willing  to  supply  them  with  gas,  but 
insists  that,  as  a  conc^ition,  the  complainants  make  certain  pay- 
ments as  complainants  may  elect  either  for  extension  of  main 
or  for  purchase  and  laying  of  service  pipe.  This  charge  the 
complainants  ai^  unwilling  to  pay.  The  premises  of  complain- 
ant front  on  Innis  avenue  in  the  city  of  Poughkeepsie  north  of 
King  street  Mr.  Draney's  lot  abuts  on  King  street,  and  is 
about  50  feet  wide  on  Innis  avenue*  The  south  side  of  his  house 
is  12^  feet  north  of  the  line  of  King  street.  Mr.  Caldwell's 
lot  is  60  feet  front  on  Innis  avenue  immediately  north  of  Mr. 
Draney's  lot.  The  center  of  his  house  is  approximately  50  feet 
from  the  center  of  Mr.  Draney's  house.  Mr.  Tynan's  premises 
adjoin  the  premises  of  Mr.  Caldwell  to  the  north.  The  center 
of  his  house  is  approximately  80  feet  north  of  the  center  of  Mr. 
Caldwell's  house.  The  respondent  has  a  4-inch  main  extending 
northward  on  Innis  avenue  to  a  point  68  feet  south  of  the  center 
of  King  street.  It  is  about  93  feet  from  the  end  of  the  present 
main  to  the  corner  of  Mr.  Draney's  lot.     It  is  about  105  feet 
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to  a  point  in  Innis  avenue  opposite  the  south  side  of  his  house. 
The  other  distances  may  be  readily  calculated  from  those  al- 
ready srkted.  There  are  no  houses  fronting  on  Innis,  avenue 
for  a  considerable  distance  north  of  King  street,  except  those  of 
the  complainants;  but  about  ^  a  mile  further  north  there  is  a 
considerable  real  estate  development,  and  a  number  of  houses 
have  already  been  constructed.  If  these  are  to  be  supplied  with 
gas  the  natural  course  of  the  main  would  be  through  Innis  ave- 
nue. The  premises  of  the  complainants  are  on  the  east  side  of 
the  avenue.  The  land  on  the  west  side  north  of  King  street 
is  owned  by  the  city,  and  will  be  used  for  public  purposes.  It 
may  be  assumed  that  there  will  not,  in  the  future,  be  any  demand 
for  gas  from  consumers  north  of  King  street  on  the  west  side  of 
Innis  avenue,  and  that,  in  the  immediate  future,  there  will  be 
no  demand  from  consumers  on  the  east  side  north  of  King  street 
except  by  the  three  complainants,  unless  it  should  be  from  the 
owners  of  premises  in  the  developing  territory  heretofore  men- 
tioned. The  consumption  of  gas  by  the  three  complainants  is 
estimated  at  10,000  cubic  feet  per  year  each.  The  tariff  rate  is 
$1.25  per  thousand. 

The  only  specific  statutory  provision  ie  found  in  §  62  of  the 
Transportation  Corporations  law  as  follows; 

"§  62.  Gas  and  Electric  Light  Must  be  Supplied  o»  Appli- 
cation.— Upon  the  application,  in  writing,  of  the  owner  or  oc- 
cupant of  any  building  or  premises  within  one  hundred  feet  of 
any  main  laid  down  by  any  gaslight  corporation,  or  the  wires  of 
any  electric  light  corporation,  and  payment  by  him  of  all  money 
due  from  him  to  the  corporation,  the  corporation  shall  supply 
gas  or  electric  light  as  may  be  required  for  lighting  such  build- 
ing or  premises,  notwithstanding  there  be  rent  or  compensation 
in  arrears  for  gas  or  electric  light  supplied,  or  for  m^ter,  wire, 
pipe  or  fittings,  furnished  to  a  former  occupant  thereof,  unless 
such  owner  or  occupant  shall  have  undertaken  or  agreed  with 
the  former  occupant  to  pay  or  to  exonerate  him  from  the  pay- 
ment of  such  arrears^  and  shall  refuse  or  neglect  to  pay  the  same ; 
and  if  for  the  space  of  ten  days  after  such  application,  and  the 
deposit  of  a  reasonable  sum  as  provided  in  the  next  section,  if 
required,  the  corporation  shall  refuse  or  neglect  to  supply  gas 
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or  electric  light  as  required,  such  corporation  shall  forfeit  and 
pay  to  the  applicant  the  sutn  of  $10,  and  the  further  sum  of  $r> 
for  every  day  thereafter  during  which  such  refusal  or  neglect 
shall  continue;  provided  that  no  such  corporiition  shall  be  re- 
quired to  lay  service  pipes  or  wires  for  the  purpose  of  supplying 
gas  or  electric  li^t  to  any  applicant  where  the  ground  in  which 
such  pipe  or  wire  is  required  to  be  laid  shall  be  frozen,  or  shall 
otherwise  present  serious  obstacles  to  laying  the  same ;  nor  unless^ 
the  applicant,  if  required,  shall  deposit  in  advance  with  the  cor- 
poration a  sum  of  money  sufficient  to  pay  the  cost  of  his  portion 
of  the  pipe  or  wire  required  to  be  laid,  and  the  expense  of  laying 
auch  portion/'     [Oonsol.  Laws  1909,  chap.  63.] 

The  Commission  has  held  that  this  imposes  an  absolute  obli- 
gation upon  the  gas  company  to  furnish  service,  subject  to  the 
conditions  expressed,  within  100  feet  of  its  main,  and  that,  be- 
yond that  distance,  the  Commission  may  require  service  to  be 
rendered  upon  reasonable  conditions.  Simpson  v.  Buifalo  Gas 
Co.  2  P.  S.  C.  R.  (2d  Dist.  N.  Y.)  531.  The  last  clause  of  the 
section  quoted  provides  that  the  corporation  shall  not  be  required 
to  lay  service  pipes  ^^nless  the  applicant,  if  required,  shall  de- 
posit in  advance  with  the  corporation  a  sum  of  money  sufficient 
to  pay  the  cost  of  his  portion  of  the  pipe  or  wire  required  to  be 
laid,  and  the  expense  of  layii^  such  portion."  What  the  con-^ 
sumer's  portion  shall  be  is  nowhere  defined,  but  the  statute  evi- 
dently contemplates  that  some  portion  of  the  expense  shall  be 
borne  by  the  consumer.  It  follows  that,  whether  the  distance  be- 
more  or  less  than  100  feet,  the  Commission  has  authority  to- 
require  service  to  be  furnished  if  it  be  reascmable  so  to  do  and: 
upon  reasonable  terms.  If  the  consumer  is  expected  to  pay  any 
portion  of  the  expense  within  100  feet,  he  should  be  expected 
to  ipay  some  portion  of  the  expense  if  he  is  more  than  100  feet 
from  the  main.  The  portion  by  him  to  be  paid  is  not  fixed  by- 
law, so  that,  in  case  of  controversy,  it  becomes  the  duty  of  the 
Commission  to  determine  what  portion  is  reasonable.  In  Simp- 
son V.  Buffalo  Gas  Co.  supra,  it  was  held  that  a  reasonable 
division  is  that  the  company  pay  the  cost  of  the  pipe  and  the 
laying  of  the  same  from  the  main  to  the  ciirb,'  atid  the  ccmsumer 
from  the  curb  to  the  meter.  In  general,  but  subject  to  exception 
under  special  circumstances,  that  division  of  the  cost,  for  the 
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reasona  stated  in  the  Buffalo  Case  by  Commissioner  Olmsted, 
is  fair  and  eqnitabla  We  think  that  in  cases  beyond  the  100 
feet  limit  the  Commission  must  determine,  first,  whether  it  is 
reasonable  to  require  service  to  be  rendered;  and,  next,  upon 
what  terms  it  should  be  rendered.  Within  the  100  feet  the  only 
question  is  as  to  the  portion  of  the  cost  of  pipef  and  laying  the 
same  to  be  borne  by  the  consumer. 

[1]  In  this  caae  the  Commission  is  of  opinion  that  the  com- 
plainants may  reasonably  demand  that  service  be  given,  and  the 
respondent  practically  concedes  this  by  its  offer  to  furnish  serv- 
ice on  terms  which,  if  they  be  not  reasonable,  are  certainly  not 
prohibitive.  The  complainants'  premises  are  on  a  street  sup- 
plied to  within  a  short  distance  by  means  of  a  4-inch  main.  Mr. 
Draney  is  immediately  across  a  street  the  occupants  of  houses 
on  the  other  side  of  which  are  already  supplied.  The  distance 
from  Mr.  Draney's  premises  to  the  premises  of  the  other  com- 
plainants are  common  distances  between  houses  in  a  city  of  the 
class  of  Poughkeepsie.  The  probable  consumption,  while  not 
promising  great  remuneration  to  the  company,  is  not  inconsider- 
able. Gas  corporations  in  the  performance  of  their  public  du- 
ties must  and  do,  and  this  company  undoubtedly  does,  furnish 
its  service  to  a  number  of  consumers  under  like  conditions. 

[2]  In  determining  upon  what  conditions  the  service  should 
be  rendered,  a  more  diflScult  question  is  presented.  The  respond- 
ent submitted  to  the  complainants  two  propositions:  One  was 
that  the  complainants  should  pay  $270  each  to  be  reimbursed 
by  credits  for  gas  consumed  during  a  period  to  be  mutually 
agreed  upon.  The  other  was  that,  instead  of  extending  the  4- 
inch  main  as  contemplated  by  the  first  proposition,  it  would 
extend  a  2-inch  service  pipe  to  be  paid  for  absolutely  by  the 
complainants.  There  was  later  a, third  proposition,  to  extenp 
pipe  upon  a  guaranty  of  $48  a  year  consumption  by  each  con 
sumer. 

The  tariffs  of  the  company  filed  with  the  Commission,  P,  S. 
C.  2  N.  T. — No.  1,  contain  the  following: 

"Whenever  the  company  is  called  upon  to  extend  its  mains 
.  .  .  the  company  shall  be  entitled  to  increase  the  consumer's 
guaranty  or  to  make  adequate  charge  to  offset  expenditures  in- 
volved.    No  positive  rule  can  be  given,  as  each  case  must  be 
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determined  on  its  individual  merits.  .  •  .  The  company 
Avill  charge  for  gas  service  pipe  installation  from  main  to  meter 
not  exceeding  cost  thereof 

It  may  be  assumed  that  the  calculations  upon  which  the  propo- 
sitions were  made  were  based  upon  the  cost  of  extension  of  main 
and  the  cost  of  service  pipe  from  the  present  main,  and  were 
therefore  based  upon  the  public  tariff  of  the  company,  "We 
think,  however,  that  this  tariff,  in  so  far  as  it  imposes  upon  the 
consumer  the  cost  of  service  pipe  from  main  to  meter,  is  not 
reasonable,  and  that  consumers  should  pay  only  for  cost  of  pipe 
and  cost  of  laying  the  pipe  from  curb  to  meter.  It  is  quite  true 
that  in  the  matter  of  extensions  it  is  not  practicable  to  lay  down 
any  general  rule,  and  the  company's  tariff,  recognizing  that 
fact  and  making  the  cost  depend  upon  the  "individual  merits" 
of  the  case,  is  proper. 

In  the  present  case  the  service  may  be  rendered  either  by 
extending  the  main  along  Innis  avenue  in  front  of  the  premises 
of  the  complainants  and  then  laying  service  pipes,  or  by  laying 
service  pipe  sufficient  to  supply  service  to  all  three  consxmiers 
from  the  end  of  the  present  main.  It  should  be  left  to  the  com- 
pany to  determine  which  of  these  methods  it  should  pursue. 
Under  the  particular  facts  of  this  case,  it  is  reasonable  to  re- 
quire that  service  be  rendered  the  complainants,  and  that,  by 
some  method,  the  respondent  shall,  at  its  own  expense,  lay  & 
pipe  or  pipes  to  points  in  front  of  complainants'  premises,  and 
that  it  bear  the  expense  of  purchasing  and  laying  such  pipe  or 
pipes,  but  that,  as  a  condition  of  so  doing,  it  may  require  the 
complainants  to  deposit  with  the  company  the  estimated  cost 
of  pipe  and  laying  the  same  irom  the  curb  in  Innis  avenue  to 
the  meters  to  be  ijistalled  on  complainants'  premises. 


NEW  YORK  PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

RE  BOARD  OP  PUBLIC  WORKS  OF  ROME. 

[Case  No.  5560.] 

CrQsainoB^ Jurisdiction    of   Commission ^ Street    across   railroad'^ 
Municipal  determination  of  necessity, 

1.  The  New  York  Commission  cannot  determine,  under   §  90  of 
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the  Railroad  Law,  in  what  manner  a  proposed  street  extension  shall 
cross  a  railroad,  until  the  municipality  determines  the  necessity  of  the 
extension. 
Crossing  ^  Street  across  railroad  ^  Municipal  determination  of  ne- 
cessity  »  What  constitutes, 

2.  A  resolution  of  municipal  authorities  merely  authorizing  and 
directing  the  city  attorney  to  take  such  steps  as  may  be  necessary  to 
present  the  matter  of  a  street  extension  across  a  railroad  to  the  Com- 
mission, and  to  obtain,  if  possible,  the  crossing,  is  not  such  a  prior  de- 
termination of  the  necessity  of  the  proposed  extension  as  will  entitle 
the  New  York  Commission  to  determine,  under  §  90  of  the  Railroad 
Law,  in  what  manner  the  extension  shall  be  made. 

[September  19,  1916.] 

Petition  of  the  Board  of  Public  Works  of  Rome,  under  §  90 
of  the  Railroad  Law,  for  a  determination  as  to  how  an  extension 
of  Fifth  street  shall  cross  the  industrial  branch  of  the  New  York 
Central  Railroad;  dismissed. 

Appearances:  Albert  J.  O'Connor,  City  Attorney,  for  the 
city  of  Rome;  H.  Clayton  Midlam,  Mayor  of  city  of  Rome; 
T.  J.  Mowry  and  D.  A.  Lawton,  members  of  the  Board  of  Pub- 
lic Works  of  Rome;  H.  Barnard,  Jr.,  President  of  the  Common 
Council;  Arthur  S.  Evans,  Rome,  New  York,  for  Rome  Wire 
Company,  Rome  Manufacturing  Company,  Rome  Brass  &  Cop- 
per Company,  and  Rome  Hollow  W^ire  &  Tube  Company;  Wil- 
liam Eames,  for  James  A.  Sparge,  President  of  Sparge  Wire 
Company;  Chamber  of  Conmierce  of  Rome  (by  William  A. 
Searles,  Secretary) ;  Kernan  and  Keman,  Utica,  New  York 
(by  Wamick  J.  Keman),  for  The  New  York  Central  Railroad 
C?)mpany. 

Irvine,  Commissioner:  This  is  an  application  on  b^alf  of 
the  city  of  Rome  for  ^^permission  to  extend  Fifth  street  from 
East  Dominick  street  across  the  New  York  Central  tracks  to 
Railroad  street  in  the  city  of  Rome  at  grade."  Under  the  char- 
ter of  the  city  of  Rome  the  board  of  public  works  is  constituted 
a  municipal  authority  having  control  over  streets.  The  main 
line  of  the  New  York  Central  &  Hudson  River  Railroad  for- 
merly passed  through  the  section  of  Rome  herein  involved. 
These  tracks  are  now  industrial  tracks  of  the  New  York  Central 
Railroad.  Parallel  thereto  on  the  north  is  East  Dominick  street 
P.u.R.i9ieF. 
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and  on  the  south  Railroad  street.  Fifth  street  extends  south  tc 
East  Dominick  street,  where  it  now  ends. 

[1]  What  is  desired  is  to  extend  Fifth  street  at  grade  across 
these  industrial  tracks  to  Railroad  street.  The  project,  there- 
fore, is  to  construct  a  new  portion  of  a  street  across  a  steam 
surface  railroad,  and  the  application  must  be  sustained,  if  at  all, 
under  §  90  of  the  Railroad  Law.  This,  omitting  portions  not 
relevant  to  the  present  inquiry,  provides  that  "when  a  new 
street,  avenue,  highway,  or  road  or  new  portion  of  a  street,  ave- 
nue, highway  or  road  .  .  .  shall  hereafter  be  constructed 
across  a  steam  surface  railroad  .  .  .  such  street,  avenue, 
highway  or  road  or  portion  of  such  street,  avenue,  highway  or 
road,  shall  pass  over  or  imder  such  railroad  or  at  grade,  as  the 
Public  Service  Commission  shall  direct.  Notice  of  intention  to 
lay  out  such  street,  avenue,  highway  or  road  or  new  portion  of 
a  street,  avenue,  highway  or  road,  across  a  steam  surface  rail- 
road shall  be  given  to  such  railroad  company  by  the  municipal 
corporation  at  least  fifteen  days  prior  to  the  making  of  the  order 
laying  out  such  street,  avenue,  highway  or  road.  .  .  .  Such 
railroad  company  shall  have  the  right  to  be  heard  before  the 
authorities  of  such  municipal  corporation  upon  the  question  of 
the  necessity  of  such  street,  avenue,  highway  or  road.  .  .  . 
K  the  municipal  corporation  determines  such  street,  avenue, 
highway  or  road  to  be  necessary  .  .  .  such  municipal  cor- 
poration .  .  .  shall  then  apply  to  the  Public  Service  Com- 
mission before  any  further  proceedings  are  taken,  to  determine 
whether  such  street,  avenue,  highway  or  road  shall  pass  over  or 
under  such  railroad  or  at  grade."  [Laws  1913,  p.  1867.]  Fur- 
ther provisions  also  plainly  indicate  that  the  province  of  this 
Commission  and  its  sole  province  is,  after  a  determination  by 
the  municipal  corporation  that  the  street  is  necessary,  to  deter- 
mine in  what  manner  it  shall  cross  the  railroad,  whether  above, 
below  or  at  grade. 

[2]  In  this  case  the  record  shows  that  notice  of  a  hearing 
before  the  board  of  public  works  was  given  to  the  railroad  com- 
pany ;  that  a  hearing  was  held  and  that  thereafter  the  only  action 
taken  was  a  resolution  of  the  board  as  follows :  "That  the  city 
attorney  be  and  he  hereby  is  authorized  and  directed  to  take 
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such  steps  as  may  be  necessary  for  the  purpose  of  presenting  the 
matter  of  the  extension  of  Fifth  street  across  the  New  York 
Central  Eailroad  tracks  to  Railroad  street  to  the  Public  Service 
Commission,  and  secure,  if  possible,  such  crossing.''  The  rail- 
road contends  that  this  does  not  constitute  a  determination  of 
tihe  necessity  of  the  proposed  extension  of  the  street ;  that  there 
has  been  no  such  determination,  and  that  there  is  no  order  lay- 
ing out  such  extension.  The  Commission  is  forced  to  the  con- 
clusion that  this  contention  is  well  founded.  The  statute  evi- 
dently leaves  it  to  the  municipal  authorities  to  determine  wheth- 
er the  new  street  or  extension  of  street  is  necessary.  It  is  not 
within  the  authority  of  the  Commission  to  lay  out  city  streets 
or  to  determine  the  necessity  therefor.  The  city,  having  deter- 
mined the  necessity  of  extending  the  street,  the  extent  of  the 
Commission's  authority  is  plainly  indicated  by  the  statute.  It 
is  restricted  to  determine  the  manner  in  which  the  street  shall 
cross  the  railroad, — whether  overhead  or  underneath  the  tracks 
or  at  grade. 

The  point  raised  is  not  a  barren  technicality.  The  railroad 
company  resists  a  grade  crossing  at  this  point,  and  it  is  probable 
that  a  crossing,  except  at  grade,  is  not  practicable.  It  contends 
that  the  proposed  extension  is  not  necessary,  and  it  has  a  right 
to  a  judicial  review  of  that  question.  The  determination  of  the 
question  must  in  the  first  instance  be  by  the  municipal  authori- 
ties. The  resolution  neither  expresses  nor  implies  a  determina- 
tion as  to  the  necessity  of  extending  the  street.  It  proceeds 
upon  the  assumption  that  this  Conomission  rather  than  the  board 
of  public  works  has  authority  in  the  premises,  and  merely  in- 
structs the  city  attorney  to  take  steps  before  the  Commission  to 
secure,  if  possible,  such  crossing.  While  it  is  plainly  inferable 
that  the  members  of  the  board  of  public  works  thought  the  street 
extension  desirable,  it  is  as  strongly  inferable  that  they  did  not 
realize  that  they  were  the  body  who  must  authoritatively  pass 
upon  and  determine  the  necessity  of  the  extension.  The  board 
has  not  created  or  laid  out  any  street,  and  until  it  shall  have 
done  so  the  Commission  cannot  determine  the  manner  of  cross- 
ing the  railroad. 

Should  the  Commission  proceed  to  determine  the  manner  of 
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crossing,  its  order  would  be  voidable,  if  not  absolutely  void,  for 
lack  of  the  statutory  foundation.  The  petition  must  therefore 
be  dismissed. 


OHIO  PUBLIC  UTILITIES  COMMISSION. 

BE  LAKE  ERIE,  BOWLING  GREEN,  &  NAPOLEON 
RAILWAY  COMPANY. 

[No.  927.] 

OomtnisMons  —  Powers  —  Tn  junction  —  Railroads. 

1.  The  Ohio  Commission  has  no  power  to  issue  injunctions,  such 
as  to  enjoin  the  purchaser  of  a  railroad  from  tearing  up  the  tracks 
and  dismembering  the  property. 

Services  —  Powers  of  Commission  —  Abandonment  of  railroad  service. 

2.  The  Ohio  Commission  has  no  implied  or  statutory  power  to  de- 
termine whether  a  railroad  may  entirely  abandon  its  service. 

Service ^ Potoer  of  Commission ^ContinwUion  of  railroad  operation. 

3.  The  Ohio  Commission  cannot  require  the  continuation  of  oper- 
ation of  a  railroad  in  possession  of  a  purchaser  at  a  judicial  fore- 
closure sale  who,  not  having  yet  paid  the  purchase  price,  is  reselling 
the  property  piecemeal  and  carrying  the  proceeds  into  court,  under 
orders  which  probably  give  him  the  right  to  dismantle  the  property, 
or,  if  not  giving  such  right,  expressly  retains  jurisdiction  in  the  court 
to  determine  all  undisposed  of  questions. 

[September  21,  1916.] 

Complaint  by  0.  W.  Fisher  and  others  to  require  those  claim- 
ing the  right  to  operate  the  Lake  Erie,  Bowling  Green,  &  Na- 
poleon Railroad  to  continue  operation  and  to  enjoin  them  from 
tearing  up  tracks  and  dismantling  the  property;  dismissed. 

Appearances:  Clyde  R.  Painter  and  Benj.  F.  James,  of 
Bowling  Green,  for  complainants;  Wilson  and  Rector,  of  Co- 
lumbus, for  defendant 

By  the  Commission:  On  August  13,  1916,  0.  W.  Fisher 
and  others,  residents  of  Wood  county,  Ohio,  filed  their  com- 
plaint before  this  Commission,  stating  among  other  things  that 
the  Lake  Erie,  Bowling  Green,  &  Napoleon  Railway  Company 
was  incorporated  under  the  laws  of  this  state  in  the  year  1901 
for  the  purpose  of  building,  operating,^  and  maintaining  a  rail- 
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way  in  this  state.  That  it  constructed  its  line  from  Woodville, 
Ohio,  to  Tontogany,  Ohio,  a  distance  of  25  miles,  and  became 
a  common  carrier  of  freight  and  passengers.  That  about  Au- 
gust 2,  1902,  it  was  consolidated  with  the  Bowling  Green,  Light, 
Heat,  Power,  &  Ice  Company,  and  it  has  since  maintained  and 
operated  the  Electric  Light,  Heat,  Power,  &  Hot  Water  Plant 
in  Bowling  Green,  Ohio,  in  conjunction  with  the  said  railway; 
that  the  said  Lake  Erie,  Bowling  Green,  &  Napoleon  Railway 
Company  and  those  claiming  the  right  to  operate  tie  same, 
through  Theodore  Luce  as  individual,  trustee,  or  otherwise, 
have  given  notice  and  threatened  that  they  will  discontinue  the 
operation  of  cars  on  said  railway,  and  will  tear  up  said  tracks 
and  entirely  dismantle  said  property  and  line  of  railway  and 
sell  same  as  junk;  and  they  ask  that  the  Commission  require 
those  claiming  the  right  to  operate  said  railway  to  continue  their 
operation  thereof  and  furnish  passenger  and  freight  service,  and 
that  they  may  be  restrained  and  enjoined  from  tearing  up  the 
tracks  and  dismembering  the  property. 

The  said  Theodore  Luce  filed  his  answer,  stating  among  other 
things  that  the  said  railway  was  never  sufficiently  patronized 
to  make  the  operation  of  it  profitable,  that  the  same  was  sold  by 
the  order  of  the  district  court  of  the  United  States  for  the  north- 
ern district  of  Ohio,  western  division,  by  a  receiver  appointed 
by  said  court.  That  he,  the  said  Theodore  Luce,  purchased  the 
property  of  the  said  railway,  including  the  heat,  light,  and  power 
plant ;  that  he  has  discontinued  the  operation  of  the  said  railway, 
and  intends  to  dismantle  and  sell  the  same  as  scrap,  and  is  now 
doing  so  in  pursuance  of  the  orders  of  the  said  district  court; 
and  that,  under  the  law  and  by  virtue  of  the  orders  and  powers 
conferred  upon  him  by  said  court,  he  has  the  right  to  discon- 
tinue the  operation  of  said  railway  and  to  dismantle  same  and 
dispose  of  it  as  junk,  and  he  denies  the  jurisdicticm  of  this 
Commission  to  interfere  with  him  in  his  purpose  to  dismantle 
said  road  and  discontinue  service. 

A  reply  was  filed  by  the  complainants  in  which  they  deny 
that  the  decree  of  said  court  gave  the  said  purchaser  any  right 
to  dismantle  said  property  or  remove  any  part  or  portion  thereof, 
which  might  effect  the  general  operation  of  said  road,  or  inter- 
fere in  any  way  with  the  continued  running  of  said  cars  over 
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said  tracks,  and  they  deny  his  right  to  suspend  operation  or  to 
dismantle  said  road. 

Because  of  the  gravity  of  the  situation,  the  Commission  took 
up  this  matter  out  of  its  r^ular  order,  granted  a  speedy  hearing, 
and  has  given  it  very  careful  consideration. 

[1]  It  is  needless  to  say  that  as  this  is  an  administrative 
body,  clothed  with  no  power  to  issue  injunctions,  the  sole  and 
only  question  to  be  determined  in  this  proceeding  is  as  to  its 
authority  to  require  the  continued  operation  of  the  railway  com- 
pany. 

In  determining  its  jurisdiction,  the  Commission  has  con- 
sidered the  records,  submitted  by  the'  parties,  of  the  case  of  the 
Union  Trust  Company,  trustee,  against  the  Lake  Erie,  Bowling 
Green,  &  Napoleon  Railway  Company  and  others,  in  the  United 
States  district  court,  northern  district  of  Ohio,  western  division, 
by  which  it  appears  that  on  June  29,  1915,  the  said  court  in  that 
proceeding  found  that  the  bonded  indebtedness  of  said  railway 
company,  secured  by  mortgage  on  all  of  its  property,  amounted 
to  $524,888.53;  that  it  was  indebted  on  outstanding  receivers' 
certificates  in  the  amount  of  $91,750 ;  and  that  it  owed  other 
debts  to  the  amoimt  of  several  thousand  dollars.  A  decree  of 
foreclosure  was  entered,  a  special  master  was  appointed  by  the 
court,  and  said  property  was  ordered  to  be  sold  for  the  payment 
6f  said  indebtedness. 

Under  said  order,  the  special  master  was  directed  to  offer  the 
railroad  property  with  its  right  of  way,  leases,  franchises,  rolling 
stock,  etc.,  as  a  s^arate  parcel,  and  the  plant,  buildings,  and 
machinery  used  for  manufacturing  and  selling,  light,  heat,  pow- 
er, steam,  and  hot  water,  as  a  separate  parcel;  and  that  there- 
after the  entire  property  should  be  offered  as  one  parcel,  and 
that  the  special  master  should  accept  the  bid  or  bids  which  were 
highest  in  the  aggregate. 

On  June  28,  1916,  the  said  property  being  yet  unsold,  and, 
after  having  given  due  notice  to  the  various  parties  to  the  pro- 
ceedings and  to  the  mayors  of  the  cities  atid  villages  through 
which  said  line  of  railroad  passed,  the  case  came  on  to  be  heard 
upon  the  application  of  the  receiver  for  instructions  of  the  court 
with  reference  to  the  sale  of  said  property.  The  court,  having 
heard  the  evidence  and  the  arguments  of  counsel,  amended  and 
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supplemented  its  former  order  in  various  particulars,  among 
which  was  that  the  sale  should  be  held  at  the  city  of  Bowling. 
Green,  the  chief  city  through  which  said  line  of  railway  passed ; 
that  the  said  railway  property  should  be  divided  into  five  dif- 
ferent portions  and  each  portion,  offered  separately;  that  the 
light,  heat,  and  power  plant  should  be  offered  separately;  and 
the  said  order  contained  these  words :  "The  purchaser  to  have 
the  privilege  of  removing  said  materials,  discontinuing  the  use 
of  said  railroad  or  any  portion  so  purchased." 

After  so  offering  said  property  in  parcels,  the  special  master 
was  directed  to  offer  the  same  as  a  whole,  "but  excepting  all  ma- 
chinery, buildings,  and  premises  used  for  the  manufacture  and 
distribution  of  light,  heat,  and  power,  more  specifically  described 
in  the  original  decree  of  foreclosure,  and  excepting,  also,  claims 
against  stockholders  on  unpaid  subscriptions,"  etc. 

It  was  "further  ordered  and  decree  that  any  purchaser  taking 
the  materials  of  any  portion  of  the  railroad,  or  any  purchaser 
of  any  portion  of  the  railroad,  with  intent  to  dismantle  the  same 
and  to  abandon  its  use  as  a  railroad,  shall  be  required,  wherever 
any  such  materials  are  on  the  public  streets  or  highways,  to  allow 
the  same  to  remain,  or,  if  removed,  to  place  said  streets  and 
highways  in  as  good  a  condition  as  they  were  in  before  removal ;" 
and  the  court  reserved  the  right  to  confirm  the  sale  of  any  portion 
or  parcel,  or  the  whole  of  said  property,  or  to  confirm  said  sale 
in  part,  or  to  refuse  to  confirm  said  sale  in  part  Said  sale  was 
duly  advertised  according  to  law,  and  said  notice  of  sale  con- 
tained the  language  above  quoted  from  the  decree. 

On  the  5th  day  of  August,  1916,  said  special  master  offered 
said  property  for  sale,  as  directed  by  said  decree,  at  which  sale 
no  one  bid  on  any  of  the  separate  parcels  so  offered;  but  when 
offered  as  a  whole,  said  Theodore  Luce  bid  the  sum  of  $141,000, 
and  the  said  property  was  sold  to  him  for  said  sum. 

On  the  8th  day  of  August,  1916,  said  court  confirmed  said 
sale,  and  in  its  order  of  confirmation  decreed  that  the  said  pur* 
chaser  shall  have  the  right  to  assign  all  his  interests  in  said  prop- 
erty, or  any  part  thereof,  to  any  person  or  corporation,  and  shall 
have  the  right  to  sell  the  abovenlescribed  properties,  or  any  part 
thereof ;  provided,  always,  however,  that  any  such  assignment 
or  sale  shall  be  made  for  cash,  and  the  proceeds  thereof  shall 
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be  paid  forthwith  to  the  special  master,"  etc.  It  was  further 
provided  that  on  the  payment  to  the  special  master  of  the  full 
amount  bid,  the  deed  or  deeds  for  conveyance  of  said  property 
should  be  executed  and  delivered  to  the  purchaser.  That  "upon 
delivery  of  said  deed  or  deeds  the  said  purchaser  or  his  assigns 
shall  be  subrogated  to  all  and  singular  of  the  rights  of  all  parties 
in  this  connection,  with  respect  to  the  railroad,  light,  heat,  and 
power  plant,"  etc. 

It  was  further  provided  in  said  order  that  the  purchaser 
should  have  forty-five  days  from  the  date  of  the  entry  of  the 
order  in  which  to  pay  the  purchase  price,  and  the  court  reserved 
the  right,  in  case  of  failure  to  make  payment  within  forty-five 
days,  "to  retake  and  resell  the  mortgaged  railroad,  light,  heat, 
and  power  plant,  equipment,  furnishings,  and  property  or  any 
part  thereof,  and  jurisdiction  is  retained  in  its  cause  for  this 
purpose." 

[2]  On  the  threshold  of  the  inquiry  as  to  the  jurisdiction  of 
this  Commission  in  this  matter,  the  question  arises.  Has  a  rail- 
way company  the  right  to  abandon  its  service,  surrender  its. 
franchise,  and  go  out  of  business,  without  first  securing  from 
some  constituted  authority  permission  so  to  do? 

If  it  has  not  the  right  voluntarily  to  abandon  its  service  and 
withdraw  from  the  business  in  which  it  was  engaged,  to  what  tri- 
bunal should  it  apply  for  such  consent,  and  what  showing  is  it 
required  to  make  before  it  is  entitled  to  permission  to  cease  ta 
serve  the  public  and  carry  on  the  functions  for  which  it  was 
organized? 

We  do  not  find  any  power  lodged  in  this  Commission  to  deter- 
mine the  question  as  to  whether  or  not  a  railroad  may  entirely 
abandon  its  service.  It  seems  to  us  to  be  a  legal  question  which 
must  b^  judicially  determined  by  a  court  having  competent  jur- 
isdiction to  inquire  into  thef  justness  and  reasonableness  of  the 
application,  and  clothed  with  the  equitable  power  to  grant  or 
withhold  its  consent  as  the  facts  and  circumstances  would  war* 
rant ;  and,  if  granted,  to  prescribe  the  terms  and  conditions  up- 
on which  it  may  withdraw. 

In  a  recent  case  (Re  Lima-Honeoye  Electric  Light  &  R.  Co. 
P.U.R.1915C,  871)  the  IN'ew  York  Commission,  in  discussing  the 
question  as  to  whether  or  not  a  railroad  which  was  doing  tin- 
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profitable  business  might  properly  be  abandoned,  said :  '^While 
this  is  doubtless  true,  as  a  general  statement  of  an  abstract  right, 
it  does  not  follow  that  a  railroad  corporation  may  discontinue 
its  entire  service  at  will,  and  itself  be  the  sole  judge  of  the  pro- 
priety and  necessity  of  such  a  discontinuance.  It  would  seem 
that  consent  of  the  state  is  a  prerequisite  to  the  absolute  abandon- 
ment of  the  enterprise.  We  are  not  called  upon  to  determine  how 
such  consent  may  be  obtained ;  sufficient  to  say  that  there  is  noth- 
ing in  the  Public  Service  Commissions  law  which  clothes  this 
Commission  with  authority  either  to  ascertain  and  decide  wheth- 
er the  facts  upon  which  such  a  right  is  predicated  actually  exist 
in  a  given  ci^se,  or  to  determine  the  terms  and  conditions  under 
which,  in  a  proper  case,  the  abandonment  of  such  an  enterprise 
may  be  permitted." 

Nimierous  cases  have  been  cited  to  us  wherein  Commissions 
have  made  orders  requiring  railroads  to  put  on  additional  trains, 
to  provide  further  equipment,  and  ajfford  more  adequate  service, 
all  of  which  is  regulatory,  and  is  based  upon  the  fact  that  the 
carrier  is  still  in  operation ;  and  so  long  as  it  continues  to  operate 
and  serve  the  public,  this  Commission  has  ample  power  to  say 
to  what  extent  its  operations  shall  be,  and  to  determine  what  is 
and  what  is  not  adequate  service  to  the  public ;  but  if  the  carrier 
chooses  to  withdraw  entirely  from  the  service  of  the  public  it 
presents  an  entirely  different  question.  We  have  no  implied 
jurisdiction,  and  we  find  nothing  in  the  statutes  which  confers 
this  authority  upon  this  Commission. 

[3]  But  if  it  is  necessary  for  the  carrier  to  first  obtain  per- 
mission from  a  court  of  competent  jurisdiction  before  it  can 
withdraw  from  serving  the  public,  has  not  that  questi(Hi  already 
been  determined  in  this  case  by  the  decree  of  the  court  in  the 
foreclosure  proceeding  in  which  the  purchaser  was  given  "the 
right  to  sell  said  above-described  property,  or  any  part  thereof ; 
provided,  always,  however,  that  any  such  assignment*  or  sale 
shall  be  made  for  cash,  and  that  the  proceeds  thereof  shall  be 
paid  forthwith  to  the  special  Master,"  and  by  like  expressions  in 
the  various  decrees  of  the  court  which  have  been  herein  before 
quoted? 

If  the  orders  of  the  court  do  not  give  ihe  purchaser  the  right 
to  dismantle  the  property  and  to  cease  to  operate  it,  is  not  the 
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whole  question  still  pending  in  the  district  court  of  the  United 
States,  and  is  not  that  the  forum  in  which  the  rights  of  all  par- 
ties should  be  worked  out  ? 

By  the  express  terms  of  the  decree  entered  in  said  court  as  of 
June  29/  1916,  it  is  ordered:  "(X)  All  questions  not  hereby 
disposed  of,  including  the  discharge  of  the  receiver  and  the  set- 
tlement of  his  accounts,  are  reserved  for  future  adjudication,  and 
any  party  to  this  case  may  at  any  time  apply  to  this  court  for 
further  relief  at  the  foot  of  this  decree;  and  the  court  hereby  re- 
tains jurisdiction  of  said  property  for  such  purpose.^' 

Nowhere  in  a  subsequent  decree  has  the  court  surrendered  its 
jurisdiction  of  all  the  questions  arising  out  of  that  proceeding 
and  affecting  the  disposition  of  this  property;  that  court  still 
holds  the  right,  until  the  purchase  price  is  paid,  to  retake  and 
resell  the  property.  The  receiver  and  the  special  master  are 
officers  of  that  courts  and  the  purchaser  is  but  selling  the  prop- 
erty piecemeal  and  carrying  the  proceeds  into  that  court  which 
has  the  whole  matter  in  hand,  and  is  working  out  the  rights  of 
the  public,  the  creditors,  and  the  stockholders.  It  seems  to  us 
that  it  would  be  presumption  on  our  part  to  assimie  to  make  any 
order  relative  to  this  property  while  it  is  being  sold  for  the  pay- 
ment of  its  debts  and  under  the  orders  of  a  court  of  competent 
jurisdiction.  If  we  were  to  assume  to  have  authority,  against 
whom  would  the  order  issue?  Mr.  Luce  is  in  possession,  but 
his  title  does  not  ripen  until  he  pays  the  purchase  price  and  re- 
ceives the  deed  of  conveyanca  If  the  orders  of  the  court  carry 
with  them  the  right  to  dismantle  this  property,  and  if  the  com- 
plainants feel  that  such  order  should  not  have  been  made,  they 
have  their  remedy  by  appeal.  If  the  orders  already  made  do  not 
amount  to  the  granting  of  authority  to  dismantle  the  property, 
then  any  interested  party  may  still  apply  to  that  oourt  which  ex- 
pressly retains  authority  over  all  questions  not  heretofore  dis- 
posed of,  and  will  doubtless  grant  a  hearing  upon  .the  application 
to  restrain  the  dismantling  of  the*  propearty,  at  least  while  under 
its  jurisdiction,  and  give  due  consideration  to  anything  new 
which  may  be  offered  upon  the  subject 

We  are  informed  that  since  Ae  filing  of  this  complaint  an  ap- 
plication was  made  to  the  court  of  appeals  sitting  at  Sandusky, 

P.U.R.lWfiF. 


Digitized  by 


Google 


5G0  OHIO  PUBLIC  UTILITIES  COMMISSION. 

Ohio,  and  that  it  took  the  view  that  the  exclusive  jurisdiction 
is  still  in  the  United  States  district  court. 

We  realize  that  the  withdrawal  by  a  common  carrier  of  ita 
service  is  a  serious  loss  to  a  commimity,  and,  if  it  were  possible, 
would  be  glad  to  grant  relief  if  the  facts  warranted  it ;  but  as  we 
view  the  matter  the  question  is  not  within  our  jurisdiction,  and 
the  application  will  be  denied. 

In  order  that  the  complainants  may  have  an  opportunity  of 
presenting  the  question  to  the  Supreme  Court  for  review,  if  thqr 
so  desire,  we  have  noted  their  exceptions  to  the  finding  of  the 
Commission. 


OKLAHOMA  CORPORATION  COMMISSION. 

J.  A.  FOWLER,  COMMISSIONER  OF  PUBLIC  WORKS 

v. 
DUNCAN  ELECTRIC  &  ICE  COMPANY. 

[Cause  No.  2676;  Order  No.  1071.] 

Cantmissi&n '•^  JPowera  ^  Enforcement  of  contract  of  electric  utility  to 
operate  waterworks. 

The  Oklahoma  Commission  has  no  power  to  enforce  a  ooa- 
tract  of  an  electric  utility  whereby  it  undertook  to  operate  the  water 
system  of  a  municipality. 

[August  11,  1916.] 

Demttrreb  to  complaint  of  the  Commissioner  of  Public  Works 
of  the  city  of  Duncan  which  alleged  that  the  defendant  had 
failed  to  perform  its  contract  to  operate  the  water  system  of  the 
municipality;  sustained. 

The  complaint  alleged,  among  other  things,  that  the  defend- 
ant, the  Duncan  Electric  &  Ice  Company^  is  a  corporation  en- 
gaged in  the  business  of  manufacturing,  distributing,  and  fur- 
nishing dectric  power  and  ice  to  the  citizens  of  Dunean  and 
vicinily;  that  the  defendant  on  the  6th  day  of  Fd)ruaTy,  1912, 
for  a  valuable  consideration,  bad  entered  into  a  contract  in  writ- 
ing with  the  city  of  Duncan,  whereby  it  agreed  to  install  pumps 
in  certain  wells  belonging  to'  the  city,  and  to  furnish  electric 
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cmrrent  and  power  to  operate  the  pumps ;  to  keep  said  piimps  and 
motors  in  good  repair;  to  operate  the  machinery  and  to  keep  an 
adequate  and  sufficient  quantity  of  water  in  the  standpipe  belong- 
ing to  the  city,  the  same  to  be  maintained  at  50  feet  or  more  in 
volume;  that  the  city  has  in  all  respects  complied  with  its  part 
of  the  contract ;  and  that  the  defendant  has  failed  and  refused  to 
carry  out  its  part  of  the  contract  in  that  it  has  failed  to  keep  the 
machinery  in  a  good  state  of  repair  and  to  furnish  electric  cur- 
rent and  power  to  run  the  pumps ;  that  it  has  failed  to  keep  an 
adequate  and  sufficient  quantity  of  water  in  the  cily  standpipe, 
to  supply  inhabitants  of  tie  city  with  sufficient  water  for  domes- 
tic use ;  that  it  has  failed  to  keep  the  water  at  50  feet  or  more  in 
volume  in  the  standpipes;  and  that  the  city  and  its  inhabitants 
are  without  sufficient  water  for  extinguishing  fires,  flushing  sew- 
ers, and  supplying  machinery  and  industries,  although  the  wells 
are  adequate  to  furnish  all  the  water  necessary  for  the  above 
purposes,  and  that  the  defendant  refuses  to  deliver  possession  of 
the  wells  to  the  city  and  its  offices,  and  still  maintains  possession 
and  control  of  the  wells,  pumps,  and  machinery.  Wherefore  the 
complainant  prays  that  the  company  be  required  to  answer  the 
charges,  and  that,  after  hearing  and  investigation,  the  defend- 
ant be  ordered  to  repair  the  pumps  and  machinery  and  furnish 
city  and  its  inhabitants  with  sufficient  water  for  their  need  ac- 
cording to  the  terms  of  the  contract. 

Appearances:  Joel  M.  Sandlin  and  J.  B.  Wilkerson  for  the 
city  of  Duncan ;  D.  A.  Kichardson,  John  M.  Young,  and  E.  H. 
Bond  for  the  Duncan  Electric  &  Ice  Company. 

After  setting  out  the  pleadings  and  the  contract,  which  are 
summarized  above,  the  Commission  continued: 

It  is  to  be  observed  that  the  petition  charges  a  breach  of  the 
contract  attached  thereto,  and  furthermore  that  the  contract  is 
one  which  the  defendant,  acting  as  a  public  utility  within  the 
purview  of  its  proper  servi(*e  to  the  community,  would.'not  as  a 
matter  of  .course,  in  the  first  instance,  be  required  to  enter  into 
either  under  the  law  or,  by  order  of  this  Commission  acting  with- 
in its  authority.  The  Commission  considers  it  a  ipatter  of  im- 
portance that  all  public  utilities  confine  themselves  strictly  to 
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the  rendition  of  the  service  which  they  undertake  in  their  gen- 
eral line  of  business  to  perform,  without  additional  side  lines  or 
other  complications.  In  behalf  of  plaintiff  the  attention  of  the 
Commission  has  been  called  to  chapter  93,  Session  Laws  of  1913, 
but  the  Commission  is  not  convinced  that  it  has  authority  to  re- 
quire the  defendant^  whose  principal  business  in  the  city  of  Dun- 
can has  been  and  is  to  manufacture  and  furnish  electricity  for 
heat,  light,  power,  etc.,  in  the  city  of  Duncan,  to  undertake  to 
operate  any  part  of  the  municipal  waterworks,  or  to  carry  out  an 
undertaking  heretofore  entered  into  the  object  of  which  is  to 
operate  the  wells  belonging  to  the  city,  and  being  a  part  of  the 
waterworks  plant  municipally  owned.  The  Commission  has  not 
considered  the  merits  of  the  case  dependent  upon  the  testimony 
offered,  but  has  concluded  that  the  facts  as  embodied  in  the  com- 
plaint and  exhibit  thereto  are  not  sufficient  to  warrant  the  Com- 
mission in  attempting  to  exercise  jurisdiction  thereof. 

Wherefore,  the  premises  considered  and  the  Conuniasion  be- 
ing fully  advised,  it  is  therefore  considered,  ordered,  and  ad- 
judged that  the  complaint  be  and  is  hereby  dismissed. 

Done  in  the  regular  order  of  business  at  Oklahoma  city, 
Oklahoma,  on  this  the  11th  day  of  August,  1916. 

Corporation  Conunission,  Geo.  A.  Henshaw  and  W.  D.  Hum- 
phrey, Commissioners. 


SOUTH  DAKOTA  SUPREME  COURT. 

CITY  OP  MILBANK  et  al. 

V. 

DAKOTA  CENTRAL  TELEPHONE  COMPANY  et  aL 

[No.  3982.] 
(—  S.  D.  — ,  159  N.  W.  99.) 

Parties -^  Plaintiff  a -^  Physical  connection  of  telephones. 

1.  A  person  or  corporation  having  an  interest  in  the  service  may 
institnte  proceedings  for  the  physical  ooimeetion  of  telephone  ex- 
changts  under  the  South  Dakota  statute. 

ConMHtulUmal  law  —  Due  procees  —  Physical  eonnectitm  of  telephones. 

2.  Requiring  a  telephone  company  doing  both  a  long-distance  and 
local  business  to  consent  to  physical  connection  with  the  exchange  of  a 
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local  company  so  as  to  give  long-distance  service  to  subscribers  of  the 
latter  is  not  a  deprivation  of  property  without  due  process  of  law,  as 
being  an  exercise  of  the  power  of  eminent  domain  without  compensa- 
tion being  paid  in  advance  contrary  to  a  constitutional  prohibition,  • 
but  is  a  mere  regulation  under  the  police  power,  if  not  under  the  im- 
plied power,  resulting  from  the  nature  of  the  public  utility  franchise. 
Appeal  and  review  ^  Scope  ^  Review  of  facts  ^Necessity  of  support- 
ing evidence  and  findings  of  fact, 

3.  It  cannot  be  urged  on  appeal  from  an  order  requiring  a  long- 
distance and  local  telephone  to  consent  to  physical  connection  with  the 
exchange  of  a  local  company  for  long-distance  service  to  the  latter, 
that  the  local  business  of  the  former  will  be  destroyed,  imless  support- 
ing evidence  has  been  introduced  and  proper  findings  of  fact  procured. 

dppedl  and  review  ^^  Scope  ^Hhiewtions  not  urged  helow. 

4.  Physical  connection  of  the  local  exchange  of  a  local  and  long- 
distance telephone  company  with  the  exchange  of  a  local  company  will 
not  be  required  for  interchange  of  local  calls,  on  the  former's  appeal 
from  an  order  requiring  the  connection  for  long  distance  only,  where 
•uch  relief  was  not  asked  by  the  pleadudga  although  justified  by  the 
findings  of  fact. 

[August  28,  1916.] 

Fbom  a  judgment  of  the  Circuit  Court,  Grant  County,  Joseph 
H.  Bottom,  Judge,  virtually  affirming  an  order  of  the  Board  of 
Railroad  Commissioners  requiring  physical  connection  between 
telephone  exchanges  on  the  complaint  of  the  city  of  Milbank  and 
another,  the  Dakota  Central  Telephone  Company  appeals;  af- 
firmed, with  direction  for  relief  to  respondent. 

Appearances :  Null  &  Eoyhl,  of  Huron,  for  appellant ;  Thad 
L.  Fuller,  of  Milbank,  and  H.  G.  Fuller,  of  Pierre,  for  respond- 
ents; P.  W.  Dougherty,  of  Pierre,  and  Oliver  E.  Sweet,  Assist- 
ant Attorney  General,  for  Board  of  Railroad  Commissioners. 

Whiting,  J.,  delivered  the  opinion  of  the  court: 
The  Dakota  Central  Telephone  Company  is  a  corporation 
carrying  on  a  long-distance  telephone  business  in  territory  in- 
cluding the  city  of  Milbank,  South  Dakota,  and  having  a  local 
exchange  in  the  city  of  Milbank.  The  Grant  County  Telephone 
Company  has  a  local  exchange  at  the  city  of  Milbank.  The  lo- 
cal exchanges  of  these  two  companies  not  being  connected,  and 
therefore  subscribers  of  the  latter  company  being  required  to  re- 
sort to  the  exchange  or  some  local  phone  of  the  first  company  in 
order  to  send  long-distance  mc^ssagea  over  its  lines,  this  proceed- 
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ing  was  initiated  before  the  Board  of  Railroad  Commissioners 
of  this  state  to  require  the  physical  connection  of  the  two  ex- 
changes, to  the  end  that  a  subscriber  of  the  Grant  County  Com- 
pany could,  through  the  medium  of  the  wires  of  such  company, 
transmit  and  receive  long-distance  messages  over  the  other  com- 
pany's wires.  After  a  hearing,  the  Board  of  Railroad  Commis- 
sioners issued  its  order  requiring  such  connection  to  be  made  at 
the  expense  of  the  Grant  County  Company.  From  such  order 
the  Dakota  Central  Company  took  an  appeal  to  the  circuit  court, 
where  a  trial  was  had  and  findings  of  fact  and  judgment  i-en- 
dered ;  the  judgment  being  a  virtual  affirmance  of  the  order  of 
the  Board  of  Railroad  Commissioners.  From  such  judgment  an 
appeal  has  been  taken  to  this  court 

[1]  Appellant  contends  that  the  Board  of  Railroad  Commis- 
sioners were  without  jurisdiction  to  grant  any  relief  in  this  pro- 
ceeding. It  bases  this  contention  upon  the  ground  that  this  pro- 
ceeding was  not  initiated  by  any  telephone  company,  and  that, 
under  the  express  provisions,  of  the  statutes  of  this  state,  such 
proceedings  can  only  be  initiated  by  a  telephone  company  desir- 
ing connection  with  another  company.  It  is  unnecessary  and 
would  serve  no  useful  purpose  to  quote  the  various  provisions 
of  our  statute,  but  from  a  consideration  of  the  same  we  are  led 
to  the  opinion  that  the  Board  of  Railroad  Commissioners  has  a 
right  to  act  upon  the  complaint  of  any  person  or  corporation 
having  an  interest  in  the  relief  sought,  and  that  therefore  this 
proceeding  was  initiated  by  proper  parties.  To  hold  otherwise 
would  destroy  the  efficiency  of  our  statutes.  When  both  com- 
panies desire  connection,  the  power  of  the  law  is  not  needed. 
When  neither  company  desires  it,  the  public  would  be  helpless. 
It  would  only  be  where  one  company  seeks  an  advantage  at  the 
expense  of  the  other  that  the  power  of  the  state  would  be  invoked. 

[2]  Appellant  contends  that  the  effect  of  making  the  connec- 
tion ordered  would  be  to  deprive  it  of  its  property  without  due 
process  of  law;  that  to  require  it  to  connect  its  local  exchange 
with  that  of  another  company,  and  by  so  doing  give  the  patrons 
of  such  other  company  a  right  to  the  use  of  its  wires  for  long- 
distance service,  is  the  exercise  of  the  power  of  eminent  domain ; 
and  that  our  Constitution  prohibits  the  taking  of  property  under 
such  power  without  compensation  therefor  paid  in  advance.    Wa 
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are  satisfied  that  the  cannecting  of  telephone  exchanges^  in  order 
to  facilitate  the  transmission  of  messages,  and  therefore  advance 
the  purpose  for  which  the  public  service  franchises  are  granted, 
is  not  an  exercise  of  the  power  of  eminent  domain,  but  is  entire- 
ly analogous  to  the  power  exercised  by  a  Kailroad  Commission  in 
ordering  connecting  switches  between  competing  lines  of  rail- 
way ;  that,  instead  of  being  an  exercise  pf  power  of  eminent  do- 
main, it  is  a  mere  regulation  of  a  public  service  corporation,  if 
not  under  an  implied  power  resulting  from  the  nature  of  the 
franchise  enjoyed  by  the  corporation,  then  under  the  police  pow- 
ers of  the  state.  Pacific  Teleph.  &  Teleg.  Co.  v.  Wright-Dickin- 
son Hotel  Co.  (D.  C.)  214  Fed.  666;  Pioneer  Teleph.  &  Teleg. 
Co.  V.  State,  38  Okla.  554,  134  Pac.  398 ;  Wisconsin,  M.  &  P. 
K.  Co.  V.  Jacobfion,  179  U.  S.  287,  45  L.  ed.  194,  21  Sup.  Ct. 
Kep.  115,  affirming  71  Minn.  519,  40  L.RA.  389,  70  Am.  St 
Eep.  358,  74  K  W.  893,  notes,  in  50  L.K.A.(]Sr.S.)  652-659. 

[3]  In  discussing  this  contention  the  appellant  has  laid  great 
stress  upon  what  it  claims  will  be  the  necessary  results  flowing 
from  the  connection  ordered,  and  argues  that,  from  the  situation 
of  these  two  companies, — the  comparative  amount  of  local  ex- 
changes, etc., — the  result  of  such  connection  will  be  to  destroy 
the  Dakota  Central  Company's  local  business  at  Milbank.  We 
are  not  convinced  that  appellant  is  correct  in  its  conclusion,  nor 
that  such  fact  would  be  controlling  herein.  In  order  to  arrive  at 
such  conclusion,  appellant  has  assumed  the  existence  of  many 
facts  not  stated  by  the  findings  herein,  many  of  which  this  court 
oould  not  take  judicial  notice  of,  being  matters  the  peculiar  sub- 
ject of  expert  knowledge.  If  it  were  desired  to  urge  such  matters 
before  this  bourt,  it  would  have  been  well  for  appellant  to  have 
introduced  evidence  to  support  its  assertions,  and  then  to  have 
procured  proper  findings  of  fact  upon  which  to  base  its  content 
tion.  The  facts  found  by  the  trial  court  fully  justify  the  judg- 
ment of  such  court. 

[4]  It  will  be  seen  that  the  application  was  for  connection  so 
that  the  patrons  of  the  local  exchange  of  the  Grant  County  Com- 
pany could  have  the  use  of  the  long-distance  or  toll  system  of  the 
Dakota  Central  Company.  The  application  filed  herein  did  not 
seek  a  connection  making  the  exchanges  intercommunicating  so 
far  as  the  local  business  of  such  exchanges  was  concerned.     Ap- 

P.U.R.1016F. 


Digitized  by 


Google 


666  SOUTH  DAKOTA  SUPREME  COUKT. 

pellant  contends  that,  if  the  connection  is  ordered  at  all,  it 
should  be  required  to  be  such  as  to  render  the  two  exchanges  in- 
tercommunicating for  all  purposeig.  From  the  findings  of  fact 
made  by  the  trial  court  it  would  seem  that  no  good  reason  exists 
why  such  a  connection  should  not  be  made;  but  the  evidence  sub- 
mitted, upon  which  these  findings  depend,  was  submitted  upon 
the  issues  raised  by  the  application  and  answers  herein.  The 
Dakota  Central  Company  did  not  seek  the  relief  now  prayed 
for,  which  they  might  readily  have  done  either  in  the  original 
answer  or  in  an  amended  answer  submitted  in  time,  so  that  the 
other  parties  hereto  might  have  had  opportimity  to  offer  such 
testimony,  if  any,  as  would  be  material  under  the  changed  issues. 
It  is  impossible  for  us  to  say  that  facts  could  not  and  would  not 
have  been  shown  to  the  Kailroad  Commission  and  to  the  circuit 
court  such  as  would  have  justified  such  Commission  and  such 
court  in  refusing  the  relief  now  sought  by  appellant.  We  do  not 
think  that  this  court  would  be  justified  in  granting  relief  not 
sought  under  the  pleadings  herein,  merely  because  the  findings 
of  fact  upon  which  this  appeal  rests  were  such  as  would  have 
justified  the  relief  now  sought,  provided  the  parties  were  enti- 
tled thereto  under  their  pleadings. 

The  judgment  appealed  from  is  therefore  affirmed ;  but  such 
judgment  shall  in  no  manner  prejudice  the  right  of  the  appel- 
lant to  apply  to  the  Kailroad  Commission  for  the  relief  now 
sought  in  this  court.  To  that  end  the  appellant  may,  within 
thirty  days  from  the  date  of  the  filing  of  our  remittitur  in  the 
trial  court,  apply  to  the  Kailroad  Ccnnmission  for  an  order  al- 
lowing it  to  amend  its  answer  herein,  and  through  such  amend- 
ment to  seek  such  relief  in  the  present  proceeding,  or,  at  its  elec 
tion,  it  may  seek  such  relief  at  any  time  in  another  proceeding. 
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SOUTH  DAKOTA  BOARD  OF  RAHiROAD  COMMISSIONERS. 

DAKOTA  CENTRAL  TELEPHONE  COMPANY 

V. 

FARM  &  HOME  TELEPHONE  COMPANY. 
[F.307.] 

Intercorporate  relations ^ Telephones ^ Relaying  of  toll  messages'^ 
Competisatlon  ^  Completed  calls, 

1.  (My  completed  calls  can  be  charged  for  by  an  intermediate  tele- 
phone exchange  under  a  contract  fixing  the  charge  per  ^'message"  for 
switching  or  relaying  toll  messages. 

Intercorporate  relations -^ Telephones ^ Relaying  of  toll  messages'^ 
Belay  tickets. 

2.  R^y  tickets  for  completed  calls  should  be  given  the  sending 
company  by  an  intermediate  exchange  switching  or  relaying  toll 
messages. 

[September  1,  1916.] 

Complaint  by  the  Dakota  Caitral  Telephone  Company  that 
the  Farm  &  Home  Telephone  Company  charges  for  canceled  and 
uncompleted  calls  in  switching  or  relaying  toll  messages  and  re- 
fuses to  furnish  relay  tickets ;  order  that  only  completed  calls  be 
charged  for  and  that  relay  tickets  be  furnished. 

Appearances:  W.  6.  Bickelhaupt,  Secretary,  and  E.  J.  Cal- 
landine,  District  Manager,  for  complainant;  Francis  J.  Farley, 
Attorney,  and  B.  F.  Morgan,  Manager,  for  respondent. 

Dougherty,  Commissioner:  The  complaint  in  this  case, 
among  other  things,  alleges  that  the  parties  hereto  entered  into 
a  switching  agreement  providing  for  the  payment  by  complain- 
ant to  respondent  of  2  cents  per  message  for  the  switching  or  re- 
laying of  toll  messages  throu^  its  exchange,  and  for  the  making 
pf  relay  tickets  therefor;  that  respondent,  although  having  pre- 
viously made  such  relay  tickets,  now  refuses  to  furnish  the  same, 
thereby  violating  the  terms  of  its  contract  and  hampering  and  in- 
terfering with  the  handling  of  complainant's  toll  business  and  a 
proper  accounting  thereof;  that  respondent,  without  the  knowl- 
edge or  consent  of  complainant,  struck  out  the  word  "completed" 
from  clause  1  of  said  contract,  and  compels  the  complainant  to 
pay  2  cents  on  all  canceled  or  uncompleted  calls.     No  formal 
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answer  was  ever  filed  by  respondent,  but  in  a  letter  under  date  of 
February  16,  1916,  its  manager  sets  forth  its  contention  and 
denies  that  the  word  "completed"  was  stricken  from  the  con- 
tract by  it  without  the  knowledge  and  consent  of  complainants, 
and  alleges  that  this  was  done  by  and  in  the  presence  of  the  repre- 
sentatives of  both  companies. 

On  the  hearing,  reference  was  made  by  respondent's  witness 
Morgan,  to  a  contract  dated  March  3,  1909,  between  the  same 
parties,  which  was  eventually  terminated  on  or  about  September 
1,  1915.  That  contract  was  not  introduced  in  evidence,  but  a 
copy  thereof  is  on  file,  pursuant  to  the  statute,  in  the  office  of 
this  Board,  as  is  also  a  copy  of  the  exchange  agreement  dated 
September,  1,  1915,  which  is  the  subject  of  contention  under  the 
complainant  in  this  case;  and  as  neither  of  these  contracts  was 
introduced  in  evidence,  although  frequently  referred  to  in  the 
testimony,  we  have,  for  the  purposes  of  this  case,  deemed  it  ad- 
visable to  make  them  a  part  of  the  record.  The  contract  under 
date  of  March  3,  1909,  will  therefore  be  made  a  part  of  the  rec- 
ord and  identified  as  respondent's  exhibit  4,  and  the  exchange 
agreement  under  date  of  September  1,  1915,  is  hereby  made  a 
part  of  this  record  and  identified  as  complainant's  exhibit  A. 

This  case  does  not  involve  the  question  of  the  determination  of 
the  reasonableness  of  the  rates  named  in  the  contract  dated  Sep- 
tember 1,  1915,  complainant's  exhibit  A,  and  if  it  did  there  is  no 
evidence  in  the  record  upon  which  such  a  finding  could  be  predi- 
cated, except  the  testimony  of  the  witness  Mr.  Bickelhaupt,  sec- 
retary of  the  complainant,  that  2  cents  is  the  rate  paid  for  sim- 
ilar services  at  other  points  in  this  state.  It  is  the  rate  fixed  by 
this  Board  for  a  similar  service  in  docket  No.  F-79,  In  re  Toll 
Rates,  Pierre-Onida,  switched  or  relayed  through  Blunt  ex- 
change of  Peoples  Telephone  Company.  We  make  this  obser- 
vation because  upon  the  trial  there  seemed  to  be  a  misapprrfien- 
sion  that  this  was  a  rate  case. 

[1]  While  there  is  much  in  the  record  as  to  conversations  and 

negotiations  which  took  place  prior  to  and  about  the  time  of  the 

execution  of  the  contract,  complainant's  exhibit  A,  dated  Sep* 

tember  1,  1915,  in  the  view  which  we  take  of  this  case  it  will 

not  be  necessary  to  refer  to  this  testimony,  as  the  obligations  of 

the  parties  are  fully  covered  by  the  contract,  and  we  do  not  find 
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anything  contained  therein  violative  of  or  in  conflict  with  the 
laws  of  this  state  or  any  rules  or  regulations  adopted  by  this 
Board  governing  the  transaction  of  the  telephone  business. 

Section  1239  of  the  Civil  Code  of  this  state  reads  as  follows : 
"The  execution  of  a  contract  in  writing,  whether  the  law  re- 
quires it  to  be  written  or  not,  supersedes  all  the  oral  negotiations 
or  stipulations  concerning  its  matter  which  preceded  or  ac- 
companied the  executive  of  the  instrument." 

This  statute  has  been  frequently  interpreted  by  our  supreme 
court,-  and  the  doctrine  therein  announced  is  too  well  settled  to 
require  citation  of  authorities.     This  contract  reads  as  follows: 

This  agreement  made  and  entered  into  this  3d  day  of  March, 
1909,  by  and  between  the  Dakota  Central  Telephone  Company 
of  Aberdeen,  South  Dakota,  a  corporation  duly  organized  under 
the  laws  of  the  state  of  South  Dakota,  and  the  Farm  &  Home 
Telephone  Company,  of  Wagner,  also  incorporated  under  the 
laws  of  the  stat«  of  South  Dakota,  Witnesseth : 

That,  whereas,  a  telephone  connection  between  the  telephone 
systems  of  the  parties  hereto,  in  the  manner  hereinafter  provided, 
would  afford  conamunication  by  telephone  between  the  variotis 
subscribers  to  the  exchanges  so  owned  and  operated  by  the  par- 
ties hereto,  and  to  their  mutual  advantage,  as  well  as  being  a  con- 
venience to  the  general  public,  it  is  therefore  mutually  covenanted 
and  agreed  between  the  said  parties  as  follows : 

First  The  Dakota  Central  Telephone  Company  hereby  cove- 
nants and  agrees  to  establish  and  maintain  in  the  office  of  the 
Farm  &  Home  Telephone  Company  in  the  town  of  Wagner, 
South  Dakota,  its  toll  lines  station  vrith  all  proper  instruments 
and  connections  for  the  receipt  and  transmission  of  telephone 
messages  to  and  from  said  office  to  the  various  stations  and  points 
upon  its  said  lines  and  to  the  subscribers  to  its  exchanges,  and  to 
extend  the  line  wire  of  its  toll  lines  to  and  into  the  office  and  ex- 
change of  the  Farm  &  Home  Telephone  Company,  and  to  place 
and  maintain  therein  and  also  in  the  principal  hotel  of  the  town 
one  of  its  long-distance  telephone  instruments,  without  cost  or 
charge  to  the  Farm  &  Home  Telephone  Company. 

Second.     The  Dakota  Central  Telephone  Company  furtlier 

agrees  that  it  will  not,  during  the  life  of  this  agreement,  estab- 
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lish  or  maintain  any  toll  station  within  the  said  town  of  Wagner, 
other  than  the  one  located  in  the  central  office  of  the  Farm  & 
Home  Telephone  Company,  as  herein  provided,  and  the  Farm  & 
Home  Telephone  Company  is  hereby  appointed  sole  agent  of  the 
Dakota  Central  Telephone  Company  in  said  town  of  Wagner  for 
the  purpose  of  receiving  and  delivering  messages  at  the  toll  sta- 
tion aforesaid,  and  conducting  the  business  thereof. 

Third.  It  is  hereby  covenanted  and  agreed  that  as  compensa- 
tion for  the  faithful  and  diligent  transaction  of  the  business 
aforesaid,  and  for  switching  between  the  lines  of  the  Dakota  Cen- 
tral Telephone  Company,  the  regular  legal  compensation  pro- 
vided by  law  covering  agents'  compensation  on  toll  messages 
received  from  and  delivered  to  the  Dakota  Central  Telephone 
Company  at  Wagner,  which  compensation  is  5  cents  on  each  in 
and  out  message.  And  in  addition  to  the  compensation  above  pro- 
vided the  Dakota  Central  Telephone  Company  agrees  to  pay 
regular  messenger  fees  when  it  is  found  necessary  to  send  a  mes- 
senger for  a  party  called  for  who  cannot  be  reached  by  a  local  tele- 
phone, providing  the  sending  station  is  advised  of  the  amount  of 
extra  messenger  fee  when  the  call  is  made,  and  such  fee  is  au- 
thorized by  the  calling  station. 

Fourth.  It  is  hereby  further  agreed  by  the  Dakota  Central 
Telephone  Company  that  in  case  they  so  elect,  the  Farm  &  Home 
Telephone  Company  shall  have  the  privilege  of  stringing  a  ru- 
ral telephone  circuit  on  the  poles  of  the  said  Dakota  Central 
Telephone  Company  from  their  main  east  and  west  toll  line 
(southeast  of  Wagner)  to  Greenwood,  South  Dakota,  at  an  an- 
nual rental  charge  of  twenty  dollars  ($20)  per  year  payable 
semiannually  in  advance  during  the  life  of  this  agreement,  pro- 
vided that  said  circuit  shall  be  used  solely  for  the  use  of  the 
rural  subscribers  of  the  Farm  &  Home  Telephone  Company.  It 
being  understood  that  the  term  "rural  subscribers''  applies  to 
parties  residing  on  farms  outside  of  the  limits  of  towns  of  vil- 
lages, and  that  all  the  telephone  business  between  Greenwood  and 
Wagner,  South  Dakota,  is  to  be  routed  over  the  toll  line  of  the 
Dakota  Central  Telephone  Company.  The  above-mentioned 
circuit  to  be  placed  by  the  Farm  &  Home  Telephone  Company 
under  the  supervision  of  the  Dakota  Central  Telephone  Company 
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in  such  a  maimer  as  not  to  interfere  with  the  use  of  their  toll- 
line  wire. 

Fifth.  The  Farm  &  Home  Telephone  Company  agrees  that 
they  will  extend  a  good  efficient  telephone  line  to  the  towns  (or 

railroad  sidings)  known  as  Dante  and ,  and  that  they  will 

handle  toll  messages  from  the  lines  of  the  Dakota  Central  Tele- 
phone Company  to  and  from  said  points  at  a  flat  rate  charge  of 
10  cents  per  completed  message.  The  said  charge  being  under- 
stood to  cover  the  switching  charge  at  Wagner  and  the  use  of  the 
line  between  Wagner  and  the  above-mentioned  points. 

Sixth.  The  Dakota  Central  Telephone  Company  further  cove- 
nants and  agrees  to  and  with  the  Farm  &  Home  Telephone  Com- 
pany that  it  will  not,  while  this  agreement  is  in  force,  build, 
maintain,  or  operate  a  telephone  exchange  system  in  the  town  of 
Wagner,  nor  operate  a  rural  telephone  system  in  the  territory  ad- 
jacent thereto,  and  the  said  Farm  &  Home  Telephone  Company 
hereby  covenants  and  agrees  to  and  with  the  Dakota  Central 
Telephone  Company  that  it  will  not  while  this  agreement  is  in 
force  build  or  operate  toll  lines  in  competition  with  the  Dakota 
Central  Telephone  Company  or  connect  its  exchange  or  rural 
systems  with  the  toll  lines  or  exchanges  of  any  person  or  corporja- 
tion  in  competition  with  the  Dakota  Central  Telephone  Company 
except  by  agreement  with  the  Dakota  Central  Telephone  Com- 
pany. 

Seventh.  It  is  hereby  covenanted  and  agreed  between  the  par- 
ties hereto  that  the  telephone  system  belonging  to  the  said  parties 
respectively  shall  be  maintained  in  first-class  condition  both  as 
to  construction  and  equipment,  so  as  to  afford  first-class  tele- 
phone service  to  the  public,  and  the  business  of  receiving  and  de- 
livering messages  under  this  agreement  shall  be  faithfully  and 
diligently  conducted  and  attended  to  by  both  parties  hereto. 

Eighth.  This  agreement  is  to  continue  and  be  in  force  for  a 
period  of  five  years  from  and  after  date  of  its  execution,  and  con- 
tinuously thereafter  for  a  second  period  of  three  years  unless 
canceled  at  the  termination  of  the  first  five-year  period  by  the 
serving  of  a  sixty  days'  written  notice  by  either  party  of  their  de- 
sire to  terminate  this  contract  on  that  date,  and  all  the  covenants 
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and  agreements  herein  contained  shall  extend  to  and  bind  the 
successors  and  assigns  of  the  respective  parties  hereto. 
Dakota  Central  Telephone  Company, 

By  J.  L.  Zietlow 

President 
By  W.  G.  Bickelhaupt 
Secretary. 
Farm  &  Home  Telephone  Company 

By  B.  F.  Morgan, 

President, 
By  J.  N.  Eggers, 

Secretary. 
Witnesses:    W.  F.  Lange,  Geo.  S.  Tussey,  Frank  Patton,  E. 
T.  Pisontek. 

The  contract  is  in  the  form  approved  by  this  Board  on  Decem- 
ber 18,  1913.  The  compensation  of  5  cents  for  originating  or 
terminating  toll  messages  is  fixed  by  statute  in  language  reading 
as  follows,  to  wit:  ^TProvided  that  all  terminal  fees  for  incom- 
ing or  outgoing  toll  messages  shall  be  uniform,  and  the  maximum 
charge  on  each  incoming  or  outgoing  toll  message  shall  not  ex- 
ceed 5  cents  for  any  message  originating  or  terminating  in  South 
Dakota,  unless  otherwise  ordered  by  the  Board  of  Railroad  Com- 
missioners.^*    [Laws  1911,  chap.  218,  §  4,  p.  334.] 

Rates  for  the  transmission  of  toll  messages  in  this  state  are 
made  up  of  three  items,  the  fee  of  5  cents  to  the  company  on 
whose  exchange  the  message  originates,  a  fee  of  5  cents  to  the 
company  on  whose  exchange  the  message  terminates,  and  the 
•  haulage  charge  or  transmission  fee  over  the  toll  line  between  the 
exchanges.  There  can  be  but  one  originating  and  one  terminat- 
ing fee  on  any  toll  message.  It  frequently  happens  that  toll  mes- 
sages must  be  switched  or  relayed  through  an  intermediate  ex- 
change, as  in  the  instant  case ;  and  in  the  contract  in  this  case  a 
special  provision  has  been  inserted  fixing  the  compensation  of 
the  Farm  &  Home  Telephone  Company  for  this  service  at  2  cents 
for  each  message  switched  through  the  Wagner  exchange,  and 
imposing  upon  it  the  obligaticm  of  making  relay  tickets  for  all 
such  messages.  This  is  the  same  compensation  named  in  other 
contracts  in  force  in  this  state  for  the  same  service,  and  these  re- 
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lay  tickets  are  a  part  of  tbe  acoaanting  data  or  memoranda  nec- 
essary to  enable  the  complainant  to  make  a  proper  check  of  the 
business  bandied  through  the  Wagner  exchange  and  the  compen- 
sation to  be  paid  therefor.  The  relay  tickets  also  operate  as  a 
check  on  the  toll  stations. 

Tinder  the  view  that  we  take  of  the  case  the  issues  are  nar- 
rowed down  to  a  proper  interpretation  of  th^  term  'Message." 
What  is  included  within  that  term  ?  It  is  contended  by  the  com- 
plainant it  should  only  pay  for  what  it  is  pleased  to  call  "com- 
pleted" messages,  while  the  contention  of  respondent  is  that  it 
is  entitled  to  make  this  charge  on  every  call  that  comes  to  its  ez- 
<5hange.  We  believe  there  is  a  vast  difference  between  a  call  and 
a  message  as  applied  to  the  telegraph  and  telephone  business,  and 
that  there  is  no  difference  between  what  is  called  a  "message'^  and 
what  complainant  is  pleased  to  designate  a  "completed  message." 
A  message  is  the  thing  transmitted.  There  is  no  transmission  of 
a  message  by  telephone  until  the  conversation  is  actually  conmiu- 
nicated.  In  telegraphy  the  patron  delivers  to  the  operator  a 
blank  upon  which  is  written  the  message  to  be  transmitted.  The 
operator,  in  transmitting  the  message,  puts  in  a  call  for  the 
operator  at  destination :  It  is  necessary  to  raise  the  operator  at 
destination  in  order  to  transmit  the  message  received  from  the 
patron.  The  call  sent  for  the  operator  at  destination  is  not  the 
message;  it  is  sent  for  the  purpose  of  having  connections  made 
for  the  transmission  of  the  message.  Similarly,  the  message 
over  a  telephone  line  is  the  actual  conversation  transmitted  be- 
tween the  solder  and  the  addressee  of  the  message.  The  call, 
like  the  call  of  the  telegraph  operator,  is  made  for  the  purpose  of 
securing  a  connection  of  the  wires  in  order  that  the  sender  and 
the  addressee  of  the  message  may  be  put  into  communication  and 
converse  with  each  other  over  the  wire.  In  such  a  case  the  call 
is  not  a  message ;  the  message  is  the  communication  transmitted. 
If  a  call  is  sent  from  one  telephone  exchange  to  another  and  the 
addressee  of  the  message  cannot  be  found,  we  have  an  uncom- 
pleted call  and  no  message. 

Similarly,  coming  down  to  the  instant  case,  if  a  patron  of  com^ 
plainant  at  the  Tyndsdl  or  Armour  eKchange  desires  to  tra;n8mit 
a  message  through  the  Wagner  exchange  of  the  Farm  &  Home 
Telephone  Company,  a  call  is  put  in  for  the  addressee  of  the  meff- 
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sage.  If  the  person  to  whom  the  message  is  addressed  cannot  be 
located,  we  have  an  uncompleted  call,  and  no  message.  The  mes- 
sage is  properly  any  communication  which  is  conveyed.  When 
a  patron  of  a  telephone  company  desires  to  transmit  a  message 
and  put  in  a  call  for  the  person  with  whom  he  wishes  to  converse, 
if  the  telephone  companies  are  unable  to  locate  the  person  for 
whom  the  call  is  put  in,  or  for  any  other  reason  the  persons  are 
not  actually  put  into  personal  communication  with  each  other 
over  the  wire,  no  charge  is  made  by  the  telephone  companies. 
The  attempt  to  put  a  call  through  and  connect  the  parties  up 
smd  transmit  a  message  is  an  incident  to  the  telephone  business. 
When  the  message  is  not  conmiunicated,  no  message  fee  is  col- 
lected. It  frequently  occurs  when  a  telephcme  call  is  put  in,  be- 
cause of  the  delay  in  locating  the  addressee  of  the  message,  the 
sender  adopts  some  other  method  of  transmission,  as  by  mailing  a 
letter  on  a  train  soon  to  depart,  or  using  the  telegraph,  and  the 
call  over  the  telephone  is  canceled.  In  such  cases  no  message 
fee  is  charged. 

After  a  careful  consideration  of  the  terms  of  this  contract^ 
we  are  of  the  opinion  and  find  that  the  term  "message^'  as  there- 
in used,  and  as  applied  to  the  transmission  of  telephone  messages, 
must  be  defined  as  relating  to  and  including  only  the  actual  com- 
munication transmitted  over  the  wire  between  the  s€»der  and  ad- 
dressee after  conneetions  have  been  made ;  that  it  is  for  this  serv- 
ice the  respondent  is  to  receive  2  cents  per  message ;  and  that  it  is 
not  entitled  to  make  a  charge  on  uncompleted  calls.  To  rule 
otherwise,  and  hold  that  uncompleted  calls  are  messages,  would 
not  only  be  an  erroneous  interpretation  of  the  proper  use  of  that 
term,  but  would  also  be  tantamoimt  to  authorizing  the  telephone 
companies  in  this  state  to  impose  message  charges  on  uncom* 
pleted  calls. 

As  conclusions  of  law  from  the  foregoing  facts,  this  Board 
now  hereby  finds  and  decides  that  an  order  should  be  made  and 
entered  in  this  proceeding  confining  the  payment  of  2  cents  per 
message  to  all  those  cases  where  a  message  has  actually  been 
transmitted,    and  eliminating  the  same  from  uncompleted  calls. 

[2]  This  order  should  require  the  Farm  &  H(»ne  Telephone 
Oompany  to  furnish  to  complainants  relay  tickets  of  these  mes- 


Let  an  order  be  entered  accordingly. 
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80I7TH  DAKOTA  BOARD  OF  RAIUIOAD  COMMISSIONERS. 

OEOBGE  ADAMS  et  aL 

V. 

DAKOTA  CENTRAL  TELEPHONE  COMPANY  et  al. 

[F-287.] 

Service  ^  Telephone  ^  Bural  lines -^  Conne€ftion  with  two  exchanges. 

1.  Restoration  of  a  mral-line  connection  between  two  exchanges 
will  be  required  so  that  subscribers  on^  a  Une  connected  with  one  ex- 
cbange  may  obtain  connection  with  the  other  on  a  switching  basis,  al- 
though connection  may  also  be  had  by  using  a  toll  line,  the  two  ex- 
change areas  are  well  defined,  and  better  service  results  by  furnishing 
service  from  one  exchange  only,  where  no  physicians  and  veterinarians 
are  located  at  one  exchange  and  the  toll  service  is  not  continuous. 

Rates -^  Telephones -^  RuraUparty  lines  served  hy  two  exchanges. 

2.  A  rate  of  $1.50  per  annum,  in  addition  to  the  rate  for  rural 
service,  was  fixed  for  rural  party-line  subscribers  who,  by  a  line  con- 
nection, tfre  also  served  by  a  second  exchange. 

ConsUtutitmal   Iom  ^  Impairment  of  contract  oMigaUon'^Rate  in* 
crease  »  Discrimination, 

3.  An  increased  rate  for  additional  switching  service  to  rural  tele- 
phone subscribers  should  be  exacted  from  those  having  contracts  as 
well  as  from  those  without  contracts. 

[August  19,  1916.1 

Complaint  by  George  Adams  and  other  telephone  subscrib- 
ers on  the  rural  line  connecting  with  the  exchange  at  Garden 
City  to  require  restoration  of  rural-line  connections  whereby 
they  may  also  receive  service  from  the  exchange  at  Clark;  res- 
toration ordered,  with  permission  to  the  Dakota  Central  Tele- 
phone Company  to  make  an  additional  charge  of  $1.50,  and  re- 
quiring the  filing  of  the  switching  contracts. 

Murphy,  Commissioner:  This  investigation  was  undertaken 
in  response  to  a  complaint  filed  with  the  Board  by  George 
Adams,  of  Garden  City,  South  Dakota,  and  twenty-four  other 
subscribers  of  the  Dakota  C^itral  Telephone  Company.  The 
complainants  asked  for  a  decision  by  the  Board  requiring  the 
defendant  telephone  companies  to  restore  certain  rural-line  con-" 
nections  that  had  been  in  existence  prior  to  January  1,  1916, 
whereby  they  might  receive  direct  connection  and  switching  serv- 
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ice  at  the  Clark  exchange  as  well  as  at  the  Garden  City  exchange. 
A  hearing  was  held  at  Watertown  before  the  Commission  at  10 
o'clock  A  M.  March  28,  1916.  The  complainants  were  repre- 
sented by  Messrs.  McFarland,  &  Johnson,  attorneys.  The  de- 
fendants appeared  by  Mr.  W.  G.  Bickelhanpt,  Secretary  of  the 
Dakota  Central  Telephone  Company,  and  by  Mr.  G.  F.  McKay, 
Manager  of  the  Garden  City  Farmers  Telephone  Company. 

[1]  The  record  in  this  case  shows  that  the  Dakota  Central 
Telephone  Company  operates  an  exchange  in  the  town  of  Clark 
and  rural  lines  in  connection  therewith,  and  that  it  operates  rural 
lines  located  in  the  vicinity  of  Garden  City  with  connection  at 
the  exchange  of  the  Garden  City  Farmers  Telephone  Company 
in  Garden  City  upon  a  switching  basis.  For  a  number  of  years 
prior  to  January  1,  1916,  the  said  Dakota  Central  Telephone 
Company  operated  an  exchange  in  Garden  City,  during  which 
time  the  rural  lines  in  the  vicinity  of  Garden  City  were  con- 
nected with  its  said  exchange,  and  a  rural  line  connection  was 
maintained  with  its  exchange  in  Clark,  and  during  that  time 
service  at  the  two  exchanges  had  been  furnished  to  its  rural  sub- 
scribers for  a  rental  charge  of  $1  per  month  or  $12  per  year  pay- 
able in  advance.  On  or  about  the  1st  day  of  January,  1916,  the 
Dakota  Central  Telephone  Company  cut  the  rural  line  over 
which  interchange  of  service  had  been  secured,  and  ever  since 
that  time  the  rural  subscribers  before  mentioned  who  desired 
service  with  the  subscribers  of  the  Clark  exchange  have  been 
compelled  to  receive  such  service  over  the  long-distance  lines  and 
pay  the  long-distance  toll  rate  of  16  cents  per  message.  There 
is  not  located  at  Garden  City  a  physician  or  veterinary,  and 
when  the  services  of  either  are  required  these  rural  subscribers 
are  unable  to  call  up  the  exchange  in  Clark  direct  and  communi- 
cate with  the  party  whose  services  are  demanded.  While  it  is 
true  long-distance  service  may  be  obtained  at  an  additional  ex- 
pense, it  is  also  a  fact  that  the  Garden  City  Farmers  Telephone 
Company  does  not  furnish  continuous  service,  and  therefore 
there  are  certain  hours  when  it  would  be  impossible  for  the  sub- 
scribers to  communicate  with  people  residing  in  Clark.  If  the 
connection  were  re-established  this  oondition  would  be  obviated 
for  the  reason  that  continuous  service  is  furnished  by  the  ex- 
change in  Clark.    Clark  is  a  city  having  a  population  approxi- 
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mately  five  times  aa  great  as  Garden  City,  and  is  the  county  seat 
of  Clark  county^  wherein  the  complainants  reside.  The  reasons 
assigned  by  the  Dakota  Central  Telephone  Company  for  discon- 
necting the  line  were  that  the  line  was  overloaded  and  that  two 
exchange  areas  were  well  defined;  that  by  cutting  the  line  and 
furnishing  service  at  one  exchange  only  better  service  would  re- 
sult; that  service  at  one  exchange  only  should  be  provided  for 
and  the  former  practice  of  endeavoring  to  furnish  a  more  ex- 
tended service  over  rural  lines  should  be  discontinued.  The 
position  of  the  company  in  this  connecti<m9  as  far  as  it  applies 
to  the  interchange  of  messages  between  exchange  subscribers,  is 
concurred  in,  but  as  applied  to  the  subscribers  of  rural  lines  it  is 
our  opinion  that  it  is  contrary  to  sound  public  policy  to  counte- 
nance a  rigorous  adoption  of  such  rule  inasmuch  as  the  lines  may 
be  connected  with  one  exchange  but  so  located  that  it  is  abso- 
lutely necessary,  if  consideration  Is  given  to  the  welfare  and  con- 
venience of  the  subscribers,  that  a  second  exchange  service  be 
given,  and  we  feel  that  the  conditions  applying  to  the  lines  in 
question  make  it  necessary  that  switching  re}ati<His  and  inter- 
change of  service  with  the  subscribers  of  the  exchange  in  Clark 
are  necessary  and  should  be  provided.  At  the  conclusion  of  the 
hearing  the  Dakota  Central  Telephone  Company  was  ordered  to 
re-establish  the  connection  and  furnish  to  its  rural  subscribers 
in  the  vicinity  of  Garden  City  interchange  of  service  with  its 
exchange  in  Clark,  the  compensation  to  be  received  by  the  com- 
pany for  furnishing  the  additional  exchange  service  to  be  fixed 
by  the  Board* 

[2]  Section  8  of  chapter  289  of  the  Session  Laws  of  1909  as 
amended  by  chapter  218  of  th0  Session  Laws  of  1911  provides, 
among  other  things,  that  the  maximum  charge  for  switching  ru- 
ral lines  shall  not  exceed  26  cents  per  month  for  each  instru- 
ment on  any  rural  party  line  so  connected.  The  same  section 
also  provides  that  tel^hone  companies  shall  afford  all  reason- 
able and  proper  facilities  for  the  interchange  and  switching  of 
messages  between  lines  for  reasonable  ccnnpensation  and  without 
discrimination,  and  under  such  rules  and  regulations  as  the 
board  of  railroad  commissioners  may  prescribe.  Recognizing 
the  maximum  fixed  by  the  statute,  the  Board  has  held  in  numer- 
ous cases  that  the  statute  fixing  the  maximum  rate  for  switching 
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rural  lines  at  not  to  exceed  25  cents  per  month  per  telephone 
has  reference  to  lines  having  direct  connection  with  one  exchange 
only,  and  that  where  a  rural  line  has  direct  connection  with  two 
exchanges  the  maximum  charge  that  would  be  permitted  should 
not  exceed  37^  cents  per  month  or  $4.50  per  year  per  telephone, 
said  amount  to  be  divided  between  the  exchange  companies  or  on 
the  basis  of  not  to  exceed  $2.25  per  year  per  telephone  at  each  ex- 
change, and  that  where  the  line  was  so  located  that  service  was  re- 
quired and  received  with  a  second  exchange  through  a  switch 
or  exchange,  the  additional  compensation  that  might  be  chained 
should  not  exceed  12^  cents  per  month  or  $1.50  per  year  per 
telej^Lone. 

The  rule  or  basis  as  outlined  is  quite  generally  in  effect  for 
switching  of  rural  lines  at  exchange  points  owned  by  the  Dakota 
Central  Telephone  Company  as  well  as  the  foreign  exdbange 
points  with  which  it  has  rural-line  connections,  and  the  Board  is 
of  the  opinion  that  the  same  basis  should  apply  in  connection 
with  the  switching  of  rural  lines  involved  in  this  case. 

The  authority  of  this  Board  as  fixed  by  §  2  of  the  act  is  very 
broad,  and  grants  the  power  to  fix  individual  rates  as  well  as  to 
make  schedules  of  maximum  rates,  including  joint  rates  to  be 
charged  by  any  telephone  company  or  companies  for  the  rent  of 
any  line  or  instrument,  and  for  the  transmission  of  any  message, 
and  for  any  service  in  connection  therewith  as  it  may  deem  rea- 
sonable or  necessary.  An  attempt  was  made  at  the  hearing  by 
the  companies  to  raise  the  question  of  what  would  be  a  reasonable 
rate  providing  the  service  at  two  exchanges  asked  for  was 
granted,  but  we  do  not  consider  that  this  question  is  properly 
before  us,  and  certainly  there  is  nothing  in  the  record  that  will 
justify  an  increase  in  the  $12  for  service  at  one  exchange. 
Therefore,  we  are  only  concerned  with  fixing  the  amount  of  com- 
pensation that  should  be  paid  by  those  subscribers  who  are  to  re- 
ceive an  additional  switching  service,  and  determine  whether  or 
not  those  subscribers  with  whom  service  agreements  or  contracts 
were  secured  should  be  required  to  pay  the  additional  compensa- 
tion, as  well  as  those  subscribers  with  whom  service  agreements 
were  not  secured.  As  to  the  additional  compensation  that  should 
be  charged,  we  are  of  the  opinion  that  the  subscribers  located  on 
rural  lines  of  the  Dakota  Central  Telephone  Company  north  and 
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^¥est  of  Garden  City,  should  receive  service  with  the  exchange  in 
Clark  upon  the  payment  of  an  additional  rate  of  $1.50  per  an- 
num per  telephone. 

[3]  This  additional  rate  should  be  paid  by  all  of  the  subscrib- 
ers regardless  of  any  service  contracts  that  they  have  entered  in- 
to, and  to  hold  otherwise  we  feel  would  create  a  discrimi- 
natory practice  and  create  a  condition  contrary  to  good  public 
policy.  The  law  has  always  recognized  a  distinction  between 
public  and  private  service  respecting  charges.  A  public  service 
company  owes  a  duty  to  the  public,  and  there  is  a  corresponding 
l^aF  right  in  the  public.  This  right  is  common  to  all.  St. 
Louis,  A.  &  T.  H,  R  Co.  v.  Hill,  14  111.  App.  579-581. 

It  is  quite  generally  held  in  accordance  with  Pinney  &  B.  Co. 
V,  Los  Angeles  Gas  &  E,  Corp.  168  Cal.  12,  L.R.A.1915C,  282, 
141  Pac.  620,  Ann.  Cas.  1915D,  471,  that  rate  regulations  do  not 
unconstitutionally  impair  existing  contracts  between  public  serv- 
ice corporations  and  consumers. 

In  Knoxville  Water  Co.  v.  Knoxville,  189  U.  S.  434,  47  L.  ed. 
887,  28  Sup.  Ct.  Rep.  531,  it  was  said  in  reply  to  argument,  that 
a  city  ordinance  reducing  water  rates  impaired  the  obligation  of 
contracts  between  the  company  and  its  consumers ;  that  such  con- 
tracts, of  course,  were  made  by  it  subject  to  whatever  power  the 
city  possessed  to  modify  rates,  and  the  company  could  not  take 
away  that  power  by  making  such  contracts. 

In  Chillioothe  v.  Logan  Natural  Gas  &  Fuel  Co.  8  Ohio  N.  P, 
88,  11  Ohio  S.  &  C.  P.  Dec.  24,  it  was  held  that  a  gas  company 
was  obliged  to  furnish  gas  to  ccmsumers  at  a  rlite  fixed  by  a  munic- 
ipal ordinance,  notwithstanding  the  fact  that  it  had  previously 
entered  into  contracts  with  the  consumers  to  furnish  gas  for  a 
specified  period  at  higher  rates,  and  that  a  company  could  not,  by 
anticipating  regulation  of  rates  by  the  city,  make  contracts  which 
would  defeat  the  end  to  be  attained  by  such  legislation,  and  that 
if  it  could  forestall  legislaticm  for  one  year  by  contracts  with  its 
consumers  it  may  do  so  for  ten  years  or  forever. 

In  Union  Dry  Goods  Co.  v.  Georgia  Public  Service  Corp.  142 
Ga.  841,  L.R.A.1916E,  358,  83  S.  E.  946,  was  held  that  an 
order  of  the  State  Railway  Commission  raising  the  rates  to  be 
charged  by  a  public  service  c(Mrporation  above  those  at  which  the 
corporation  had  contracted  to  furnish  electricity  to  a  consume  * 
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for  a  period  of  five  years  does  not  impair  the  obligation  of  the 
contract,  since  the  contract  must  be  considered  as  made  in  con- 
templation of  the  power  of  the  public  to  prescribe  rates. 

Likewise,  in  Portland  R  Light  &  P.  Co.  v.  Portland,  200  Fed. 
890,  it  was  held  that  a  city  ordinance  fixing  the  rates  to  be  charged 
for  gas  and  electricity  did  not  unconstitutionally  impair  the  obli- 
gation of  unexpired  contracts  with  consumers,  since  such  con- 
tracts were  necessarily  made  subject  to  the  power  of  the  city  to 
modify  or  change  the  rates. 

Section  10  of  the  telephone  law  provides  as  follows :  '^o  per- 
son or  telephone  company  shall  unjustly  discriminate  either  be- 
tween persons  or  telephone  companies  in  the  switching,  transfer 
or  delivery  of  messages,  nor  shall  such  telephone  company  make 
different  rates  for  its  subscribers  for  the  same  class  of  service  in 
any  city  or  town  where  it  is  operating.  All  such  charges  and 
rates  shall  be  uniform  to  its  subscribers  for  the  same  class  of  serv- 
ice."    [Laws  1911,  p.  336,] 

It  will  be  noted  that  the  statute  definitely  prohibits  the  charg- 
ing of  different  rates  for  the  same  class  of  service^  and  provides 
that  all  must  be  charged  the  same  rate  for  the  same  class  of  serv- 
ice ;  and,  even  though  the  legislature  had  not  spok^i  on  the  matter, 
many  of  the  earlier  decisions  went  to  the  extent  of  asserting  that, 
independent  of  statutory  provision,  unjust  discriminations  re- 
specting rates  and  charges  are  in  violation  of  public  duty.  Cook  v. 
Chicago,  R  L  &  P.  R.  Co.  81  Iowa,  651,  9  L.R.  A.  764,  8  Inters. 
Com.  Eep.  383,  26  Am.  St  Rep.  612,  46  N.  W.  1080;  Atchison, 
T.  &  S.  F.  R.  Co.  V.  Denver  &  N.  O.  R.  Co.  110  U.  S.  667-^74, 
28  L.  ed.  291-294,  4  Sup.  Ct  Rep.  185.  In  some  of  the  cases 
it  is  declared  that  the  common  law  requires  that  the  charges  must 
be  equal  to  all  for  the  same  service  under  like  circumstances.  St 
Louis,  A.  &  T.  H.  R.  Co.  v.  Hill,  14  HI.  App.  679-586. 

In  Wyman,  Public  Service  Corporations,  §§  1290-1292,  it  is 
declared  that  the  duty  owed  to  all  alike  involves  obligations  to 
treat  all  alike,  and  that  the  common-law  duty  forbids  aU  discrimi- 
nation between  two  applicants  who  ask  the  same  service.  As  was 
stated  in  GrijBSn  v.  Goldsboro  Water  Co.  41  L.R.A.  240,  the  law 
will  not  and  cannot  tolerate  discrimination  in  the  charges  of  these 
quasi  corporations.  There  must  be  equality  of  rights  to  all  and 
special  privileges  to  none. 
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Many  other  cases  might  be  cited  on  this  subject  that  tend  to 
establish  the  same  general  principle  that  those  engaged  in  serving 
the  pnblic  cannot  be  permitted  to  make  unreasonable  and  unjust 
discriminations  between  their  patrons. 

The  Board  having  carefully  considered  all  of  the  evidence  in 
the  case,  and  being  fully  advised  in  the  premises,  now  orders  filed 
the  following 

FINDINGS  OP  FACT. 

That  there  is  a  public  demand  and  pubKc  necessity  for  the 
re-establishment  and  maintenance  of  a  coimection  of  the  rural 
line  that  formerly  had  direct  connection  with  the  exchanges  in 
Garden  City  and  Clark ;  that  it  is  practicable  for  the  Dakota  Cen- 
tral Telephone  Company  to  make  and  maintain  such  rural-line 
connection  between  its  exchange  in  Clark  and  the  exchange  of 
the  Garden  City  Farmers  Telephone  Company  in  Garden  City, 
and  to  render  the  necessary  switching  service  at  the  Clark  ex- 
change for  its  said  subscribers,  the  complainants  herein,  so  that 
these  rural  subscribars  may  have  the  benefit  of  telephone  service 
on  a  switching  basis  with  both  Clark  and  Garden  City  as  formerly 
without  the  necessity  of  exacting  toll  charges ;  that  the  reasonable 
compensation  to  be  charged  the  subscribers  securing  service  at 
both  exchanges  should  not  in  any  event  exceed  $1.50  per  tele- 
phone per  year,  this  amount  to  be  in  excess  of  the  l^al  rate  in 
effect  for  rural-line  service  at  the  Clark  exchange. 

As  conclusions  of  law  from  the  foregoing  facts,  the  Board  here- 
by finds  and  decides — 

CONCLUSIONS  OF  LAW. 

That  an  order  be  entered  requiring  and  commanding  the  Da- 
kota Central  Telephone  Company  to  maintain,  until  the  further 
order  of  this  Board,  interchange  of  service  between  their  rural 
subscribers  on  lines  located  north  and  west  of  Garden  City  with 
their  exchange  located  in  Clark,  and  permitting  the  said  company 
to  charge  the  patrons  on  such  lines  a  rate  $1.50  in  excess  of  the 
legal  rate  in  effect  for  rural  party-line  service  at  its  exchange  in 
Clark,  and  commanding  and  requiring  the  defendants  to  file  cer- 
tified copies  of  contracts  covering  the  switching  of  rural  lines  be- 
longing to  the.  Dakota  Central  Telephone  Company  a;nd  having 
connection  with  the  exchange  of  the  Garden  City  Farmers  Tele- 
phone Company  in  Garden  City,  and  further  requiring  and  com- 
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manding  the  Dakota  Central  Telephone  Company  to  file  with  this 
Board  an  amended  schedule  of  r^ital  rates  covering  the  additional 
charge  for  switching  service  where  two-exchange  service  is  pra 
vided. 

Let  an  order  be  entered  accordingly. 


SOUTH  DAKOTA  BOABB  OF  RAHjROAD  GOBfBaSSIONBIlS. 

MES.  GEORGE  BTJEHNEB 

V. 

TBI-COTJNTT  MTJTTJAL  TELEPHONE  COMPANY. 

[Iiif.-2094.] 

Bate«  — Telepj^ofiea  — Bural   party    line  —  ClOMi/looMon   oc   hetween 
.  Inisineas  and  residence, 

A  telephone  company  unable  to  furnish  main-line  or  party- 
line  business  service  in  rural  districts  will  not  be  aUowed  to  classify 
rural  party-line  service  as  between  busmess  and  reddenee,  diarging 
a  higher  rate  for  a  telephcme  at  a  place  of  business,  although  it  is 
used  more  than  the  average  telephone  on  the  line. 

[August  19,  1916.] 

CoitrPLAiNT  by  Mrs.  G^eorge  Bnehner  that  the  Tri-County  Mu- 
tual Telephone  Company  charges  a  business  rate  for  rural  party- 
line  service;  ordered  that  the  service  be  not  classified  as  between 
business  and  residence,  and  complainant  be  charged  the  same  as 
other  subscribers  on  the  lina 

Murphy^  OommissioBer:  In  this  case,  complaint  was  filed  by 
Mrs.  George  Bnehner,  in  which  protest  was  made  against  the  rate 
exacted  from  her  for  telephone  service  and  telephone  rental  at  her 
place  of  business  at  Clayton,  South  Dakota,  by  the  Tri-County 
Mutual  Telephone  Company,  and  a  hearing  in  the  matt^  was 
held  in  Emery,  South  Dakota,  on  December  17, 1915,  before  Com- 
missioner Murphy.  The  complainant  was  represented  by  Mr. 
Carl  Buehner,  and  the  defendant  appeared  by  Mr.  BL  M.  Blocker, 
its  secretary,  and  by  Mr.  W.  E.  Van  De  Mark,  its  attorney.  The 
record  shows  that  the  Tri-County  Mutual  Telephone  Company 
operates  an  exchange  in  Emery,  South  Dakota,  and  rural  lines  in 
P.U.R.1916F. 
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the  vkanity  thereof,  one  line  extending  to  and  beyond  the  inland 
town  of  Clayton ;  Aat  the  said  company  has  in  effect  a  rate  of  $12 
per  year  for  rural  party-line  service;  and  that  for  service  within 
the  city  or  town  limits,  its  rates  are  as  follows :  Main  line,  busi- 
ness, $16  per  year;  main  line,  residence,  $12  per  year;  that  for 
many  years  the  complainant,  Mrs.  Buehner,  who  conducts  a  gen- 
eral merchandise  store  in  the  inland  town  of  Clayton,  has  been  a 
subscriber  of  the  defendant,  and  as  such  has  been  charged  the 
same  rate  as  other  rural  subscribers ;  that  on  or  about  January  1, 
1913,  the  company  adopted  a  rule  that  business  places  located  in 
the  country  and  receiving  service  on  rural  lines  should  be  classi- 
fied similarly  to  and  charged  the  same  rates  applying  to  business 
telephones  within  the  town  of  Emery ;  that  since  the  adoption  of 
the  above-mentioned  rule,  the  parties  have  been  unable  to  agree 
upon  a  settlement,  and  consequently  the  complainant  has  failed 
to  pay  for  the  telephone  service  received  during  the  period  cov- 
ered. The  position  of  the  company  is  that  its  rural-line  service 
should  be  classified  as  between  residence  and  business,  for  the 
reason  that  such  classification  is  permitted  within  the  city  or  town 
limits.  Complainant,  however,  is  opposed  to  permitting  such  a 
classification  to  become  effective ;  and  it  is  strongly  urged  that  the 
service  being  furnished  over  a  rural  party  line,  it  is  impossible  to 
transact  commercial  business  where  the  transaction  includes  mat- 
ters of  a  private  nature,  and  for  this  reason  practicaUy  no  import- 
ant matters  are  transacted  over  the  line  by  the  complainant ;  that 
instead  of  transacting  business  over  the  telephone,  as  complainant 
would  do  if  she  enjoyed  the  privilege  of  having  a  main  or  individ- 
ual line,  she  is  compelled  to  drive  to  town  and  transact  business 
with  wholesale  houses  and  others  over  the  long-distance  lines  from 
the  booth  located  in  the  exchange. 

The  only  question  before  us,  then,  is  as  to  whether  or  not  the 
defendant  company  should  be  permitted  to  classify  its  rural  party- 
line  service  and  establish  a  higher  and  different  rate  for  a  tele- 
phone located  in  a  place  of  business  than  is  charged  for  a  tele- 
phone located  in  a  residence.  The  company  is  unable  at  the 
present  time  to  furnish  the  complainant  with  main-line  or  party- 
line  business  service.  In  fact,  the  distance  from  Emery  to  Clay- 
ton precludes  the  possibility  of  furnishing  such  service  to  the  com- 
plainant.   In  other  words,  the  cost  of  construction  in  order  to  give 
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the  complainant  a  separate  and  distinct  class  of  service  as  dis- 
tinguished from  rural  party-line  service  would  be  so  great  as  to 
make  a  remunerative  rate  prohibitive.  Consequently,  the  only 
class  of  service  that  company  is  in  position  to  furnisii  to  the  com- 
plainant is  rural  party-line  service.  While  it  may  be  true  that  the 
phone  installed  on  the  premises  of  the  complainant  is  used  more 
than  the  average  telephone  on  the  line,  it  hardly  seems  reasonable 
to  conclude  that  the  company  would  be  entitled  to  a  higher  rate. 
The  Board,  having  carefully  considered  all  of  the  evidence  in 
the  case,  and  being  fully  advised  in  the  premises,  now  orders 
filed  the  following 

FINDINGS  OF  FACT. 
That  the  defendant,  the  Tri-County  Mutual  Telephone  Com- 
pany, of  Emery,  is  engaged  in  the  telephone  business  in  this 
state,  and  operates  a  telephone  exchange  in  the  town  of  Emery, 
and  rural  lines  in  the  vicinity  thereof ;  that  one  of  such  lines  ex- 
tends in  a  southerly  direction  to  and  beyond  the  inland  town  of 
Clayton,  which  is  about  11  miles  south  and  1  mile  west  of  Emery ; 
that  the  defendant  has  in  effect  the  following  schedule  of  tele- 
phone rental  rates: 

Main  line,  business $16.00  per  year  per  telephone 

Main  line,  residence 12.00  per  year  per  telephone 

Rural  party  line  12.00  per  year  per  telephone 

that  on  or  about  January  1,  1913,  the  defendant  endeavored  to 
put  into  effect  a  rule  classifying  its  rural  party-line  service  as 
between  business  and  residence,  and  to  put  into  effect  its  busi- 
ness main-line  rate  for  business  rural-line  service. 

As  conclusions  of  law  from  the  foregoing  facts,  and  in  con- 
formity with  the  report  herein,  the  Board  hereby  finds  and  de- 
cides that  an  order  be  entered  requiring  the  Tri-County  Mutual 
Telephone  Company,  of  Emery,  to  refrain  and  desist  from  the 
practice  of  classifying  its  rural  party-line  service  as  between 
business  and  residence,  and  to  refrain  and  desist  from  attempting 
to  collect  a  different  and  higher  rate  from  the  complainant  for 
the  telephone  installed  in  the  store  at  Clayton,  than  the  rate 
charged  to  and  collected  from  other  rural-line  subscribers  re- 
ceiving service  over  the  same  line. 

Let  an  order  be  entered  accordingly. 
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ITTAH  SUPKEMB  COURT. 

H.  W.  JOHNSON 

V. 

MOUNTAIN  STATES  TELEPHONE  &  TELEGRAPH  COM- 

PANY. 

[No.  2913.] 
(—  Utah,  — ,  159  Pac.  626.) 

Service  ^^  Telephonea  ^^  Discontinuance  by  company  ^^  Bight  to, 

A  private  business  telephone  may  be  removed  where  the  sub- 
scriber permits  and  encourages  the  general  public  to  use  it  rather  than 
a  public  pay  telephone  which  he  has  permuted  to  be  installed  in  con- 
sideration of  receiving  part  of  the  receipts,  agreeing  that  the  private 
telephone  shall  be  used  only  by  hin!iBelf,  onployees,  and  household  on 
his  own  business. 

[July  25,  1916.] 

Mandamus  proceedings  by  H.  W.  Johnson  to  compel  the 
Mountain  States  Telephone  Company  to  reinstate  an  office  tele- 
phone taken  from  his  place  of  business  y  writ  denied  and  proceed- 
ings dismissed. 

Appearances:  M.  E.  Wilson,  J.  J.  Whitaker,  and  P.  P.  Jesk- 
son,  all  of  Salt  Lake  City,  for  plaintiff;  Yan  Cott,  Allison,  & 
Eiter,  of  Salt  Lake  City,  for  defendant. 

Straup,  Ch.  J.,  delivered  the  opinion  of  the  court: 
We  are  asked  by  mandamus  to  compel  the  defendant  to  rein- 
state and  connect  an  office  telephone  taken  from  the  plaintiff's 
place  of  business.  It  is  alleged  that  the  defendant,  in  Salt  Lake 
City  and  elsewhere,  owns  and  operates  a  public  telephone  system, 
and  that  the  plaintiff,  the  owner  of  the  Metropole  Bar  at  Salt 
Lake  City,  was  for  many  years  a  patron  of  the  defendant  and  had 
an  office  telephone  at  his  place  of  business ;  that  he  paid  all  charges 
and  tolls,  and  complied  with  aU  reasonable  rules  of  the  defendant, 
but  that  iiy  without  cause  or  excuse,  disconnected  his  telephone 
and  removed  it  These  allegations  are  admitted,  except  plain^ 
tiff's  compliance  with  the  defendant's  rules,  and  that  the  telephone 
was  disconnected  or  removed  without  cause  or  excuse.  The  de- 
fendant furtiber  alleged  that  as  a  part  of  the  contract  of  service 
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the  plaintiff  had  subscribed  and  agreed  to  a  rule  that  "the  sub- 
scriber agrees  that  the  instrument  shall  be  used  only  for  the  pur- 
pose of  personal  communication  of  the  subscriber  and  his  em- 
ployees or  immediate  household,  upon  the  subscriber's  business," 
and  a  rule  reserving  to  the  defendant  the  right  to  terminate  the 
contract  "for  any  use  of  the  instnmient  contrary  to  the  subscrib- 
er's contract,''  or  for  a  violation  of  any  of  its  rules  and  regula- 
tions. The  defendant  also  averred  that  in  addition  to  a  private 
telephone  it  also,  with  the  plaintiff's  consent,  installed  a  public 
pay  telephone  at  plaintiff's  place  of  business,  in  consideration  of 
which  he  was  to  receive  25  per  cent  of  the  gross  receipts  derived 
from  local  calls  and  10  per  cent  from  long-distance  calls,  and  that 
the  charges  of  $6.50  a  month  for  the  private  telephone  were  based 
on  the  restricted  use  of  that  telephone  as  stated  in  the  rule  re- 
ferred to.  Then  the  defendant  further  averred  that  the  plaintiff, 
in  violation  of  his  agreement  and  of  the  rule,  permitted  and  en- 
couraged persons  other  than  those  mentioned  in  the  rule  to  use 
his  private,  instead  of  the  public,  telephone,  and  that  upon  the 
defendant's  unheeded  complaint  and  protest  of  such  use,  the  plain- 
tiff's private  telephone,  upon  prior  notice  given  to  desist,  was  dis- 
connected and  removed.  Upon  these  pleadings  the  plaintiff 
moved  for  judgment 

It  is  not  disputed  that  the  defendant  had  the  right  to  make 
reasonable  rules  and  r^ulations  concerning  the  use  and  service  of 
its  telephones.  The  claim  made  on  the  one  hand  and  denied  on 
the  other  is  that  the  rule  restricting  the  use  of  plaintiff's  private 
telephone  "for  the  purpose  of  personal  communication  of  the  sub- 
scriber and  his  employees  or  immediate  household,  upon  the  sub- 
scriber's business,"  is  unreasonable.  The  plaintiff  argues  that 
such  a  rule  forbids  a  mere  caller  or  visitor  at  the  plaintiff's  resi- 
dence or  office  from  temporarily  using  his  telephone  for  the 
convenience  or  accommodation  of  the  caller  or  visitor,  the  house- 
maid, or  even  the  subscriber's  wife  or  children,  from  communi- 
cating with  one  over  the  telephone  not  upon  the  subscriber's  busi- 
ness. Let  it  be  assumed  such  an  interpretation  of  the  rule  might 
render  it  unreasonable.  But  that  is  not  this  case.  The  plaintiff 
by  his  motion  confessed  all  the  well-pleaded  and  material  facts 
most  favorable  to  the  defendant.  We  thus  have  a  ease  where  the 
defendant  installed  a  telephone  in  the  plaintiff's  place  of  buaineas 
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for  his  private  use  and,  with  his  consent,  also  one  for  the  public. 
It  is  not  averred  with  that  degree  of  certainty  as  might  be  just 
whom — ^whether  the  public  generally  or  his  customers  or  patrons 
at  his  place  of  business,  or  only  now  and  then  a  caller  or  visitor — 
the  plaintiff  permitted  and  encouraged  to  use  his  private  tele- 
phone. The  allegation  in  such  respect  is  that  the  plaintiff  vio- 
lated the  rule  %y  permitting  and  encouraging  persons  other  than 
those  mentioned"  in  the  rule  to  use  his  private,  instead  of  the 
public,  telephone.  That  allegation  the  plaintiff  confessed.  It, 
in  view  of  plaintiff's  motion,  must  be  taken  most  favorably  and 
liberally  to  the  defendant  So  considering  it,  it  in  effect  is  al- 
lied that,  notwithstanding  the  defendant  with  the  consent  of  the 
plaintiff,  and,  as  is  also  alleged,  upon  a  consideration  moving  to 
both  and  for  the  mutual  benefit  of  both,  installed  at  his  place  of 
business  a  public  telephone  for  the  use  of  the  public,  nevertheless 
the  plaintiff  permitted  and  encouraged  the  public  generally,  or 
his  customers,  or  his  patrons — whomsoever  he  pleased — to  use  his 
private,  instead  of  the  public,  telephone.  We  think  it  was  com- 
petent for  the  parties  to  contract  against  that,  and  that  the  rule 
imder  the  pleaded  circumstances  forbidding  it  is  reasonable.  Cer- 
tainly the  plaintiff  may  not  contract  for  a  restricted  use  of  the 
telephone  and  then  claim  the  right  to  permit  any  and  all  persons, 
without  restriction  or  hinderance  whatsoever,  to  use  it  as  he  may 
designate.  That,  in  effect,  is  what  he  claims.  He  acquired  no 
such  right. 

Let  the  writ  therefore  be  denied,  and  the  proceedings  dismissed 
at  plaintiff's  costs.    Such  is  the  order. 

Friok  and  McOarty,  JJ.,  concur. 


WaST  yntGINIA  PUBUC  SBRVIOB  OOMMI88I017. 

LEWIS  W.  BORDERS  et  al. 

V. 

NORFOLK  &  WESTERN  RAILWAY  COMPANY. 
[Case  No.  437.] 

Service  —  Baiiroads  —  Station  facilities  —  location. 

A  change  in  the  location  of  a  railroad  depot,  to  shorten  by  seivoral 
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hundred  feet  the  distance  the  great  majority  of  passengers  must  walk, 
and  to  overcome  inadequate  means  of  ingress  and  egress  and  insuffi- 
cient facilities,  will  not  be  required  in  a  village  of  only  500  inhabit- 
ants, where  the  cost  of  the  change  will  be  several  thousand  dollars  more 
than  the  cost  of  constructing  adequate  approaches  and  facilities  at 
the  present  location. 

[September  18,  X916.] 

Application  that  the  Norfolk  &  Western  Railway  Company 
be  required  to  change  the  location  of  its  depot  at  Fort  Gay,  West 
Virginia,  and  improve  the  passenger  facilities  at  said  depot ;  re- 
quest denied  as  to  change  of  location  of  depot,  granted  as  to  im- 
provement of  passenger  facilities. 

Appearances:  L,  C.  McClure  and  H.  C.  Sullivan  and  J,  S. 
Osborne  for  complainants ;  W.  K.  Cowden  and  H.  C.  Dimcan  for 
defendant 

Morgan,  Chairman:  On  December  7,  1915,  complainants 
filed  their  petition  with  the  Commission,  alleging  that  the  de- 
fendant was  not  conserving  the  interest  of  the  traveling  public 
in  providing  a  suitable  and  commodious  depot  at  Fort  Gay,  a 
station  on  the  line  of  its  said  railroad,  located  in  Wayne  county. 
West  Virginia;  that  the  depot  at  that  point  was  often  over- 
crowded, and  passengers  were  obliged  to  remain  on  the  outside 
in  the  rain  and  snow ;  that  said  depot  was  located  at  the  west  end 
of  a  dangerous  fill,  which  fill  was  between  400  and  500  feet  in 
length ;  that  said  fill  was  almost  entirely  occupied  by  the  tracks 
of  the  company,  leaving  but  a  narrow  pass  way  close  to  a  steep 
embankment  between  said  tracks 'and  the  Big  Sandy  river,  and 
that  along  and  over  said  dangerous  pass  way  more  than  90  per 
cent  of  the  passengers  going  to  and  from  said  depot  were  obliged 
to  pass,  or  travel  over  the  defendant's  roadbed,  and  that  a  great 
deal  of  the  travel  to  and  from  said  depot  occurred  in  the  night- 
time ;  that  the  defendant,  by  the  use  of  its  main  track  and  sidings 
in  the  town  of  Fort  Gay,  had  monopolized  the  most  available 
thoroughfare  leading  to  its  depot;  that  it  placed  long  freight 
trains  on  its  side  tracks,  failed  to  cut  same  at  the  cross  streets^ 
thereby  encouraging  the  use  of  defendant's  tracks  or  said  dan- 
gerous passageway  along  said  embankment  by  its  said  passengers; 
that  said  depot  in  Fort  Gay  ought  to  be  located  on  Bridge  street^ 
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near  the  east  end  of  the  Louisa  &  Fort  Gay  bridge  across  the  Big 
Sandy  river,  said  street  being  an  extension  of  Madison  street  on 
the  Louisa  (Kentucky)  side  of  the  Big  Sandy  river,  on  which  is 
located  the  depot  of  the  Chesapeake  &  Ohio  Railway;  that  the 
interchange  of  traffic  between  the  two  roads  wotdd  be  greatly 
facilitated  by  a  change  of  said  depot  in  Port  Gay  as  requested. 

The  defendant  filed  its  answer  on  January  5,  1916,  in  which 
it  denied  that  its  depot  at  Fort  Gay  was  too  small  to  accommodate 
the  public,  and  claimed  that  said  depot  was  sufficient  in  every 
particular;  it  admitted  that  the  patrons  from  the  Louisa  or  Ken- 
tucky side  of  the  river  used  the  right  of  way  of  the  railway  com- 
pany over  the  fill,  but  that  they  did  bo.  against  the  protest  of 
defendant  company;  that  it  had  offered  to  provide  a  suitable 
walk  way  along  its  track  if  the  public  authorities  would  fur- 
nish the  right  of  way;  it  denied  that  it  obstructed  any  of  the 
crossings  with  its  trains;  denied  that  the  station  ought  to  be 
located  on  Bridge  street,  near  the  east  end  of  the  Louisa  &  Fort 
Gay  bridge;  and  alleged  that  there  was  not  sufficient  land  avail- 
able to  locate  the  station. at  the  place  suggested,  together  with 
the  necessary  sidings,  stock  pens,  and  other  accessories  necessary 
and  useful  in  the  transportation  of  the  public  business. 

Petitions  in  support  of  said  petition  of  complainants,  signed 
by  a  large  number  of  patrons  of  the  road  residing  in  West  Vir- 
ginia and  Kentucky,  have  been  filed  with  the  Commission ;  also 
the  Business  Men's  League  of  Louisa  filed  its  petition  in  support 
thereof. 

Evidence  was  taken  before  a  member  of  the  Commission,  on 
behalf  of  both  parties,  at  Fort  Gay,  West  Virginia,  on  the  17th 
day  of  January,  1916,  and  on  behalf  of  defendant  before  the 
Commission,  at  Charleston,  West  Virginia,  on  March  17,  1916,. 
on  which  date  the  taking  of  testimony  was  completed. 

The  case  was  argued  orally  and  submitted  on  the  10th  day  of 
June,  1916. 

Fort  Gay  is  a  small  village  containing  about  500  inhabitants,, 
located  on  the  northeast  bank  of  the  Big  Sandy  river,  which 
forms  the  dividing  line  between  Wayne  county.  West  Virginia^ 
and  the  state  of  Kentucky.    Directly  opposite  Fort  Gay^  on  the 
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Kentucky  side  of  liie  river,  is  located  the  town  of  Louisa,  with  a 
population  of  several  hundred  inhabitants.  A  branch  of  the 
Chesapeake  &  Ohio  Railway  passes  through  Louisa,  and  the  road 
of  the  defendant  passes  through  Fort  Gay.  The  present  station 
was  located  at  Fort  Gay  in  1904,  and  is  situate  on  the  west 
of  a  large  fill  between  said  depot  and  Bridge  street  and  from  900 
to  1,000  feet  distant  from  Bridge  street,  the  place  where  appli- 
cants desire  said  depot  to  be  located;  about  one  half  the  people 
residing  in  Fort  Gay  live  west,  and  the  other  half  east,  of  said 
fill.  The  majority  of  the  stores  and  business  houses  in  Fort  Gay 
are  located  near  said  depot  and  west  of  said  fill.  Bridge  street 
leads  from  the  bridge  that  crosses  the  Big  Sandy  river  into  the 
town  of  Fort  Gay,  and  Madison  street  leads  from  said  bridge  into 
the  town  of  Louisa,  said  two  streets  and  bridge  forming  a  con- 
tinuous thoroughfare  or  road  connecting  the  two  towns,  and  the 
Chesapeake  &  Ohio  depot  is  located  on  Madison  street  directly 
opposite  to  and  about  2,500  feet  distant  from  the  proposed  loca- 
tion of  the  Norfolk  &  Western  depot.  The  bridge  across  Big 
Sandy  river  was  not  constructed  until  several  years  after  the  es- 
tablishment of  defendant's  depot,  prior  to  which  the  river  was 
crossed  by  means  of  a  ferry,  the  landing  on  the  Fort  Gay  side 
being  near  where  said  depot  was  constructed  and  near  the  former 
location  of  the  Chesapeake  &  Ohio  depot  on  the  Louisa  side. 
The  Chesapeake  &  Ohio  Railway  Company  later  removed  its 
depot  to  its  present  location  on  Madison  street.  From  80  to  90 
per  c«it  of  the  passengers  to  and  from  defendant's  depot  come 
from  the  Louisa. or  Kentucky  side  of  the  river,  and  the  greater 
part  of  the  freight  and  express  traffic  is  from  that  side,  also. 
Persons  hauling  freight  or  express  from  the  Kentucky  side  are 
obliged  to  cross  defendant's  track  twice  before  arriving  at  its 
depot,  and  passengers  from  that  side  are  obliged  to  do  likewise 
and  travel  over  a  road  or  street  that  is  frequently  in  poor  con- 
dition, or  go  over  the  tracks  of  the  defendant  company  from 
Bridge  street,  or  cross  the  high  fill  along  the  edge  of  a  very 
precipitous  bank  next  to  the  Big  Sandy  river.  It  is  clearly  shown 
by  the  evidence,  and  is  now  admitted  by  the  agents  of  the  defend- 
ant company,  that  the  pres^it  depot  facilities  are  inadequate, 
and  that  the  walk  way  along  its  track  between  Bridge  street  and 
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the  depot  used  by  its  passengers  is  dangerous.  Its  patrons  have 
been  petitioning  for  relief  for  over  two  years,  but  none  has  been 
afforded.  The  railway  company  now  proposes  to  improve  its 
depot,  at  an  expense  of  about  $3,400,^— construct  separate  rooms, 
15  X  26  feet  each,  for  male  and  female  passengers;  supply  each 
room  with  toilet;  enlarge  freight  room,  and  provide  a  25-fpot 
driveway  and  4-foot  con<»ete  walk  way,  protected  by  a  railing, 
adjacent  to  and  between  its  side  track  and  the  Big  Sandy  river, 
extending  from  Bridge  street  to  its  station,  at  a  cost  of  several 
thousand  dollars.  To  change  the  location  of  its  depot  as  requested 
by  petitioners  would  cost  several  thousand  dollars  more  than  the 
improvements  suggested  by  the  railway  company.  If  the  pas- 
senger station,  only,  is  moved,  leaving  the  stock  and  freight  yards 
and  team  tracks  as  at  present  located,  it  will  necessitate  the  em- 
ployment of  an  eixtra  agent  on  the  part  of  the  railway  company, 
which  will  entail  continuous  additional  expense. 

Inasmuch  as  the  defendant  company  concedes  that  the  facili- 
ties at  its  Fort  Gay  dqpot  are  at  present  inadequate,  the  principal 
question  to  be  determined  is  whether  or  not  the  additional  facili- 
ties and  conveniences  which  would  result  to  the  public  by  a  change 
of  the  location  of  its  depot  from  its  present  location  to  Bridge 
street  justifies  or  authorizes  the  Commission  in  requiring  said 
change.  That  it  would  shorten  the  distance  of  travel  to  the  extent 
of  several  hundred  feet  of  the  great  majority  of  its  passengers 
is  unquestioned,  and  that  a  majority  of  the  shippers  of  freight 
and  express  would  be  benefited  to  some  extent  is  likewise  obvious ; 
that  the  Conunission  has  authority  to  require  railroad  companies 
to  establish  and  maintain  adequate  facilities  and  conveniences  is 
clearly  laid  down  in  the  case  of  Chesapeake  &  O.  R.  Co.  v.  Public 
Service  Commission,  75  W.  Va.  page  100,  L.S.A. — ,  — ,  83  S. 
E.  286,  but  what  those  facilities  and  conveniences  should  be  is  not 
always  easily  determined.  The  Supreme  Court  of  the  TTnited 
States  stated  in  the  case  of  Chicago,  B.  &  Q.  E.  Co.  v.  Railroad 
Commission,  237  U.  S.  220,  59  L.  ed.  926,  P.U.R.19i5C,  309, 
36  Sup.  Ct.  Rep.  560,  quoted  approvingly  by  this  Commission 
in  the  case  of  Public  Service  Commission  v.  Chesapeake  &  O.  R. 
Co.  (Wheeling  Sleeper)  P.U.R.1916E,  365,  that  "this  court 
has  also  felt  and  expressed  the  difficulty  of  giving  an  exact  defini- 
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tion  to  'adequate  and  reasonable  facilities.'  'It  is  a  relative  ex- 
pression,' it  as  said,  'and  is  to  be  considered  as  calling  for  such 
facilities  as  might  be  fairly  demanded,  regard  being  had^  among 
other  things,  to  the  size  of  the  place,  the  extent  of  the  demand  for 
transportation,  the  cost  of  furnishing  the  additional  accommoda- 
tion asked  for,  and  to  all  other  facts  which  would  have  a  bearing 
upon  the  question  of  convenience  and  cost.'' 

It  is  apparait  from  the  evidence  in  this  case  that  it  will  cost 
several  thousand  dollars  more  to  change  the  location  of  the  depot 
as  requested  by  petitioners  than  to  make  the  improvements  which 
are  necessary  and  which  defendant  now  ofiFers  to  make,  and  when 
these  improvements  shall  have  been  made,  the  Commission  is  of 
the  opinion  that  the  "facilities  and  conveniences"  at  Fort  Gay 
station  will  be  "reasonable,  safe,  and  convenient"  While  real- 
izing that  the  citizens  of  Louisa  and  vicinity,  and  all  otiier  per- 
sons using  the  Fort  Gay  depot  from  that  side  of  the  river,  and 
especially  the  commercial  travelers,  would  be  accommodated  and 
benefited  by  the  change  prayed  for,  yet  the  Commission  does  not 
feel  justified,  nnder  the  facts  and  circumstances  as  presented  in 
this  case,  in  requiring  a  change  to  be  made  in  the  location  of  said 
depot. 

It  further  appears  from  the  evidence  that  said  defendant  com- 
pany has,  on  occasions  in  the  past,  occupied  the  street  crossings 
in  said  town  with  its  freight  trains  for  a  longer  period  of  time 
than  seemed  necessary  for  the  proper  handling  and  transportation 
of  said  trains. 

An  order  will  be  entered  in  accordance  with  the  foregoing 
(pinion. 

Northcott,  Commissioner,  concurs^ 

Commissioner  Hider  took  no  part  in  the  hearings  or  final  de- 
termination of  this  case. 
P.U.R,191«P. 
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CALIFORNIA  RAILROAB  COMMISSION. 

BE  CITY  OF  LOS  ANGELES  et  aL 

[Decision  No.  3625;  Application  No.  1424.] 

MtuMieipal  pUmtB  -^  Ac^t^UsiUan  •—  General  procedure. 

1.  A  single  definite  sum,  rather  than  the  elements  entering  into 
the  problem,  should,  in  the  absence  of  statutory  direction,  be  fixed  as 
Just  compensation  to  be  paid  by  a  municipality  for  property  of  a  utility, 
viewed  as  a  going  concern,  with  franchise  rights  attached. 

TaHuatiofi'^ Municipal  acquisition'^  JLdual  investment --^ Items, 

2.  The  cost  of  setting  meters*  incandescent  lamps,  services,  and  in- 
terest on  construction  and  overhead  expenses  on  construction,  although 
paid  for  out  of  earnings  and  originally  charged  on^the  book  to  operat- 
ing expenses,  are  proper  capital  charges  to  be  included  in  finding  the 
actual  investment  of  an  electrical  utility  in  a  municipal  acquisition 
valuation. 

Valuation  —  Municipal  acq^uisttion  —  Actual  investment  —  Property 
acquired  from  depreciation  reserve. 

3.  Property  values  claimed  by  the  utility  to  have  been  improperly 
credited  to  plant  and  taken  from  the  depreciation  reserve  while  the 
property  was  in  full  operation  cannot,  in  the  absence  of  evidence  that 
the  property  is  in  existence,  be  included  in  finding  the  actual  investment 
of  a  utility  in  a  municipal  acquisition  valuation. 

Valuation -^Municipal  acquisition -^Reproduction  cost  on  Historical 
method  less  accrued  depreciation '•^Necessity  of  depreciating  un^ 
distrilmted  construction  expense, 

4.  Undistributed  construction  expense  of  an  electric  utility  should 
be  depreciated  in  finding  the  reproduction  cost  on  the  historical  method 
less  accrued  depreciation. 

Valuation  ^Municipal  acquisition '■' Cfoing  value -^  Capitalization  of 
earnings, 

5.  The  going  value  of  an  electric  utility  cannot  be  determined  in  a 
municipal  acquisition  valuation  by  capitalizing  at  6  per  cent  the  net 
earnings,  on  the  theory  that  a  return  of  at  least  8  per  cent  is  perma- 
nently assured,  and  deducting  from  such  amoimt  the  present  value  of 
the  physical  property;  but  some  Consideration  will  be  given  earnings 
yielding  a  return  in  excess  of  8  per  cent. 

Valuation -^  Municipal  acquisition  ^~  Rate  base  as  measure. 

6.  A  municipality  should  pay  an  amount  at  least  equal  to  the  rate 
base  in  acquiring  a  well-maintained  and  operated  utility  which  is  earn- 
ing, on  the  basis  of  the  cost  of  money,  a  return  on  an  amount  consider* 
ably  in  excess  of  the  rate  base. 

Valuation  ^^  Municipal  acquisition  ^^  Factors  ^^  Power  to  huild  €fom* 
peting  system,. 

7.  The  fact  that  a  munioipallty  has  tiie  power  to  build  a  competing 
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system  cannot  be  considered  in  fixing  the  amount  it  must  paj  in  tak- 
ing over  a  utility. 
Municipal  plants  —  AoquisUian  —  Severance  damages. 

8.  Ck)n8iderati6n  must  be  given  to  the  loss  in  intrinsic  value,  due 
to  less  profitable  use,  of  the  property  not  taken,  as  well  as  to  the  cost 
of  money,  depreciation,  and  maintenance  for  such  part  during  the  period 
of  temporary  idleness,  in  allowing  severance  damages  against  a  mimici- 
pality  acquiring  only  the  lighting  distribution  part  of  a  unified  system 
for  the  generation,  transmission,  and  distribution  of  ekoiric  light  a«d 
power. 

Municipal  plants  —  Acquisition  —  Severance  damages, 

9.  Severance  damages  due  to  the  taking  of  only  a  portion  of  a 
unified  electric  generating,  transmitting,  and  distributing  system  are 
not  measured  by  any  capitalization  of  loss  in  earnings  for  all  time  to 
oome,  but  by  adding,  year  by  year,  the  reasonable  losses  during  the 
period  while  net  earnings  being  recovered  from  the  property  not  taken, 
and  by  bringing  the  amount  thus  ascertained,  year  by  year,  baok  to  the 
date  as  of  which  the  compensation  is  determined. 

(Edoebton,  Commissioner,  dissents.) 

[September  6,  1916.] 

Application  of  the  City  of  Los  Angeles  and  the  City  Board 
of  Public  Service  Commissioners  to  the  Railroad  Commission  to 
fix  and  determine  the  compensation  to  be  paid  the  Southern  Cali- 
fornia Edison  Company  for  its  electric  distributing  system ;  sum 
to  be  paid  fixed  at  $6,328,000. 

Appendixes  A,  B,  and  C,  mentioned  in  the  opinions  as  being 
attached  thereto,  are  omitted ;  appendix  A  describes  in  detail  the 
property  proposed  to  be  acquired;  appendix  B  is  a  former  de- 
cision as  to  what  property  was  included  in  the  description  of  the 
application ;  and  appendix  C  gives  a  list  of  the  exhibits  filed. 

Appearances:  Albert  Lee  Stephens,  City  Attorney,  W.  B. 
Matiiews  and  Wm.  B.  Himrod,  Attorneys,  for  city  of  Los  Angeles 
and  Board  of  Public  Service  Commissioners  of  the  City  of  Los 
Angeles;  H.  H.  Trowbridge,  P.  F.  Dunne,  and  Harry  J.  Bauer, 
for  Southern  California  Edison  Company. 

Thelen,  Lovdand,  Gordon,  and  Devlin,  Commissioners: 
In  this  proceeding,  the  city  of  Los  Angeles  and  Board  of  Public 
Service  Commissioners  of  the  City  of  Los  Angeles,  hereinafter 
jointly  referred  to  as  the  city,  ask  the  Railroad  Commission  to 
fix  and  determine  the  just  compensation  to  be  paid  by  the  city  of 
Los  Angles  to  Southern  California  Edison  Company,  herein- 
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after  referred  to  as  the  Edison  company,  for  certain  lands,  prop- 
erty, and  rights  of  the  Edison  company.  The  lands,  property, 
and  rights  which  the  city  desires  to  acquire  are  described  in  ap- 
pendix A,  which  is  attached  hereto,  and  consist,  with  certain  ad- 
ditions and  deductions  which  it  is  not  now  necessary  to  discuss, 
of  the  electric  distributing  system  of  the  Edison  company  in 
the  city  of  Los  Angeles  and  specified  adjacent  unincorporated 
territory,  together  with  franchise  rights,  as  described  in  appen- 
dix A,  hereto  attached.  The  so-called  railway  load  of  the  Edi- 
son company  in  the  city  of  Los  Angeles  is  to  be  retained  by  the 
Edison  c<Mnpany.  Tlie  property  to  be  taken  does  not  include  the 
steam  plant  in  Los  Angeles  known  as  Los  Angeles  No.  3,  any  part 
of  the  transmission  line  known  as  the  Kern  river  line,  nor  any 
other  transmission  line  exc^t  as  the  same  may  be  specifically 
described.  The  property  to  be  taken  contraaplates  the  condition 
of  "partial  severance'^  referred  to  in  the  testimony  and  briefs 
herein,  and  not  the  condition  of  "complete  severance." 

This  proceeding  was  assigned  to  Commissioner  Edgerton,  who 
heard  the  evidence  and  prepared  the  opinion  and  findings  which 
follow  this  opinion  and  these  findings.  After  careful  and  ex- 
haustive consideration,  we  find  ourselves  unable  to  agree  with 
Commissioner  Edgerton  on  certain  fundamental  principles  of 
law  involved  herein,  as  well  as  on  certain  important  findings  of 
fact  Hence  we  have  prepared  this  opinion  and  these  findings, 
which  will  be  filed  herein  as  the  opinion  and  findings  of  the  Rail-  • 
road  Commission. 

We  are  deeply  conscious  of  our  responsibility  in  this  proceed- 
ing. It  is  our  duty  herein  to  fix  and  determine  the  just  compen- 
sation to  be  paid  by  the  city  of  Los  Angeles  to  the  Southern  Cali- 
fornia EdisiMi  Company  vnthout  regard  to  liie  amount  of  money 
now  on  deposit  in  the  treasury  of  the  city  available  for  payment 
for  this  property  or  to  the  desire  of  the  Edison  company  to  re- 
ceive as  large  an  award  as  possible.  More  is  involved  in  this  pro- 
ceeding than  a  determination  of  the  issue  between  the  city  of  Los 
Angeles  and  the  Edison  company.  California  is  a  young  and 
growing  state.  We  shall  require  millions  of  additional  capital 
for  the  development  of  public  utility  enterprises.  If  the  investor 
is  assured  that  he  will  continue  to  receive  fair  treatment  in  Cali- 
fornia, he  will  continue  to  invest  generomly  in  our  public  utili- 
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ties,  even  though  he  realizes  that  our  cities  have  the  power  to  con- 
demn existing  public  utility  properties,  for  he  will  know  that  on 
such  condemnation  he  will  receive  compensation  which  in  law 
and  in  fact  is  a  "just  compensation/'  But  if  the  state  tribunals 
in  such  eminent  domain  proceedings  make  awards  which  are  un- 
fairly and  unjustly  low,  so  that  the  property  is  taken  from  its 
owner  and  given  to  a  municipality  for  a  sum  which  is  less  than 
a  "just  compensation,''  the  investor  will,  of  course,  seek  other 
states  for  his  investments.  On  the  other  hand,  we  fully  recog- 
nize the  legal  right  of  the  municipalities  of  this  state  to  con- 
demn the  properties  of  existing  public  utilities  for  compensation 
which  shall  not  be  unduly  or  unfairly  high,  and  we  deeply  ap- 
preciate the  tremendously  important  governmental  policies  in- 
volved in  such  proceedings.  We  refer  to  these  matters  not  with 
the  thought  that  questions  of  local  or  state  policy  should  in  any 
way  change  the  award  herein,  but  as  being  the  reason  why  we 
have  given  to  this  proceeding  the  most  careful  and  painstaking 
consideration.  With  a  full  realization  of  the  importance  of  this 
proceeding,  not  merely  to  the  parties,  but  also  to  the  state  as  a 
whole,  and  in  the  belief  that  there  is  involved  herein  to  a  consid- 
erable extent  not  merely  the  prosperity  and  governmental  ad- 
vance of  our  people,  but  also  California's  reputation  for  fair  and 
just  dealing,  we  proceed  to  a  determinaticm  of  the  issues  herein. 

This  proceeding  is  one  of  the  steps  in  an  eminent  domain  ac- 
tion. As  the  proper  principles  to  be  applied  in  eminent  domain 
proceedings  depend  largely  on  the  statutory  provisions  under 
which  the  proceeding  is  brought,  it  will  be  appropriate  to  refer 
here  to  the  applicable  constitutional  and  statutory  provisions. 

Section  14  of  article  1  of  the  Constitution  of  California  reads 
in  part  as  follows :  'Trivate  property  shall  not  be  taken  or  dam- 
aged for  public  use  without  just  compensation  having  been  first 
made  to,  or  paid  into  court  for,  the  owner." 

Section  23a  of  article  12  of  the  Constitution  of  California, 
adopted  on  November  3,  1914,  reads  as  follows:  "The  Railroad 
Commission  shall  have  and  exercise  such  power  and  jurisdiction 
as  shall  be  conferred  upon  it  by  the  legislature  to  fix  ike  just  com- 
pensation to  be  paid  for  the  taking  of  any  property  of  a  public 
utility  in  eminent  domain  proceedings  by  the  state  or  any  county, 
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district,  and  the  right  of  the  legislature  to  confer  auch  powers  up- 
on the  Railroad  Commission  is  hereby  declared  to  be  plenary  and 
to  be  unlimited  by  any  provision  of  this  Constitution*  All  acts 
of  the  legislature  heretofore  adopted,  which  are  in  accordance 
herewith,  are  hereby  confirmed  and  declared  valid/' 

The  present  proceeding  is  brought  under  the  provisions  of  § 
47  of  the  Public  Utilities  act,  which  section,  as  amended  in  1913 
(chapter  339,  Laws  of  1913),  was  confirmed  and  declared  valid 
by  §  23a  of  article  12  of  the  state  Constitution.  Section  47  of 
the  Public  Utilities  act  was  re-enacted  in  1915  (chapter  91,  Laws 
of  1916).  Section  47  provides,  in  part,  that  any  public  authority 
of  the  kinds  therein  specified,  including  an  incorporated  city  or 
town,  may  file  with  the  Railroad  Commission  a  petition  setting 
forth  the  intention  of  such  public  authority  to  acquire,  under 
eminent  domain  proceedings,  or  otherwise,  "any  existing  public 
utility  and  the  lands,  property,  and  rights  of  any  character,  what- 
soever, connected  with  such  existing  public  utility  or  any  part  or 
portion  thereof.'*  Upon  the  filing  of  such  petition,  the  Railroad 
Commission  is  charged  with  the  duty,  after  appropriate  proceed- 
ings, to  "fix  and  determine  the  just  compensation  which  shall  be 
paid''  by  such  public  authority  "for  said  public  utility  and  said 
lands,  property,  and  rights  thereof,  or  the  parts  or  portions  there- 
of sought  to  be  acquired."  The  findings  of  the  Railroad  Com- 
mission are  made  conclusive  in  such  eminent  domain  proceedings 
as  may  thereafter  be  instituted  by  the  public  authority. 

In  the  leading  case  of  Monongahela  Nav.  Co.  v.  United  States, 
148  U.  S.  312,  326,  37  L.  ed.  463,  468,  13  Sup.  Ct.  Rep.  622, 
the  Supreme  Court  of  the  United  States  held  that  the  words 
"just  compensation,"  when  used  in  eminent  domain  proceedings, 
mean  that  the  compexisation  paid  ^^ust  be  a  full  and  perfect 
equivalent  for  the  property  taken."  See  also  San  Prancisco,  A. 
&  S.  R.  Co.  V.  Caldwell,  31  Cal.  367. 

In  other  states,  statutes  providing  for  the  condemnation  by 
public  authority  of  public  utility  property  at  times  provide  that 
no  consideration  shall  be  given  to  certain  elements,  such  as  fran- 
chise value  or  net  earnings  or  goingKX>ncem  value.  Gloucester 
Water  Supply  Co.  v.  Gloucester,  179  Mass.  866,  60  N.  E.  977; 
Xewburj'port  Water  Co.  v.  Newburyport,  168  Mass.  641,  47  N. 
E.  533.  There  is  no  such  provision  in  the  Constitution  or  stat- 
p.u.n.ioiGF. 
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utes  of  this  state.  It  is  the  Railroad  Commission's  duty,  under 
the  state  Constitution  and  the  Public  Utilities,  act,  to  fix  and  de- 
termine the  "just  compensation,'*  meaning  thereby  a  full  and 
perfect  equivalent,  for  all  the  property,  lands,  and  rights  of  the 
Edison  company  described  in  the  original  and  in  the  amendatory 
and  supplemental  petitions  and  in  the  amendments  thereto  filed 
herein,  and  desired  to  be  acquired  by  the  city  of  Los  Angeles. 
With  reference  to  severance  damages,  the  city  and  the  Edison 
company  agree  that  an  allowance  must  be  made  imder  this  head, 
although  there  is  a  wide  divergence  in  the  amounts  claimed  by 
the  parties  to  be  proper  under  this  head. 

The  claims  of  the  city  and  the  Edison  company  with  reference 
to  the  amount  of  just  compensation  to  be  paid  in  this  proceeding 
differ  enormously. 

The  city  claims  that  the  just  compensation  may  not  exceed  the 
sum  of  $3,887,838.69,  of  which  amount  $3,473,803.11  is  repre- 
sented to  be  "the  present  worth  of  the  property  to  be  taken,  with 
the  business  attached,  as  a  going  concern,"  and  the  amount  of 
$414,035.58  is  represented  to  be  the  maximum  allowance,  under 
the  head  of  severance  damages,  in  connection  with  that  portion  of 
the  Edison  company's  generating  and  transmission  capacity 
which  would  be  rendered  "temporarily  idle"  as  the  result  of  the 
taking  by  the  city  of  the  property  described  in  appendix  A. 

The  Edison  company  has  presented  various  claims  on  various 
theories,  revised  from  time  to  time,  with  reference  to  the  amount 
of  the  just  compensation.  The  Edison  company^s  final  claim  ap- 
pears to  be  set  forth  on  page  246  of  the  company's  brief  herein, 
and  totals  $20,000,575.36,  under  the  head  of  "partial  severance." 
This  sum  consists  of  severance  damage,  claimed  to  be  $10,706,- 
236.32,  going  value  in  connection  with  the  physical  property  to 
be  taken,  claimed  to  be  $4,713,999,  the  present  value  of  the 
physical  property  to  be  taken,  claimed  to  be  $4,200,000,  and  un- 
amortized hoai  discount  and  expense  in  ciMmeotion  with  the 
physical  property  to  be  taken,  claimed  to  be  $380,340.04. 

The  principal  questions  at  issue  herein  will  be  discussed  under 
the  following  two  heads: 
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L  Property  to  be  taken. 
n.  Severance  damages. 

/.  Property  to  he  taken. 

[1]  The  property  to  be  taken  is  specifically  described  in  ap- 
pendix A  hereto.  As  already  stated,  this  property  includes,  in 
general,  the  local  electric  distributing  system  of  the  Edison  com- 
pany in  the  city  of  Los  Angeles  and  certain  adjacent  territory, 
and  all  the  Edison  company's  franchises  in  the  territory  affected, 
except  in  so  far  as  necessary  for  the  maintenance  and  operation 
of  physical  property  which  is  not  to  be  taken.  The  property  to 
be  taken  does  not  include  the  steam  plant  in  the  city  of  Los  Ange- 
les known  as  Los  Angeles  Plant  No.  3,  nor  any  transmission  lines 
unless  specifically  described  in  the  property  to  be  taken.  We  un- 
derstand that  it  is  our  duty  to  fix  and  determine  the  just  compen- 
sation to  be  paid  for  the  lands,  property,  and  rights  which  have 
been  described  by  petitioners  herein,  and  that  we  have  no  right 
to  pass  judgment  on  the  question  whether,  as  a  matter  of  law, 
certain  assumptions  made  by  petitioners  in  describing  the  prop- 
erty to  be  taken  can  lawfully  be  made. 

Leaving  out  of  consideration  until  a  later  portion  of  this  opin- 
ion the  matter  of  severance  damages,  it  is  our  duty  to  fix  and  de- 
termine the  just  compensation  to  be  paid  for  the  lands,  property, 
and  rights  to  be  taken,  as  a  going  concern,  with  its  business  at- 
tached, including  the  franchise  rights  which  are  to  be  taken. 
While  the  parties  hereto  have  discussed  separately  certain  ele- 
ments which  enter  into  the  problem,  and  while  it  will  be  conven- 
ient to  pursue  the  same  course  herein,  the  best-considered  au- 
thorities diow  beyond  doubt  that  in  a  proceeding  of  this  charac- 
ter, unless  otherwise  provided  by  statute,  it  is  the  duty  of  the 
court  or  commission  before  whom  the  proceeding  is  pending  to 
fix  and  determine  a  single,  d^nite  sum  which  is  the  just  com- 
pensation for  the  property  to  be  taken,  viewed  as  a  going  concern, 
with  franchise  rights  attached.  Kennebec  Water  Dist  v.  Water- 
ville,  97  Me.  185,  60  L.RA.  856,  54  Atl.  6;  Brunswick  &  T.  Wa- 
ter Dist.  V.  Maine  Water  Co.  99  Me.  371,  59  Atl.  537 ;  Appleton 
Waterworks  Co.  v.  Railroad  Commission.  154  Wis.  121,  47 
L.R.A.(N.S.)  770,  142  K  W.  476,  Ann.  Cas.  1915B,  1160. 
Both  parties  herein  agree  that  this  is  the  proper  procedure  to  be 
followed  herein. 
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In  addition  to  other  evidence,  testimony  was  presOTited  here- 
in to  show  the  following  matters  in  connection  with  the  physical 
property  to  be  taken : 

1.  Book  cost 

2.  Actual  investment, 

8.  Estimated  reproduction  cost  on  historical  method. 

4.  Estimated  reproduction  cost  new. 

5.  Estimated  reproduction  cost  on  historical  method  less 

accrued  depreciation. 

6.  Estimated  reproduction  cost  new  less  accrued  depre- 

ciation. 

1.  Book  Cost. 

Mr.  H.  E.  Nowell,  one  of  the  Railroad  Commission's  auditors, 

testified  in  connection  with  the  Railroad  Commission's  exhibit 

No.  1,  that  the  corrected  book  cost  of  the  physical  property  to  be 

taken,  located  in  the  Edison  company's  Los  Angeles  and  San 

Pedro  districts,  on  December  31,  1914,  was  the  sum  of  $3,797,- 

430.17,  consisting  of  $3,581,416.44  for  the  Los  Angeles  district 

and  $216,014.73  for  the  San  Pedro  district    In  order  to  secure 

the  *Tx)ok  cost"  of  the  entire  property  to  be  taken,  on  June  30, 

1915,  it  is  necessary  to  make  certain  adjustments,  which  appear 

in  table  No.  L 

Tkble  No.  L 
Book  Coat  of  Property  to  Be  Taken  Jvme  SO,  191S, 
Book  coat  Los  Angeles  and  San  Pedro  district  properties,  De- 
cember 31,  1914 $3,797,430.17 

Additions  to  property  December  31,  1914,  to  June  30,  1015: 

Los  Angeles  district $42,954.63 

San  Pedro  district   12,756.51 

«>,7iai4 

$8,863,140.31 
Deduct  item  of  appreciation  overlooked  in  report 44,681.01 

Actual  book  cost,  Los  Angeles  and  San  Pedro  districts  only, 

June  30,   1916    $3,808,469.30 

Property  not  included  in  petition  herein,  as  per  company's  ex- 
hibit No.  37    54,042.86 

$3,754,416.41 

Additional  property  included  in  petition   herein,  but  not  in 
above,  as  per  company's  exhibit  No.  37 : 

Pasadena  district  . . .'. $1,858.40 

Redondo  district  20,390.91 

Venice  district    25,065.88 

Van  Nuys  district  169,944.56 

Telephone  system   12,191.56 

Transmissicm  lines 34,758.57 

Tools  and  equipment 4,255.49 

. 268,465J7 

Total  book  cost  of  property  to  he  ♦'^l-*»^ $4,022,881.82 
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We  find  that,  on  correct  accounting  principles,  the  *1)ook  cost" 
of  the  property  to  be  taken  on  June  80,  1916,  was  $4,022,881.- 
82.  This  sum  does  not  include  any  investment  made  from  the 
depreciation  reserve.  In  so  far,  however,  as  the  books  charged  to 
operating  expenses  items  properly  chargeable  to  capital  account, 
the  "book  cost"  is  less  than  the  "actual  investment" 

£.  Actual  Investment. 

Tne  Edison  company,  through  its  statistician,  Mr.  D.  M. 
Trott,  presented  two  exhibits,  Nob.  85  and  37,  which  purport  to 
show  'T)ook  cost,"  but  in  reality  are  revisions  of  the  *Tx)ok  cost" 
to  show  the  actual  investment  in  the  property  to  be  taken,  cm 
June  80,  1916. 

Table  No.  II.  shows  the  book  cost  on  June  80,  1916,  deter- 
mined on  the  basis  of  Mr.  Nowell's  report,  with  the  additional 
items  claimed  by  the  Edison  company  in  its  exhibit  No.  87. 

Table  No.  II. 
[2»  3]  Actual  Investment  Claimed  hy  Edison  Company  June  SO,  1915, 

Book  cost,  fts  per  table  No.  I $4,022,881.82 

Additional  items  claimed: 
Setting  meters,  originallj  charged  to  operating 

expenses  $17,704^ 

Incandescent  lamps,  originally  charged  to  oper- 
ating expenses   56,088.05 

Interest   on    construction,    in    excess   of    amount 

shoini  on  books  86,216.28 

Overhead  expenses  on  construction,  in  excess  of 
amount  charged  on  books,  originally  charged  to 

operating  expanses  168,627.48 

Services,    originally    charged    to    operating    ex- 
penses (es^nated)    161,162.36 

Property  values  originaUy  reduced  by  charges  to 
depreciation  but  now  charged  back  on  groimd 

thai  property  is  still  In  existence 264,927.66 

693,716.03 

Total  investment  claimed  by  Edison  OMnpany $4,716,697.86 

The  first  five  of  the  additional  items  shown  in  table  No.  II. 
are  proper  capital  expenditureJB,  btrt  were  originally  charged  on 
the  books  as  operating  expenses.  They  are  all  included  as  part 
of  the  property  in  all  the  engineering  estimates  herein  presented, 
and  as  a  matter  of  fact  are  part  of  "actual  investment*'  entirely 
independent  of  the  question  whether  they  were  paid  for  out  of  ex- 
cess earnings  or  not. 

The  last  item  is  claimed  by  the  Edison  company  to  have  been 
heretofore  improperly  credited  to  plant  and  taken  from  the  de- 
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preciation  reserve  while  the  property  was  in  full  operation. 
There  is  no  evidence  to  show  whether  this  property  is  in  exist- 
ence or  not.  On  this  state  of  the  record,  we  are  justified  in  as- 
suming that  the  bo(^s  properly  show  the  situation,  and  that  this 
properly  should  not  be  considered  in  determining  actual  invest- 
ment. 

We  find  that  the  actual  investment  of  the  Edison  company  in 
the  property  to  be  taken,  not  including  investment  from  depre- 
ciation reserve,  on  June  30,  1916,  was  the  sum  of  $4,451,670.19. 

The  evidence  shows  that  $42,688.91  was  invested  by  the  Ed- 
ison company  in  the  lands  to  be  taken.  The  market  value  of 
these  lands,  on  June  30,  1915,  as  reported  by  Mr.  W.  M.  Wells,, 
the  Railroad  Commission's  real  estate  expert,  was  $182,690. 

The  evidence  shows  that  the  Edison  company's  earnings  have 
been  sufficient  to  repay  to  the  company  its  entire  so-called  "de- 
velopment cost,"  as  well  as  all  possible  early  deficits  below  a  fair 
rate  of  return. 

S.  Estimated  Reproduction  Cost  on  Historical  Method. 

Estimates  of  the  cost  to  reproduce  the  property  to  be  taken,  as 
of  June  30, 1915,  on  the  historical  method,  were  presented  by  the 
Edison  company  in  company's  exhibit  No.  64  and  by  the  Rail- 
road Commission's  engineers  in  Railroad  Commission's  exhibit 
No.  7. 

The  Edison  company's  revised  estimate  appears  in  appendix  F, 
page  13,  of  the  company's  brief  and  is  the  sum  of  $5,065,639.41, 
as  of  June  30,  1915. 

The  estimate  presented  by  the  Railroad  Ccnnxnission's  engi- 
neers in  Railroad  Commission's  exhibit  No.  7  was  the  sum  of 
$4,870,829,37.  To  this  sum  should  be  added  appropriate  allow- 
ances for  commercial  lamps  and  lamp  equipment,  and  for  cleri- 
cal errors  in  underground  ccmduits,  line  transformers,  and  me- 
ters. The  Edison  company,  in  appaidix  F  of  its  brief,  claims 
that  the  additional  allowances  thus  to  be  made  should  be  the  sum 
of  $152,998,  thus  making  a  total  estimate  under  this  head  of 
$5,023,827.37.  The  Railroad  Commission's  engineering  depart- 
ment reports  liiat  the  total  estimate  should  be  $5,019,523.86. 

The  company's  estimate  covers  physical  property  alone,  with 
appropriate  overhead  percentages.     The  Railroad  Commission's 
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engineers  include  also  an  item  of  $2^453.50^  which  is  the  actual 
cost  of  franchises. 

Jf.  Estimated  Reproduction  Cost  New. 

Estimates  of  the  cost  to  repi^oduce  new  the  property  to  he  taken 
as  of  June  30,  1915,  were  presented  hy  the  city  of  Los  Angeles  in 
city's  exhibit  No.  5,  and  hy  the  Railroad  Commission's  engineers 
in  Eailroad  Commission's  exhibit  No.  7. 

The  city's  estimate  of  the  cost  to  reproduce  new,  as  of  June 
30,  1915,  as  shown  by  city's  exhibit  No.  5,  was  $4,631,136.08. 
Making  the  necessary  allowances  for  additional  property  which 
was  not  included  in  the  inventory  used  by  the  city,  this  sum 
should  be  increased  to  $4,770,802.30.  Railroad  Commission's 
exhibit  No.  7  shows  an  estimate  to  reproduce  new  as  of  June  30, 
1915,  amounting  to  $4,806,309.42.  By  making  the  necessary 
adjustments  for  property  items  not  included  and  for  slight  cleri- 
cal errors,  this  amount  should  be  increased  to  $4,945,975.64. 

The  Edison  company  did  not  present  any  estimate  of  cost  to 
reproduce  new. 

The  city  and  the  Railroad  Commission's  engineers  included 
an  item  of  $2,453.50  for  the  acquisition  of  franchises,  in  addi- 
tion to  physical  property. 

6.  Estimated  Reproduciion  Cost  on  Historical  Method 
Les^Accrued  Depreciation. 

[4]  Estimates  of  the  cost  to  reproduce  on  the  historical 
method  less  acc^ed  depreciation,  as  of  June  30,  1915,  were  pre- 
sented by  the  £dison  company  and  by  the  Railroad  Commission's 
engineers. 

The  amount  estimated  by  the  Edison  company  in  company's 
exhibit  No.  64,  as  revised,  appears  on  page  34  of  appendix  F  of 
the  company's  brief  to  be  the  sum  of  $14,160,416.  The  Edison 
company,  in  presenting  this  estimate,  used  a  combination  of  in- 
spection and  price  depreciation  methods,  but  did  not  use  life 
tables. 

The  Commission's  engineers,  in  Railroad  Commissicm's  exhib- 
it No.  7,  presented  an  estimate  of  $3,830,094.51  as  being  the  his- 
torical reproduction  cost  less  accrued  depreciation  on  June  30, 
1915.     In  presenting  this  estimate,  the  Commission's  engineers 
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did  not  depreciate  any  portion  of  account  C-31,  undistributed 
construction  expense.  We  agree  with  the  city  that  this  account 
should  be  depreciated.  A  revision  of  the  estimate  of  the  Com- 
mission's engineers,  by  adding  the  omitted  items  hereinbefore  re- 
ferred to  and  depreciating  account  C-81,  results  in  a  revised  es- 
timate of  $3,819,455.18  as  the  reproduction  cost  on  the  historical 
method,  less  accrued  depreciation,  of  the  property  to  be  taken. 

6.  Estimated  Reproduction  Cost  New  Less  Accrued  De- 
preciation. 

An  estimate  of  the  oost  to  reproduce  new,  less  accrued  depre- 
ciation, the  physical  property  to  be  taken  was  presented  only  by 
the  city  of  Los  Angeles.  This  estimate  appears  in  city's  exhibit 
No.  5,  and  is  the  sum  of  $3,473,803.11.  By  adding  the  property 
omitted  from  the  inventory,  in  its  depreciated  condition,  the  to- 
tal of  $3,546,933.20  is  secured  as  the  total  estimated  cost  to  re- 
produce new  less  depreciation,  as  presented  by  the  city,  as  of 
June  30,  1916. 

Ooing  Value. 

[6]  The  city  urges  that  its  estimate  of  the  cost  to  reproduce 
new  less  depreciation,  originally  presented  in  the  amount  of  $3,- 
473,803.11,  includes  all  allowances  which  must  be  made  for  go- 
ing concern  value  and  franchise  value  and  is  the  total  sum  which 
should  be  determined  to  be  the  just  compensation  to  be  paid  for 
the  property  to  be  taken. 

The  Edison  company  contends  that  in  addition  to  a  "present 
value"  of  the  physical  property  to  be  taken,  approximating  $4,- 
200,000,  there  should  be  added  an  allowance  for  "going  value" 
amounting  to  $4,713,999  (company's  brief,  p.  246).  '  In  other 
words,  the  Edison  company  claims  that  the  allowance  for  "going 
value"  should  be  in  excess  of  100  per  cent  of  the  entire  allowance 
for  the  physical  property  to  be  taken. 

The  Edison  company  reaches  its  conclusion  by  capitalizing  at 
6  per  cent  net  earnings  as  of  June  30,  1915,  from  the  property 
to  be  taken,  and  by  subtracting  from  the  total  thus  secured  the  es- 
timated "present  value"  of  the  physical  property  to  be  taken 
and  of  that  portion  of  the  generating  and  transmission  system 
which  is  assumed  to  be  used  in  generating  and  transmitting  the 
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which  is  to  be  -taken.  Although  the  net  ear^iings  result  in  part 
from  the  use  of  the  generating  and  transmission  system  which  is 
not  to  be  taken,  the  Edison  company  assigns  the  entire  "going 
value"  exclusively  to  the  local  distributing  system  to  be  taken. 

We  agree  with  Conmiissioner  Edgerton  that  the  method  pur- 
sued by  the  Edison  company  in  capitalizing  its  present  net  earn- 
ings to  secure  the  value  as  a  going  concern  of  the  property  to  be 
taken  is  entirely  imjustifiable.  Net  earnings  are  dependent  up- 
on many  factors,  including  rates.  There  is  no  assurance  that  the 
other  factors  which  enter  into  the  net  earnings  of  the  Edison 
company  will  remain  constant,  and  no  assurance  that  rates  will 
remain  as  they  are.  The  Edison  company^s  assumption  that  it 
will  continue  to  receive  a  return  of  at  least  8  per  cent  upon  the 
fair  value  of  its  property  is  based  on  factors  which  are  imc^rtain 
and  problematical.  While  the  Railroad  Commissicm  has  in  a 
number  of  instances  allowed  a  return  of  8  per  cent  on  the  fair 
value  of  public  utility  property,  there  is  no  established  policy  to 
this  effect.  While  it  may  reasonably  be  presumed  that  the  Rail- 
road Commission  will  continue  to  allow  a  return  sufficient  to  in- 
duce new  capital  to  invest  in  public  utilities  in  this  state,  the 
testimony  does  not  show  that  a  return  of  8  per  cent  is  now  neces- 
sary, or  will  hereafter  be  necessary,  to  induce  capital  to  invest  in 
the  property  of  Southern  California  Edison  Company  to  be  taken 
in  this  proceeding.  The  element  of  permanence  on  which  alone 
the  Edison  company's  theory  in  this  respect  can  logically  be 
f  oimded  is  entirely  lacking,  with  the  result  that  the  Edison  com- 
pany's method,  as  applied  to  the  evidence  shown  in  this  proceed- 
ing, must  be  discarded. 

We  refer  in  this  connection  to  the  illuminating  discussion  of 
Judge  Savage,  in  Kennebec  Water  Dist.  v.  WaterviUe,  97  Me. 
185,  60  L.R.A.  856,  54  AtL  6.  In  this  case^  appraisers  had  been 
appointed  to  determine  the  value  of  the  property  of  Maine  Wa- 
ter Company  for  the  purpose  of  acquisition  by  Kennebec  Water 
District,  a  public  water  district  On  request  by  the  parties  for 
instructions  to  the  appraisers,  Judge  Savage  said,  with  reference 
to  the  capitalization  of  income:  *We  cannot  assent  to  the  prop- 
osition that  the  capitalization  of  income  even  at  reasonable  rates 
can  be  adopted  as  a  sufficient  or  satisfactory  test  of  present  value. 
Such  a  capitalization  would  fix  at  the  present  time  a  specific 
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value  which  would  ^continue  for  all  time  to  come*,  as  a  fixed  and 
unvarying  source  of  income^  no  matter  how  conditions  may  be 
changed." 

Continuing,  Judge  Savage  said :  *'If  the  franchises  were  ex- 
clusive, if  they  were  perpetual,  and  if  it  could  be  known  that 
what  are  reasonable  rates  now  would  continue  to  be  reasonable, 
there  would  be  more  ground  for  sustaining  such  a  test.  But  the 
franchises  are  not  exclusive,  competition  is  possible,  even,  as  the 
event  has  shown,  more  than  probable.  They  are  not  perpetual, 
but  may  be  repealed.  And  what  may  be  reasonable  rates  at  any 
given  time  will  depend  upon  conditions  which  not  only  may  vary, 
but  are  likely  to  vary.  Therefore,  the  basis  for  capitalization  is 
too  uncertain  to  afford  a  satisfactory  test  of  value." 

In  National  Waterworks  Co.  v.  Kansas  City,  27  L.RA.  827, 
10  C.  C.  A.  653,  27  U.  S.  App.  165,  62  Fed.  853,  a  case  fre- 
quently referred  to,  Judge  Brewer,  later  a  member  of  the  Su- 
preme Court  of  the  United  States,  definitely  discarded  the  capi- 
talization of  net  earnings  as  a  proper  method  for  ascertaining  the 
value  of  the  property  of  National  Waterworks  Company  in  a  suit 
brought  by  National  Waterworks  Company  to  enforce  a  con- 
tract by  Kansas  City  to  purchase  plaintiff's  water  system. 

On  the  other  hand,  we  find  ourselves  unable  to  agree  with  the 
contention  that  no  consideration  should  be  given  herein  to  the 
question  of  earnings  from  the  property  to  be  taken.  The  evi- 
dence shows  that  the  property  is  efficiently  operated  and  man- 
aged, that  the  business  has  been  profitable,  and  that  the  property 
to  be  taken  has  been  yielding  a  return  in  excess  of  8  per  cent  on 
the  fair  value  of  the  property. 

As  we  read  the  authorities,  they  show  conchisively  that  al- 
though the  capitalization  of  net  earnings,  is  improper  in  the 
determination  of  the  just  compensation  to  be  paid,  courts  and 
Commissions  which  are  charged  with  the  duty  of  fixing  and  deter- 
mining the  just  compensation  to  be  paid  in  eminent  domain  pro- 
ceedings must  consider  the  net  earnings  of  the  property  to  be 
taken,  and  must  give  to  this  factor  the  weight  to  which  they  may 
find  it  fairly  to  be  entitled. 

In  the  Kennebec  Water  Dist.  Case,  supra,  Judge  Savage,  after 
pointing  out  that  the  capitalization  of  net  earnings  is  not  a  prop- 
er method  of  determining  the  just  compensation  to  be  paid,  con- 
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tinues  as  follows:  *TBy  this  we  do  not  mean  to  say  that,  while 
not  a  test,  present  and  probable  future  earnings  at  reasonable 
rates  are  not  properly  to  be  considered  in  determining  value. 
We  have  already  stated  that  they  are." 

In  Monongahela  Nav.  Co.  v.  United  States,  148  II.  S.  312, 
326,  37  L.  ed.  463,  468,  13  Sup.  Ct  Kep.  622,  the  Federal  gov- 
ernment brought  an  action  to  condemn  lock  and  dam  No.  7  of 
Monongahela  Navigation  Company,  located  between  Pittsburg 
and  the  Virginia  state  line.  This  structure  had  been  built  under 
authority  of  the  laws  of  Pennsylvania,  and  the  navigation  com- 
pany had  been  granted  a  franchise  by  Pennsylvania  to  collect 
tolls  for  the  use  of  this  property  by  vessels  navigating  the  Monon- 
gahela river.  The  United  States  Supreme  Court,  after  stating 
that  the  value  of  the  property  to  be  taken  is  not  its  immediate 
cost  of  construction,  but  more  what  the  completed  structure  brings 
in  the  way  of  earnings  to  its  owner,  continued,  at  page  329  of  the 
Reporter,  as  follows :  "In  this  case,  it  being  property  devoted  to 
a  public  use,  the  amount  of  compensation  [this  means  compensa- 
tion for  its  use]  was  subject  to  the  determination  of  the  state  of 
Pennsylvania,  the  state  which  authorized  the  creation  of  the 
property.  .  .  .  These  tolls,  in  the  nature  of  the  case,  must  en- 
ter into  and  largely  determine  the  matter  of  value." 

In  Montgomery  County  v.  Schuylkill  Bridge  Co.  110  Pa.  54, 
20  Atl.  407,  the  county  of  Montgomery  brought  an  action  to  con- 
demn a  bridge  which  had  the  legal  right  to  charge  tolls.  After 
stating  that  the  franchise  to  charge  tolls  can  no  more  be  taken 
without  comfpensation  than  the  tangible  property,  the  court,  at 
page  408  of  the  Reporter,  continues :  "Their  value  [referring  to 
franchises]  necessarily  depends  upon  their  productiveness.  If 
they  yield  no  money  return  over  expenditures,  they  would  possess 
little  if  any  present  value.  If,  however,  they  yield  a  revenue  over 
and  above  expenses,  they  possess  a  present  value,  the  amount  of 
which  depends  in  a  measure  upon  the  excess  of  revenue.  Hence 
it  is  manifest,  that  the  income  from  the  bridge  was  a  necessary 
and  proper  subject  of  inquiry  before  the  jury," 

The  same  point  has  been  passed  upon  in  two  recent  decisions 
of  the  supreme  court  of  Wisconsin,  passing  on  findings  made  by 
the  Railroad  Commission  of  Wisconsin  determining  the  just  com- 
pensation to  be  paid  by  two  municipalities  for  the  properties  of 
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two  water  companies  under  a  statute  similar  to  §  47  of  the  Cali- 
fornia Public  Utilities  act.  In  Appleton  Waterworks  Co.  v. 
Railroad  Commission,  154  Wis.  121,  47  L.R.A.(N.S.)  770,  142 
N.  W.  476,  Ann.  Cas.  1916B,  1160,  the  court,  at  page  484  of 
the  Reporter,  says:  "The  commercial  value  of  the  business  in 
full  operation  and  entitled  to  charge  reasonable  rates  for  its  serv- 
ice must,  however,  be  considered  as  approximating  the  compen- 
sation which  should  be  allowed  for  the  property.^' 

In  Oshkosh  Waterworks  Co.  v.  Railroad  Commission,  161  Wis. 
122,  P.U.R.1915D,  336,  152  N.  W.  859,  decided  on  June  1, 
1915,  the  court,  at  page  861  of  the  Reporter,  says:  "In  the  prop- 
er valuation  of  a  public  utility  tor  condemnation  or  sale  purposes 
certain  main  elements  usually  present  in  every  case  may  l^iti- 
mately  be  considered.  These  are  the  present  value  of  its  physi- 
cal property,  the  present  and  prospective  reasonable  earnings  of 
its  business,  the  going  value  thereof,  and  the  amount  of  money 
presently  needed  to  put  the  plant  in  good  condition." 

We  conclude  from  the  forgoing  authorities  that  while  it  is  not 
proper  in  this  proceeding  to  capitalize  the  net  earnings  of  the 
Edison  company  from  the  property  to  be  taken,  it  is,  neverthe- 
less, our  duty  to  give  consideration  to  the  company's  earnings 
from  said  property  and  to  give  to  this  element  the  weight  to 
which,  in  our  opinion,  after  a.  careful  review  of  the  evidence,  it 
is  entitled. 

In  determining  the  just  compensation  to  be  paid  for  the  prop- 
erty of  public  utilities  in  eminent  domain  proceedings,  different 
methods  have,  from  time  to  time,  been  adopted.  In  a  number  of 
cases,  the  courts  have  estimated  the  cost  of  reproduction  lees  ac- 
crued depreciation  and  have  then  added  an  indefinite  amount  for 
"going  value."  While  this  method  may  produce  a  correct  result 
if  a  sufficiently  lai^  amount  is  added  for  "going  value,"  the 
method  is  difficult  to  apply  for  the  reason  that  there  is  no  basis  to 
show  how  much  should  be  added  for  "gCMng  value."  While  real- 
izing the  difficulties  of  this  method,  we  have  given  considera- 
tion to  it  in  this  proceeding. 

[6]  We  have  also  given  consideration,  among  other  matters,  to 
the  rate  base,  or  the  "fair  value,"  which  we  would  allow  for  the 
property  to  be  taken,  if  this  were  a  proceeding  to  establish  rates. 
If  the  public  authority  charged  with  the  duty  of  r^ulating  and 
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supervising  the  rates  of  a  public  utility  finds  that  a  certain  rate 
base  should  be  used  in  determining  rates,  so  that  both  the  owner 
and  any  person  purchasing  the  prc^erty  may  be  reasonably  as- 
sured that  in  so  far  as  the  regulating  authority  is  concerned,  the 
property  will  be  allowed  to  earn  on  such  rate  base,  it  seems  diffi- 
cult to  undOTStand  why  the  just  compensation  to  be  paid  in  an 
eminent  domain  proceeding  should  not  ordinarily  be  at  least 
equal  to  the  rate  base.  A  court  never  fixes  rates  or  rate  bases, 
and  hence  will  not  determine  a  rate  base  in  connection  with  an 
eminent  domain  proceeding.  The  Eailroad  Commission,  on  the 
other  hand,  is  charged  with  the  duty  both  of  determining  rates 
and  of  fixing  the  just  compensation  to  be  paid  in  eminent  domain 
proceedings.  If  the  fair  value  of  public  utility  property  for  rate 
making  is  $100,000,  the  simplest  test  to  be  applied  by  a  Railroad 
or  Public  Service  Commission  in  fixing  the  just  compensation  to 
be  paid  for  this  property  in  eminent  domain  proceedings  would 
seem  to  be  to  start  with  the  sum  of  $100,000,  and  then  to  deter- 
mine whether,  for  any  reason,  additions  or  deductions  should  be 
made  from  this  amount 

If  a  public  utility  property  is  earning,  under  public  regulation 
and  supervision,  in  excess  of  8  per  cent  on  the  rate  base,  and  if 
the  cost  of  money  in  connection  with  this  property  is  6.003  per 
cent  as  testified  in  the  present  proceeding,  it  might  well  be  that 
the  owner  would  consider  the  property  to  be  worth  more  than  the 
rate  base,  and  that  a  purchaser  would  be  willing  to  pay  some- 
what more  than  the  rate  base  to  become  the  owner  of  such  a  prop- 
erty. For  the  same  reason,  the  just  compensation  to  be  paid 
might  be  somewhat  in  excess  of  the  rate  base.  This  does  not 
mean  that  the  transfer  of  the  property  in  eminent  domain  pro- 
ceedings from  one  utility  to  another  at  a  price  somewhat  in  ex- 
cess of  the  rate  base  would  raise  the  rate  base  for  the  property  in 
the  hands  of  the  second  ovmer.  The  rate  base  would  necessarily 
remain  the  same,  even  though  the  purchaser  might  consider  the 
property  as  a  good  investment  which  would  justify  the  payment 
for  it  of  somewhat  in  excess  of  the  rate  base.  Consideration  must 
also  be  given  in  this  connection,  to  the  fact  that  although  the 
property  may  at  the  time  be  earning,  on  the  basis  of  the  cost  of 
money,  a  return  on  considerably  in  excess  of  the  rate  base,  never- 
theless, circumstances  may  so  change  that  the  earning  over  the 
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cost  of  money  will  be  materially  reduced  if  not  entirely  elimi- 
nated. These  are  all  factors  to  which,  on  the  evidence  in  each 
particular  proceeding,  the  Railroad  Commission  must  give  the 
consideration  to  which  they  appear  respectively  to  be  entitled. 

The  testimony  in  the  present  proceeding  shows  that  the  Edison 
company  has  invested  in  the  property  to  be  taken  approximately 
$4,450,000,  and  that  there  has  been  an  increment  in  the  value  of 
the  land  to  be  taken  amounting  to  approximately  $140,000.  The 
city,  in  its  closing  brief,  on  page  93,  concedes  that  "the  original 
100  per  cent  investment  cost  of  the  property  to  be  taken,  accord- 
ing to  Mr.  Nowell,  is  about  $4,375,000."  The  testimony  shows 
that  the  moneys  have  been  well  invested  in  a  profitable  concern, 
and  that  the  property  has  been  well  maintained  and  operated. 
The  testimony  also  shows  that  if  the  city  of  Los  Angeles  had  un- 
dertaken on  June  30,  1915,  to  duplicate  the  property  of  the 
Edison  company,  which  it  desires  to  take,  the  city  would  have 
been  obliged  to  expend  approximately  between  $4,800,000  and 
$5,000,000  to  construct  the  bare  bones  of  the  physical  property 
without  the  expenditure  of  a  dollar  for  securing  customers.  The 
property  of  the  Edison  company  to  be  taken  has  suffered  physical 
deterioration,  but,  on  the  other  hand,  is  a  thriving  going  concern 
with  business  attached. 

On  a  careful  consideration  of  the  evidence  in  this  proceeding, 
we  find  ourselves  unable  to  agree  with  Commissioner  Edgerton 
that  the  sum  of  $4,000,000  is  a  just  compensation  to  be  paid  to 
the  Edison  Company  for  the  property  to  be  taken  by  the  city  of 
Los  Angeles. 

If  this  were  a  rate  case,  we  would  find  a  rate  base  considerably 
in  excess  of  $4,000,000.  The  considerations  which  have  led  this 
Commission  to  declare  that,  except  in  unusual  cases,  the  cost  to 
reproduce  new  less  depreciation  as  determined  from  life  tables  is 
generally  an  unfairly  low  basis  on  which  to  permit  a  public  utili- 
ty to  earn,  where  the  money  has  been  well  invested  and  the  prop- 
erty is  economically  and  efficiently  operated,  have  been  fully  set 
forth  in  Antioch  v.  Pacific  Gas  &  E.  Co.  5  Cal.  E.  C.  E.  p.  19, 
to  which  decision  reference  is  hereby  made.  If  investors  are  not 
to  be  allowed  a  return  on  the  money  which  they  have  invested, 
where  good  judgment  has  been  used,  the  property  is  well  de- 
veloped and  well  maintained  and  a  satisfactory  return  is  being  se- 
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cured  at  the  time  of  the  inquiry  from  rates  whieh  are  not  exces- 
sive, there  will  be  no  further  inducement  for  the  investment  of 
additional  money  in  public  utilities  in  California.  If  the  in- 
vestors in  the  property  to  be  taken  from  the  Edison  company 
would  be  entitled  to  a  return  on  at  least  their  investment  in  a 
rate  case,  their  property  should  not  be  taken  away  from  them  in 
a  condenmation  proceeding  for  less  than  this  amount. 

[7]  Suggestions  have  been  made,  from  time  to  time,  in  the 
course  of  this  proceeding,  that  the  just  compensation  to  be  paid 
by  the  city  of  Los  Angeles  should  be  materially  reduced  by  rea- 
son of  the  fact  that  the  city  has  available  hydroelectric  energy  in 
connection  with  its  Owens  river  aqueduct  project,  that  the  city 
has  the  legal  right  to  construct  a  competing  municipal  system  for 
the  distribution  of  electric  energy,  that  the  city  has  committed 
itself  to  a  municipally  owned  electric  distributing  system,  and 
that  the  people  of  Los  Angeles  have  voted  bonds  for  the  purpose 
of  either  purchasing  existing  electric  distributing  systems  in  Los 
Angeles  or  of  constructing  the  city's  own  municipal  electric  dis- 
tributing system,  the  proceeds  of  which  bonds,  with  the  exception 
of  funds  hitherto  expended  therefrom,  are  now  lying  in  the  city 
treasury.  If,  as  a  matter  of  law,  it  is  our  right  and  our  duty  to 
give  consideraticHi  to  these  facts,  we  shall,  of  course,  do  so.  If 
this  course  is  pursued  we  cannot  escape  the  conclusion  that  the 
just  compensation  to  be  paid  by  the  city  will  be  reduced  to  a 
figure  between  the  figure  which  otherwise  would  be  found  and 
bare  scrap  value. 

No  authority  has  been  cited  by  the  city  of  Los  Angeles  or  re- 
ferred to  by  anyone  else  in  support  of  this  suggestion.  We  have 
made  a  careful  search  of  all  the  authorities  passing  upon  the 
question  of  the  condemnation  of  public  utility  property  by  public 
authority,  and  have  been  able  to  find  only  one  case  in  which  it 
was  even  suggested  that  the  power  of  the  plaintiff  to  construct  a 
competing  municipal  plant  should  be  considered,  and  in  that  case 
the  court  ruled  against  the  contention.  The  case  to  which  we 
refer  is  Montgomery  County  v.  Schuylkill  Bridge  Co.  110  Pa. 
54,  20  Atl.  407.  As  already  indicated,  this  was  a  case  in  which 
a  county  in  Pennsylvania  was  seeking  to  condemn  a  bridge  which 
had  the  right  to  chaise  tolls.  At  page  408  of  the  Reporter,  the 
court  says :    "The  county  might  perhaps  have  built  a  new  bridge 
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at  another  street  for  half  the  money,  but  it  did  not  do  so;  it 
elected  to  take  the  property  of  the  bridge  company,  and  the  in- 
quiry ...  is  not  what  it  is  worth  to  the  party  taking,  but 
its  value  to  the  company  that  is  deprived  of  its  property." 

So  in  the  present  proceeding,  while  the  city  of  Los  Angeles 
has  the  l^al  right  to  build  its  own  electric  distributing  system 
to  compete  with  the  Edison  company's  system,  it  has  not  chosen 
to  do  so,  but  comes  before  the  Railroad  Commission,  asking  that 
the  just  compensation  to  be  paid  to  the  Edison  company  be  fixed 
and  determined.  We  are  of  the  opinion  that  under  these  cir- 
cumstances the  city  cannot  urge  in  this  proceeding  that  its  power 
to  build  a  competing  mxmicipal  system  should  result  in  the  city's 
being  able  to  secure  the  property  for  less  than  the  just  compen- 
sation which  would  otherwise  be  determined. 

If  this  conclusion  is  not  correct,  a  city  desiring  to  acquire  a 
public  utility  which  may  reasonably  be  said  to  be  worth  $600,000 
could  come  into  court,  secure  the  property  for,  say,  $100,000  or 
less,  and  thus  come  into  ownership  of  a  property  which  both  be- 
fore and  after  the  condemnation  yielded  a  return  on  a  reasonable 
value  of  $500,000.  The  city  would  thus  use  the  process  of  the 
state's  judiciary  to  make  a  profit  of  $400,000  on  the  transaction. 
In  the  absence  of  any  authority  in  support  of  such  a  proposition, 
we  cannot  believe  that  it  is  the  law. 

,  If  the  city  desires  to  adopt  the  other  alternative  and  com- 
mences the  construction  of  a  competing  municipal  distributing 
system,  and  if  the  Edison  company,  under  such  circumstances, 
agrees  to  dispose  of  its  property  to  the  city  for  less  than  the  just 
compensation  which  would  be  determined  in  a  court  of  law,  that 
is  a  matter  entirely  within  the  discretion  of  the  Edison  company. 
Frequently  a  person  finds  himself  in  such  a  position  that  he 
chooses,  as  a  matter  of  business,  to  part  with  his  property  for  less 
than  the  value  which  would  be  allowed  in  a  condemnation  pro- 
ceeding. There  is  nothing  to  prevent  any  person  who  is  acting 
voluntarily,  and  not  under  compulsion  of  law,  from  voluntarily 
yielding  part  or  all  of  any  right  which  he  may  have.  It  is  an 
entirely  different  proposition,  however,  to  ask  a  court  of  law  to 
compel  him,  by  judicial  process,  to  part  with  his  property  for 
less  than  a  just  compensation  determined  in  accordance  with  the 
established  principles  of  law. 
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After  carefully  considering  all  the  evidwice  in  this  proceeding, 
we  find  as  a  fact  that  the  just  compensation  to  be  paid  by  the  city 
of  Lob  Angeles  to  Southern  California  Edison  Company  for  said 
company^s  lands,  property,  and  rights,  not  including  severance 
damages,  which  item  will  be  considered  hereinafter,  but  includ- 
ing the  property  as  a  going  concern  and  the  franchise  rights,  as 
said  lands,  property,  and  rights  are  described  in  appendix  A 
hereto,  is  the  sum  of  $4,760,000. 

II.  Severa/nce  Damages. 

[8]  A  considerable  portion  of  the  testimony  in  this  proceed- 
ing was  directed  to  the  question  of  severance  damages. 

The  city  and  the  Edison  company  agree  that  severance  dam- 
ages must  be  awarded  in  this  proceeding,  but  they  disagree  wide- 
ly as  to  the  amount  to  be  awarded. 

The  final  claim  of  the  Edison  company  for  severance  damages 
is  the  sum  of  $10,706,236.32,  while  the  city  contends  that  the 
maximum  allowance  which  may  properly  be  made  is  $414,035.58. 

The  testimony  shows  that  the  property  to  be  taken  by  the  city 
is  part  of  a  single,  unified  system  for  the  generation,  transmis- 
sion, and  distribution  of  electric  energy  which  is  now  being  dis- 
tributed in  the  counties  of  Los  Angeles,  Orange,  Eiverside,  and 
San  Bernardino ;  that  while  considerable  electric  enei^  is  being 
sold  for  power  in  the  territory  to  be  taken,  the  dominant  char- 
acter of  the  load  therein  is  lighting;  that  while  considerable 
electric  energy  is  being  sold  for  lighting  in  the  territory  not  to 
be  taken,  the  dominant  character  of  the  load  therein  is  power; 
that  the  possession  of  these  complementary  loads  gives  the  Edison 
company  a  desirable  diversity  factor,  and  enables  the  company 
to  deliver  electric  energy  to  its  consumers  at  a  cost  less  than 
would  be  the  case  if  either  portion  of  its  territory  were  severed 
from  the  other;  and  that  the  city  does  not  desire  to  take  any 
portion  of  the  Edison  company^s  generating  system,  nor  any  por- 
tion of  its  transmission  system  with  the  exception  of  a  few  short 
transmission  lines  included  in  the  description  of  the  property  to 
be  taken. 

The  effect  of  the  act  of  the  city  in  taking  the  property  which  it 
desires  to  acquire  will  be  to  inflict  pecuniary  damage  on  the  re- 
maining property  of  the  Edison  company  as  follows: 
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(1)  That  portion  of  the  Edison  company's  generating  and 
transmission  system  which  has  heretofore  been  chargeable,  to  the 
electric  energy  sold  in  the  territory  to  be  taken  will  be  rendered 
less  used  and  useful  and  profitable  until  the  load  is  recovered. 
With  the  exception  of  a  portion  of  the  steam  generating  capacity, 
the  Edison  company's  entire  generating  and  transmission  system 
will  continue  to  be  used  in  connection  with 'the  sale  of  electric 
energy  in  the  territory  not  taken,  but  the  extent,  efficiency,  and 
profitableness  of  the  use  will  be  materially  diminished  until  the 
recovery  of  the  load. 

(2)  That  portion  of  the  Edison  company's  generating  and 
transmission  system  which  has  heretofore  been  chargeable  to  the 
electric  energy  sold  in  the  territory  not  to  be  taken,  as  well  as  the 
distribution  system  in  said  territory,  will  be  rendered  less  profit- 
able and  hence  less  valuable,  until  the  time  of  recovery,  for  the 
reason  that  the  cost  of  each  kilowatt  hour  of  electric  energy  sold 
by  the  Edison  company  in  its  remaining  territory  will  be  greater 
than  heretofore,  with  no  assurance  of  ability  to  charge  and  col- 
lect correspondingly  higher  rates.  Without  at  this  time  refer- 
ring to  other  factors,  it  will  be  sufficient,  to  illustrate  this  point, 
to  draw  attention  to  the  fact  that  the  investment  in  generating 
and  transmission  system  per  kilowatt  of  maximum  demand  will 
be  greater  than  before  and  that  operating  expenses  for  each  kilo- 
watt hour  of  electric  energy  sold  will  be  greater  than  before  for 
the  reason  that  it  will  be  impossible  to  reduce  operating  expenses 
now  chargeable  to  the  entire  system,  to  the  same  extent  to  which 
the  number  of  kilowatt  hours  sold  will  be  diminished. 

Viewing  the  effect  on  the  Edison  company's  entire  remaining 
'  property  as  a  whole,  without  segregation  into  various  elements, 
we  may  say  broadly  that  the  Edison  company  will  find  itself  the 
owner  after  severance  of  certain  property, — its  entire  generating 
system,  its  ^itire  transmission  system  with  minor  exceptions, 
and  its  entire  distributing  system  in  the.  territory  not  taken, — 
which  property  will  yield  a  materially  diminished  return,  and 
hence  will  be  less  valuable  until  the  period  of  recovery,  than  it 
has  heretofore  been. 

The  Edison  company  takes  the  position  that  it  is  the  city's  duty 
to  compensate  the  company  for  the  entire  damage  to  the  property 
remaining  in  its  ownership.     In  support  of  this  position,  the 
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Edison  company  has  submitted  a  number  of  detailed  calculations 
to  show  the  extent  of  the  damaga  This  testimony  was  presented 
principally  in  the  affidavits  of  Charles  L.  Edgar  and  Samuel 
Insull,  as  revised  from  time  to  time,  and  the  testimony  of  R,  H. 
Ballard,  the  Edison  company's  assistant  general  manager.  The 
methods  followed  by  each  of  these  witnesses  involve  detailed 
mathematical  computations  based  upon  a  large  number  of  f actors^ 
nearly  all  of  which  are  strongly  contested  by  the  city.  The  Edi- 
son company's  final  claim  to  severance  damages,  assuming  a  con- . 
dition  of  partial  severance,  appears  on  page  246  of  the  company's 
brief  and  is  the  sum  of  $10,706,236.32.  It  may  be  proper  in 
passing  to  draw  attention  to  the  fact  that  this  sum  is  more  than 
twice  the  just  compensation  to  be  paid  for  the  entire  property 
to  be  taken,  and  is  approximately  one  half  the  investment  in  the 
Edison  company's  entire  remaining  property,  including  its  entire 
generating  system,  almost  its  entire  transmission  system,  and  its 
entire  distributing  system  in  the  territory  not  to  be  taken. 

The  city  takes  the  position  that  it  is  not  responsible,  as  a  mat- 
ter of  law,  for  damage  to  the  property  not  to  be  taken,  with  the 
exception  of  cost  of  money,  depreciation,  and  maintenance 
charges  on  that  portion  of  the  generating  and  transmission  sys- 
tem, expressed  as  a  percentage  of  the  entire  generating  and  trans- 
mission system,  which  will  be  rendered  "temporarily  idle."  The 
city  urges  that  the  severance  damage  to  be  paid  under  this  head 
cannot  properly  exceed  $414,036.68.  The  city  contends  that  if 
damage  is  done  to  other  remaining  properly  of  the  Edison  com- 
pany, by  reason  of  increased  cost  per  unit  of  electric  energy  sold 
or  otherwise,  this  is  a  damage  for  which  the  city  is  not  legally 
liabla  The  city's  position  appears  to  be  that  if  the  Edison  oonn 
pany's  property  not  to  be  taken  suffers  damage,  apart  from  the 
specified  charges  on  a  percentage  of  generating  and  transmission 
capital  rendered  "temporarily  idle,"  the  remedy  is  an  applica- 
tion by  the  Edison  company  to  the  Eailroad  Ccmmiission  to  in- 
crease the  rates  paid  by  the  Edison  company's  consumers  in 
Orange,  Riverside,  and  San  Bernardino  counties,  and  that  por- 
tion of  Los  Angeles  county  which  is  not  to  be  taken.  The  city 
presented  no  evidence  to  show  that,  even  if  the  Railroad  Com- 
mission should  authorize  an  increase  in  rates,  the  Edison  com- 
pany  could,  as  a  matter  of  fact,  realize  such  increase  or  hold  its 
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business  under  the  increased  rates.  Mr.  R.  H.  Ballard  testified, 
in  behalf  of  the  Edison  company,  that  if  the  company's  rates  in 
the  territory  not  to  be  taken  were  increased,  the  company  would 
not  be  able  to  make  good  it*  losses,  for  the  reason  that  it  would 
lose  a  considerable  portion  of  its  business  to  competing  electric 
utilities  and  to  other  forms  of  power. 

The  city  furthermore  takes  issue  with  the  Edison  company  on 
the  question  of  fact  whether  any  losses  will  be  suffered  by  the 
Edison  company  except  in  connection  with  that  percentage  of 
the  generating  and  transmission  system  which  is  assumed  to  be 
rendered  "temporarily  idle." 

We  have  given  careful  consideration  to  the  discussion  of  sever- 
ance damages  contained  in  Commissioner  Edgerton's  opinion, 
and  to  a  considerable  extent  agree  with  his  analysis  of  the  Edison 
company^s  contentions.  We  find  ourselves  unable,  however,  to 
agree  with  his  conclusion  that  we  have  no  right  to  give  considera- 
tion to  any  element  of  severance  damages  other  than  cost  of 
money,  depreciation,  and  maintenance  on  that  percentage  of  the 
generating  and  transmission  system  which  may  be  considered 
chargeable  to  the  business  of  the  territory  to  be  taken.  If  con- 
sideration were  given  to  this  element  alone,  the  allowance  which 
we  would  find,  after  such  correction  of  the  various  factors  as 
is  rendered  necessary  by  the  evidence  herein,  would  be  $712,- 
301.53,  instead  of  the  sum  of  $905,521.54  found  in  the  dissent- 
ing opinion  herein. 

We  find,  however,  that,  in  addition  to  this  single  element 
recc^ized  in  the  dissenting  opinion  herein,  consideration  must 
also  be  given  to  the  other  equally  clear  and  direct  elements  of 
severance  damage,  including  particularly  (1)  loss  in  intrinsic 
value,  due  to  less  profitable  use,  of  that  percentage  of  the  gener- 
ating and  transmission  system  which  may  be  considered  charge- 
able to  the  business  of  the  territory  not  to  be  taken,  and  the  dis- 
tributing system  therein;  and  (2)  loss  in  intrinsic  value,  due  to 
less  profitable  use,  of  that  percentage  of  the  generating  and  trans- 
mission system  which  may  be  considered  chargeable  to  the  busi- 
ness of  the  territory  to  be  taken. 

We  speak  of  "percentage''  of  the  generating  and  transmission 
system,  for  the  reason  that  no  part  of  the  generating  and  trans- 
mission system  can  be  considered  separately  and  be  said  to  be 
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chargeable  to  the  territory  not  taken  .instead  of  to  the  territory 
taken,  or  vice  versa.  The  same  generating  plants  have  produced 
and  the  same  transmission  lines  have  carried  electric  energy  sold 
both  in  the  territory  to  be  taken  and  in  the  territory  not  to  be 
taken.  It  is  impossible  to  take  any  specific  portion  of  the  gener- 
ating and  transmission  system,  set  it  on  one  side,  and  say  that 
this  particular  property  will  be  rendered  "temporarily  idle''  by 
severance,  or  that  this  particular  portion  of  the  plant  will  alone 
be  "directly"  affected  by  severance.  We  consider  it  entirely 
illogical  to  estimate  the  damage  done  to  one  assumed  part  of  the 
generating  and  transmission  system,  and  to  leave  out  of  considera- 
tion the  equally  direct  damage  done  to  every  other  part  of  the 
same  system. 

The  most  fundamental  difference  between  Commissioner 
Edgerton  and  ourselves  with  reference  to  severance  damages  is 
that  he  refuses  to  give  any  consideration  whatsoever  to  the  clear- 
ly proved  diminution  in  earnings,  and  hence  in  the  profitable- 
ness of  the  use  of  the  entire  property  not  to  be  taken,  both  the 
property  rendered  "temporarily  idle"  and  the  other  property, 
while  we  hold  that  this  element  must  be  considered  and  just 
compensation  awarded  therefor. 

Section  14  of  article  1  of  the  Constitution  of  California  pro- 
vides in  part  that  "private  property  shall  not  be  taken  or  dam- 
aged for  public  use  without  just  compensation  having  first  been 
made  to,  or  paid  into  court  for,  the  owner." 

Section  47  of  the  Public  Utilities  act,  the  particular  statutory 
provision  which  governs  this  proceeding,  provides  in  part  that 
it  is  the  duty  of  the  Railroad  Commission  in  a  proceeding  of  this 
character  to  fix  and  determine  "the  just  compensation  which 
shall  be  paid"  by  the  public  authority  "for  said  public  utility 
and  said  lands,  property  and  rights  thereof,  or  the  pftrts  or  por- 
tions thereof  sought  to  be  acquired."  A  statute  providing,  with- 
out limiting  or  qualifying  language,  that  just  compensation  shall 
be  awarded  for  the  property  to  be  taken,  is  universally  held  to 
require  the  award  of  severance  damages  to  the  extent  to  which 
they  are  proved.  Lewis^  Em.  Dom.  3d  edition,  §  686 ;  Bigelow 
V,  West  Wisconsin  R.  Co.  27  Wis.  486.    . 

In  Eachus  v.  Los  Angeles  Consol.  Electric  R.  Co.  103  Cal. 
614,  617,  42  Am.  St.  Rep.  149,  37  Pac  750,  an  eminent  domain 
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proceeding,  the  supreme  court  of  California  said:     '^Whenever 
the  enjoyment  by  the  plaintiff  of  some  right  in  reference  to  his  , 
property  is  interfered  with,  and  thereby  the  property  itself  is 
made  intrinsically  less  valuable,  he  has  suffered  a  damage  for 
which  he  is  entitled  to  compensation." 

The  property  to  be  taken  in  this  proceeding  is  part  and  parcel 
of  a  single,  interconnected,  unified  system  for  the  generation, 
transmission,  and  distribution  of  electric  energy.  The  property 
not  to  be  taken  consists  principally  of  hydroelectric  and  steam 
generating  plants,  electric  transmission  lines,  and  an  electric 
distribution  system.  This  property  is  not  like  a  parcel  of  real 
estate  which  may  be  used  for  many  purposes  and  which  has  a 
market  value  independent  of  the  particular  business  which  may 
at  the  time  be  conducted  thereon.  The  property  not  to  be  taken 
herein  has  but  little  value  other  than  scrap  value  for  any  purpose 
other  than  the  generation,  transmission,  and  distribution  of  elec- 
tric energy.  Its  value  is  dependent  almost  entirely  on  the  profit- 
ableness of  its  use  for  that  purpose.  If  it  is  rendered  by  sever- 
ance less  profitable,  it  is  clearly  rendered  "intrinsically  less 
valuable,"  and  hence  its  owner  is  entitled  to  just  ccanpensation 
for  the  damage. 

This  principle,  which  would  seem  to  be  clear  on  reason  and 
authority,  was  applied  by  the  Railroad  Commission  of  Wiscon* 
sin,  under  a  statute  very  similar  to  §  47  of  the  Public  Utilities 
act,  in  two  cases  in  which  towns  were  condemning  electric  dis- 
tributing systems.  In  each  case,  severance  damages  were  allowed 
for  damage  to  the  property  not  taken.  Re  Cashton  Light  &  P. 
Co.  3  Wis.  R  C.  R.  67,  80,  96 ;  Re  Prairie  du  Sac  Mill  &  Light 
Co.  15  Wis.  R.  C.  R.  360,  363,  364. 

Reference  is  also  made  to  two  cases  decided  by  this  Commis- 
sion, in  which  severance  damages  for  damage  to  portions  of  pul> 
lie  utility  property  not  taken  were  awarded.  Re  Santa  Monica, 
7  Cal.  R.  C.  R.  pp.  463,  469 ;  Re  San  Diego,  7  Cal.  R.  C.  R.  pp. 
305,  313,  314. 

The  city's  contention  that  severance  damages  must  be  limited 
to  cost  of  money,  depreciation,  and  maintenance  on  that  percent- 
age of  the  generating  and  transmission  system  which  is  rendered 
"temporarily  idle,"  rests  on  bare  assertion,  without  supporting 
authority.     If,  as  admitted  by  the  city,  severance  damages  must 
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be  paid  for  this  one  element  of  damage,  we  can  see  no  escape 
from  the  conclusion  that  damages  must  also  be  paid  for  the  equal- 
ly clear  and  direct  diminution  in  value  of  the  entire  property 
not  taken,  resulting  from  its  being  made  less  profitable  and  hence 
"intrinsically  less  valuable'^  (Eachus  v.  Los  Angeles  Consol. 
Electric  R.  Co.  supra).  This  diminution  in  profitable  use  affects 
the  entire  generating  system,  the  entire  transmission  system  with 
certain  minor  exceptions,  and  the  entire  distributing  system  not 
taken,  including  the  property  rendered  "temporarily  idle." 

The  mere  fact  that  the  exact  amount  of  severance  damages  is 
difficult  to  determine  should  not,  of  course,  result  in  a  failure  to 
find  any  damages,  if  compensation  is  justly  due.  It  is  our  duty, 
just  as  it  would  be  the  duty  of  a  jury  sitting  in  our  place,  to  use 
our  best  judgment  on  all  the  evidence  bearing  on  the  question, 
and  to  reach  such  conclusion  as,  in  the  light  of  the  entire  evi- 
dence, seems  just  and  reasonable. 

[9]  Passing  now  from  a  discussion  of  principles  to  a  consider- 
ation of  the  facts  in  connection  with  the  amount  of  severance 
damages,  we  have  given  careful  consideration  to  all  the  testimony 
and  exhibits  which  bear  on  this  question. 

The  various  claims  of  the  Edison  company  in  this  connection 
are  based  on  a  nimiber  of  clearly  erroneous  bases  and  assump- 
tions. 

The  Edison  company  claims  net  earnings  of  8  per  cent  from 
the  entire  property  not  to  be  taken,  although  there  is  nothing  to 
show  that  such  a  return  would  necessarily  be  allowed  or  could 
be  earned  and  although  the  company's  net  earnings  from  its  busi- 
ness in  the  territory  not  to  be  taken  have  not  exceeded  7.166  per 
cent  on  the  investment  Why  the  company  should  claim,  in  its 
calculations,  a  return  of  8  per  cent  from  the  entire  property 
not  to  be  taken  when  it  has  actually  been  receiving  only  slightly 
in  excess  of  7  per  cent,  is  not  clear.  In  estimating  severance 
damages,  the  company  certainly  has  no  right  to  assume  that  it 
ought  to  be  placed,  with  reference  to  the  property  not  to  be  taken, 
in  a  position  better  than  that  in  which  it  actually  finds  itself. 

The  company's  procedure  in  estimating  losses  for  a  period  of 
years  until  the  assumed  recovery  of  the  maximum  peak  demand 
and  then  capitalizing  for  all  time  to  come  the  loss  which  the  com- 
pany claims  to  find  at  the  end  of  this  period  is  entirely  without 
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justification.  If  the  company  had  pursued  its  calculations  a 
little  further,  it  would  have  reached  a  period  when,  on  its  own 
figures,  its  net  earnings  in  the  territory  not  taken  would  have 
entirely  recovered,  at  which  time  there  would  be  no  foundation 
for  a  claim  to  a  permanent  capitalization  of  assumed  deficits. 
The  company  is  further  in  error  in  basing  its  calculations  on 
the  time  of  assumed  recovery  of  maximum  peak  demand:  The 
maximum  peak  demand  is  only  one  of  the  elements  of  the  prob- 
lem, and  is  a  more  or  less  incidental  factor.  At  the  time  of  the 
assumed  recovery  of  the  maximum  peak  demand,  the  company's 
net  earnings  might  be  either  greater  or  less  than  they  were  be- 
fore. The  real  factor  to  be  considered  here  is  net  earnings,  and 
not  diversity  factors,  load  factors,  or  any  other  of  the  elements 
which  are  only  steps  in  the  final  solution  of  the  problem. 

We  find  further,  from  the  evidence  herein,  that  the  increases 
in  gross  revenue  from  the  sales  of  electric  energy,  year  by  year, 
as  assumed  by  the  Edison  company,  are  too  small,  and  that  the 
allowances  claimed  by  the  company  for  maintenance,  operating 
expenses,  and  depreciation  after  the  severance  are  too  large.  We 
agree  with  the  city  that  the  result  of  severance  would  be  to  reduce 
materially  the  Edison  company's  expenditures  in  connection  with 
the  operation  of  its  steam  plants. 

On  the  other  hand,  we  cannot  agree  with  the  cit/s  contention 
that  the  cost  per  kUowatt  hour  of  electric  energy  sold  subsequent 
to  the  severance  will  be  no  greater  than  the  cost  prior  to  the 
severance.  The  evidence  clearly  shows  that  the  cost  will  be 
greater  than  before,  but  that  the  difference  in  cost  will  gradually 
be  eliminated  with  the  recovery  of  the  Edison  company's  load. 

The  total  sum  claimed  by  the  Edison  company  for  severance 
damages,  being  in  excess  of  $10,000,000,  is  without  any  justifica- 
tion in  the  evidence  when  carefully  and  properly  analyzed. 

We  have  taken  into  consideration  .the  deficits  in  net  earnings 
from  the  entire  property  not  taken,  during  a  period  of  six  years, 
at  the  end  of  which  time  we  find  from  the  evidence  as  presented 
herein,  that  the  net  earnings  will  have  been  recovered.  Each 
factor  in  the  problan  has  been  determined  to  the  best  of  our 
ability,  from  the  evidence  herein. 

We  have  also  given  consideration  to  the  damage  to  the  invest- 
ment per  kilowatt  of  maximum  demand,  and  to  the  increased 
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cost  of  producing  each  kilowatt  hour  of  electric  energy  resulting 
therefrom  and  from  other  factors. 

To  these  and  to  each  other  element  of  severance  damages  re- 
ferred to  in  the  testimony  herein  we  have  given  the  wei^t  to 
which  we  find  them  respectively  to  be  entitled. 

We  wish  to  make  it  entirely  clear  that  in  determining  the  just 
compensation  to  be  paid  by  the  city  to  the  Edison  company^ 
either  for  the  property  to  be  taken  or  under  the  head  of  severance 
damages,  we  do  not  in  any  way  reach  our  conclusion  by  the 
capitalization  of  earnings.  In  determining  the  just  compensa- 
tion to  be  paid  for  the  property  which  is  to  be  taken  by  the  city, 
we  have  set  forth  the  authorities  holding  clearly  that  such  capital- 
ization of  earnings  is  not  permissible  in  the  determination  of  the 
value  of  public  utility  property  to  be  taken.  We  consider  that 
these  authorities  correctly  state  the  law,  and  we  have  followed 
them  implicitly.  If  it  is  improper  to  capitalize  earnings  in  de- 
termining the  just  compensation  to  be  paid  for  the  property  to  be 
taken,  we  see  no  reason  why  it  is  not  equally  improper  to  capital- 
ize loss  in  earnings  in  connection  with  property  not  to  be  taken. 
Our  establishnient  herein  of  the  definite  term  of  six  years  for  the 
recovery  of  net  earnings  from  the  property  not  to  be  taken  is,  in 
our  opinion,  absolutely  inconsistent  with  the  assumption  that  any 
deficit  in  earnings  is  to  be  capitalized  for  all  time  to  come.  It 
must  be  understood,  of  course,  that  what  we  are  saying  is  con- 
fined to  the  condemnation  of  public  utility  property  and  to  the 
evidence  herein.  While  we  are  awarding  to  the  Edison  company, 
under  the  head  of  severance  damages,  a  compensation  which,  in 
our  opinion,  is  a  full  and  just  compensation  for  the  damage  to 
the  property  not  to  be  taken,  we  are  measuring  such  compensa- 
tion not  by  any  capitalization  of  loss  in  earnings  for  all  time  to 
come,  but  by  adding,  year  by  year,  the  reasonable  losses  until 
the  period  of  recovery  as  determined  from  the  evidence  herein^ 
and  by  bringing  the  amounts  thus  ascertained,  year  by  year,  back 
to  the  date  as  of  which  the  compensation  herein  is  determined. 
The  ultimate  fact  to  be  ascertained  in  connection  with  severance 
damages  is  the  just  compensation,  measured  not  by  the  capital- 
ization of  loss  in  net  earnings,  but  by  the  reduction  in  value  of 
the  property  not  to  be  taken,  caused  by  the  severance. 

We  find,  as  a  fact,  from  a  consideration  of  all  the  evidence 
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bearing  on  the  question,  that  the  just  compensation  to  be  paid  by 
the  city  of  Los  Angeles  and  the  Board  of  Public  Service  Com- 
missioners of  the  city  of  Los  Angeles  to  Southern  California 
Edison  Company  as  severance  damages  to  the  lands,  property, 
and  rights  of  the  Edison  company  not  to  be  taken,  resulting  from 
the  taking  of  the  lands,  property,  and  rights  described  in  appen- 
dix A  hereto  attached,  is  the  sum  of  $1,578,000. 

The  Edison  company,  on  page  246  of  its  brief,  makes  a  claim 
to  $380,340.04  under  the  head  of  "unamortized  bond  discount 
and  expense.''  No  authority  is  cited  to  show  that  a  separate 
allowance  for  any  such  item  should  be  added  to  the  just  com- 
pensation otherwise  determined.  In  so  far  as  this  item  is  proper 
to  be  considered  as  entering  into  the  cost  of  money  or  otherwise, 
it  is  included  in  the  just  compensation  hereinbefore  fixed  and 
determined  for  the  lands,  property,  and  rights  to  be  taken. 

Before  presenting  any  formal  findings  herein,  we  deem  it 
proper  to  say  that  the  Railroad  Commission  desires  to  be  of  all 
possible  assistance  to  both  parties  herein  in  solving  the  problem 
which  arises  from  the  l^al  right  and  the  desire  of  the  city  of 
Los  Angeles  to  own  and  operate  its  own  municipal  electric  dis- 
tributing system.  The  Eailroad  Commission  stands  ready  to 
render  service  to  the  extent  of  its  ability,  either  in  connection 
with  the  present  proceeding,  or  in  connection  with  any  other 
solution  of  the  problem  which  the  parties  hereto  may  hereafter 
be  advised  to  undertake. 

FINDINGS. 

City  of  Los  Angeles,  an  incorporated  city,  and  Board  of  Pub- 
lic Service  Commissioners  of  the  City  of  Los  Angeles,  having 
filed  with  the  Eailroad  Commission  a  petition  setting  forth  the 
intention  of  said  city  to  acquire  under  eminent  domain  proceed- 
ings, or  otherwise,  specifically  described  parts  or  portions  of  the 
lands,  property,  and  rights  of  Southern  California  Edison  Com- 
pany, a  public  utility,  and  asking  the  Eailroad  Commission  to 
fix  and  determine  the  just  compensation  to  be  paid  to  Southern 
California  Edison  Company  for  said  lands,  property,  and  rights, 
public  hearings  having  been  held,  the  parties  hereto  having  been 
accorded  full  opportunity  to  present  all  evidence  desired  by  them 
respectively  to  be  submitted,  briefs  having  been  filed,  this  pro- 
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ceeding  having  been  submitted,  and  the  Raiboad  Commission 
being  fully  apprised  in  the  premises, 

The  Eailroad  Commission  hereby  makes  its  findings  of  fact  as 
follows : 

1.  The  Eailroad  Commission  hereby  finds  as  a  fact  that  the 
just  compensation  to  be  paid  by  the  city  of  Los  Angeles  and  the 
Board  of  Public  Service  Commissioners  of  the  City  of  Los  An- 
geles to  Southern  California  Edison  Company  for  that  part  or 
portion  of  said  company's  lands,  property,  and  rights,  not  in- 
cluding severance  damages,  which  said  lands,  property,  and 
rights  are  described  in  appendix  A,  which  is  attached  to  and 
made  a  part  of  these  findings,  is  the  sum  of  $4,750,000. 

2.  The  Eailroad  Commission  hereby  finds. as  a  fact  that  the 
just  compensation  to  be  paid  by  the  city  of  Los  Angeles  and  the 
Board  of  Public  Service  Conmaissioners  of  the  City  of  Los  An- 
geles to  Southern  California  Edison  Company  as  severance  dam- 
ages to  the  lands,  property,  and  rights  of  Southern  California 
Edison  Company  not  to  be  taken  by  the  city  of  Los  Angeles  and 
the  Board  of  Public  Service  Commissioners  of  the  City  of  Los 
Angeles,  resulting  from  the  taking  of  the  lands,  property,  and 
rights  described  in  appendix  A,  which  is  attached  to  and  made 
a  part  of  these  findings,  is  the  sum  of  $1,578,000. 

3.  The  Eailroad  Commission  hereby  finds  as  a  fact  that  the 
just  compensation  to  be  paid  by  the  city  of  Los  Angeles  and  the 
Board  of  Public  Service  Commissioners  of  the  city  of  Los  An- 
geles to  Southern  California  Edison  Company  for  the  taking  of 
the  lands,  property,  and  rights  described  in  appendix  A,  which 
is  attached  to  and  made  a  part  of  these  findings,  and  for  the 
severance  damages  to  the  lands,  property,  and  rights  of  Southern 
California  Edison  Company  not  to  be  taken,  is  the  sum  of  $6,- 
328,000. 

The  foregoing  opinion  and  findings  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  findings  of  the  Eailroad  Com- 
mission of  the  State  of  California. 

Edgertoiiy  Conunissioner: 

STATEMENT. 

The  following  opinion  and  findings  was  written  by  me  and 
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submitted  to  each  of  the  Commissioners  and,  thereafter,  what  is 
now  the  majority  opinion  and  findings  of  the  Commission  was 
prepared. 

I  feel  very  strongly  that  in  a  case  of  this  importance,  where 
precedents  have  not  been  established,  the  Commission  should 
clearly  indicate  upon  what  principles  it  has  proceeded,  and  show 
with  exactness  the  application  of  those  principles  in  reaching  a 
result  My  opinion  designedly  clearly  indicates  each  step  taken, 
so  that  if  either  the  city  or  the  company  found  itself  in  disagree- 
ment with  all  or  part  of  the  conclusions,  it  would  have  full  oppor- 
tunity to  test  these  conclusions  before  the  courts. 

I  therefore  present,  as  originally  prepared,  my  opinion  and 
findings  as  an  expression  of  my  own  view  of  the  position  the 
Commission  should  take  as  compared  with  the  opinion  and  find- 
ings of  the  majority. 

I  wish  to  call  attention  to  the  serious  results  which  will  in- 
e^dtably  follow  the  establishing  of  the  principles  enunciated  in 
the  majority  opinion  of  this  Commission.  It  is  there  held  that 
in  condemnation  of  public  utility  properties,  in  addition  to  a 
compensation  equal  to  the  value  of  the  physical  property,  and 
equal  to  the  value  of  the  property  as  a  going  concern,  the  owner 
of  the  property  must  be  recompensed  for  the  loss  of  another 
additional  value,  namely,  the  diminution  in  value  of  the  property 
not  taken,  resulting  from  its  being  made  less  profitable. 

In  the  majority  decision  a  sum  is  added  to  the  just  compen- 
sation as  found  by  me  which  represents  a  payment  to  the  com- 
pany of  at  least  a  part  of  the  difference  between  the  profits  be- 
fore and  after  severance.  If  this  is  not  capitalizing  net  earnings, 
I  have  no  understanding  of  the  meaning  of  words. 

The  fundamental  difference  between  the  opinion  of  the  ma- 
jority and  my  own  opinion  is  this :  In  determining  going  value 
and  severance  damages,  according  to  the  majority  of  the  Com- 
mission, compensation  must  be  paid  by  the  city  to  the  company 
for  future  lost  profits;  while  I  recognize  the  fact  that  definite 
profits  cannot  be  guaranteed  for  the  future,  and  believe  that  this 
Commission  should  not,  even  if  it  could,  undertake  to  guarantee 
any  such  profits.  I  believe  that  here  the  element  of  risk  is  the 
controlling  factor.  If  the  loss  of  future  profits  is  to  be  com- 
pensated for,  there  is  only  one  method  by  which  such  corapensar 
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tion  can  be  made,  and  that  is  by  paying  the  owner  in  a  lump 
sum  what  otherwise  he  would  have'  received  in  a  future  period 
of  time.    And  this  is  a  capitalization  of  profits. 

It  is  obvious  that  if  net  earnings  of  public  utility  properties 
are  to  be  capitalized  against  the  public  in  condemnation  pro- 
ceedings, the  acquisition  by  the  public  of  public  utility  proper- 
ties, which  are  going  concerns  and  prosperous,  is  hopeless  and 
will  not  be  attempted.  Eather,  communities  will  proceed  to 
either  parallel  existing  plants  or  to  force  the  sale  of  existing 
plants  under  threat  of  destructive  competition. 

To  me  it  is  clear  that  a  proposition  whereby  the  future  profits 
of  a  public  service  corporation  are  looked  upon  as  "property"  to 
be  capitalized,  so  that  the  amount  in  a  lump  sum  can  be  taken 
from  the  people  and  paid  in  advance  to  the  present  day  owner 
of  such  public  service  property,  is  so  entirely  out  of  line  with 
present  day  tendencies  that  it  cannot  succeed. 

The  people  will  not  pay  for  such  fictitious  and  arbitrary  values. 
They  cannot  be  made  to  pay,  and  they  would  rather  destroy  such 
values  by  building  their  own  utility  plants  and  by  refusing  a 
"fair  return"  above  the  cost  of  money.  And  if  the  people  do 
this,  and  they  will,  if  such  values  are  held  to  exist,  then  there 
will  inevitably  be  such  economic  waste  as  goes  with  needless 
duplication  and  ruinous  competition.  Not  (mly  will  fictitious 
and  arbitrary  values  be  wiped  out,  but  along  with  those  there 
will  be  destroyed  real  and  tangible  values. 

I  wish  to  summarize  what  to  me  appear  the  fundamental  con- 
siderations in  this  case. 

(1)  Just  compensation  means  a  full  and  perfect  equivalent 
for  the  property  to  be  taken.  This  equivalent  must  be  equal  to 
the  full  value  of  such  property,  and  by  "full  value"  I  mean  the 
full  present-day  value  as  ascertained  by  the  best-recognized  meth- 
ods of  valuation.  Such  a  valuation  must  further  consider  the 
property  as  a  going  concern  with  the  property  in  profitable  use, 
and  must  fix  the  value  accordingly. 

(2)  Severance  damages  must  be  allowed.  The  damage  to  the 
remaining  property  is  taken  care  of  if  the  allowance  is  sufficient 
to  put  the  damaged  property  back  into  the  condition  in  which 
it  existed  before  the  damage  occurred,  and  again  makes  the  prop- 
erty available  for  profitable  use. 
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(3)  Future,  expected,  and  not  yet  realized  profits  cannot  be 
considered  as  "property."     • 

(4)  The  theory  of  the  capitalization  of  future  profits,  on  any 
basis,  as  a  method  for  the  determination  of  going-conoem  value, 
or  franchise  value,  or  any  tangible  or  intangible  value,  is  un- 
sound in  economics  and  in  law  and  against  public  policy. 

(5)  The  theory  that  damages  must  be  paid  to  a  public  utility 
if  future  expected  profits  appear  to  be  interfered  with  through 
the  lawful  exercise  of  its  rights  by  a  municipality,  is  imsoimd  in 
law  and  economics,  and  against  public  policy.  The  determina- 
tion of  such  damages  by  complete  or  partial  capitalization  of 
expected  future  profits  has  precisely  the  same  effect  and  should 
be  considered  from  precisely  the  same  point  of  view  as  the  capital- 
ization of  net  earnings  as  a  measure  of  going  value. 

OPINION  AND  FINDINGS. 

In  this  application  the  Commission  is  asked  by  the  city  of  Los 
Angeles  and  the  Board  of  Public  Service  Commissioners  of  that 
city  to  fix  and  determine  the  just  compensation  to  be  paid  the 
Southern  California  Edison  Company  for  the  distribution  sys- 
tem and  property  of  said  company  proposed  to  be  condemned 
under  eminent  domain  proceedings  by  the  applicants.  Here- 
after in  this  opinion  the  applicants,  the  city  of  Los  Angeles  and 
the  Board  of  Public  Service  Commissioners  of  that  city,  will  be 
referred  to  as  the  city,  and  the  Southern  California  Edison  Com- 
pany will  be  called  the  company. 

The  case  is  one  of  fundamental  issues  and  of  great  importance. 
Not  only  are  the  amounts  of  just  compensation,  as  claimed  by 
the  company  and  as  estimated  by  the  city,  more  than  $16,000,000 
apart  (the  company  claiming  over  twenty  millions  and  the  city  be- 
ing willing  to  pay  less  than  four  millions),  but  directly  opposing 
principles  on  the  relation  of  a  public  utility  to  a  municipality,  on 
methods  and  theories  of  valuation,  and  on  the  questions  of  fran- 
chise value,  going-concern  value,  and  severance  damage,  were 
presented  to  the  Commission  with  remarkable  ability  and  clear- 
ness. 

The  application  was  filed  by  the  city  on  November  23,  1914, 
and  covers  property  within  the  city  limits  of  Los  Angeles  as  of 
that  date,  together  with  property  in  eight  unincorporated  dis- 
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tricts  outside  the  city  limits.  On  September  2,  1915,  an  amenda- 
tory and  supplemental  petition  was  filed  by  the  city  covering 
property  annexed  to  Los  Angeles  on  May  22  and  June  10,  1915, 
and  in  seven  additional  imincorporated  districts.  A  description 
of  all  the  property  embraced  in  this  proceeding  is  attached  here- 
to as  appendix  "A/' 

It  was  stipulated  on  behalf  of  the  company  that  the  property 
described  in  the  amendatory  and  supplemental  petition  should  be 
considered  as  having  been  included  iii  the  original  petition. 

This  proceeding  is  brought  under  the  provisions  of  §§  47  and 
TO  of  the  Public  Utilities  act  Section  47  provides  that  upon  a 
petition  being  filed  '^he  Commission  shall  proceed  to  fix  and 
determine  the  just  compensation  that  should  be  paid  to  the  owner 
of  such  public  utility,  and  the  lands,  property,  and  rights  thereof, 
or  any  such  parts  or  portions  thereof,  in  the  manner  and  in  ac- 
cordance vrith  the  provisions  of  §  70  of  this  acf  [Gen.  Laws 
1915,  p.  1392.] 

After  the  filing  of  the  original  application  and  the  amendatory 
and  supplemental  petition,  serious  dispute  arose  between  the  rep- 
resentatives of  the  city  and  those  of  the  company  as  to  whether 
or  not  certain  property  belonging  to  the  company  was  includied  in 
the  description  contained  in  the  application  and  the  supplement 
thereto.  Because  of  the  material  difference  in  the  result  which 
might  be  arrived  at  by  the  Commission,  depending  on  whether  or 
not  this  disputed  property  was  included  in  the  city^s  description, 
the  Commission  decided  to  hold  a  hearing  for  the  purpose  of  giv- 
ing the  city  and  the  company  an  opportunity  to  fully  present 
such  evidence  and  argument  as  would  place  before  the  Commis- 
sion the  contention  of  each  side.  This  hearing  was  held  on 
November  22,  1915,  and  the  Commission's  decision  (decision 
No.  2960)  was  rendered  on  December  8,  1916.  Reference  is 
hereby  made  to  that  decision,  and  it  is  attached  to  this  opinion 
as  appendix  "B." 

This  controversy  did  not  directly  go  to  the  description  of  the 
physical  properties,  but  to  the  question  of  whether  or  not  the  lan- 
guage employed  in  the  city's  application  embraced  all  of  the 
rights  or  franchises  of  the  company  to  use  the  streets,  alleys,  or 
public  places  within  the  city  where  such  right  is  used  for  the 
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distribution  of  electric  «iergy,  or  whether  it  was  the  intention 
of  the  city  to  acquire  only  a  portion  of  such  franchise  rights. 

The  Commission  held  that  it  is  not  its  function  to  determine 
whether  the  city  can,  by  condemnaticai,  take  part  of  a  franchise 
held  or  exercised  by  a  company  and  leave  the  remainder  of  the 
franchise  in  effect  It  held  further  that  in  a  proceeding  of  this 
nature  it  becomes  its  duty  to  fix  the  just  compensation  for  what- 
ever part  of  a  public  utility  property  is  put  before  it  by  the  city, 
regardless  of  any  opiniop  the  Commission  may  have  as  to  the 
l^ality  of  separating  part  of  a  franchise  from  the  remainder 
of  it,  and  that  if  there  be  a  controversy  as  to  the  legal  right  of 
the  city  to  take  only  such  part,  this  controversy  must  be  settled 
by  the  courts.  It  was  suggested  by  the  Commission  to  the  city 
that  if  an  interpretation  different  from  that  arrived  at  by  the 
Commission  was  intended  in  the  language  employed  by  the  city, 
the  application  be  amended  so  as  to  make  definite  and  specific 
the  franchise  rights  of  the  company  which  the  city  proposes  to 
cquire. 

In  compliance  with  the  suggestions  of  the  Commission  the 
city  on  December  13,  1915,  filed  an  amendment  to  its  petition, 
striking  out  the  language  used  in  the  orig^inal  application  under 
the  heading  "franchises"  to  be  taken  by  the  city,  and  in  lieu 
thereof  inserted  the  following:  "All  franchise  rights  of  the 
Southern  California  Edison  Company  to  occupy  and  use  the 
streets,  alleys,  and  public  places  within  the  city  of  Los  Angeles, 
except  the  right  to  operate  and  maintain  the  physical  properties 
of  said  company  within  said  city,  not  sought  to  be  taken  by  the 
proceeding  to  which  this  exhibit  pertains.'' 

At  the  same  time  a  like  amendment  to  the  city's  amendatory 
and  supplemental  petition  was  filed. 

In  its  answer,  filed  with  the  Commission  on  January  19,  1915, 
to  the  city's  original  application  the  company  takes  the  ground 
that  the  petition  filed  by  the  city  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  the  company;  that  it  is  not 
necessary  for  the  city  to  take  the  property  described  in  the  appli- 
cation for  municipal  uses;  and  that  this  Commission  is  without 
power  or  jurisdiction  to  proceed  in  accordance  with  the  prayer 
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act  of  the  state  of  California,  under  which  the  petition  is  filed, 
in  80  far  as  it  purports  to  authorize  this  Commission  to  proceed 
in  accordance  with  the  prayer  of  said  petition,  is  in  violation  of 
the  Constitution  of  the  United  States,  and  particularly  the  14th 
Amendment  of  the  Constitution  of  the  United  States,  in  that  it 
denies  the  company  the  equal  protection  of  the  law,  and  is  there- 
fore void ;  and  also  for  the  reason  that  the  legislature  of  the  state 
of  California  had  no  authority  to  enact  said  §  47. 

The  Commission  has  uniformly  held  that  it  will  not  entertain 
objection  to  the  constitutionality  of  the  Public  Utilities  act,  but 
will  proceed  under  the  terms  thereof. 

Immediately  after  the  filing  of  the  city's  original  petition  the 
Commission  instructed  its  oigineering  department  to  make  a 
valuation  of  the  property  proposed  to  be  acquired  by  the  city, 
and  instructed  its  auditing  department  to  make  an  investigation 
into  the  books  and  records,  financial  condition  and  financial 
transactions  of  the  company.  The  investigations  of  both  of  these 
departments  extended  over  practically  an  entire  year,  from  De- 
cember, 1914,  to  December,  1915,  and  full  and  complete  reports 
were  made  by  both  departments  to  the  Commission.  These  re- 
ports will  have  to  be  referred  to  repeatedly  later  in  this  opinion. 

As  soon  as  the  departments'  reports  were  written,  and  .before 
their  formal  introduction  as  evidence  in  this  case,  complete  copies 
were  given  to  the  city  and  to  the  company  on  December  13, 
1915,  for  purposes  of  analysis  and  investigation  prior  to  the 
hearing. 

The  company  made  exhaustive  investigations  into  the  ques- 
tion of  value  of  the  property  and  into  other  phases  of  the  sub- 
ject on  its  own  account,  while  the  city  kept  in  close  touch  with 
the  work  being  done  by  the  Commission's  auditing  and  engineer- 
ing departments. 

Hearings  were  held  in  Los  Angeles  on  January  19,  June  16, 
November  22,  and  December  13,  14,  15,  16,  IT,  20,  21,  22,  27, 
28,  29,  30,  1915,  and  January  4,  5,  6,  7,  10,  11,  12,  13,  18, 
19,  20,  24,  26,  1916. 

The  first  three  hearings  were  preliminary,  and  were  held  from 
time  to  time  to  determine  what  progress  was  being  made  on  the 
valuations  of  the  property  by  the  various  engineers  engaged  in 
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this  work.  The  taking  of  testimony  commenced  on  December 
13,  1915,  and  continued  up  to  and  including  January  25,  1916. 
During  the  course  of  the  hearings  88  exhibits  were  introduced 
by  the  company,  31  were  put  in  evidence  by  the  city,  and  8  by 
the  departments  of  the  Commission. 

Inasmuch  as  it  will  be  necessary  in  this  opinion  to  refer  re- 
peatedly to  a  large  number  of  these  exhibits,  there  is  attached 
to  this  opinion,  as  appendix  "C,"  and  for  ready  reference,  a  list 
of  exhibits  introduced  in  this  proceeding. 

The  case  was  submitted  on  January  25,  1916.  The  city's 
opening  brief  was  filed  on  February  26,  1916,  the  brief  of  the 
company  on  April  1st,  and  the  city's  closing  bri^f  on  April  29th. 
The  case  is  now  ready  for  decision. 

The  principal  facts  in  this  case,  as  disclosed  by  the  evidence, 
are  as  follows: 

The  company,  as  it  exists  to-day,  has  its  headquarters  in  Los 
Angeles,  and  is  organized  for  the  purpose  of  acquiring,  construct- 
ing, and  operating  plants  to  generate,  transmit  and  sell  electric 
energy,  to  develop  and  construct  water-power  plants  for  the  pur- 
pose of  generating  electricity,  and  for  the  purpose  of  generating 
and  distributing  gas,  and  for  all  other  purposes  kindred  to  and 
consistent  with  an  electric  and  gas  corporation. 

The  company  operates  an  interconnected  generating  and  dis- 
tributing system  aggregating  194  miles  of  double  circuit  steel 
power  transmission  lines  of  66,000  volts,  and  approximately  84 
miles  of  double  and  single  circuit  33,000  volt  lines,  traversing 
six  counties.  In  the  neighborhood  of  50  substations  transform 
this  electric  energy,  and  from  these  distributing  stations  10,000 
and  2,200  volt  distributing  lines  serve  an  area  with  an  estimated 
population  of  approximately  1,000,000,  including  60  cities  and 
the  territory  intervening.  Los  Angeles  is  the  largest  of  these 
cities.  A  number  of  other  electric  corporations  operate  in  this 
same  territory.  Electric  energy  is  generated  by  the  company  in 
one  large  hydroelectric  plant  of  20,000  kilowatt  capacity  (Kern 
River  Plant  No.  1),  in  one  large  steam  plant  of  47,000  kilowatt 
capacity  (Long  Beach  Steam  Plant),  and  in  six  additional 
smaller  hydroelectric  plants  and  two  smaller  steam  plants,  as  fol- 
lows : 
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ffydroelectrio  Plants. 

Santa  Ana  River  No.  1   3,000  kilowatts 

Santa  Ana  River  No.  2   1,000  kilowatts 

Mill  Creek  No.  1   750  kilowatts 

Mill  Creek  No.  2  250  kilowatts 

Mill  Creek  No.  3 3,000  kilowatts 

Lytle  Creek  500  kilowatts 

Steam  Plants. 

Los  Angeles  Steam  Plant  No.  3  12,000  kilowatts 

Redlands  Steam  Plant   600  kilowatts 

The  distributing  business  of  the  company  is  organized  into 
thirteen  districts,  each  of  which  embraces  one  or  more  cities  and 
towns  and  certain  contiguous  unincorporated  territory,  with  one 
or  more  substations  with  distributing  lines  which  are  independ- 
ent of  the  lines  in  the  other  districts.  Each  of  the  districts  has 
ita  own  office  and  field  organization  for  operation  and  construc- 
tion purposes.  While  these  districts  are  independent  of  each 
other  as  regards  the  sale  and  distribution  of  electric  energy,  all 
are  supplied  from  the  same  generating  and  transmission  system 
and  are  subject  to  the  supervision  and  control  of  the  general 
executive  officers  of  the  company  in  Los  Angeles.  These  dis- 
tricts are  as  follows:  Los  Angeles,  San  Pedro,  Pasadena,  Po- 
'mona,  Santa  Ana,  Kedlands,  Long  Beach,  Monrovia,  Whittier, 
Van  Nuys,  Venice,  and  Eedondo. 

In  addition  to  its  electrical  business  the  company,  at  the  time 
of  the  hearings,  generated  and  distributed  gas  in  the  cities  of 
Santa  Monica,  Sawtelle,  Venice,  San  Pedro,  Pomona,  Clare- 
mont,  and  Lordsburg,  including  upwards  of  190  miles  of  gas- 
distributing  mains.  The  gas  property  is  not  concerned  in' this 
proceeding  except  in  so  far  as  segregation  of  general  and  over- 
head exp^ises  is  in  questicHu 

The  history  of  this  company  does  not  differ  from  that  of  other 
large  electric  utilities  in  this  and  other  states  in  that  it  grew  from 
a  small  beginning,  with  the  rapid  development  of  the  electrical 
art  and  with  the  equally  rapid  increase  in  population,  to  it6  pres- 
ent siza 

Company's  exhibits  Nos.  1,  6,  7,  8,  44,  and  64  and  Commis- 
sion's exhibits  Nos.  1  and  7  give  in  detail  the  physical,  corporate, 
and  financial  history  of  the  company,  and  it  is  only  necessary  to 
say  that  this  history  goes  back  to  about  1895,  and  involves  37 
companies  merged  into  the  present  organization,  6  subsidiary 
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companies,  3  companies  controlled  by  the  present  organization, 
and  4  subsidiaries  to  the  controlled  company,  that  is,  50  cor- 
porate organizations  in  all. 

The  company's  balance  sheet  as  of  June  30,  1915  (Commis- 
sion's exhibit  No.  1),  shows  total  capital  assets,  including  in- 
tangibles, securities  of  other  corporations,  and  sinking  and  trust 
funds  of  $32,718,369.93,  and  a  total  of  all  assets  of  $37,310,- 
942.34.  The  cost  of  the  system,  according  to  company's  exhibit 
Xo.  35,  is  $29,480,502.08.  It  is  necessary  to  state  that  the 
correctness  of  these  figures  was  attacked  during  the  hearing,  as 
will  appear  elsewhere  in  this  opinion,  and  that  they  are  given 
here  only  to  show  the  magnitude  of  the  interests  involved. 

The  company's  liabilities  against  this  property,  according  to 
the  company's  balance  sheet  of  June  30,  1915,  as  per  Commis- 
sion's exhibit  No.  1,  are: 

Capital   stock    $14,400,000.00 

Funded  debt 19,297,000.00 

Ciirrent  liabilities 969,007.91 

Reserves 34,999.36 

Reserve  for  accrued  depreciation   2,268,196.25 

Surplus   361,738.82 

Total  liabilities $37,310,942.34 

The  liability  figures  also,  and  especially  the  last  two  items,  are 
subject  to  serious  contention,  as  will  later  be  shown. 

The  market  value  of  the  bonds  and  debentures,  according  to  the 
company's  exhibit  No.  80,  is  par,  while  the  par  value  of  $14,- 
400,000  of  the  preferred  and  common  stock,  by  the  same  exhibit, 
corresponds  to  the  market  value  of  $12,840,000.  The  annual  in- 
terest charge  on  bonds  and  debentures  is  $988,850.  The  annual 
dividends  paid  upon  preferred  and  common  stock  amount  to 
$864,000. 

The  gross  earnings  for  the  entire  company's  business,  both 
electric  and  gas,  for  the  year  ending  June  30,  1915,  were  $4,- 
730,570.93,  and  the  operating  expenses  $2,184,201.02,  leaving 
net  earnings  of  $2,546,369.91.  The  gross  earnings  for  the  com- 
pany's entire  electric  business  for  the  same  year  were  $4,427,- 
217.91,  the  operating  expenses  and  depreciation  $2,527,554.61, 
leaving  net  earnings  of  $1,899,663.30. 

Taking  the  electric  operations  credited  to  the  city  of  Los  An- 
geles only,  the  company  reports  for  the  same  year  gross  earnings 
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of  $2,020,208.31,  operating  expenses  of  $861,974.06,  net  earn- 
ings of  $1,168,234.25,  reserve  for  depreciation  $288,224.75, 
and  net  earnings  over  depreciation  of  $870,009.50. 

The  best  index  of  the  company's  growth  in  the  last  twenty 
years  is  furnished  perhaps  by  the  following  table  f rojn  the  Com- 
mission's exhibit  No.  7,  showing  earnings  and  expenses  of  the 
entire  company  from  1896  to  1915,  inclusive: 

Operating  Earnings,  Electric  and  Gas,  Entire  Company. 


Year. 


1896  

1897   

1898   

1899   

1900 

1901    

1902   

1903   

1904   

1905    

1906   

1907    

1908   

1909    

1910   

1911    

1912   

1913   

1914   

Year  ending  June  30,  1915 


Gross 
Earnings. 


$3,333.75 

36,675.27 

93,729.46 

111,663.19 

191,562.35 

258,618.95 

483,755.19 

677,739.05 

998,609.19 

1,253,560.96 

1,709,688.83 

2,205,649.92 

2,483,379.54 

2,887,203.35 

3,333,782.27 

3,667,390.56 

4,304,068.37 

4,729,263.14 

4,756,631.69 

4,730,670.93 


Operating 
Expenses. 


Net 
Earnings. 


$4,581.86 

26,384.06 

56,118.25 

86,114.26 

111,676.05 

109,441.08 

238,411.22 

367,604.36! 

490,251.72 

619,922.62 

712,812.36 

868,374.421 

1,032,452.48 

1,486,162.88 

1,717,856.67 

1,835,885.39 

2,329,086.86 

2,424,814.84 

2,332,164.13 

2,184,201.02 


$1,248.11 

10,291.21 

37,611.21 

26,548.93 

79,986.30 

149,177.87 

245,343.97 

310,134.97 

608,357.47 

733,628.34 

996,876.47 

1,337,276.50 

1,450,927.06 

1,401,060.47 

1,615,925.60 

1,831,605.17 

1,974,982.61 

2,304,448.30 

2,424,467.66 

2,546,369.91 


During  the  year  ending  June  30,  1915,  the  company  in  all  its 
plants  generated  283,815,175  kilowatt  hours  of  electric  energy; 
212,199,539  kilowatt  hours  were  developed  in  hydroelectric 
plants  and  71,615,636  kilowatt  hours  in  steam  plants.  The  ^ 
total  energy  sold  in  the  same  year  was  208,237,269  kilowatt 
hours,  and  these  sales  were  segregated  as  between  energy 
for  electric  light,  46,095,307  kilowatt  hours,  and  energy  for  elec- 
tric power,  162,141,962  kilowatt  hours.  Of  these  total  sales  the 
company  credits  to  the  city  of  Los  Angeles  27,403,331  kilowatt 
hours  for  light  and  66,986,399  kilowatt  hours  for  power. 

It  will  be  noted,  therefore,  that  the  company's  Los  Angeles 
business  expressed  as  a  percentage  of  the  whole  electric  business 
is,  in  terms  of  gross  earnings,  45.6  per  cent,  in  terms  of  net  earn- 
ings, 46.8  per  cent,  in  terms  of  electric  energy  sold  for  power, 
41.6  per  cent,  and  in  terms  of  electric  energy  sold  for  light,  59.5 
per  cent. 
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The  city  of  Los  Angeles,  with  over  one-half  million  inhabit- 
ants, is  the  largest  city  in  this  state.  At  an  expenditure  of  over 
$23,000,000,  the  city  has  in  the  last  nine  years  constructed  the 
Owens  river  aqueduct,  and,  from  the  high  Sierras  230  miles 
northeast  of  the  city,  brought  to  the  people  of  Los  Angeles  an  am- 
ple and  permanent  water  supply.  As  a  by-product,  so  to  speak, 
but  an  important  one,  the  aqueduct  is  now  being  used  and  ^^ill 
undoubtedly  in  time  be  fully  developed  to  provide  for  the  city  a 
municipal  hydroelectric  plant  A  considerable  amount  of  power 
development  work  is  already  done.  A  municipal  bond  issue  of 
$6,500,000  was  voted  in  1915,  $1,250,000  to  complete  the  mu- 
nicipal power  plants,  and  $5,250,000  to  construct  or  acquire  the 
necessary  distributing  system.  The  city  has  definitely  committed 
itself  to  a  municipal  ownership  program  for  electric  energy  for 
the  use  of  its  people  for  the  purposes  of  heat,  light,  and  power. 

Referring  to  the  electric  distribution  system,  the  city  had  open 
two  alternatives, — it  could  build  a  distribution  system  of  its  own, 
and  to  that  extent  duplicate  the  distribution  systems  of  the  power 
companies  now  supplying  the  city,  or  it  could  acquire  a  portion 
or  all  of  the  existing  systems.  The  municipal  power  bond  issue 
especially  provides  that  the  funds  can  be  used  for  either  one  of 
these  alternatives. 

On  November  17,  1914,  the  city  council  of  the  city  of  Los 
Angeles  adopted  a  resolution  declaring  that  the  public  necessity 
and  interests  of  the  people  required  that  the  city  and  the  Board 
of  Public  Service  Commissioners  should  acquire  by  condemna- 
tion proceedings  the  property  covered  in  this  application,  and 
that  this  Commission  be  asked  to  fix  and  determine  the  amount 
of  compensation  to  be  paid  by  the  city  to  the  company,  and  that 
such  further  proceedings  as  are  necessary  should  be  instituted 
in  the  superior  court  of  the  county  of  Los  Angeles  for  the  condem- 
nation of  the  property  referred  to  and  prosecuted  to  final  judg- 
ment 

Property  to  Be  Taken  by  City. 

The  full  description  of  the  property  included  in  this  applica- 
tion appears  in  appendix  "A.'^  Generally  speaking,  it  consists  of 
the  electric  distributing  system  of  the  company  within  the  city, 
and  extending  over  municipal  boundaries  into  certain  unineor- 

P.U.R.1916F. 


Digitized  by 


Google 


RE  LOS  ANGELES.  035 

porated  sections  contiguous  to  the  city,  and  comprises  lands  and 
improvements  thereon,  rights  of  way,  easements,  franchises,  local 
distributing  substation  equipment,  high-tension  and  low-tension 
lines,  cables,  wires,  conduits,  manholes,  and  equipment,  trans- 
former vaults  and  equipment,  poles  and  fittings,  line  transform- 
ers and  line  devices,  electric  services,  meters,  public  lighting 
equipment,  domestic  and  commercial  lighting  equipment,  local 
telephone  system,  commercial  and  engineering  records,  useful  in 
the  location,  identification,  operation,  and  maintenance  of  the 
system. 

In  addition  to  the  distribution  system  as  described  by  its  phys- 
ical elements,  the  company  contends  that  it  is  to  be  deprived  not 
simply  of  its  physical  structures,  but  of  its  business  in  Los  Ange- 
les as  well,  and  that  the  obvious  purpose  of  this  application  is  to 
condemn  all  of  its  Los  Angeles  franchises  in  their  potential  as 
well  as  in  their  actual  aspect. 

I  have  already  touched  on  the  question  of  franchises.  The  city 
in  its  application  has  excluded  certain  transmission  lines  and  dis- 
tribution lines  within  the  city  limits,  and  to  that  extent  is  leav- 
ing to  the  company  the  right  to  operate  its  lines  within  and 
through  the  city.  I  will  not  pass  on  the  question  of  the  legality 
of  a  division  of  franchises..  There  can  be  no  question,  however, 
that  it  is  the  city's  intention  to  take  all  those  portions  of  the  com- 
pany's franchises  as  are  part  of  the  physical  property  described, 
and  to  take  with  these  franchises  the  company's  business,  togeth- 
er with  the  physical  plant 

The  Commission,  according  to  the  company's  contention,  is  to 
determine  the  just  compensation  for  the  property  proposed  to  be 
taken  by  the  city,  and  that  this  just  compensation  should  include 
the  present  value  of  such  property  with  additional  allowances 
for  going  value  or  franchise  value.  The  city,  on  the  other  hand, 
claims  that  the  just  compensation  for  the  property  taken  would 
be  an  amount  equivalent  to  the  present  worth  of  the  property  as 
determined  by  the  cost  of  reproduction  new  less  depreciation, 
with  the  business  attached  as  a  going  concern.  In  addition  to 
the  amount  to  be  paid  by  the  city  to  the  company  for  the  plant 
and  the  business,  it  is  the  company's  contention  that  it  will  sus- 
tain, in  the  event  of  severance  as  proposed  by  the  city,  a  very 
large  loss,  and  that  a  large  amount  of  damage  will  be  done  to  the 
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company  in  connection  with  the  carrying  on  of  Its  remaining 
business.  This  loss  in  this  proceeding  is  termed  "severance  dam- 
age." In  the  opinion  of  the  company  this  loss  or  damage  should 
be  measured  by  determining  the  amount  of  earning  value  which, 
if  undisturbed,  would  throughout  the  future  leave  this  company 
in  the  same  financial  positioix,  as  regards  profits,  in  which  it  now 
finds  itself. 

Underlying  the  company's  claim  for  franchise  value,  going- 
concern  value,  and  severance  damage,  is  the  theory  that  the  pres- 
ent owners  of  the  property  and  the  present  security  holders,  both 
bondholders  and  stockholders,  should  find  themselves  after  sever- 
ance in  precisely  the  same  condition  as  r^ards  the  value  of  their 
securities  and  present  and  prospective  profits  as  they  are  before 
severance.  In  order  to  bring  this  condition  about  after  severance, 
the  company  claims  that  it  must  be  reimbursed  for  all  losses,  and 
that  a  sufficiently  large  amount  of  money  must  be  paid  by  the 
city  to  the  company  which,  if  set  aside,  would  yield  annual  re- 
turns large  enough  to  assure  the  realization  of  all  future  esti- 
mated profits  which  the  company  claims  would  be  earned  if  sev- 
erance did  not  occur. 

The  city,  on  the  other  hand,  does  not  dispute  the  fact  that  dam- 
ages and  losses  due  to  severance  will  occur.  It  claims,  however, 
that  damage  from  severance  will  be  limited  to  its  effect  on  the 
generating  and  transmission  capacity  of  the  company,  and  should 
be  measured  by  the  amount  of  fixed  charges,  including  interest 
on  the  investment,  supervision,  distribution,  and  maintenance  on 
the  portion  of  its  generating  and  transmission  capacity  made  idle 
imtil  the  increase  of  the  company's  business  outside  the  city  of 
Los  Angeles  shall  again  absorb  and  bring  into  use  such  idle  ca- 
pacity. 

The  problem  of  severance  damage  is  of  overshadowing  interest 
in  this  proceeding,  both  as  regards  the  amount  of  money  in- 
volved and  also  as  regards  the  bulk  of  the  testimony  offered  and 
the  exhibits  introduced. 

In  addition  to  the  items  of  physical  property,  going  or  fran- 
chise value  and  severance  damage^  there  are  certain  other  items 
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for  which  the  company  makes  claim.  They  are  tmamoTtized 
bond  discount  and  expense,  damage  to  station  No.  3,  and  cost  of 
rebuilding  certain  lines  around  the  city.  These  issues  will  be 
taken  up  in  their  proper  place. 

The  problem  of  severance  damage  is  further  complicated  by 
alternative  interpretation  that  the  company  has  placed  on 
the  amendment  to  the  city's  application  heretofore  referred  to. 
The  company  claims  that  in  case  it  is  the  conclusion  of  the  Com- 
mission that  the  company  must  remove  its  transmission  lines 
from  Los  Angeles,  it  will  no  longer  be  able  to  operate  its  steam 
station  No.  3  in  Los  Angeles  or  supply  electric  energy  to  the  rail- 
way business  now  handled  from  that  station,  and  then  complete 
severance  will  occur  and  severance  damage  will  be  a  certain 
amount  If,  on  the  other  hand,  the  Commission  should  hold 
from  the  amended  application  that  the  company  will  retain  the 
right  to  maintain  and  operate  its  transmission  lines  across  the 
city  and  to  continue  to  operate  its  station  No.  3,  then  partial  sev- 
erance will  occur  and  the  amount  of  severance  damage  will  be  a 
lesser  sum  than  determined  for  complete  severance. 

I  am  of  the  opinion,  as  expressed  heretofore  and  as  held  by 
the  Commission  in  its  preliminary  order,  appendix  "B,"  that 
just  compensation  must  be  found  for  the  property  described  by 
the  city  in  its  application  and  for  nothing  else.  Under  this  in- 
terpretation the  company  will  retain  the  right  to  operate  and 
maintain  all  its  property  within  the  city  of  Los  Angeles  that  is 
not  included  in  the  description  of  the  property  to  be  taken  as 
shown  in  appendix  "A."  Severance  damage  imder  the  com- 
pany's theory  will  therefore  be  considered  by  me  from  the  point 
of  view  of  what  is  termed  by  the  company  partial  severance. 

The  issues  finally  narrow  down  to  the  following  opposing 
claims.  The  company  imder  partial  severance  claims  that  the 
just  compensation  should  consist  of  the  following  items : 

Item  1.    Present  value  of  physical  property  to  be  taken  by  the 

city   $4,200,000.00 

Item  2.     Going  concern  value  or  franchise  value 4,713,999.00 

Item  3.     Severance  damage    10,706,236.32 

Item  4.    Unamortized  bond  discount  and  expense 3S0,340.04 

Total    . . , $20,000,675.36 
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Or,  under  its  claim  of  complete  severance,  the  following  items : 

Item  1.  Present  Tatae  of  i^ysical  property  to  be  tmkcn  by  the 

city   $4,200,000.00 

Item  2.  Going  concern  Talue  or  frmncfaiae  ralue 5,187,623.00 

Item  3.  Severance  damage    10,706a63.88 

Item  4.  Unamortized  bond  disconnt  aod  expense 3S0 .340.04 

Item  6.  Damage  to  station  No.  3 416,000.00 

Item  6.  Cost  of  rebuilding  lines  around  the  eity 1,000,000.00 

Total    $21,890,066.92 

The  city  contends,  first,  that  the  present  worth  of  the  property 
to  be  taken  with  business  attached  as  a  going  concern  does  not  ex- 
ceed the  amount  of  $3,473,803.11 ;  second,  that  the  damage  to  re- 
maining property  or  severance  damage  is  limited  to  rendering 
temporarily  idle  a  portion  of  the  generating  and  transmission 
capacity  of  the  company's  ^stem  and  the  maximuin  amount  that 
should  be  allowed  is  the  sum  of  $414,035.58,  and  that  the  total 
just  compensation  should  not  exceed  $3,887,838.69. 

We  have,  therefore,  a  difference  between  the  claims  of  the  city 
and  those  of  the  company  of  $16,526,772  or  $18,416,264,  respec- 
tively, depending  upon  whether  the  difference  is  figured  on  the 
basis  of  partial  or  complete  severance. 

Just  Compensation  for  Property  to  he  Taken  by  City. 

The  first  step  in  the  determination  of  the  "just  compensation'^ 
for  the  property  to  be  taken  by  the  city  was  the  making  of  a  com- 
plete inventory  and  of  a  valuation  of  such  property.  It  has  be- 
come an  established  principle  of  law  that  in  the  valuation  of  pub- 
lic utility  properties  for  any  purpose,  whether  such  purpose  be 
rate  making,  issuance  of  securities,  taxation,  sale  or  purchase,  or 
condemnation,  the  value  of  the  property  must  be  measured  by  a 
number  of  available  standards,  and  the  ultimate  value  for  the 
purpose  in  hand  determined  after  a  complete  consideration  of  all 
available  elements,  facts,  or  evidence  bearing  on  the  question  of 
value,  and  after  giving  to  each  and  every  factor  its  proper  weight 

The  larger  and  more  important  the  property  involved,  the  more 
numerous  and  complicated,  as  a^  rule,  are  these  factors.  The 
United  States  Supreme  Court  has  held,  however,  that  always 
there  must  be  taken  into  consideration  certain  evidences  of  value, 
namely,  the  investment  in  the  plant,  its  original  cost,  its  cost  to 
reproducfe,  and  its  present  condition  as  compared  with  new.    In 
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addition  the  Supreme  (Dourt  holds  that  there  may  be  other  ele- 
ments of  value. 

The  three  factors  mentioned  have  been  the  subject  of  the  most 
exhaustive  study  in  this  proceeding.  In  addition  there  have  been 
brought  to  the  Commission's  attention,  and  considered,  very 
many  other  factors,  some  of  the  more  important  ones  being  the 
company's  history,  its  present  financial  condition,  its  capitaliza- 
tion, its  operations,  revenues,  and  expenses,  its  past,  present,  and 
prospective  profits,  its  franchises;  also  the  relation  between  the 
city  and  the  company,  the  value  to  the  city  of  the  plant  to  be 
taken,  and  other  el^nents  affecting  the  ultimate  value  of  this 
property. 

There  are  in  evidence  three  valuation  reports,  viz.: 

First,  company's  exhibit  No.  64,  consisting  of  seven  volumes 
and  showing  in  detail  an  inventory  of  the  property,  together  with 
its  cost  of  reproduction  on  the  historical  method  and  the  depre- 
ciated or  present  value.  This  report  was  prepared  and  intro- 
duced in  evidence  by  Arthur  E.  Kelley,  the  company's  valuation 
engineer. 

Second,  Commission's  exhibit  M*o.  7,  being  a  report  in  one  vol- 
ume of  over  1,000  pages  and  seven  appendixes,  showing  detailed 
inventory  of  property,  cost  of  reproduction  (historical),  cost  of 
reprodujction  (new),  reproduction  cost  less  depreciation,  and  a 
discussion  of  going-concern  value,  severance  damage,  and  a  num- 
ber of  other  matters.  This  report  was  prepared  and  introduced 
by  Richard  Sachse,  the  Commission's  chief  engineer^ 

Third,  city's  exhibit  No.  5,  consisting  of  a  summary  sheet 

showing  the  summary  figures  of  the  cost  of  reproduction  new.  of 

the   Sachse  report,   from  which  was   derived,   by   applying  a 

,  condition  per  cent  to  each  account,  a  depreciated  or  present  value. 

The  testimony  of  Sachse  shows  that  the  valuation  investigation 
continued  practically  one  year,  and  that  during  this  time  the 
Commission's  engineering  force  employed  on  this  work  ranged 
from  a  minimum  of  five  to  a  maximum  of  thirty-two  men. 

The  methods  employed  by  the  company  in  making  its  valuation 
do  not  materially  differ  from  those  used  by  the  Commission's  en- 
gineers. Company's  exhibit  No.  64  shows  that  it  is  the  result  of 
an  equally  painstaking  and  exhaustive  investigation.  The  prin- 
cipal difference  between  the  two  reports,  as  regards  methods,  lies 
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in  the  fact  that  the  Keller  report  contains  no  estimate  of  repro- 
duction cost  new,  while  the  Sachse  report  does  contain  such  an 
estimate.  The  problem  of  depreciation,  according  to  ^Mr.  Kel- 
ley^s  testimony,  is  also  handled  in  a  different  way  in  his  report 
than  it  is  in  the  engineering  department's  report  Aside  from 
these  two  items  the  Kelley  and  Sachse  reports  are  readily  com- 
parable. City's  exhibit  No.  5  is  without  supporting  data,  and  is 
not  in  detail,  but  the  transcript  of  the  testimony  develops  the 
facts  on  which  the  city's  totals,  as  shown  in  the  summary  sheet, 
are  based. 

As  in  all  valuations  made  by  the  Commission's  engineering  de- 
partment. Commission's  exhibit  No.  7  attempts,  first,  to  ascertain 
three  elements  pf  value,  viz.,  original  cost,  reproduction  cost,  and 
reproduction  cost  less  depreciation.  It  is  my  opinion  that  be- 
cause of  the  varying  meanings  which  can  be  ascribed  to  these 
terms  proper  definitions  are  essential.  Cost  and  value  are  dis- 
tinct quantities,  and  it  is  impossible  to  arrive  at  definite  conclu- 
sions if  these  terms  are  confused  or  used  interchangeably.  The 
definitions  adopted  in  Commission's  exhibit  No.  7  are  as  follows : 

The  term  "original  cost"  means  the  original  book  cost,  and  is 
defined  as  the  actual  expenditures  chargeable  to  capital  account, 
in  accordance  with  this  Commission's  accounting  classifications, 
in  cash  or  its  equivalent  in  terms  of  cash,  by  the  public  utility  for 
its  property,  as  of  the  date  of  valuation. 

The  term  "reproduction  cost"  means  the  estimated  cost  in  cash 
of  reproducing,  in  the  condition  in  which  it  was  acquired  (new 
or  secondhand)  the  physical  property  of  the  public  utility  as  of 
the  date  of  valuation;  to  which  is  added  the  value  of  operative 
lands,  based  on  the  market  value  of  adjacent  or  similar  lands,  the 
actual  or  estimated  cost  of  acquiring  franchises  and  the  estimated 
cost  of  overhead  expenditures  for  engineering,  law,  interest,  and 
other  similar  items. 

The  term  "reproduction  cost  less  depreciation"  is  defined  as 
the  reproduction  cost  less  the  diminution  in  the  value  of  the  phys- 
ical elements,  due  to  use,  age,  obsolescence,  inadequacy,  or  other 
causes,  this  diminution  being  called  depreciation,  and  plus  the 
increase  in  the  value  of  the  physical  elements  of  the  property, 
due  to  age  or  other  causes,  this  increase  being  called  appreciation. 

Origirud  Cost — A  thorough  investigation  was  made  into  all 
records  of  this  company  likely  to  throw  light  on  the  item  of  o^- 
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iginal  cost.  This  inveatigation  not  only  covered  original  cost  of 
the  property  proposed  to  be  taken  by  the  city,  but  went  further 
and  included  the  company's  entire  property.  Commission's  ex- 
hibit No.  1,  being  the  report  (rf  the  department  of  statistics  and 
accounts,  and  company's  exhibit  No.  35  (Trott  report),  deal  at 
length  with  the  actual  amount  of  money  invested  in  the  property. 
According  to  the  Commission's  assistant  auditor,  H.  E.  Nowell, 
the  net  book  cost  of  the  company's  entire  system,  including  gas 
plant,  is  $25,569,228.04,  and  excluding  the  gas  plant,  $24,419,- 
2Y8.Y9.  Mr.  Nowell's  figures  differ  materially  from  the  state- 
ment in  the  company's  annual  report  and  also  from  company's 
exhibit  No.  85.  In  the  annual  report  to  the  Commission  the  com- 
pany shows  its  total  assets,  as  of  December  31, 1914,  as  $36,031,- 
598.86,  and  of  this  sum  the  fixed  capital,  tangible  and  intangible, 
stands  on  the  company's  books  as  $31,271,288.31. 

The  company  realized,  however,  that  these  balance  sheet  figures 
did  not  correctly  reflect  the  true  investment  in  plant,  and  it  had 
compiled  from  its  records,  exhibit  No.  35,  a  statement  showing 
"cost  of  plant  and  general  balance  sheet  as  of  June  30,  1915  (on 
cost  basis)."  This  statement  should  be  compared  with  the  re- 
sults of  the  Commission's  auditor's  investigation  referred  to 
above,  and  summarized  as  follows: 

Original  Cost  of  Physioal  Property  aa  of  June  80,  1915—J3uinmary, 
Los  Angeles  City  (Log  Angeles  and  San  Pedro  districts)   ....    $4,429,383.07 

Outside  districts    6,941,926.52 

General  investment '. 12,769,289.18 

Gas   1,149,949.25 

Nonoperating 669,517.22 

Total  physical  property $24,960,064.24 

The  items  of  intangibles  are  shown  as  follows : 

Other  suspense $1,768.66 

Water  rights: 

Santa  Ana  River  and  Mill  Creek 209,282.18 

Kern  River 244,222.66 

Lytle   Creek    15,805.85 

Franchises 118,707.01 

Edison  license 6,000.00 

Organization ^  14,387.66 

Total $609,163.80 

We  have,  therefore,  three  different  sets  of  figures,  and  the  fol- 
lowing comparison  of  balance  sheet  and  cost  statement  figures  to 
determine  original  cost  of  the  company's  property  will  give  the 
various  conclusions  (see  table  I.) : 
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I  sun  now  concerned  with  the  physical  property  principally 
and  particularly  with  item  6  in  the  preceding  table;  but  inas- 
much as  these  figures  will  be  of  Importance  in  connection  with 
the  elements  of  going  value  and  severance  damages,  it  will  be  use- 
ful to  state  the  main  reasons  for  the  differences  in  their  entirety. 
Mr.  Nowell's  corrected  balance  sheet  shows  a  reduction  in  fixed 
capital,  excluding  gas,  as  compared  with  the  company's  balance 
sheet  as  of  December  31,  1914,  of  $7,613,608.43,  and  tangibles,, 
excluding  gas,  of  $2,564,467.30.  Intangibles  are  shown  £^mount- 
ing  to  $5,049,041.13.  There  is  also  deducted,  in  Commission's 
exhibit  No.  1,  from  fixed  capital  the  sum  of  $587,693  for  bond 
discount  charged  to  plant  in  1911,  and  certain  other  deductions 
consisting  of  arbitrary  additions  due  to  appreciation  of  proper- 
ties. ' 

In  the  tangible  items  by  far  the  largest  part  of  the  reduction  is 
accounted  for  by  Mr,  Nowell's  elimination  from  plant  account  of 
$1,679,832.93,  which  item  is  called  "appreciation  due  to  the 
Arnold  appraisal."  Bion  J.  Arnold  made  an  appraisal  of  the 
company's  property  in  1909-1910,  and  his  appraisal  figures  were 
much  in  excess  of  the  company's  book  figures.  The  company 
thereupon  added  the  difference  to  its  capital  account,  the  total  ad- 
dition amounting  to  the  figure  deducted  by  the  auditor,  namely, 
$1,679,832.93. 

The  original  cost  of  the  physical  property  included  in  this 
application,  according  to  the  three  sets  of  figures  introduced  in 
these  proceedings,  appears  to  be: 

(a)  Aceording  to  thd  oompany'B  balance  sheet  as  of  December 

31,  1914  $4,694,023.70' 

(b)  A<icording  to  Commission's  exhibit  No.  1,  as  determined 

by  Mr.  Nowell,  as  of  December  31,  1914  3,767,307.94 

(o)   According  to  company's  cost  statement  (company's  exhibit 

No.  35)  as  of  June  30,  1916  4,429,383.07 

The  differences  between  these  figures  are  too  large  to  be  ig- 
nored, and  I  believe  that  the  facts  can  be  established  by  a  com- 
parison with  the  reproduction  cost  on  the  historical  basis  as  de- 
termined in  the  Sachse  report  (Commission's  exhibit  No.  Y). 
This  historical  reproduction  cost  is  built  up  from  the  actual  cost 
data  in  the  company's  ofiiL*es  without  regard  to  accounts  and  bal- 
ance sheet  entries,  and  should  compare  reasonably  closely  with 
the  actual  original  cost    The  total  is  $4,870,829.87.    This  fig- 
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ure,  it  will  be  noted,  is  close  to  the  total  of  the  company's  cost 
statement  It  was  shown  during  the  course  of  the  hearings  that 
the  main  reasons  for  the  discrepancy  as  between  the  historical 
reproduction  cost  estimate  and  the  book  cost  as  found  by  the  Com- 
mission's auditor  lies  in  the  fact  that  prior  to  1910  no  proper  di- 
viding line  between  operating  expenses  and  capital  expenses  ex- 
isted in  the  company's  books,  and  that  many  items  properly 
chargeable  to  capital  account  were  not  so  charged. 

It  is  my  conclusion,  therefore^  that  the  original  cost,  without 
regard  to  the  sources  from  which  the  money  flowed,  of  this  com- 
pany's entire  system  is  approximately  $25,000,000,  and  that  the 
same  original  cost  of  the  property  included  in  this  application  is 
between  four  and  four  and  one-half  million  dollars.  I  am  satis- 
fied that  a  considerable  part  of  this  cost  is  represented  by  proper- 
ty acquired  from  earnings,  and  not  charged  to  capital  account  but 
operating  expenses. 

Beproductum  Cost. 

The  Commission's  chief  engineer,  in  Commission's  exhibit  No. 
7,  made  two  estimates  of  reproduction  cost:  First,  an  estimate 
on  the  historical  basis,  wherein  the  fundamental  principle  is  that 
the  unit  prices  for  material,  labor,  and  transportation  represent 
the  average  of  the  prices  actually  paid  by  the  utility  for  property 
that  is  actually  in  place.  It  would  seem  that  if  the  records  were 
complete  and  it  were  possible  to  carry  the  investigation  suffi- 
ciently far  into  the  past,  that  the  reproduction  cost  by  the  histori- 
cal method,  if  consistently  followed,  should  be  the  same  amount 
as  the  actual  original  cost.  Even  if  it  is  not  possible  to  obtain 
all  of  the  records,  the  historical  reproduction  cost  should,  as  it 
does  in  this  case,  result  in  a  figure  that  will  closely  approach  the 
actual  cost  of  the  property.  The  method  is  open  to  the  criticism 
that  it  will  not  refieet  the  present-day  advances  in  the  art  and  the 
purchasing  power  of  money  to-day  as  compared  with  the  same 
purchasing  power  in  the  past.  Neither  does  the  historical  repro- 
duction cost  provide  a  check  against  possible  extravagant  or 
wasteful  expenditures  of  money,  in  the  past,  for  plant  or  other 
purposes. 

Company's  exhibit  No.  64  contains  an  historical  reproduction 
cost  figure  which,  in  general,  includes  property  items  analogous 
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to  the  items  covered  in  Commission's  exhibit  No.  7.  There  are 
certain  discrepancies  between  the  two  valuations  which  will  be 
considered.    The  totals  compare  as  follows : 


Reproducticm  Cost — 
Historical. 

Commission's 
Exhibit  No.  7 
(SachseBep.) 

Company's 
Exhibit  No. 64 
(KeUeyBep.) 

Land 

$42,688.91 

2,453.50 

4,292,214.71 

533,472.26 

$207,498.70 

FranchisQS •••••...••.••.•.• ••••••• 

All  other  physical  property 

4,583,001.83 

Overhead  expenses,  including  organization,  engi- 
neering, law  expenses,  taxes,  injuries  and  dam- 
ages, interest  during  construction,  etc 

529,937.39 

Totals 

$4,870,829.37 

$5,820,437.92 

The  company's  figures  is  larger  principally  because  of  the  fact 
that  Mr.  Kelley  included  in  the  historical  cost  of  reproduction^ 
the  land  at  present-day  values  instead  of  at  the  actual  historical 
cost  This  aocounts  for  the  difference  between  $207,498.70, 
given  as  the  present  value  of  real  estate,  and  the  original  cost  of 
$42,688.91,  a  total  difference  of  $164,809.79.  He  also  included 
in  his  valuation  certain  property  not  shown  in  the  Commission's 
exhibit  No.  7,  namely,  miscellaneous  distribution  equipment, 
office  furniture  and  fixtures,  shop  equipment^  store  equipment, 
stable  and  garage  equipment^  and  miscellaneous  equipment,  at 
a  total  value  of  $83,864.88.  Certain  other  minor  discrepancies 
need  not  be  considered  in  detail  in  this  opinion* 

In  addition  to  the  historical  r^roduction  cost  the  Commis- 
sion's engineering  department  made  an  estimate  of  the  reproduo- 
tion  cost  new,  based  on  prices  of  labor,  materials,  and  transporta- 
tion, and  other  cost  items  current  at  the  date  of  the  valuation. 
With  unit  costs  where  violent  fluctuations  are  common,  averages 
for  a  number  of  years  are  used  rather  than  the  latest  price  quota- 
tions. The  reproduction  cost  new  method  provides  for  the  substi- 
tution of  modem  machinery  and  appliances  in  place  of  those  now 
obsolete  or  uneconomical,  not  only  for  the  property  of  the  utility, 
but  for  transportation  and  labor-saving  devices  that  would  be 
used  in  an  efficient  construction  of  the  plant  to-day.  The  method 
is  analogous  to  the  estimated  cost  of  constructing  a  new  plant  of 
the  same  capacity  in  the  same  location. 
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Mr.  Sachse  states  in  his  report  that  in  this  case  the  reproduc- 
tion cost  new  figure  may  be  considered  a  measure  of  what  it 
would  reasonably  cost  the  city  of  Los  Angeles  to  duplicate  the 
plant  it  seeks  to  condemn.  • 

The  totals  found  for  reproduction  cost  new  in  Commission's 
exhibit  No.  7  are : 

Land  $182,690.00 

Franchises 2,453.50 

All  other  physical  property 4,089,718.63 

Overhead  expenses,  including  organization,  engineering,  law 
expenses,  taxes,  injuries  and  damages,  interest  during  con- 
struction, etc 631,447.29 

Total    $4,806,309.42 

In  explanation  of  the  small  difference  between  the  total  for  re- 
production cost  historical  and  the  total  for  reproduction  cost  new, 
the  engineering  department's  report  states  that  it  is  not  remark- 
able that  the  two  estimates  compare  so  closely.  When  it  is  re- 
membered that  a  large  portion  of  this  property  is  comparatively 
new,  and  that  cost  prices  in  most  instances  agree  with  present 
average  market  prices,  the  explanation  is  not  difficult.  The  prin- 
cipal difference  exists  in  land  values,  where,  on  the  historical 
basis,  the  cost  is  $42,688.91,  while  the  present  value  of  the  same 
lands,  as  shown  under  reproduction  cost  new,  amounts  to  $182,- 
690. 

The  company  submitted  no  estimate  of  the  reproduction  cost 
new  of  this  property. 

The  city,  in  its  exhibit  No.  6,  arrives  at  a  reproduction  cost 
now  of  $4,631,136.08.  This  total  is  based  on  an  appraisal  made 
by  Messrs.  T.  A.  Panter  and  C.  W.  Koiner,  acting  under  the  di- 
rection of  E.  F.  Scattergood,  chief  electrical  engineer  of  the  city 
of  Los  Angeles,  and  uses  the  inventory  submitted  by  Mr.  Sachse 
as  a  basis.  It  appears  that  the  great  majority  of  the  values  found 
by  the  Commission's  engineers  were  accepted  by  the  city's  en- 
gineers, and  that  only  in  the  items  of  land,  overhead  system,  line 
transformers,  and  meters  changes  were  made  and  different 
metiiods  and  tmit  prices  resulted  in  different  totals.  Interest 
during  construction  was  figured  at  the  same  rate  for  the  same 
period,  but,  applied  to  a  different  grand  total,  resulted  in  a  dif- 
ferent amoimt  Overhead  expenditures  were  also  handled  in  a 
somewhat  different  manner.    It  developed  at  the  hearing  that  in 
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aU  three  of  the  exhibits  a  number  of  corrections  would  have  to  be 
made  due  to  clerical  errors  and  deductions  and  additions  in  in- 
ventory, and  the  finally  corrected  figures  will  be  shown  at  the  end 
of  this  discussion. 

Reproduction  Cost  Less  Depreciation. — Three  estimates  of  re- 
production cost  less  depreciation  or  of  "present  value,"  as  the 
quantity  was  sometimes  referred  to  during  the  hearing  and  as  it 
is  designated  by  the  company,  are  in  evidence.  The  company's 
figure  as  introduced  was  $4,234,521 ;  the  city's  figure,  $3,473,- 
803.11;  and  the  Commission's  engineering  department's  figure, 
$3,830,094.51.  Each  one  of  these  figures  is  subject  to  some 
modification  by  reason  of  new  facts  developed  at  the  hearing,  and 
the  company  in  its  brief  shows  a  corrected  total  for  "present  val- 
ue" of  $4,150,416. 

While  each  of  the  three  figures  is  intended  to  measure  the  same 
quantity,  namely,  the  value  of  the  physical  plant  with  its  over- 
head expenses,  interest,  and  contingency  allowances,  and  taking 
into  consideration  the  items  of  appreciation  in  land  and  other 
property  that  may  appreciate,  and  depreciation  in  such  portions 
of  the  plant  as  may  depreciate,  each  of  the  estimates  is  based  on  a 
different  theory  and  reaches  its  result  by  differwit  methods.  The 
question  of  depreciation  is  thrown  open  for  di3cussion,  and  a 
large  amount  of  time  and  testimony  was  devoted  to  the  subject. 
The  briefs  filed  by  the  company  and  by  the  city  also  deal  ex- 
haustively with  this  problem. 

The  point  is  urged  by  each  party  to  this  proceeding  against 
the  other  party,  that  its  engineers  have  not  followed  consistently 
one  particular  theory  in  arriving  at  a  present  value  of  the  plant, 
and  the  city  and  company  join  in  making  the  same  criticism  of 
the  method  employed  by  the  Commission's  engineers.  It  is  per- 
haps well,  therefore,  to  state  shortly  on  which  theory  each  present 
value  estimate,  so-called,  is  based,  and  what  methods  were  em- 
ployed for  each. 

Mr.  Kelley,  for  the  company,  states  that  the  present  value  was 
"determined  by  ascertaining  the  cost  to  date  of  particular  units  of 
the  property,  applying  that  cost  to  the  nimaber  of  units  that  we 
find,  and  taking  that  as  a  reduction  from  the  original  cost  with 
the  further  reduction  of  what  may  be  called  the  loss  in  value  duo 
to  wear  and  tear  and  things  of  that  naturei."    In  its  brief  the 
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company  states  that  fluctuations  in  market  price^  advance  in  the 
art,  obsolescence,  inadequacy,  action  of  public  authority,  and 
natural  depreciation  all  have  their  effect  on  ^'present  value,"  but 
it  is  not  clear  to  what  extent  these  various  influ^ices  have  had 
their  effect  in  Mr.  Eelley's  determinations. 

Mr.  Kelley^s  statement  that  in  finding  depreciated  or  present 
value  he  has  generally  rejected  life  tables  as  unrriiable  is  of  par- 
ticular interest  He  states  that  he  objects  to  life  tables  for  the 
reason  that  the  whole  procedure  is  rather  vague  and  may  be  en- 
tirely erroneous  because  life  tables  are  based  on  somebody's  as- 
sumptions; and,  further,  that  life  tables  give  no  special  refer- 
ence to.  functional  or  natural  depreciation.  On  the  other  hand, 
Hr.  Kelley  lays  much  stress  on  "price  depreciation,'^  and  he  un- 
derstands by  price  depreciation  the  difference  between  the  ac- 
tual cost  of  an  item  of  property  in  the  past  and  its  reproduction 
cost  new  at  the  present  time,  in  case  the  latter  figure  is  less  than 
the  former.  Such  a  difference  he  considers  a  loss  in  value,  and 
the  present  value,  in  his  opinion,  in  that  case  is  equal  to  the  re- 
production cost  new.  Physical  depreciation  Mr.  Kelley  meas- 
ures by  inspection,  and  if  an  item  of  property  is  capable  of  per- 
forming efficiently  the  service  which  it  is  intended  to  perform, 
it  is  his  conclusion  that  such  an  item  of  property  has  not  depre- 
ciated in  value  by  reason  of  physical  depreciation,  and  that  its 
present  value  is  equal  to  its  original  cost  or  to  its  cost  of  repro- 
duction new.  *  While  Mr.  Kelley  takes  into  consideration,  ac- 
cording to  his  statements,  price  depreciation,  he  does  not  take  in- 
to consideration  price  appreciation  except  in  case  of  real  estate, 
where  he  bases  the  present  value  of  the  company's  lands  on  the 
present  market  value  of  those  lands,  irrespective  of  what  origin- 
ally they  may  have  cost.  In  his  estimate  of  present  value  the 
so-called  overhead  allowances  are  considered  as  not  subject  to  de- 
preciation and  estimated  at  their  full  historical  cost  value. 

Mr.  Sachse,  in  Commission's  exhibit  No.  7,  has  based  his  es- 
timate of  reproduction  cost  less  depreciation  on  the  historical  cost 
to  reproduce.  In  his  report  and  in  his  testimony  he  has  gone 
with  much  detail  into  the  question  of  depreciation.  The  pro- 
cedure used  by  him,  in  short,  has  been  this :  From  the  cost  of  the 
property  new  he  has  deducted  the  scrap  value  at  the  point  of  us- 
age, and  the  result  he  calls  the  wearing  value.     This  wearing 
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value  he  then  divides  by  the  estimated  life  of  the  property  on  the 
straight-line  basis^  and  the  quotient  he  calls  annual  depreciation. 
The  actual  age  of  the  item  of  property  is  then  multiplied  by  this 
annual  depreciation  to  find  the  total  depreciation.  This  total 
depreciation  subtracted  from  the  cost  or  the  reproduction  cost 
gives  what  he  terms  reproduction  cost  less  depreciation,  and  the 
relation  which  this  quantity  bears  to  the  reproduction  cost  is 
called  the  condition  per  cent  In  addition  to  the  estimated  life 
and  actual  age  of  each  item  of  property  he  takes  into  consid- 
eration such  other  known  factors  as  may  have  a  bearing  or  an  in- 
fluence on  present  condition.  If  through  maintenance  the  life  of 
a  property  item  is  lengthened,  or  inspection  or  any  otiier  avail- 
able data  show  that  the  normal  condition  is  improved  or  re- 
duced, such  facts  are  taken  into  consideration^ 

In  conflict  with  the  methods  and  testimony  of  Mr.  Kelley,  Mr. 
Sachse  in  determining  depreciation  places  much  importance  on 
the  factors  of  life  and  aga  He  testified:  ^T.  think  you  cannot 
get  away  from  life  tables.  I  think  you  are  bound  to  use  them 
whether  you  recognize  it  or  not  I  think  that  the  question  of  life 
is  so  intimately  wrapped  up  with  the  subject  of  depreciation  that 
it  is  wiser  to  recognize  the  importance  of  that  particular  factor 
and  determine  just  what  role  it  plays  than  ignore  it  and  say  we 
reject  the  idea  of  life  and  determine  depreciation  on  some  other 
method.^' 

And  again:  '^ife  tables  are  merely  a  guide.  We  are  not 
wedded  to  life  tables*  We  are  trying  to  ascertain  the  condition 
of  a  particular  piece  of  property;  we  are  really  trying  to  as- 
certain the  condition  of  an  entire  plant  Now,  in  order  to  do 
that,  we  will  have  to  take  the  individual  items  that  go  to  make  up 
the  plant ;  that  is  the  only  way  we  can  do  it,  and  it  might  be  said 
in  general,  I  believe^  that  the  more  minutely  you  go  into  the  in- 
dividual items  of  the  plant,  the  much  more  likely  you  are  to  ar- 
rive at  the  truth,  as  far  as  condition  per  cent  is  concerned*  In 
order  to  arrive  at  that  condition,  expressed  as  a  percentage,  we 
make  use  of  whatever  information  we  cs\p.  get,  and  I  b^eve  it  is 
correct  to  say  that,  as  far  as  our  experience  is  concerned,  life 
tables — ^the  information  as  to  life  and  age — ^is  the  most  import- 
ant single  item,  but  it  is  not  the  only  one.  If  we  find  that  the  life 
of  a  building,  for  instance,  is  taken  at  twenty  years  and  the  build- 
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ing  is  still  there,  although  eighteen  years  are  gone,  we  by  no 
means  depreciate  that  building  on  a  straight  line  down  to  two 
twentieths.  We  modify  the  percentage  which  we  would  reach 
by  making  use  of  a  straight-line  life  table  method  by  our  inspec- 
tion, by  the  actual  condition  in  which  we  find  the  building,  and 
when  we  come  to  the  plant  as  a  whole  we  recognize  such  a  thing 
as  a  minimum  condition  per  cent.  After  we  reach  that  minimum 
condition  per  cent  and  the  plant  does  its  work,  we  do  not  go  below 
that  percentaga" 

Mr.  Sachse,  as  stated,  bases  his  reproduction  cost  less  depre- 
ciation on  the  historical  reproduction  cost,  and  does  not  make  a 
second  estimate  of  the  amount  of  depreciation  accrued  in  the  prop- 
erty as  compared  with  the  reproduction  cost  new  of  the  plant.  He 
states,  however,  in  his  report,  that  if  such  an  alternative  depre- 
ciation estimate  were  required,  it  would  not  lead  to  any  appre- 
ciable error  to  deduct  from  the  reproduction  cost  new  an  amount 
for  depreciation  equal  to  the  difference  between  the  historical  re- 
production cost  and  the  reproduction  cost  less  depreciation,  this 
difference  in  his  report  amounting  to  $1,040,734.86,  and  the 
modified  reproduction  cost  less  depreciation  would  then  amount 
to  $3,765,574.56.  The  amount  of  depreciation,  in  his  opinion, 
will  remain  practically  the  saAie  in  each  case,  for  the  reason  that 
the  reproduction  cost  estimate  of  this  property  amounts  to  approx- 
imately the  same  figure,  irrespective  of  whether  the  basis  is  re- 
production cost  new  or  the  historical  reproduction  cost. 

Commission's  exhibit  No.  7  shows  the  so-called  overhead  ex- 
penses undepreciated  under  the  heading  "Reproduction  Cost  Less 
Depreciation.'^  Testimony  was  given  on  that  subject  at  consider- 
able length,  and  I  will  quote  from  Commission's  exhibit  No. 
7 :  "We  have  in  this  appraisal  depreciated  all  physical  items  ex- 
cept lands,  which  are  appreciated.  Such  overhead  percentages 
as  have  been  added  to  cover  engineering,  law  expenses,  interest, 
and  other  expenditures  are  added  merely  as  the  cost  of  securing 
and  placing  the  physical  items  listed  in  the  inventory,  but  they 
are  neither  appreciated  nor  depreciated  in  extending  them  from 
the  reproduction  cost  to  the  reproduction  cost  less  depreciation 
column.  In  doing  this  we  are,  on  strict  analysis,  not  entirely  con- 
sistent in  our  procedure.     Such  law  expenses,  engineering,  etc, 
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predated  or  depreciated,  should  probably  receive  the  same  treat- 
ment as  do  those  items.  Under  engineering,  for  instance,  the 
money  expended  for  laying  out  of  the  plant  as  a  whole,  as  no 
change  of  location  is  contemplated,  should  be  extended  to  repro- 
duction cost  less  depreciation  at  100  per  cent  of  the  reproduc- 
tion cost  new.  Engineering  spent  for  paving,  for  instance,  should 
take  the  same  depreciation  as  the  paving  has  received ;  and,  sim- 
ilarly, engineering  spent  on  pole  lines  and  other  perishable  struc- 
tures should  be  depreciated  in  the  same  manner.  We  have,  how- 
ever, followed  the  procedure  outlined  above,  partly  for  the  reasons 
that  the  percentages  added  to  cover  these  overheads  are  arbi- 
trary, and  it  would  therefore  be  impossible  to  make  an  added  dis- 
tinction between  those  items  of  property  which  are  perishable  and 
those  which  are  not  We  get  into  difficulties  and  find  distinctions 
not  warranted  in  a  procedure  like  this  one  if  we  follow  this 
thought.  It  seems  to  me  logical  to  maintain  that  legal  expendi- 
tures, general  organization  expenditures,  and  certain  other  over- 
head construction  costs,  hold  their  value  intact,  provided  value 
was  received,  as  long  as  a  live  property  remains  a  going  concern. 
If  the  property  as  a  whole  and  as  a  business  passes  out  of  exist- 
ence, such  overhead  capital  charges  lose  their  value,  as  does  the 
rest  of  the  property  in  such  a  case,  at  once,  but  there  can  be  no 
gradual  depreciation,  because  there  is  no  expected  or  estimated 
life.'^ 

The  city  bases  its  estimate  of  present  value  or  depreciated  re- 
production cost  on  the  estimate  of  reproduction  cost  new,  and  ar- 
i-Ives  at  a  figure  of  $3,478,803.11,  and  maintains  that  that  method 
is  the  correct  one,  conforming  to  the  method  approved  by  the  Su- 
preme Court  of  the  United  States  in  Des  Moines  Gas  Co.  v.  Des 
Moines,  238  U.  S.  153,  69  L.  ed.  1244,  P.U.E.1915D,  57T,  35 
Sup.  Ct.  Kep.  811,  where  the  court  says,  ^'No  other  method  has 
proved  so  satisfactory,*^ — ^to  wit,  ^^reproduction  cost  less  depre- 
ciation.'* 

It  appears  from  the  testimony  of  the  city's  witnesses  that  the 
city's  total  is  for  a  considerable  part  of  the  property  covered  at 
least,  an  adoption  in  toto  of  the  values  found  by  the  Commission's 
engineers.  Messrs.  Panter  &  Koiner  testified  that  when  the  esti- 
mates in  the  form  of  the  tabulation  embodied  in  the  Sachse  re- 
port (Commission's  exhibit  No.  7)  became  available,  the  engi- 
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neers  for  the  city  checked  their  final  results  with  those  reached  by 
the  Commission's  engineers,  and  where  a  difference  existed  that 
was  small  or  within  the  limits  of  definite  determination,  the  city's 
engineers  deferred  to  the  figures  of  the  engineers  for  the 
Commission,  but  where  the  difference  was  substantial,  the 
former  adhered  to  their  own  results.  An  inspection  of  city's 
exhibit  No.  5  and  Commission's  exhibit  No.  7  reveals  the  fact 
that  the  values  of  the  Commission's  engineers  and  the  city's 
engineers  were  harmonized  in  eleven  out  of  the  total  of  eighteen 
accounts.  The  city  agrees  with  the  Commission's  engineers  that 
life  tables  and  the  factors  of  life  and  age  should  be  given  im- 
portance in  the  finding  of  accrued  depreciation.  The  city's  witr 
nesses  differ  from  both  the  company's  and  the  Commission's  en- 
gineers as  to  how  overhead  e^qpenses  should  be  treated,  and  stated 
as  their  opinion  that  a  distinction  should  be  made  between  de- 
preciable and  nondeprecfal^e  overheads,  and  that  those  items 
which  are  of  a  temporary  value  and  subject  to  the  same  depre- 
ciation as  the  physical  property  to  which  they  apply  should  be 
treated  accordingly. 

On  the  question  of  land  values  the  city  contends  that  the  pres- 
ent market  value  of  the  lands  without  multiples  or  other  arbi- 
trary additions  for  overheads  or  interest  should  be  considered 
as  the  ^^present  value,"  and  maintains  that  the  figure  should  in  no 
event  exceed  the  highest  figure  submitted  by  the  city's  vntneeses ; 
namely,  $169,900.16.  This  figure  should  be  compared  with 
land  values  found  by  the  company's  witnesses  of  $207,499  and 
a  similar  value  found  by  the  Commission's  appraiser  of  $182,- 
690. 

After  making  the  necessary  corrections  for  omissions,  addi- 
tions, duplications,  a  few  clerical  errors,  and  certain  physical 
items  of  property  that  under  stipulation  were  added  to  the  prop- 
erty proposed  to  be  taken  by  the  city,  the  three  estimates  in- 
troduced by  the  company,  the  Commission  and  the  city  for  all 
three  values  found,  namely,  original  cost,  reproduction  cost 
(both  new  and  historical),  and  reproduction  cost  less  deprecia- 
tion on  both  the  "historical"  and  "new"  bases,  appear  as  in  tables 
II.,  III.,  and  IV.  on  the  following  pages.  [The  tables  are 
omitted.  Table  II.  was  a  corrected  summary  sheet  of  the  com- 
pany's valuation,  the  grand  totals  being  original  cost  $4,429,- 
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883.07;  reproduction  cost  historical  $5,065,639.41;  condition 
per  cent  82;  and  reproduction  cost  less  depreciation  $4,150,416. 
Table  III.  was  a  corrected  summary  sheet  of  valuation  by  the 
Commission's  engineering  department,  the  grand  totals  being  re- 
production cost  new  $4,945,975.64;  condition  per  cent  75;  re- 
production cost  new  less  depreciation  $3,685,545.51 ;  reproduc- 
tion cost  historical,  $5,019,523.86 ;  condition  per  cent  76 ;  and 
reproduction  cost  historical  less  depreciation  $3,819,455.18. 
Table  III.  also  stated  that  the  engineering  department  estimated 
the  original  cost  as  between  $4,000,000  and  $4,500,000,  and  that 
the  accounting  department  found  the  book  cost  $3,787,307.94, 
as  of  December  31,  1914.  Table  IV.  was  a  corrected  summary 
sheet  of  the  city's  valuation,  the  grand  totals  being  reproduction 
cost  new  $4,770,802.30;  condition  per  cent  74;  and  reproduc- 
tion cost  less  depreciation  $3,546,933.20.] 

After  reviewing  all  of  this  evidwice,  I  am  of  the  opinion  that 
the  value  of  the  property  under  this  head  should  fairly  and  prop- 
erly be  measured  by  its  present  worth  as  expressed  in  an  estimate 
of  reproduction  cost  new  less  whatever  depreciation  there  may 
have  accrued  and  be  susceptible  of  determination,  and  plus  such 
appreciation  as  may  have  accrued  and  as  may  be  reflected  in  the 
reproduction  cost  new  estimate  as  compared  with  the  original  in- 
vestment or  a  reproduction  cost  estimate  under  a  historical  basis. 
I  believe  that  this  method  of  determining  the  present  value  of 
this  property  is  an  equitable  and  just  one,  and  wiU  give  a  result 
nearer  to  the  actual  truth  and  more  in  conformity  with  the  actual 
facts  than  any  other  method  that  might  be  employed.  I  am  of 
the  opinion  that  the  great  majority  of  the  courts  and  the  public 
regulating  bodies  of  the  United  States  agree  with  this  view ;  and 
while  it  is  true  that  decisions  on  this  question  of  value  made  in 
rate  and  taxation  cases  should  not  indiscriminately  be  cited  in 
support  of  a  decision  in  a  case  of  this  nature  where  just  compen- 
sation is  to  be  determined,  I  am  nevertheless  of  the  opinion  that 
it  is  possible  to  distinguish  between  general  principles  laid  down 
by  the  courts,  and  applicable  to  the  questions  of  value  and  valua- 
tion as  a  whole,  and  final  conclusions  reached  by  courts  that  can 
have  reference  only  to  a  particular  case  at  issue.  These  cases  are 
so  many  and  so  weU  known  that  I  do  not  believe  it  necessary  to 
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As  to  the  particular  points  of  controversy  between  the  various 
witnesses  in  this  case,  I  am  of  the  opinion  that  the  value  of  the 
company's  lands  is  equal  to  the  present  market  value  of  these 
lands  as  such  market  value  is  determined  by  competent  real  estate 
appraisers,  and  on  the  assumption  of  a  transaction  between  a  will- 
ing buyer  and  a  willing  seller. 

In  estimating  the  accrued  depreciation  of  the  property  here 
under  consideration,  it  is  my  belief  that  every  factor  that  in  any 
manner  can  throw  light  on  this  subject  should  be  taken  into  con- 
sideration. Among  these  factors,  I  consider  the  elements  of  life 
and  age  essential.  I  am  also  of  the  opinion  that  life  tables  should 
not  be  general,  but  should  be  compiled  for  each  individual  val- 
uation with  the  special  circumstances  and  conditions  surround- 
ing a  particular  property  in  mind ;  and  that  even  if  this  is  done, 
such  tables  should  not  be  used  without  an  intelligent  understand- 
ing of  their  limitations.  It  is  clear  to  me  that  the  actual  condi- 
tion of  this  property  cannot  be  determined  without  inspection. 
I  am  convinced  from  the  testimony  in  this  case  that  the  Commis- 
sion's engineers  in  making  their  appraisal  have  had  these  points 
in  mind  and  have  given  them  such  weight  as  they  deserve  and  as 
it  was  possible  to  give  them  under  the  circumstances. 

On  the  question  of  the  depreciation  of  overheads  I  am  inclined 
to  agree  with  the  contentions  of  the  city.  Mr.  Sachse  has  testi- 
fied that  in  his  opinion  all  such  overhead  expenses  as  would  dis- 
appear gradually  and  simultaneously  with  the  various  units  of 
the  plant  to  which  they  obtain  should  be  depreciated,  and  it  is 
clear  that  only  on  account  of  practical  difficulties  did  he  come  to 
the  conclusion  of  assuming  tiie  value  of  all  overhead  expend- 
itures as  equal  to  their  reproduction  cost  I  do  not  underesti- 
mate these  difficulties,  but  I  do  not  believe  that  they  are  insur- 
mountable, and  while  it  is  true  that  absolute  exactness  is  not 
obtainable,  the  best  possible  effort  should  nevertheless  be  made  to 
distinguish  between  such  overhead  items  as  nay  probably  be 
subject  to  depreciation  and  such  as  may  not.  I  have  made  such 
an  estimate,  and  I  am  convinced  that  with  the  evidence  and  all 
other  data  available  this  estimate  arrives  at  tbtf  best  conclusion 
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Going  Value,  Going  Concern  Value,  or  Franchise  Value. 

The  terms  "going  value,"  "going  concern  value,"  and  "fran- 
chise value"  were  interchangeaMy  given  by  the  company  to  an 
item  of  value  which  it  is  claimed  inheres  to  this  property  over 
and  above,  distinct  and  aside,  from  the  property,  considered  as 
an  assembled  and  animated  plant,  including  all  physical  items, 
allowances  for  organization,  franchises,  overheads,  such  as  ad- 
ministrative, executive,  and  legal  expenses,  engineering  and  su- 
perintendence, injuries  and  damages  during  construction,  taxes 
and  interest  during  construction,  and  an  over-all  allowance  of 
various  percentages  for  contingencies.  It  is  claimed  by  the  com- 
pany that  this  additional  quantity  must  be  added  to  the  value  of 
the  property  just  enimierated.  While  it  is  contended  that  this 
additional  value  is  distinct  and  measurable,  it  is  admitted  that 
this  going-concern  value  could  not  exist  without  the  physical 
plant  and  such  intangibles  as  have  been  enumerated  and  as  be- 
long to  and  are  a  part  of  the  physical  plant. 

It  is  for  this  reason  that  I  have  taken  up  as  the  first  part  of 
this  opinion  the  valuation  of  the  plant  and  the  property,  and  it  is 
clear  to  me  that  any  discussion  of  any  other  claims  of  intangible 
or  nonphysical  values  must  rest,  as  a  matter  of  fact,  on  the  physi- 
cal property. 

A  clear  definition  of  what  is  meantby  such  an  important  item, 
ia  point  of  view  of  dollars  and  cents,  se^ns  to  me  no  less  essen- 
tial than  the  definitions  heretofore  given  for  tangible  physical 
elements  of  values,  such  as  original  cost,  reproduction  cost,  and 
reproduction  cost  less  depreciation.  Of  the  company's  witnesses 
at  least  five,  namely.  Professor  Adams,  Dr.  Hoxie,  Messrs.  Gil- 
lette, Ballard,  &  Kelley,  have  given  such  definitions.  Mr.  Gil- 
lette, the  company's  first  witness  on  the  question  of  going-con- 
cern value,  has  this  to  say  about  that  quantity :  "Of  course,  the 
word  %oing  value'  is  used  in  different  senses  by  different  au- 
thorities. In  the  state  of  Wisconsin  it  means  not  a  value,  but  a 
cost,  is,  I  am  speaking  now  of  the  Wisconsin  Commission, 
who  speak  of  going  value  when  they  mean  what  is  quite  common- 
ly called  development  cost.  But  in  the  sense  it  has  been  used  in 
these  proceedings,  as  I  have  listened  to  it,  it  has  been  a  true  val- 
ue, and  as  such  value  it  may  be  defined  to  be  the  residuum  " " 
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deducting  from  the  present  worth  of  prospective  net  earnings 
the  investment  in  the  plant  that  produces  those  net  earnings." 

Dr.  Hoxie,  for  the  company,  also  distinguishes  between  the 
item  "development  cost''  which  is  sometimes  called  going-concern 
value  and  the  particular  kind  of  value  denoted  by  that  term  in 
this  case.  He  says  that  the  quantity  development  cost  does  not 
appear  to  enter  into  this  case,  and  going  value  as  used  by  him  de- 
notes "an  entirely  different  thing,  which  is  the  excess  of  value 
over  investment.  That  is^  going-concern  value  is  the  value  over 
and  above  the  investment  cost,  which  has  been  put  into  a  prop- 
erty and  business  through  its  development  by  its  owners  and 
managers;  as  the  result  of  their  initiative,  energy,  and  enter- 
prise, they  have  created  this  value  in  addition  to  their  invest- 
ment ;  that  is  the  sense  in  which  I  am  using  the  term  here." 

Mr.  Ballard,  for  the  company,  describes  this  quantity  thus: 
"Going-concern  value  is  the  value  of  an  established  and  success- 
ful business  in  excess  of  the  investment  cost  of  the  physical  prop- 
erty used  in  that  business  to  produce  its  earnings." 

Mr.  Kelley,  the  company's  valuation  engineer,  gives  two  defi- 
nitions. 

First,  "Going-concern  value  is  the  difference  between  the  total 
value  which  a  property  may  have  and  the  investment  in  such 
property." 

Second,  "Going  concern  is  the  value  of  any  business  over  and 
above  the  physical  property  which  produces  its  earnings." 

The  company's  principal  witness  on  the  subject  of  going-con- 
cern value,  however,  was  Professor  Henry  C.  Adams.  He  gives 
the  name  "franchise  value"  to  this  quantity,  and  goes  very  fully 
into  the  subject  His  definition  is  as  follows :  "The  value  of  the 
property  as  organized  and  used  in  excess  of  the  investment  cost 
of  the  property  or  the  physical  value  of  the  property.  The  as- 
sumption is  that  the  property  as  it  is  used  has  a  definite  commer- 
cial value,  and  that  a  portion  of  that  value  is  taken  up  with  what 
the  engineer  regards  as  the  physical  property,  and  if  there  is  an 
excess  over  that  physical  property,  as  shown  by  the  earning  ca- 
pacity of  the  property,  all  things  considered,  that  is  called  the 
franchise,  intangible,  or  nonphysical  value." 

He  adds  "that  there  must,  of  course,  be  an  element  of  perma- 
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nencj  in  that  vfthie  before  it  can  be  regarded  as  a  permanent  fac- 
tor/' 

The  city's  witnesses  also  speak  of  going-concern  or  franchise 
value. 

Professor  Durand  in  his  testimony  discussed  the  problem 
qnite  exhaustively;  and,  as  his  testimony  seems  to  me  to  go  to 
the  heart  of  the  matter,  I  shall  quote  from  the  transcript  even  at 
the  risk  of  giving  a  quotation  of  considerable  length : 

I  should  define  the  term  "going-concern  value"  as  the  total  fair 
cost  of  producing  a  business,  in  active  operation  as  a  living  organ- 
ism, with  business  attached,  having  in  mind  the  details  of  the 
history  of  development  of  the  company,  having  in  mind  the  pres- 
ent condition  of  the  physical  property,  treatment  of  the  general 
subject  of  depreciation,  with  special  reference  to  the  treatment 
of  the  so-called  depreciation  reserve,  always  assuming  that  dur- 
ing the  life  of  the  company  it  had  not  received  more  than  a  fair 
earning,  and  also  assuming  Aat  no  part  of  these  elements  of  cost 
had  been  allowed  and  paid  for  under  the  head  of  operation. 
This  term,  however,  has  been  used  with  a  considerable  variety  of 
meaning  by  different  authorities  on  this  general  subject.  In 
particular.  Professor  H.  C.  Adams  prefers  to  use  a  term  "fran- 
chise value"  as  indicating  a  difference  between  two  values,  one 
of  which  he  terms  a  commercial  value  and  the  other  a  tangible 
value,  or  a  value  resting  upon  tangibles.  In  the  derivation  of 
such  a  value  likewise  there  are  two  very  distinct  schools  of 
thought,  one  progressive,  forward,  and  historical,  the  other  cap- 
italization of  earnings  and  therefore  reversed  in  direction.  In 
the  first  case,  the  determination  of  a  going-concern  value  would 
naturally  take  into  account  to  the  fullest  practical  degree  the 
various  elements  which  might  enter  into  the  building  up  of  a 
business  in  active  operation.    .    .    . 

Thus  there  may  have  been — naturally  will  have  been — certain 
early  expenses  of  organization,  certain  legal  expenses,  possibly  a 
reasonable  allowance  for  promotion,  there  may  have  been  early 
losses  which  may  or  may  not  have  been  taken  care  of  by  the  earn- 
ings, or  which  may  or  may  not  have  been  paid  for  otherwise.  In 
the  development  of  the  fair  going-concern  value,  having  in  view 

the  historical  method,  these  various  items  would  all  be  carefully 
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considered  and  given  due  weight;  and  if  we  adopt  the  method 
which  is  now  usually  employed,  I  believe,  by  rate-making  com- 
missions, of  basing  the  value  of  the  property  itself  primarily  up- 
on a  cost  of  reproduction  new,  we  shall  then  combine  these  vari- 
ous elements  and  reach  a  value  which  might  be  properly 
considered,  as  the  going-concern  value  as  of  any  stated  date..  The 
other  school  of  thinkers  on  this  subject  prefer,  rather,  to  take  a 
certain  earning  as  a  result  of  the  existing  conditions  as  of  any 
stated  time,  and  to  capitalize  such  an  earning  backward  at  a  cer- 
tain rate  per  cent,  and  thus  to  arrive  at  a  commercial  or  business 
or  investment  value.    If  I  may  proceed — 

Q.  Yes,  go  right  ahead. 

Commissioner  IJdgerton:    May  I  interrupt  you.  Professor? 

A.  Yes,  sir. 

Commissioner  Edgerton :  I  want  to  be  clear  on  this :  whether 
or  not  you  have  included  in  going-concern  value  equitable  con- 
siderations. You  have  used  the  word  "value,"  which  embraces 
the  idea,  as  I  take  it,  that  here  is  something  now  valuable  to 
somebody. 

A.  Yes,  sir. 

Commissioner  Edgerton:  Strictly  speaking,  that  would  ex- 
clude equitable  considerations,  such  as  what  the  company  ought 
to  be  allowed  at  this  time,  and  I  find  you  saying  "assuming  tha* 
the  company's  earnings  have  not  been  imduly  high  in  the  past.' 
Am  I  to  infer  from  that  that  you,  finding  a  company's  earning 
unduly  high,  would  deduct  some  amount  from  going-concei^ 
value  for  that  reason  on  the  ground  that  equitably  they  had  re 
ceived  too  much  ? 

A.  No,  sir ;  except  to  the  extent  to  which  such  excessive  earn- 
ings, if  I  may  use  that  term,  might  have  amortized  early  losses. 
I  intended  that  more  especially  to  apply  to  uncompensated  losses 
in  the  development  of  business  in  early  years ;  and  if  there  had 
been  earnings  clearly  in  excess  of  what  might  be  considered  rea- 
sonable, and  if  such  earnings  had  clearly  taken  care  of  early 
losses,  I  should  then  consider  that  these  early  losses  or  expense  of 
attaching  business,  so-called,  might  be  eliminated  from  conaid- 
(  ration. 

Commissioner  Edgerton :  Well,  then,  if  I  understand  you,  con- 
templating going-concern  value  now,  you  do  not  import  into  '"^• 
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consideration  any  equity  ideas;  you  are  contemplating  now  go- 
ing-concern value  as  something  existing  to-day  having  a  certain 
commercial  value.  Now  then,  I  take  it  that  the  question  of  early 
losses  having  been  compensated  by  earnings  would  not  go  to  the 
equitable  consideration  now  of  what  they  ought  to  have  as  value, 
but  rather  goes  to  one  of  your  factors  going  to  make  up  going- 
concern  value;  that  is,  cost  Is  that  true?  Otherwise,  I  don't 
see.  Professor,  that  you  have  excluded  equitable  considerations. 

A.  I  don't  know  that  I  intended — I  certainly  did  not  intend 
to  exclude  equitable  considerations,  if  I  am  using  the  word  in 
the  sense  that  I  assume  you  are  using  it  I  used  or  intended  to 
use  the  term  "fair  value,"  I  intended  that  word  "fair". to  imply 
the  presence  of  pervading  equity  throughout  the  determination. 

Conmiissioner  Edgerton:  I  had  in  mind  this:  Market  value 
is  a  great,  cold,  heartless  thing.  There  are  no  equitable  consid- 
erations in  market  values.  The  only  question  is  what  will  a  man 
pay  who  wants  something  to  the  man  who  had  the  something  he 
wants,  and  it  matters  not  a  particle  to  the  man  who  purchases 
what  the  other  man  has  suffered  or  sacrificed  to  create  the  thing 
he  is  going  to  sell.  On  the  other  hand,  the  moment  you  consider 
what  ought  to  be  paid  for  this,  then  you  get  into  what  we  de- 
nominate equitable  considerations.  That  is  the  distinction  I  had 
in  mind  when  I  put  the  question  to  you, 

A.  I  did  not  include,  then,  I  think,  in  that  sense,  equitable 
considerations.  I  was  endeavoring  to  base  the  definition  of  go- 
ing-concern value  on  the  actual  fair  cost  of  producing  the  busi- 
ness as  an  active  business  organization,  and  which  might  natural- 
ly involve  certain  items  beyond,  if  I  may  use  the  term,  the  bare 
bones  of  the  physical  property. 

Commissioner  Edgerton :  You  are  really  producing  a  cost  re- 
sult? 

A.  I  am  determining  the  value  as  the  result  of  an  accumula- 
tion of  fair  costs. 

Commissioner  Edgerton :    All  right,  I  interrupted  you. 

Mr.  Dunne:  Professor,  if  Mr.  Mathews  will  permit  me  to 
ask  you  a  question,  do  I  understand  you.  Professor,  to  commit 
yourself  definitely  to  the  proposition  that  the  cost  of  reproduc- 
tion new  of  the  plant  includes  and  satisfies  the  conception  of  go- 
ingKJoncem  value  ? 
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A.  By  no  means.  I  specifically  stated,  Mr.  Dunne,  that  was 
one  of  the  elements  and  only  one. 

Mr.  Dunne :  Well,  I  did'nt  want  to  misunderstand  you.  Pro- 
fessor, so  I  put  the  question  to  you  categorically. 

A.  Picking  up  the  thread  of  the  discussion,  those  writers  and 
experts  on  this  subject  who  prefer  to  determine  commercial  in- 
vestment value  by  capitalizing  earnings  proceed  substantially  af- 
ter this  manner :  They  assume,  for  instance — ^Professor  Adams 
assumes  the  existence  of  a  commercial  value  which  is  to  be  de- 
termined by  capitalizing  the  earnings  at  an  assumed  rate  per 
cent.  That  is  in  reality  using  in  this  way  a  simple  arithmetical 
equation;  if  I  may  so  express  it,  to  wit.  Value  equals  earnings 
divided  by  percentage.  .  .  .  The  point  of  the  whole  question, 
however,  seems  to  turn  upon  the  proper  determination  of  the 
fair  earning  and  of  the  fair  rate  per  cent  at  which  such  earning 
should  be  capitalized,  providing  we  are  going  to  follow  the 
method  proposed  or  suggested  by  Professor  Adams.  For  my- 
self, I  should  prefer  to  follow  the  other  method,  which,  if  I  mis- 
take not,  is  followed  by  most  of  the  rate-making  commissions  at 
the  present  time,  of  giving  due  and  just  consideration  to  the  his- 
torical development  of  the  company,  to  the  present  condition  of 
the  property,  to  the  elements  of  depreciation  and  to  all  factors 
such  as  those  which  I  enumerated  before,  which  may  be  consid* 
ered  as  entering  into  the  present  going-concern  value  of  the  busi- 
ness. Personally,  I  should  prefer  this  method  for  the  determi- 
nation of  the  first  member  of  my  arithmetical  equation,  that  is 
to  say,  I  should  consider  the  more  correct  and  safer  result  would 
in  all  cases  be  reached  by  working  historically  forward  and  deter- 
mining as  a  foundation  quantity  the  fair  going-concern  value  of 
the  business,  and  then  using  that  as  a  base  on  which  to  determine 
a  fair  earning,  rather  than  to  proceed  in  tie  inverse  direction,  al- 
though afe  I  pointed  out,  with  proper  values  of  the  factors  enter- 
ing into  these  operations^  the  results  would  be  substantially  the 
same  in  either  case. 

Mr.  Scattergood,  the  city's  chief  electric  engineer,  rejects  the 
idea  of  going-concern  value  as  capitalization  of  profits  over  and 
above  the  "cost  of  money**  and  testifies  (transcript  3191)  : 

The  rate-fixing  body  having  determined  the  reasonable  value 
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in  that  manner  allows  a  per  cent  earning,  a  fair  earning.  If 
that  per  cent  of  earning  which  the  Commission  in  its  discretion 
determines  upon  as  reasonable  and  fair,  having  in  mind  the  inter- 
est of  the  public,  necessary  to  allow  an  earning  such  that  the  own- 
ers of  the  property  can  secure  money  readily  for  making  addi- 
tions and  further  development — if  there  is  any  percentage  in  the 
fair  earning  allowed  in  excess  of  the  actual  cost  of  money,  and  the 
Commission  has  allowed  more  than  is  actually  necessary  in  order 
to  enable  the  company  to  get  money  and  to  develop  readily,  there 
is  no  permanency  in  that  The  allowance  is  in  the  discretion  of 
the  Commission  and  may  be  changed  at  any  time,  and  it  is  im- 
possible for  me  to  say  how  it  could  properly  be  capitalized.  The 
new  owner  in  paying  for  the  property  on  the  assumption  that  the 
present  per  cent  earning  allowed  would  be  permanent,  would  at 
once  have  depreciated  prc^erty  below  the  price  he  paid  for  it 
The  Commission  in  its  discretion  could  change  that 

Mr.  Ross,  for  the  city,  testified  as  follows  (transcript  2962) : 

Q.  Mr.  Boss,  as  an  engineer  and  an  electrical  man,  experi- 
enced in  buying  electrical  properties  and  in  the  managanent 
thereof,  would  you  say  that  the  figure  of  $3,473,803.11,  repre- 
senting the  reproduction  cost  new  less  depreciation  as  found  by 
Mr.  Panter  and  Mr.  Koiner,  as  outlined  by  them,  would  fairly 
represent  the  value  of  the  property  sought  to  be  taken  in  this 
proceeding  by  the  city  of  Los  Angeles,  with  the  business  attached 
or  including  the  business  attached  t 

A.  Yes,  sir,  I  would. 

Q.  That  is,  you  would  view  the  property  as  a  going  concern ! 

A.  Yes,  sir.  The  material  is  purchased  as  a  going  concern. 
It  is  purchased  for  the  price  of  construction.  It  is  put  up  as  a 
going  concern,  and  it  is  about  the  same  as  if  you  bought  anything 
else.  If  you  bought  a  horse,  it  is  the  "go"  really  that  you  buy. 
The  animal  himself  dead  would  be  merdy  junk,  so  it  seems  to 
me  that  this  carries  the  idea  right  to  the  material. 

Q.  You  have  in  mind  in  this  instance  that  this  is  a  public 
utility  property  subject  to  regulation,  do  you  not,  Mr.  Koss  ? 

Commissioner  Edgerton:  You  realize  it  is  insisted  by  the 
company  here  that  it  put  the  "go"  in  the  plant,  therefore  they 
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put  something  into  the  plant  that  it  didn't  have  before,  and  that 
that  something — ^we  will  call  it  the  ''go" — is  of  value,  and  thqr 
insist  on  that. 

A.  Well,  I  notice  in  one  part  of  the  testimony  that  it  was  com- 
pared to  an  inventor.  An  inventor  creates  something  new.  He 
brings  into  the  world  something  that  did  not  exist  before.  The 
utility  company  takes  fairly  well-known  machinery  and  applies 
it  to  its  own  purposes,  and  it  is  about  the  same  as  any  other  en- 
terprise. It  is  no  more  radically  different  than  it  would  be  to 
buy  a  grocery  or  a  butcher  shop  and  operate  it 

Cknnmissioner  Edgerton:  You  realize  that  in  the  sale  of  a 
private  business  ordinarily  what  is  called  "good  wiU**  is  consid- 
ered. By  that  is  usually  meant  the  patronage  attached  to  the 
business. 

A.  Yes,  sir.  I  think  the  competiticm — ^for  instance,  in  my 
own  town,  I  cannot  conceive  of  a  buyer  buying  our  competitor's 
plant  I  don't  believe  they  would.  I  don't  believe  after  there 
was  competition  in  this  city  that  they  could  get  a  buyer,  because 
the  distribution  then  becomes  scattered  over  twice  as  much  area. 
Every  second  house  will  have  one  and  every  first  the  other. 

CoDMnissioner  Edg^ton:  If  I  understand  your  position  in 
regard  to  going  concern,  it  amounts  to  this,  that  without  busi- 
ness the  plant  would  be  worth  less  than  cost  t 

A.  Yes,  sir. 

Mr.  Sachse  for  the  Commission  testified  on  going  value  or  fran- 
chise value  as  defined  by  Professor  Adams: 

My  conclusion  is  that  franchise  value,  as  defined  by  Professor 
Adams  and  as  calculated  by  him,  is^  in  reality,  nothing  but  a  cap 
italization  of  profits. 

And  he  says: 

If  there  were  no  going  concern,  no  business,  the  plant  would 
not  be  worth  the  reproduction  cost  less  depreciation.  It  would  be 
worth  merely  scrap,  and  the  difference  between  the  scrap  value 
and  the  reproduction  cost  less  depreciation  of  the  plant  is  in  a 
sense  certainly  franchise  valua  In  quite  a  number  of  cases  fran- 
chise value  as  defined  by  the  company  may  leave  a  negative,  and 

not  a  positive,  quantity, 
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The  various  witnesses  for  the  company  have  used  different 
methods  to  arrive  at  a  sum  total  for  the  item  of  going-concern 
value,  but  it  is  sufficient  to  say  that  the  figure  finally  claimed  by 
the  company  is  the  one  calculated  by  Mr.  Gillette,  namely,  the 
^m  of  $4,718,997  on  the  basis  of  "partial  severance"  or  the  sum 
of  $5,187,623  on  the  basis  of  "complete  severance."  This  amount 
is  concurred  in  by  witnesses  Ballard,  Kelley,  and  Hoxie  for  the 
company.  Professor  Adams  arrives  at  a  different  amount.  He 
places  the  value  of  this  element  in  the  case  of  complete  severance 
at  $4,606,556,  and  in  the  event  of  partial  severance  at  $4,413,- 
123.73. 

The  principles  on  which  the  calculation  of  going-concern  or 
franchise  value  is  based  are  the  same  with  all  five  of  this  com- 
pany's witnesses,  the  only  difference  being  that  Professor  Adams 
distinguishes  between  the  two  franchises  owned  by  the  company 
in  Los  Angeles  and  determines  the  value  of  each  franchise  sepa- 
rately, while  the  other  four  witnesses  disregard  the  two  franchises 
altogether  and  base  their  calculations  squarely  on  a  capitalization 
of  net  earnings  on  a  "cost  of  money  basis,"  which  is  assumed  in 
this  case  to  be  6  per  cent.  The  excess  of  the  value  thus  deter- 
mined over  the  investment  in  the  property,  or  over  its  present 
value  as  determined  by  a  reproduction  cost  less  depreciation  es- 
timate, is  then  termed  going-concern  value. 

Professor  Adams  in  his  deposition  shows  clearly  each  step  in 
his  computations,  and  since  the  item  is  of  so  much  importance  in 
this  proceeding,  I  will  show  what  he  has  done. 

He  states  that  it  is  necessary  "to  determine  the  net  revenue 
from  operation,  to  deduct  therefrom  the  amount  necessary  for 
the  support  of  the  physical  property,  and  to  capitalize  the  re- 
mainder at  an  assumed  rate  of  interest."  Taking  the  company's 
so-called  Los  Angeles  constitutional  or  lighting  franchise  as  an 
example,  the  procedure  is  as  follows : 

The  lighting  property  pertaining  to  that  particular  franchise 
is  taken  to  have  a  value  of  $6,591,763.67  (revised  figures)  ; 
then,  "starting  with  the  property,  the  property  was  first  in- 
creased by  8  per  cent  each  year.  The  2  per  cent  of  that  prop- 
erty was  then  taken  as  the  estimated  earnings  underlying  the 
franchise  value,  and,  on  the  assumption  that  revenues  increasea 
as  rapidly  as  the  property,  this  2  per  cent  was  computed  succtift- 
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sively  on  the  amounts  of  property  which  we  found  by  applying 
the  8  per  cent  rate  of  increase  annually.  These  future  estimated 
revenues  on  the  2  per  cent  basis  were  then  reduced  to  their  pres- 
ent value,  because  this  valuation  is  made  as  of  Jxme  30,  1915. 
This  estimate  of  present  worth  is  upon  the  6  per  cent  basis,  and 
the  present  -worth  of  each  future  income  up  to  1928  is  computed 
and  the  sums  are  added  to  obtain  the  present  worth  of  the  suc- 
cessive future  incomes  beginning  with  1916  and  ending  with 
1923.  That  gives  a  figure  up  to  1925  of  $1,546,447.46.  The  ex- 
tension of  income  does  not  go  into  this  computation  beyond  1925. 
It  is  found,  however,  that  the  income  which  lies  at  the  basis  of 
franchise  value  in  1925  amounted  to  $300,814.12.  This  was 
first  capitalized  at  6  per  cent  and  then  the  present  worth  of  that 
was  computed,  and  the  present  worth  of  the  capitalization  of 
that  amoimt  is  $2,799,553.37,  which,  added  to  the  figure  pre- 
viously stated,  gives  the  value  of  the  constitutional  franchise  at 
$4,346,001.06."  The  corresponding  figure  for  the  revised  to- 
tal is  $4,112,045.90.  The  same  method  applies  to  the  com- 
pany's so-called  power  franchise,  except  that  investment  values 
were  not  projected  beyond  1920,  that  franchise  expiring  in  that 
year.  The  mathematical  computations  for  the  Adams  method 
are  given  on  the  following  page  in  table  V. 

The  city  objects  to  the  theory  underlying  the  company's  con* 
ception  of  going-concern  value.  It  lays  down  the  proposition 
that  the  property  to  be  taken  must  be  viewed  comprehensively  as 
an  indivisible  unit  anbodying  all  of  its  elements  of  value^  and 
that  the  value  thereof  shall  be  expressed  in  a  single  gross  amount 
The  city  contends  that  the  question  really  is  whether  or  not  all 
elements  that  should  properly  be  considered  in  tiie  valuation  of 
this  property  are  included  in  the  sum  total  reached  after  a  fair 
and  just  value  has  been  found  for  the  assembled  going  plant,  in* 
eluding  all  tangible  properties,  and  further  including  fair  and 
proper  allowances  for  intangible  values,  such  as  organization, 
franchises,  so-called  overhead  expenses,  as  administrative,  exec- 
utive, and  legal  expenses,  ^igineering  and  superintendence; 
further,  injuries  and  damages,  taxes  and  interest,  and  an  ample 
over-all  allowance  for  "contingencies."  The  city  insists  that  the 
problem  then  resolves  itself  into  the  question  of  whether  an  ad- 
ditional, separate,  and  distinct  amount  should  be  allowed  for  an- 
P.U.R.1916F. 
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other  intangible,  sometimes  called  going  value,  sometimes  called 
franchise  value,  sometimes  caUed  going-concern  value,  and  which 
element  of  value  admittedly  is  not  to  include  the  item  designated 
as  "development  cost."  The  city  points  out  that  a  valuation 
of  the  franchises  is  distinctly  included  in  the  valuation  made  by 
the  Commission's  and  its  own  engineers.  It  is  pointed  out  that 
in  fact  the  value  of  a  plant  and  business  as  a  going  concern  de- 
pends in  a  large  measure  on  the  owners  having  authority  from 
the  state  or  the  city  to  maintain  and  operate  such  a  plant;  and 
therefore,  the  value  of  franchises,  by  which  such  authority  is  con- 
ferred, must  be  included  in  a  proper  valuation  of  the  plant  as  a 
going  concern. 

The  city  further  points  out  that  considering  the  scope  and  ob- 
vious purpose  of  the  Commission's  classification  of  accounts, 
which  classification  was  strictly  followed  in  the  three  vpJuations 
introduced  in  evidence  in  this  hearing,  it  is  clear  that  every  ele- 
ment of  value  is  of  necessity  covered  in  th^  valuation. 

The  city's  witnesses  unanimously  took  lie  position  that  a 
capitalization  of  earnings  cannot  be  a  proper  or  reliable  test  of 
present  value  or  of  the  amount  of  just  compensation  which 
should  be  paid  for  any  public  utility  property. 

Aside  from  these  fundamental  objectionsi  to  the  company's 
theory  the  city  attacks  the  methods  by  which  the  company  at- 
tempts to  determine  the  quantities  of  "investment,"  "fair 
return,"  "net  return,"  and  "cost  of  capital,"  and  questions  the 
correctness  of  the  figures  used  by  the  company  underlying  its 
calculations. 

In  its  exhaustive  brief  filed  by  the  company  after  the  close  of 
the  hearings,  eighty-three  printed  pages  are  devoted  to  the  dis- 
cussion of  the  subject  of  going  concern  in  general,  and  in  addi- 
tion to  this  discussion  an  appendix  "B,"  covering  thirty  printed 
pages,  is  devoted  to  a  discussion  of  what  is  a  fair  return  upon 
Edison  company's  investment  cost,  showing  that  such  fair  rate  of 
return  should  be  at  least  8  per  cent,  and  that  8  per  cent  is  being 
earned  by  the  company,  and  that  this  rate  of  return  should  there- 
fore be  used  in  the  calculations  for  going  concern  and  severance 
damage. 
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This  particular  issue  of  "fair  return''  becomes  of  special  im- 
portance in  this  proceeding  inasmuch  as  it  not  only  enters  into 
the  problem  of  going-concern  value,  which  I  am  now  discussing, 
but  enters  as  an  equally  determining  factor  into  the  problem  of 
severance  damages  which  will  hereafter  have  to  be  taken  up. 

In  its  brief  the  company  states  that  these  proceedings  are  not 
concerned  with  the  correct  use  of  terms ;  with  the  precise  mean- 
ings attachable  to  words  or  with  matters  of  definition,  and  that 
the  accidental  happening  that  different  witnesses  use  the  same 
word  with  different  meanings  has  no  bearing  upon  the  determi- 
nation of  just  compensation,  and  that  it  is  necessary  to  consider 
things,  and  not  terms. 

In  regard  to  the  merits  of  this  case,  I  am  in  agreement  with 
this  statement,  but  it  rCTiains  true,  nevertheless,  that  loose  lan- 
guage leads  to  loose  thinking,  and  that  without  a  clear  under- 
standing of  what  the  thing  to  which  we  give  a  name  in  reality  is, 
we  cannot  find  correct  answers  to  our  problems.  It  is  for  this  rea- 
son, among  others,  that  I  attach  considerable  importance  to  a 
straightforward  definition  of  what  is  intended  by  the  item  "go- 
ing-concern value,"  which,  according  to  the  company's  claims, 
is  supposed  to  have  a  value  in  the  neighborhood  of  $5,000,000. 
But  further  than  that  it  is  of  great  importance  to  me  to  know 
what  factors  have  entered  into  the  determination  of  the  final 
figures  arrived  at,  and  what  relative  weight  has  h&dn  given  those 
factors  in  this  determination- 
Mr.  Sachse,  in  Commission's  exhibit  No.  Y,  has  to  some  ex- 
tent analyzed  those  factors  as  they  have  been  used  by  Professor 
Adams  in  his  deposition.  It  appears  that  the  items  entering  in- 
to the  method  used  by  the  professor  are  partly  definitely  known 
quantities  and  partly  indefinite  or  imknovvn  quantities  (assump- 
tions) ;  and  I  believe  it  is  a  fair  conclusion  to  say  that  the  value 
of  the  method  depends  upon  the  value  of  the  determining  factors. 
It  will  also  be  necessary  to  know  if  proper  consideration  is  given 
to  all  important  factors  relating  to  the  probl«n  or  if  certain  ones 

are  ignored.    The  problem  then  appears  in  this  light: 
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Definite  Known  QuainHi%e$, 
Accepted  "definite  figures  for  the 
physical   property     ...     to 
represent  mvestment  cost    .    •    . 
the  basis  of  computation.'* 


Indefimite  or  Unknown  Quantitiet, 

1.  Assumption  of  uniform  expansion 

of  property  at  rate  of  8  per  cent 
from  year  to  year  to  1925. 

2.  Assumption    of    uniform    increase 

of  net  revenue,  abo  of  8  per  oent 
from  year  to  year  to  1926. 

8.  Assumption  that  additions  and 
betterments  will  not  decrease 
earning  capacity  of  property  as  a 
unit. 

4.  Assumption  that  6  per  cent  is  a 
proper  rate  for  support  of  the 
mvestment. 

6.  Assimiption  that  the  California 
Railroad  Commission  will  allow 
a  property  of  this  kind  an  8  per 
cent  net  earning  from  now  to 
1926. 

6.  Assumption  that  betwe^i  now  and 

1926  an  amount  of  money  equal 
to  6  per  cent  of  the  properly 
will  support  the  physical  prop- 
erty. 

7.  Assumption  that  between  now  and 

1924  the  company  will  enjoy 
from  the  Los  Angeles  lighting 
business  an  annual  net  revenue 
of  at  least  8  per  cent. 

8.  Assumption  that  6  per  cent  is  a 

proper  basis  for  the  estimate  of 
present  worth. 

9.  Assumption  that  after  a  ten-year 

period  the  year  1926  is  the 
proper  time  when  the  yearly 
values  should  be  capitalized  at 
6  per  cent,  and  converted  into  a 
single  present  worth  value  of  $2,- 
648,839.02  (revised  figure). 


I  do  not  believe  that  this  table  needs  much  explanation  or  fur 
ther  elaboration.  Attention  should  be  called,  however,  to  two 
points: 

Krst.  The  only  known  quantity  listed  is  the  "definite  figure 
for  the  physical  property."  Immediately  a  number  of  questions 
arise.  Should  this  sum,  for  this  purpose,  be  represented  by  the 
investment  or  by  the  reproduction  cost,  historical  or  new,  or  by 
the  reproduction  cost  less  depreciation  of  the  physical  property  ? 
Should  intangibles  have  a  place  in  this  physical  value?  What 
property  is  included  in  the  figure?  The  company  lists  the  fol- 
lowing items  called  ^^hysical  proper^'  by  Professor  Adams: 
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General  iiiTestment 15,830,394.08 

Intangible,  general   244,119.62 

Local  invefltment 4,273,835.00 

Working  capital 388,801.47 

Total    $10,737,150.17 

It  would  seem,  then,  as  if  this  '^own  quantity^'  is  not  ao  very 
definite  after  alL  This  illustration  shows  the  constant  tendency 
and  possibility  for  duplication  of  values. 

Second.  I  desire  to  call  attention  to  ind^nite  quantity  Ko.  9 
in  the  list  above.  It  is  the  most  important  of  all  assumptions  and 
is  purely  arbitrary.  If  the  yearly  values  were  carried  f erward 
twenty-five  years  instead  of  ten,  and  if  they  were  then  capitalized 
at  6  per  cent,  as  does  the  company,  but  if  the  basis  of  present 
worth  from  1915  to  1940  were  taken  as  6  per  cent  (which  per- 
centage equals  the  '^cost  of  money''  as  assumed  by  the  company), 
instead  of  4  per  cent,  the  franchise  value  for  the^  constitutional 
franchise  alone  would  be  $11,284,948.88  instead  of  somewhat  in 
excess  of  $4,100,000«  Th^re  is  nothing  unreasonable  in  the 
latter  assumption  as  compared  with  the  one  used  by  the  company. 

To  deal  adequately  with  the  subject  it  would  be  necessary  to 
enter  elaborately  into  a  consideration  of  every  one  of  the  ten 
factors  listed  above.  Such  a  discussion  has  been  submitted  to 
the  Commission,  from  the  company's  point  of  view,  in  the  five 
hundred  and  nine  page  brief  filed  by  it;  but  it  is  manifestly  im- 
possible for  me  in  this  opinion  to  cover  the  subject  in  complete 
detail.  Only  the  most  essential  items  can  here  be  dealt  with. 
Such  an  item  is  the  value  or  investment  figure  for  the  physical 
property  (quantity  No.  1  in  the  statement  above).  This 
figure  is  of  considerable  importance  also  for  the  reason  that  it 
enters  with  equal  weight  into  the  problem  of  severance  damages. 

In'  the  original  Adams  deposition  this  ^^physical  property" 
item  is  tak«a  as  $10,787,160.17  ($10,850,014.17  revised  fig- 
ure). This  sum  is  the  total  for  general  propeorty,  local  property, 
automobile  and  garage  equipment,  material  and  supplies,  and 
working  capital  in  the  Los  Angeles  district,  San  Pedro  district, 
and  a  portion  of  other  districts,  and  is  a  part  of  the  grand  total 
of  the  company's  total  assets  of  $88,714,611.67  aecording  to  the 
company's  witness  Trott,  in  the  balance  sheet  as  of  June  80, 
1915,  cwnpany's  exhibit  Na  85.    Of  this  total  $36,407,188.72 
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is  designated  as  the  "total  capital  assets."  The  corresponding 
figure  for  total  assets,  according  to  the  company's  balance  sheet 
in  the  report  filed  with  this  Commission  as  of  the  same  date  and 
as  has  been  shown  heretofore,  amoimted  to  $37,310,942.34:  for 
total  assets  and  to  $32,718,369.93  for  total  capital  assets. 

In  its  investigation  into  the  company's  books  and  records  the 
Commission's  auditing  department  made  important  changes  in 
the  company's  balance  sheet  materially  affecting  the  figures  just 
shown.  These  corrections  resulted  in  a  deduction  of  the  com- 
pany's "total  capital  assets''  of  $8,041,242.20  and  reduced  the 
total  quoted  above  of  $32,718,369.93  to  $24,677,127.73.  In 
making  these  corrections,  which  are  shown  in  Commission's  ex- 
hibit No.  1,  the  assistant  auditor  of  the  Conmiission,  H.  E.  No- 
well,  testified  to  the  principles  which  governed  him  in  making 
this  investigation.    He  states: 

"There  are  several  basic  principles  which  we  have  used  in  cor- 
recting the  balance  sheet  of  the  coijipany,  as  presented  at  Decem- 
ber 31,  1914,  and  these  we  set  forth  as  follows: 

"1.  The  true  condition  of  the  present  property  of  the  South- 
em  California  Edison  Company  is  to  be  obtained  by  disr^arding 
all  reorganizations,  and  treating  all  the  transactions  since  1896 
as  those  of  one  company. 

"The  net  result  of  this  principle  is  that  the  present  company 
bears  part  of  the  losses  on  securities,  and  all  the  intangibles, 
created  by  its  predecessors,  and  must  in  certain  cases  provide 
amortization  for  the  same  out  of  the  future  earnings. 

"In  the  same  maimer  but  to  the  benefit  of  the  present  position, 
the  accrued  surplus  balances  of  the  reorganized  companies  have 
been  brought  forward  from  one  company  to  the  other. 

"2.  The  value  of  property  obtained  by  issuance  of  securities 
is  for  balance-sheet  purposes,  stated  at  the  par  value  of  such  se- 
curities.  The  value  of  property  obtained  by  cash  is  stated  at  its 
cash  cost. 

"This  principle  has  necessitated  our  elimination  of  all  in- 
creases in  fixed  tangible  capital  arising  from  valuations  and  ap- 
praisals- Whatever  ai^uments  may  be  raised  as  to  the  worth  of 
an  asset  for  various  purposes,  it  cannot  be  sustained  that  the  in- 
creased value  claimed  for  one  asset  shall  offset  the  depreciated 
value  of  another  asset,  nor  is  it  a  gain  properly  belonging  to  sur- 
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plus  and  available  for  dividends,  nor  is  it  a  credit  to  any  account 
other  than  one  specially  created  and  specifically  designated  as 
such. 

"3,  'Appropriations  from  profits  for  a  reserve  for  accrued  de- 
preciation' must  only  be  used  to  reduce  the  book  values  of  fixed 
tangible  capital  for  realised  depreciation  as  and  when  it  occurs 
in  another  account 

"The  company  has  set  up  la]^  sums  to  depreciation  reserve, 
but  has  not  exercised  judicious  care  in  the  location  of  charges 
against  it.  All  items  in  our  judgment,  not  belonging  thereto, 
have  been  transferred. 

"4.  Upon  exchange  or  sale  of  property,  no  profit  can  be  real- 
ized on  the  consideration  received,  unless  the  same  is  cash  or  un- 
til the  consideration  has  been  converted  into  cash. 

"This  principle  needs  no  elucidation ;  that  which  is  not  cash 
has  no  basis  of  value  beyond  the  cost  of  that  which  was  ex- 
changed. Fixed  property  of  the  company  exchanged  for  securi- 
ties requires  that  the  securities  be  valued  at  the  cost  of  the  prop- 
erty until  they  are  sold. 

"5.  Original  book  entries  of  values  must  be  based  on  actual 
facts  and  not  upon  opinions. 

"Valuations  of  water  rights  or  other  property  by  any  party 
cannot  be  used  in  a  balance  sheet  to  an  extent  greater  thai!  the 
original  cost,  if  any. 

"6.  Consideration  paid  for  the  acquisition  of  property,  in  ex- 
cess of  the  depreciated  actual  cost  of  such  property  to  the  vendor, 
if  ascertainable,  is  charged  for  the  purposes  of  this  report  to  a 
special  intangible  capital  account.  • 

"Y.  When  the  depreciated  actual  cost  of  such  property,  as  in 
No.  6  above,  was  found  later  to  be  in  excess  of  its  fair  worth, 
then  reconsideration  of  the  purchase  entry  has  been  made  by  re- 
ducing the  book  value  of  the  property,  and  such  reduction  was 
added  for  the  purposes  of  this  report,  to  the  special  intangible 
capital  account.  ^ 

"8.  Future  earnings  of  the  company  cannot  be  used  to  recoup 
or  amortize  the  losses  or  discounts  suffered  on  the  sale  of  securi- 
ties which  are  no  longer  alive. 

"We  believe  that  it  is  improper  for  a  Company  to  carry  upon 
its  books  the  unamortized  discount  on  a  debt  that  has  been  r^ 
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funded.     Our  principle  is  based  on  the  fact  that  the  bond  dis^ 
count  is  prepaid  interest. 

"9.  On  consolidation  of  the  assets  of  a  company,  the  entire 
stock  of  which  has  been  purchased,  the  premium  paid  for  such 
stock  over  the  par  value  of  the  stock,  as  shown  on  the  subsidiary 
company's  books  for  the  purposes  of  this  report,  is  an  addition 
to  intangible  capital  The  discount  under  the  par  value  is  a  re- 
duction of  the  intangible  capital  shown  by  the  subsidiary,  if  any, 
and  if  none  exist,  then  it  may  be  applied  in  accordance  with  such 
facts  as  may  be  found. 

'^any  of  the  forgoing  principles  are  elementary  and  would 
not  need  elaboration  in  this  report,  were  it  not  for  the  fact  that 
the  Southern  California  Edison  Company's  books,  and  the  books 
of  its  predecessors,  have  been  kept  and  entries  made,  in  disregard 
of  the  application  of  these  principles.  We  find  this  disregard 
ceases  with  the  installation  of  rules  and  regulations  governing 
accounts  issued  by  this  Commission,  effective  in  1913,  and  no 
such  matters  as  we  have  found  necessary  to  correct,  have  oc- 
curred in  the  years  1913  and  1914. 

'^In  passing  from  this  subject,  we  would  state  that  \ve  have 
found  none  of  the  matters  to  which  we  have  taken  exception,  so 
stated  on  the  books  as  to  indicate  any  intention  to  conceal  the 
facts.  Everything  has  been  clear  and  strai^tforward,  and 
whatever  difficulties  have  been  encoimtered,  have  been  over- 
come with  the  assistance  offered  us  by  the  company's  auditor  and 
his  staff.  The  records  at  times  have  not  been  as  convenient  as  we 
might  have  wished,  and  for  some  years  there  appeared  to  be  a 
lack  of  design,  but  these  troubles  served  only  to  delay  the  work 
and  did  not  militate  against  the  results. 

'This  report  is  based  on  the  facts  as  we  have  found  ihem,  and 
is  subject  only  to  such  changes  as  result  from  the  discovery  of 
further  facts,  or  proven  error  in  the  interpretation  of  the  record. 
All  changes  which  we  have  made  rely  upon  the  nine  principles 
heretofore  laid  down,  the  acceptance  of  which  substantiates  all 
corrections  save  those  which  are  but  plain  error." 

It  should  be  definitely  understood  that  my  refo'ences  to  this 
item  of  ^'investment  cost"  are  not  intended  as  a  criticism  of  the 
company's  bookkeeping  methods  or  as  indicating  any  suspicion 
of  the  testimony  introduced  by  the  company's  witnesses  regard- 
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ing  figures  of  book  cost  I  am  addressing  myself  solely  to  the 
proposition  that  the  uncertainty  and  the  wide  limits  of  legiti- 
mate discrepanoy  in  this  most  important  of  all  the  underlying 
figures  of  the  Adams  statanent^  must  be  considered  as  clearly  es- 
tablished. 

If  this  is  true  with  the  only  quantity  in  the  Adams  deposi- 
tion and,  for  that  matter,  in  the  rest  of  the  company's  going-con- 
cern value  computations  which  might  be  regarded  as  fairly  sus- 
ceptible of  definite  proof,  the  degree  of  nncertainty  and 
unreliability  is  clearly  increased  as  r^ards  every  one  of  the  in- 
definite or  altogether  unknown  quantities  that  enter  into  the 
estimate. 

I  am  of  the  opinion  that  the  methods  adopted  by  the  company 
to  establish  a  definite  figure  for  an  intangible  value  enter  to  such 
an  extent  into  the  realm  of  mere  conjecture,  to  use  the  language 
of  the  supreme  court  in  a  related  question  in  the  Minnesota  rate 
case,  that  but  little  weight  can  be  givx^n  those  methods,  and  that 
the  testimony  in  the  ease  cannot  be  considered  as  having  estab- 
lished a  sound  basis  for  the  bnilding  up  of  the  company's  com- 
putations. 

I  have,  however,  given  attention  thus  far  to  the  methods  em- 
ployed by  the  company  in  arriving  at  its  result,  rather  than  to  the 
fundamental  issue  involved.  I  am  convinced  from  the  evidence 
that  franchise  value,  going-concern  value,  going  value,  commer- 
cial value^  value  as  a  business,  or  whatever  other  designation  may 
be  given  to  this  intangible  quantity, — that  in  reality  the  quafitity 
is  based  on  only  one  conception,  and  this  conception  is  the  capi- 
talization of  profits.  Whether  such  capitalization  is  proper  for 
certain  purposes,  and  in  this  case  for  the  purpose  of  determining 
the  "just  compensation"  of  this  property,  is  solely,  it  seems  to 
me,  a  question  of  pnblic  policy,  and  of  law  as  far  as  it  is  estab- 
lished on  this  point  at  this  time. 

Both  the  company  and  the  city  in  their  briefs  have  cited  a 
very  large  number  of  decisions  of  courts,  public  regulating 
bodies,  and  authorities  to  substantiate  their  respective  claims. 
On  the  one  hand  the  company  holds  that  sudb  a  capitalization  i^ 
justified  in  law  and  fair  to  all  parties  concerned.  On  the  other 
hand  the  city  contends  that  the  authorities  show  that  the  method 
proposed  by  the  company  in  establishing  this  intangible  value  is 
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unsound,  dnd  that  a  capitalization  of  profits  ha^  be^i  rejected 
by  the  courts  as  a  measure  of  going<»noem  value  or.  franchise 
value  in  condemnation,  rate,  and  other  proceedings, 

A  review  of  the  decisions  bearing  upon  the  subject  brings  me 
to  the  conclusion  that  the  legal  principle  of  a  franchise  being 
property  for  which  the  owner  is  entitled  to  full  compensation  in 
case  of  condemnation  for  puUic  use  is  clearly  established.  The 
other  principle,  that  an  established  public  utility  concern  doing 
a  profitable  business  has  a  value  over  and  above  the  bear  bones  of 
the  plant,  se^ns'  equally  established  as  a  principle  in  law  and  in 
justice.  It  does  not  appear  that  the  courts  have  laid  down  any 
fixed  and  rigid  rule  as  to  how  this  additional  value,  where  it  ex- 
ists, should  be  measured,  and  it  is  my  opinion  that  in  the  nature 
of  things  no  such  rule  can  be  laid  down,  and  that  each  case  must 
be  considered  in  the  light  of  its  own . circumstances  and  treated 
on  its  own  merits. 

There  can  be  no  question,  however,  that  in  an  attempt  to  solve 
the  problem  every  factor  bearing  on  the  entire  situation  should 
be  considered  and  should  be  given  its  proper  weight.  In  this  case 
I  am  convinced  this  has  not  been  done  by  the  company.  The  c<Mn- 
pany  has  submitted  to  the  Commission  an  enormous  mass  of 
data,  and  on  its  own  theories  has  built  an  ingenious  structure  of 
complicated  computations,  but  it  has  overlooked,  or  ignored,  in  my 
opinion,  some  of  the  most  substantial  and  important  considera- 
tions affecting  this  problem.  The  most  important  of  these  miss- 
ing or  slighted  factors  are:  (1)  The  distinction  between  the 
ability  to  make  profits  as  between  a  public  utility  and  a  iatrictly 
private  business;  (2)  real  comprehension  of  the  element  of  risk; 
(3)  the  fact  that  the  value  of  the  plant  as  found  in  the  estimates 
of  the  Commission's  engineers  undoubtedly  recognizes  this  prop- 
erty in  a  very  considerable  measure,  if  not  in  its  entirety,  as  a 
profitable  going  concern,  and  makes  allowance  therefor;  (4)  the 
rights,  privileges,  and  powers  of  the  city  under  the  circumstances. 

It  is  established  that  a  public  utility  business  is  different  in 
several  essentials  from  a  strictly  private  business.  The  public 
utility  business  is  regulated;  the  private  business  is  not  The 
rates  which  a  public  utility  can  chaise  for  the  product  it  sells  is 
its  principal,  if  not  only,  source  of  income,  and  consequently  of 
profits.     The  rate-making  body  is  charged  by  law  with  the  du^ 
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to  see  that  rateB  are  reaaonable  and  bear  a  proper  relation  to  the 
coet  of  the  product  or,  as  it  perhaps  had  better  be  called  the 
cost  of  service.  The  cost  of  service  may  be  considered  as  being 
niade  up  of  two  parts :  First,  cost  of  operation,  which  is  cost  of 
making  the  product;  and^  second,  fair  return  to  the  owner.  A 
proper  rate  in  a  successful  public  utility  business  should  realize 
the  total  cost  of  service,  no  more  and  no  less-  As  r^ards  the  con- 
sumer, if  the  value  of  the. service  received  as  compared  with  the 
value  of  similar  service  furnished  by  different  means,  or  of  the 
same  service  furnished  elsewhere  under  similar  conditions  as> 
measured  against  the  price  paid  Aerefor,  is  a  fair  equivalent^ 
then  the  rate  is  reasonable. 

The  first  item  in  the  cost  of  operation  is  operating  expenses  a9 
defined  in  the  Commission's  standard  utility  classifications  of  ac- 
counts, that  is,  costs  of  materials  and  labor  used  in  the  operation 
of  the  plant  and  the  conduct  of  the  business,  including  mainte- 
nance and  upkeep  of  property  and  proper  reserve  for  deprecia- 
tion. The  second  item  in  the  cost  of  operation  may  be  considered 
the  cost  of  money  or  of  capital,  that  is,  the  fixed  charges  of  the 
company  in  the  form  of  interest  on  funded  and  similar  debt 
This  cost  of  money  or  cost  of  capital  is  determined  largely  by  the 
element  of  risk  to  which  such  investment  is  subject  This  is  true, 
of  course,  not  <mly  of  investments  in  public  utility  enterprises, 
but  in  every  other  enterprise  as  welL 

The  bondholder  in  a  successful  public  utility  business  is  not 
the  owner  of  the  business.  The  owner  is  the  stockholder,  and  it 
is  he  who  is  concerned  with  the  "fair  return''  over  and  above  the 
cost  of  operation,  as  I  have  considered  it,  and  to  whose  profit  this 
fair  return  accrues. 

The  company  in  this  proceeding  consistently  maintains  that 
the  minimum  fair  return  should  be  8  per  cent  It  demands  this 
8  per  cent  return  not  only  for  the  investment  of  the  owner  (stock- 
holder) as  compared  to  the  security  holder  (bondholder),  but  it 
demands  an  8  per  cent  return  on  the  entire  cost  or  value  of  the 
property.  There  is,  of  course,  a  large  difference  between  the  two 
oonceptions. 

Even  if  it  were  conceded  that  the  owner  of  the  utility  prop- 
erty, considering  his  risk,  should  have  as  a  fair  return  8  per  cent 
on  his  investment  as  'compared  with  a  lesser  percentage  for  the 
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mere  bondhold^,  it  cannot  follow  by  any  means  that  sudi  an  8 
per  cent  return  should  be  guaranteed  by  the  consumer  or  by  the 
r^ulating  body.  As  a  matter  of  fact,  and  irrespective  of  any- 
body's wishes  in  the  matter,  it  cannot  be  so  guaranteed.  Profes- 
sor Adams  in  his  definition  of  going-concern  value,  to  my  mind, 
grasped  the  problem  perfectly  when  he  added  to  his  definition 
that  there  must  be,  of  course,  an  element  of  permanency  in  an  8 
per  cent  return  before  it  can  be  regarded  as  a  permanent  factor. 
It  cannot  serve  any  purpose  to  ignore  simple  economic  facts. 
The  certainty  that  to-day  every  owner  of  or  investor  in  a  public 
utility  business  knows  that  there  can  be  no  guaranty  for  the  per- 
manency of  an  8  per  cent  net  return  is  one  of  those  facts  and  the 
lack  of  such  guaranty  is  one  of  the  reasons  why  8  per  cent  is 
justifiable.  The  cost  of  money  or  of  capital  to  the  company,  ac- 
cording to  the  testimony,  is  in  the  nei^borhood  of  6  per  cent. 
It  is  clear,  however,  that  there  must  be  some  return  over  and 
above  this  cost  of  money  if  private  development  of  enterprises  of 
:such  nature  is  not  to  be  stopped.  I  believe  this  fact  is  universal- 
ly recognized,  and  it  is  certainly  recognized  by  this  Commission. 
Eut  it  is  perfectly  comprehensible  to  me  that  the  people,  through 
the  rate-making  authority,  should  agree  with  the  utility  on  that 
point  and  be  willing  to  allow  a  very  liberal  return  over  and  above 
the  cost  of  capital  as  an  incentive  for  efficient  service,  and  in  or- 
der not  to  hamper  development,  but  would  nevertheless  refuse  to 
permit  the  capitalization  of  the  fair  return  over  and  above  the 
cost  of  capital  for  any  purpose.  The  capitalization  of  profits 
above  the  6  per  cent,  as  proposed  in  this  proceeding,  is  really  in 
effect  a  capitalization  of  the  liberality  of  rate-fixing  bodies. 

I  do  not  believe  that  capital  would  be  repelled,  or  development 
of  public  utility  enterprises  retarded,  if  liberal  returns  were  per- 
mitted with  the  understanding  that  capitalization  of  such  lib- 
erality would  not  be  permitted  as  against  the  public.  Capital 
seeks  profits,  security,  and  convertibility.  The  fair  return  is  as- 
sured if  profits  are  earned  irrespective  of  whether  they  can  be 
capitalized  or  not  That  the  security  is  greater  with  no  capital- 
ization of  profits  is  self-evident  and  needs  no  demonstration,  and 
convertibility  will  be  favorably  affected  by  great  security.  The 
theory  that  capitalization  of  profits  must  be  aUowed  to  protect  in- 
vestment is  unsound.    The  history  of  every  watered  corporation 
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proves  this ;  for  what  else  does  watering  consist  of  but  the  capital- 
izatioii  of  past,  present,  and  prospective  profits  ? 

The  principle  that  franchises  and  the  right  or  permission  or 
the  ability  to  earn  a  profit  over  and  above  the  cost  of  money  can- 
not be  capitalized  and  made  a  permanent  charge  against  the  pub- 
lic in  the  case  of  public  utilities  is  in  fact  now  being  crystallized 
into  statutes  in  the  various  states  in  the  Union,  and  is  embodied 
as  a  standard  clause  in  the  majority  of  franchises  granted  to  pul>- 
lie  service  corporations  in  most  states. 

It  is  not  diflScult  to  show  to  what  absurd  result  the  method  pro- 
posed by  the  company  might  lead.  Assume  the  investment  in  a 
new  utility  plant  to  be  $1,000,000,  the  cost  of  capital  to  be  6  per 
cent^  then  the  utility  must  earn  $60,000  to  earn  the  cost  of 
money  or  its  fixed  charge.  Assume  that  in  addition  to  the  6  per 
cent  2  per  cent  is  allowed  as  "fair  return."  The  company  must 
earn  an  additional  $20,000,  or  $80,000  altogether,  to  consider 
itself  on  an  8  per  c^it  basis.  A  buyer  is  now  under  the  necessity, 
according  to  the  company's  theory,  to  pay  for  the  property  as  fol- 
lows: 

IiiTestment  (assuming  that  fair  value  equals  inyestment)  ....  $1,000,000.00 
Plus  going  concern  ($20,000  capitalized  at  6  per  cent  rate)   . .        333,333.00 

Total   $1,333,333.00 

Assume  that  nothing  else  has  changed,  and  earnings  under  the 
same  rates,  as  far  as  the  cost  of  money  and  fair  return  are  ^con- 
cerned, are  still  $80,000;  but  $80,000  on  $1,333,333  is  no  long- 
er 8  per  cent  but  only  6  per  cent,  which  equals  cost  of  money  and 
allows  nothing  for  a  fair  return. 

It  is  also  well  to  look  upon  this  question  from  the  point  of  view 
of  simple  economics.  As  a  plain  matter  of  fact  the  people  will 
not  pay  for  such  fictitious  and  arbitrary  values.  They  cannot  be 
made  to  pay  and  they  would  rather  destroy  such  values  by  build- 
ing their  own  utility  plants  and  by  refusing  a  "fair  return^*  above 
the  cost  of  money.  And  if  the  people  do  this,  and  they  will,  if 
such  values  are  held  to  exist  by  the  courts,  then  there  will  inevi- 
tably be  such  economic  waste  as  goes  with  needless  duplication 
.  and  ruinous  competition.  Not  only  will  fictitious  and  arbitrary 
values  be  wiped  out,  but  along  with  those  there  will  be  destroyed 
real  and  tangible  values. 
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It  is  proved  In  this  case  that  the  stockholders  of  this  property, 
both  common  and  preferred  stockholders,  have,  on  the  average,  re- 
ceived on  their  actual  cash  or  property  investment  a  "fair  re- 
turn'' far  in  excess  of  the  8  per  cent  which  the  company  in  this 
proceeding  takes  as  the  basis  for  the  capitalization  of  profits. 
Commission's  exhibit  No.  3,  introduced  in  evidence  by  Commis- 
sion's witness  Mr.  Nowell,  is  a  statement  of  cash  and  property 
received  for  capital  stock  and  the  returns  thereon.  It  shows 
from  the  year  1895  to  1914,  inclusive,  year  by  year,  the  actual 
amount  of  cash  or  the  cash  value  of  property  contributed  by  the 
stockholders,  the  progressive  total,  year  by  year,  the  rate  of  divi- 
dends paid  on  the  par  value  of  this  stock,  the  amount  paid  and 
the  actual  rate  or  percentage,  year  by  year,  on  cash  and  property 
put  into  the  property  by  these  stockholders.  The  important  fact 
should  not  be  overlooked  that  all  sto<^  was  commcm  capital  stock 
until  the  year  1902,  and  that  only  since  that  year  has  the  com- 
pany had  two  classes;  namely,  commcm  and  preferred  stock. 
This  table  which  follows  on  the  next  page  as  table  VI.  *  diows 
that  the  average  annual  net  return  on  all  money  and  property 
paid  for  stock,  both  common  and  preferred,  for  every  year  from 
1895  to  1914,  has  been  at  the  rate  of  10.318  per  cent,  and  that  the 
average  annual  net  return  on  the  money  and  property  paid  for 
common  capital  stock  for  every  year  from  1902  to  1914,  during 
which  time  there  has  been  a  distinction  between  common  and 
preferred  stock,  was  at  the  rate  of  22.02  per  cent.  These  net 
profits  on  the  stockholders'  contribution  to  the  property,  and 
constituting  his  reward  as  owner  and  as  the  taker  of  the  larger 
share  of  the  risk,  have  ranged  from  a  minimum  of  10.76  per  cent 
in  1909  to  43.07  per  cent  in  1908.  If  the  company's  theorj-  as 
to  the  capitalization  of  profits  as  a  measure  of  going-concern 
value  is  sound,  this  value  on  the  profits  shown  far  exceeds  the 
sum  claimed  by  the  company. 

If  capitalization  of  net  earnings  as  a  measure  of  value  is  con- 
sidered sound,  then  that  method  will  become  immediatelv  the  de- 
termining  factor  in  all  valuations  and  in  all  findings  of  "just 
compensation."  All  other  methods  and  measures  are  merely 
that  much  waste  of  effort  and  time.     This  is  evident  from  the 

*NoTB.— The  table  it  lunitted,  the  essential  parts  being  given   in  tiM 
opinion. 
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calculations  of  the  company's  witnesses,  Messrs.  Gillett,  Bal- 
lard,  Hoxie,  &  Kelley.  According  to  those  witnesses  it  is  merely 
necessary  to  capitalize  total  net  earnings  on  the  l^sis  of  a  proper 
cost  of  money  rate.  If  this  method  is  correct,  the  quantities  of 
investment,  original  cost,  reproduction  cost  new,  reproduction 
cost  historical,  reproduction  cost  less  depreciation  or  present 
value,  are  altogether  immaterial,  inasmuch  as  going  value  is  sim- 
ply the  remainder  after  any  one  of  these  quantities  has  been  de- 
ducted from  the  capitalized  net  earning  total.  To  illustrate,  we 
would  have  in  this  case  the  following  going  values  for  the  com- 
pany's entire  system : 

(a)  Investment  (Commission'^  exhibit  Ko.  S)  $22,023,372.80 

Net  earnings,  after  depreciation  (compan3r'8  exhibit  No. 

54)    $1,899,663.30 

Capitalized  at  6  per  cent 31,661,055.00 

Qoing-oonoem  value  Ko.  1  $9,637,682.61 

(b)  Ck>st  (Commission's  exhibit  No.  7)    ,    $25,000,000.00 

Net  earnings,  after  depreciation  (company's  exhibit  No. 

54)    $1,899,663.30 

Capitalized  at  6  per  cent 31,661,055.00 

Going-concern  value  No.  2  $6,661,055.00 

(o)  Depreciating  the  property  to  present  worth,  on  tjie  basis 

established  by  company's  witnesses,  we  have: 

Total  property  investment $23,140,597.77 

Less  average  of  15  per  cent  depreciation  on  general  and 

20  per  cent  on  local 3,989,655.10 

Present  property  value $19,150,942.67 

Add  working  capital  and  supplies • 866,495.40 

Assumed  present  value  $20,017,438.07 

Net  earnings,  after  depreciation  (company's  exhibit  No. 

.54)    $1,899,663.30 

Capitalized  at  6  per  cent Sl,661,055.00 

Going-concern  value  No.  8  $11,643,617.07 

This  method  permits  of  endless  variations.  A  similar  set  of 
figures  could  be  worked  up  to  determine  the  going-concern  value 
assumed  to  attach  to  the  particular  property  proposed  to  be  ac- 
quired by  the  city  in  this  proceeding,  and  different  going  values 
would  be  found  on  the  basis  of  investment,  original  cost,  repro- 
duction cost  new,  reproduction  cost  historical,  reproduction  cost 
less  depreciation  on  the  basis  of  historical  cost,  and  reproduction 
coat  less  depreciation  on  the  basis  of  reproduction  cost  new.  It 
will  not  be  necessary,  however,  to  make  these  estimates. 
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In  HiQ  foregoing  calcnlations  the  actual  net  earnings  have  been 
used,  instead  of  an  assumed  8  per  cent  It  is  inconsistent  on  the 
part  of  the  company,  referring  to  its  own  theory,  not  to  have  used 
actual  net  earnings  when  presumably  actual  figures  were  used  for 
investment,  present  value,  gross  earnings,  operating  expenses, 
and  other  known  values  entering  into  the  calculations.  If  this 
were  not  sufficient  to  show  the  unreliable  and  haphazard  result  of 
this  method,  it  should  be  pointed  out  that  similar  computations 
with  the  actual  instead  of  the  assumed  rate  of  the  cost  of  money 
would  again  lead  to  different  expressions  for  this  illusive,  and, 
in  truth,  intangible  quantity.     * 

Lest  the  preceding  paragraph  be  considered  an  inaccurate  pre- 
sentation of  a  complicated  mattw,  and  in  order  to  show  the  en- 
tire agreement  of  my  set-up  with  that  of  the  company,  I  will 
quote  Mr.  Ballard^s  testimony  (transcript  pp.  2191-2)  : 

"Under  complete  severance  the  net  earnings  for  the  year  end- 
ing June  30,  1915,  were  $962,258.22.  The  amount  necessary 
for  the  support  of  the  physical  property  at  6  per  cent  would  be 
$651,000.85.  In  other  words,  the  earnings  in  excess  of  6  per 
cent  on  the  investment  cost  of  physical  property  used  to  produce 
the  earnings  was  $311,257.37.  That  is,  to  my  mind,  the  measure 
of  going  value,  which  in  my  opinion,  should  be  capitalized  at  6 
per  cent  to  determine  the  amount  of  such  going  value,  and  the 
amount  is  $5,187,623.  That  does  not  differ  from  the  amount 
given  by  other  witnesses,  but  it  is  expressed  in  a  little  different 
way/' 

And  again  (transcript  p.  2174)  : 

'^When  we  come  to  sell,  if  we  determine  the  total  value  by 
capitalization  of  our  net  earnings  at  6  per  cent,  the  going  value 
which  has  been  created  in  the  past  in  this  business  goes  along 
with  the  business  and  goes  into  the  possession  of  the  purchaser.^' 

Mr.  H.  P.  Gillette  testified  (transcript  p.  1905) : 

'T[f  the  net  earnings  attributable  to  Los  Angeles  are  $900,000 
per  annum,  and  may  reasonably  be  assumed  to  be  permanent, 
then  capitalizing  them  at  6  per  cent  would  give  $15,000,000  as 
the  commercial  value  of  the  entire  Los  Angeles  business  and  the 
plant  that  produces  that  business — ^involving  the  plant  that  pro- 
duces that  business — as  an  entity.    Then  from  that  $15,000,000, 

if  we  deduct  the  investment  in  that  plant,  which  is  approximately 
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$10,000,000,  we  have  the  remainder,  $6,000,000,  which  may  be 
denominated  going-concern  value,  or  nonphysical  valne,  as  Pro- 
ie^soT  Adams  calls  if 

Mr.  A.  E.  Kelley,  speaking  of  total  value  of  the  plant  and  go- 
ing concern,  testified  (transcript  p.  1988) : 

Q.  How  do  you  determine  that  value  ?  Without  reference  to 
figures  at  the  present  time,  how  would  you  determine  that  value, 
— ^upon  what  basis  ? 

A.  Determine  the  net  earnings  at  the  present  time,  capital- 
izing them  at  6  per  cent,  deducting  irom  that  capitalized  amount 
the  investment  which  was  required  to  produce  those  net  earnings. 

Q.  Well,  now,  Mr.  Kelley^  that  going-concern  or  what  I  will 
ball  business  value  rather  than  going-concern  value,  appertains 
to  all  kinds  of  business,  does  it  not? 

A.  Yes. 

Q.  Dry-goods  business,  shoe  business,  or  the  electric  light  and 
power  business? 

A.  Yes. 

Q.  Suppose  you  come  and  found  a  business,  Mr.  Kelley — and 
there  are  many  such — that  would  leave  you  nothing  to  capitalize 
after  taking  the  physical  property,  what  would  then  be  your  no- 
tion of  the  business  value  of  that  property  ? 

A.  That  would  have  no  business  value,  and  if  you  carry  that 
illustration  far  enough,  you  might  reach  the  point  where  the 
business  value  would  become  negative. 

Dr.  G.  L.  Hoxie,  on  the  same  subject,  said  (transcript  p. 
2107) : 

I  would  simply  find  the  total  value  and  then  divide  that  into 
its  components,  in  anyway  that  you  like.  The  basis  of  division 
that  I  have  adopted  is  into  investment  and  additional  value  over 
investment. 

Q.  Well,  what  is  that  additional  value  and  how  do  you  get  it? 

A.  Simply  by  subtracting  investment  from  the  total  value. 

And  in  its  summary  of  the  testimony  on  this  feature  of  the 
case,  the  company  in  its  brief  says  (p.  230)  : 

Total  value,  therefore,  is  obtained  by  capitalizing  net  eam- 
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ings  oa  the  6  per  cent  basis,  or  better,  an  escess  of  total  Talne 
over  inirestment  is  obtained  either  bj  subtraction  or  bj  capital- 
izing differential  earnings, — ^result  of  going-c<Hicem  value  bei^g 
the  same  in  either  casa 

The  city's  witnesses,  from  exhibits  ffled  by  the  city  and  by  the 
Commission's  department,  attempt  to  establish  the  fact  that  the 
company^s  net  return  from  its  Los  Angeles  business  is  matmal- 
ly  in  excess  of  a  fair  return,  and,  in  its  opening  brief,  the  city 
has  this  to  say  r^arding  this  method : 

Going  value,  as  thus  constituted,  is  nothing  more  than  capital- 
isation of  returns  which  never  should  have  been  taken  from  con- 
sumers, for  they  are  in  excess  of  a  fair  return,  and  therefore 
likely  to  be  cut  off  at  any  time  by  the  rate-making  authorities. 

It  seems  extraordinary  that  the  people  of  Los  Angeles  should 
be  asked  in  this  proceeding  to  pay  the  company  four  or  five 
million  dollars  for  an  alleged  item  of  property  created  entirely 
out  of  excessive  and  unjust  charges  for  electric  service,  and  all  <»i 
the  assumption  that  the  consumers  will  be  required  for  all  time 
to  come  to  submit  to  such  extortion. 

One  of  the  points  on  which  stress  is  laid  by  the  city  appears  to 
me  as  deserving  of  note.  It  would  seem  from  the  evidence  that 
the  company  is  enjoying  a  return  on  its  Los  Angeles  business^ 
exclusive  of  railway,  in  excess  of  10  per  c^it  on  the  cost  figure 
according  to  the  company's  exhibit  No.  35.  I  have  already  called 
attention  to  the  importance  of  the  element  of  risk.  In  any  busi- 
ness if  the  risk  is  large  the  rate  of  return  necessary  in  order  to 
attmct  capital  must  be  large.  If  the  risk  is  small  the  rate  of  re- 
turn necessary  will  be  correspondingly  reduced.  It  follows, 
therefore,  that  the  rate  of  return  necessary  to  attract  capital 
is  an  index  of  the  degree  of  risk  which  attaches  to  a  business 
viewed  as  an  investment  It  is  readily  seen  that  if  the  earn- 
ings capitalized  at  the  rate  per  cent  which  is  an  ind^  of 
the  d^ree  of  risk,  then  a  value  will  be  reached  which,  as  an  in- 
vestment, with  its  actual  earnings,  will  yield  just  this  rate  of 
return.  This  is  easily  demonstrated  in  the  following  computa- 
ticm: 
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Rdtuxn. 

Capitalized 

at  Rate  of 

Return. 

Capita1ir.ed. 

Inyettment. 

Rate, 
PerCenl 

Amdtmt. 

ABSumed 
Rate  of 
Return. 

Amount. 

$1,000,000.00 
1,000,000.00 
1,000.000.00 
1,000,000.00 
1,000,000.00 
1.000,000.00 

2 

4 
5 
6 
8 
10 

$20,000.00 
40,000.00 
50,000.00 
60,000.00 
80.000.00 

100,000.00 

$1,000,000.00 
1,000,000.00 
1,000,000,00 
1,000,000.00 
1,000,000.00 
1,000,000.00 

$   500,000.00 
1,000,000.00 
1,260,000.00 
1,600,000.00 
2,000,000.00 
2,500,000.00 

If  the  buyer  should  pay  lees  than  a  value  commensurate  with 
a  risk,  he  will  be  able  to  earn  a  rate  of  return  higher  than  that 
corresponding  to  the  risk  involved,  and  the  seller  has  not  received 
full  value.  If  he  should  pay  more  than  this  value,  he  will  not  be 
able  to  realize  on  his  investment  the  return  which  the  risk  im- 
plies. He  might  find  himself,  for  example,  with  a  6  per  cent 
return  on  a  business  ilivolving  an  8  per  cent  risk.  In  such  a  case 
the  buyer  would  have  paid  one  third  more  for  the  property  than 
the  business  risk  involved  would  warrant,  and  in  the  case  of  a 
public  utility  plant,  if  the  rates  remain  the  same,  he  would  on 
resale  only  be  able  to  sell  at  the  lower  or  proper  valuation,  thus 
involving  a  net  loss  of  the  difference  or  excess  value  which  he  has 
paid. 

If  an  8  per  cent  net  return  is  necessary  to  continue  money  in 
the  utility  business,  then  8  per  cent  is  an  index  of  the  business 
risk;  and  if  the  earnings  are  capitalized  at  all  they  should  be 
capitalized  at  a  rate  commensurate  with  the  rate  of  risk,  in  this 
instance,  8  per  cent.  On  the  other  hand,  if,  as  Professor  Adams 
assumes,  6  per  cent  is  enough  to  support  the  property,  that  is,  if 
6  per  cait  is  enough  to  attract  money,  then  the  business  is  char- 
acterized by  a  6  per  cent  risk,  and,  under  a  strict  realization  of 
ideals  of  rate  r^ulations,  the  earnings  might  be  reduced  to  the 
6  per  cent  rate. 

Under  ideal  rate  regulations,  and  having  in  view  the  relation 
of  the  public  service  company  to  the  public,  it  follows  that  theo- 
retically there  should  be  no  difference  between  the  rate  used  to 
compute  the  earnings  and  the  rate  used  to  capitalize  it  back. 

I  have  already  stated,  however,  that  it  may  be  fair,  both  to  the 
public  and  to  the  utility,  to  permit  a  utility  an  8  per  cent  net  earn- 
ing with  only  a  6  per  cent  risk.    Does  it  follow  as  a  matter  of 
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course  that  this  liberality  on  the  part  of  the  people  or  this  reward 
for  effort  must  be  capitalized  and  settled  on  the  people  as  fixed 
charge  in  perpetuity  I  The  proposal  not  only  seems  unfair,  but 
it  is  unsound  in  law,  and  cannot  in  the  nature  of  things  be  real- 
ized in  practice. 

Before  leaving  this  subject  I  should  like  to  point  out  that  one 
el^n^at  which,  in  my  opinion,  should  always  aiter  into  a  study 
of  this  question  is  as  a  rule  overlooked.  It  is  often  assumed  that 
intangibles,  such  as  franchise  value  or  going  c<moem,  should  be 
added  to  ^^property  value^''  as  that  value  may  be  measured  by 
either  investment,  reproduction  cost,  or  present  value.  The  fact 
seems  to  be  lost  sight  of  that  the  presoit  value  of  a  going  property 
must  in  itsdf  necessarily  include  an  dement  of  going-conoem  or 
franchise  value.  This  fact  is  easy  of  demonstration.  If  there 
is  no  business,  the  plant  without  the  business  is  certainly  worth 
less  than  either  the  investmait,  the  r^»roduction  cost,  or  the  de- 
preciated reproduction  cost  Its  value  would  at  best  be  equal  to 
the  salvage  value  or  scrap  value  of  the  physical  property,  and  it 
might  be  worth  nothing  or  less  than  nothing.  It  might  be  a  lia- 
bility instead  of  an  asset  In  cases  where  a  business  is  attached 
to  a  plant,  but  it  is  a  losing  business  instead  of  a  profitable  <me, 
the  going-concern  value  as  defined  by  the  company  would  of 
course  mean  a  negative,  and  not  a  positive,  quantity. 

In  this  case  the  Commission's  engineering  departm^it's  exhibit 
Na  7  has  ccmsidered  the  salvage  value  of  this  property.  This 
salvage  value  will  certainly  be  not  more  than  25  per  cent  of  Uie 
reproduction  cost  less  depreciation.  On  the  figures  found  by  the 
Commission's  engineering  department  this  25  per  cent  would  ap- 
proximate $960,000,  and  the  sum  of  $2,910,000  (the  remaining 
75  per  cent)  may  be  looked  upon  as  one  measure  of  going^soncem 
value. 

The  company  has  a  number  of  times  taken  the  position  that  the 
iitj  by  its  proposal  to  interfere  with  Ae  company's  business  is 
committing  a  wrong  and  breaking  a  contract  To  place  such  a 
'construction  on  this  proceeding  appears  to  me  unfortunate.  It 
must  be  repeated  that  the  city  has  not  only  the  power,  but  the 
legal  right,  to  compete  with  the  company  or  to  condemn  its  prop- 
erty, and  thus  impair  the  company's  earning  power.    This  right 

remained  with  the  city  whwi  it  granted  its  franchise,  and  the  com- 
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pany,  in  accepting  the  franQhide,  was  aware  of  this  right  and  has 
been  aware  of  it  .ever  since. 

It  is  my  conclusion  that  going-concern  value  or  franchise  value 
undoubtedly  is  an  element  of  value  in  the  property  under  con- 
sideration, and  should  be  given  its  proper  place  and  its  proper 
weight  in  the  determination  of  a  just  compensation.  I  am  satis- 
fiedy  however,  that  the  capitalizaticm  of  assumed  net  earnings  at 
an  assumed  rate  of  risk,  which  rate  of  risk  does  not  correspond  to 
the  rate  of  earnings^  is  an  improper  method  to  determine  this 
quantity.  In  my  opinion  there  can  be  no  guaranty  in  perpetuity 
of  any  profits.  Public  utility  enterprises,  while  they  are  natural 
monopolies  and  should  be  protected  from  irresponsible  competi- 
tion and  should  stand  secure  against  confiscation,  are  neverthe- 
less subject  to  many  of  the  ordinary  elements  of  risk,  and  one  of 
these  risks  is  the  -risk  of  competition  by  municipalities  or  the 
state. 

It  is  clear  to  me  that  the  property  here  considered,  with  its 
business  attached,  is  a  complete  entity,  and  its  value  cannot  be 
segregated  into  two  distinct  parts  one  constituting  the  value  of 
the  plant  and  the  other  constituting  the  value  of  the  going  con- 
cern. 

These  conclusions,  I  believe,  are  amply  substantiated  by  the  de- 
cisions of  courts  and  conmiissions  and  by  the  best  authorities  on 
the  subject. 

In  the  recent  past,  courts  and  conmiissions  have,  in  the  ma- 
jority  of  cases  considered  going  value  as  an  actual  cost  of  estab- 
lishing the  business  including  the  amount  by  which,  during  a  rea- 
sonable period,  early  failure  to  furnish  a  fair  return  has  not 
been  offset  by  subsequent  earnings  in  excess  of  a  fair  return.  It 
is  amply  shown  by  the  evidence  in  this  case  that  not  only  has  no 
claim  of  development  cost  or  cost  of  establishing  the  business  been 
presented  by  the  company,  but  that  all  such  costs,  if  any,  have 
been  absorbed  by  the  earnings  of  this  property  in  the  past  Com- 
missions' exhibit  No.  6  shows  that  the  average  cost  of  money 
borrowed  on  loaned  capital,  including  bond  interest  and  expenses 
for  the  years  1904  to  1914,  inclusive,  has  been  5.646  per  cent, 
and  Commission's  exhibit  Xo.  2  shows  that  the  average  cost  of  in- 
terest as  charged  to  income  and  profit  has  been  4.971  per  cent; 
Commission's  exhibit  !N"o.  3  shows  that  the  average  rate  of  return 
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on  the  cash  or  properly  investment  on  all  stock,  both  common  and 
preferred,  from  1895  to  1914,  inclusive,  was  10^18  per  cent  and 
on  the  common  stock  alone  for  the  period  from  1902  to  1914,  in- 
clusive, the  entire  period  during  which  capital  stocA:  has  been  out- 
standing was  22.02  per  cent.  These  figures  indicate  that  there 
can  be  no  question  that  this  property  has  earned  more  than 
enough  to  absorb  development  cost  and  what  early  losses  may 
have  occurred. 

The  trend  of  recent  judicial  opinion  and  legal  interpretation 
supports  this  view. 

Franchise  and  going-concern  value,  as  Whitten  has  pointed  out, 
are  generally  considered  together,  and  whatever  value  has  been 
allowed  for  them  in  appraisals  has  been  made  in  connection  vTith 
the  physical  property,  and  has  rarely  been  made  in  a  separate 
allowance.  As  regards  franchise  values  the  trend  is  plain.  One 
of  the  latest  laws  passed  by  the  l^slature  of  California,  viz.,  the 
Public  Utilities  act  in  connection  with  the  regulation  of  securi- 
ties, has  this  passage:  "The  Commission  shall  have  no  power  to 
authorize  the  capitalization  of  the  right  to  be  a  corporation,  or  to 
authorize  the  capitalization  of  any  franchise  or  permit  whatso- 
ever, or  the  right  to  own,  operate,  or  enjoy  any  such  franchise  or 
permit,  in  excess  of  the  amount  (exclusive  of  any  tax  or  annual 
charge)  actually  paid  to  the  state  or  to  a  political  subdivision 
thereof,  as  the  consideration  for  the  grant  of  such  franchise,  per- 
mit, or  right.** 

In  its  opinion  in  the  Mount  Whitney  Case,  Application  1673, 
dated  April  6,  1916,  the  Commission,  commenting  upon 
this,  said:  "The  state  of  California  has  thus  declared  a  state 
policy  which  is  as  applicable  to  a  rate  case  as  to  an  issue  of  se- 
curities. This  policy  is  in  harmony  with  the  logic  and  the  equity 
of  the  situation  as  well  as  the  overwhelming  weight  of  authority.*' 

Massachusetts  has  taken  the  same  attitude.  Section  100  of  the 
Acts  of  1914  provides  that  when  a  city  or  town  votes  to  establish 
a  municipal  lighting  plant,  and  any  person  or  corporation  en- 
j^aged  in  the  business  of  distributing  or  generating  gas  or  elec- 
tricity for  sale  or  lighting  purposes  elects  to  sell  his  plant  to  the 
city,  the  city  or  town  shall  purchase  such  portions  of  the  plant 
or  property  within  the  limits  of  the  city  or  town  as  are  suitable 

for  business. 
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The  law  provides  that  no  portion  of  the  plant  shall  be  estimated 
at  less  than  its  "fair  market  value  for  any  other  purpose,"  includ- 
ing as  an  element  of  value  the  damages,  if  any,  caused  by  the 
severance  of  any  portion  of  such  plant  lying  outside  of  the  limits 
of  the  town  or  city,  provided  they  are  not  purchased  by  the  city. 
The  law  provides  that,  in  the  words  of  the  act,  "such  value  shall 
be  estimated  without  enhancement  on  account  of  future  earning 
capacity  or  good  will,  or  of  exclusive  privil^es  derived  from 
rights  in  the  public  streets.*' 

The  company  seems  to  recognize  the  fact  that  public  policy  is 
against  the  capitalization  of  franchise  values,  and  seems  to  recog- 
nise the  justice  of  this  policy.  Mr.  Ballard,  on  page  228  of  the 
company's  brief,  says  in  answer  to  the  question  as  to  whether 
certain  value  is  apart  from  the  franchise  value:  ^^That  includes 
whatever  frandiise  value  there  may  be,  but  that  is  going  value. 
I  do  not  attach  any  value  in  dollars  to  our  franchises.  In  other 
words,  I  think  the  franchises  give  us- the  right  to  operate  the 
business  to  produce  the  earnings  which  produce  the  going  value," 

The  principle  Aat  no  separate  allowance  should  be  made  for 
going-concern  value  in  rate  cases  has  long  been  clearly  established 
and  is  shown  in  the  citations  given  by  Whitten.  The  Supreme 
Court  of  the  United  States,  in  the  case  of  Des  Moines  Gas  Co. 
V.  Des  Moines,  238  IT.  S.  153,  59  L.  ed.  1244,  P.U.R.1915D, 
577,  35  Sup.  Ct  Rep.  811,  seems  to  have  finally  settled  this  point. 

In  sustaining  the  valuation  made  by  the  master,  Mr.  Justice 
Day  said :  "Included  in  going  value  as  usually  reckoned  is  the 
investment  necessary  to  organizing  and  establishing  the  business 
which  is  not  embraced  in  the  value  of  its  actual  physical  property. 
In  this  case,  what  may  be  called  the  inception  cost  of  the  enter- 
prise entering  into  the  establishing  of  a  goinc  concern  had  long 
since  been  incurred.  The  present  company  and  its  predecessors 
had  long  carried  on  business  in  the  city  of  Des  Moines,  under 
other  ordinances,  and  at  higher  rates  than  the  ordinance  in  ques- 
tion established.  For  aught  that  appears  in  this  record,  these  ex- 
penses may  have  been  already  compensated  in  rates  charged  and 
collected  under  former  ordinances.  As  we  have  said,  every  pre- 
sumption is  in  favor  of  the  legitimate  exercise  of  the  rate-making 
power,  and  it  is  not  to  be  presumed  without  proof  that  a  company 
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is  under  the  necessity  of  making  up  losses  and  expenditures  in- 
cidental to  the  experimental  stage  of  its  business/' 

And  Justice  Day  says  further:  "As  pointed  out  in  the  Cedar 
Rapids  Case,  118  Iowa,  234,  91  K  W.  1081,  if  return  is  to  be 
r^arded  beyond  that  compensation  which  a  public  service  cor- 
poration is  entitled  to  earn  upon  the  fair  value  of  its  property, 
the  right  to  r^ulate  is  of  no  moment,  and  income  to  which  the 
corporation  is  not  entitled  would  become  the  basis  of  valuation 
in  determining  the  rights  of  the  public.  When,  as  here,  a  long-es- 
tablished and  successful  plant  of  this  character  is  valued  for  rate- 
making  purposes,  and  the  value  of  the  property  fixed  as  the  mas- 
t^  certifies  upon  the  basis  of  a  plant  in  successful  operation,  and 
overhead  charges  have  been  allowed  for  the  items  and  in  the  sums 
already  stated,  it  cannot  be  said,  in  view  of  the  facts  in  thiB 
case,  that  the  element  of  going  value  has  not  been  given  the  con- 
sideration it  deserves,  and  the  appellant's  contention  in  this  be- 
half is  not  sustained." 

Ours,  however,  is  a.  condemnation  proceeding,  and  the  authori- 
ties concur  in  holding  that  going-concern  value^  if  it  exists,  should 
be  allowed. 

The  last  case  decided  by  the  United  States  Supreme  Court  on 
this  subject  is  the  case  of  Omaha  v.  Omaha  Water  Ca  reported  in 
218  U.  S.  180,  54  L.  ed.  991,  48  L.R.A.(]Sr.S.)  1084,  30  Sup.  Ct. 
Rep.  615.  In  this  case,  which  was  a  condemnation  case,  the  court 
said: 

"The  appraisers,  in  making  their  estimate  of  valuation,  in- 
cluded $562,712.45  for  the  Agoing  value.'  This  separation  of  an 
element  contributing  to  the  value  of  each  tangible  part  was  done 
because  required  to  be  done  under  an  order  made  in  the  circuit 
court  in  a  suit  in  which  the  water  board  of  the  city  of  Omaha  was 
complainant  and  the  members  of  the  board  of  appraisers  and  the 
water  company  were  defendants.  The  object  of  that  suit  was  to 
instruct  the  appraisers  in  respect  to  the  mode  and  manner  in 
which  they  should  proceed.  An  order  resulted  which  required  the 
board  to  report  the  separate  elements  making  up  the  aggr^ate 
value  of  the  plant. 

"The  option  to  purchase  excluded  any  value  on  account  of  un- 
expired franchise ;  but  it  did  not  limit  the  value  to  the  bare  bones 

of  the  plant,  its  physical  properties,  such  as  its  lands,  its  machin- 
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exy,  its  water  pipes^  or  settling  reservoixs,  nor  to  what  it  would 
take  to  reproduce  each  of  its  physical  featigres.  The  value  in 
equity  and  justice  must  include  whatever  is  contributed  by  the 
fact  of  the  connection  of  the  items  making  a  complete  and  operat- 
ing plant  The  diffearenoe  betwe^i  a  dead  plant  and  a  live  one  is 
a  real  value,  and  is  independent  of  any  franchise  to  go  on,  or  any 
meire  good  will  as  between  such  a  plant  and  its  customers.  That 
kind  of  good  will^  as  suggested  in  Willcoz  v.  Consolidated  Gas  Co. 
212  U-  S.  19,  58  L.  ed.  382,  48  L.KA.(H'.S.)  1134,  29  Sup.  Ct. 
Bep.  192,  15  Ann.  Cas.  1034,  is  of  little  or  no  commercial  value 
wh^i  the  business  is,  as  here,  a  natural  monopoly  with  which  the 
customer  must  deal,  whether  he  will  or  no.  That  there  is  a  dif- 
ference between  even  the  cost  pf  duplication,  less  depreciation,  of 
the  elements  making  up  the  water  company  plant,  and  the  com- 
mercial value  of  the  business  as  a  going  concern,  is  evident.  Such 
an  allowance  was  uj^eld  in  Kational  Waterworks  Co.  v.  Kansas 
City,  27  L.K.A.  827, 10  C.  C.  A.  653,  27  U.  S.  App.  165,  62  Fed. 
853,  where  the  opinion  was  by  Mr.  Justice  Brew^.  We  can  add 
nothing  to  the  reasoning  of  the  learned  justice,  and  shall  not  try 
to.  That  case  has  been  approved  and  followed  in  Gloucester  Wa- 
ter Supply  Co.  V.  Gloucester,  179  Mass.  365,  60  K  K  977,  and 
Norwich  Gas  &  E.  Co.  v.  Norwich,  76  Conn.  565,  57  Atl.  746. 
.No  such  question  was  considered  in  either  Knoxyille  v.  Knoxville 
Water  Co,  212  U.  S.  1,  53  L.  ed.  371,  29  Sup.  Ct  Rep.  148,  or 
in  Willcox  v.  Consolidated  Gas  Co.  supra.  Both  cases  were  rate 
eases,  and  did  not  concern  the  ascertainment  of  value  under  con- 
tracts of  sala'* 

Unquestionably  law  and  equity  coincide,  and  some  finding 
should  be  made  which  shall  include  an  allowance  for  going-con- 
cern value.  In  the  Des  Moines  Case,  supra,  the  master  in  chan- 
cery, to  whom  the  court  below  referred  the  matter,  was  at  first  dis- 
posed to  find  a  separate  allowance  for  going-concern  value.  After 
a  consideration  of  the  decision  of  the  Supreme  Court  in  the  Cedar 
Rapids  Case,  the  master  refused  to  make  an  allowance  for  going- 
concern  value  in  a  rate  case.  Commenting  on  his  first  disposi- 
tion to  make  allowance  for  going-concern  value,  the  master 
said:  ^T[t  may  be  asked  upon  what  basis  this  amount  is  deter- 
mined. The  evidence,  followed  strictly,  might  require  me  to 
make  it  higher,  could  my  mind  rest  satisfied  that  the  'going  val- 
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ue'  of  this  conceom  is  worth  more^  but  I  cannot  feel  satisfied  that 
such  is  the  case  and  regard  $300,000  as  every  dollar  it  is  worth 
over  and  above  its  physical  value,  and  in  my  judgment  it  is  wiwrth 
that  much  more  than  a  plant  would  be  that  had  to  develop  its  busi- 
ness. But  that  would  be  much  more  rapid,  in  my  judgment,  than 
is  estimated.  I  think  a  purchaser  would  be  willing  to  add  this 
amount  for  its  developed  business,  and  that  a  seller  would  not  be 
willing  to  sell  unless  he  got  that  much  more  than  its  physical  val- 
ue, but  I  could  not  give  the  mental  process  by  which  this  conclu- 
sion is  reached  any  more  than  a  jury  could  do-so  under  like  cir- 
cumstances, but  it  is  nevertheless  my  judgment  under  all  the  evi- 
dence in  the  case,** 

Taking  into  consideration  the  entire  testimony  in  this  case,  to- 
gether with  the  exhibits  in^Hxluced,  it  is  my  conclusion,  and  I 
find  as  a  fact,  tibat  the  just  compensation,  not  including  severance 
damage,  which  item  will  be  considered  hereafter,  but  induding 
going  cotioem  value  and  franchise  value,  for  the  property  as  listed 
in  appendix  "A*'  and  as  enumerated  in  company's  exhibit  No.  64, 
Commission's  exhibit  No.  7,  and  city's  exhibit  No.  5,  is  $4,000,- 
000. 

In  arriving  at  this  sum  I  have  taken  the  cost  to  reproduce  this 
plant  new,  deducted  therefrom  depreciation,  and  added  a  sum 
which,  in  my  judgment,  rounds  out  and  completes  the  value  of  the 
plant  as  we  find  it  in  efficient  operating  condition  widi  business 
attached* 

Severance  Damage. 

In  this  proceeding  the  city  proposes  to  acquire  from  the  com- 
pany the  distribution  system  within  the  city  limits  of  Los  Angeles 
and  in  certain  outlying  sections,  and  leave  to  the  company  the 
rest  of  its  property  including  the  entire  generating  and  trans- 
mission system  and  such  of  its  distribution  system  as  is  used  in 
serving  consumers  outside  of  the  territory  included  in  the  city's 
application.  It  has  been  shown  that  the  total  cost  of  the  company's 
entire  system  is  approximately  $25,000,000,  and  that  the  cost  of 
the  property  proposed  to  be  taken  by  the  city  is  approximately 
$4,260,000,  which  is  17  per  cent  of  the  total.  Commission's  ex- 
hibit No.  7  shows  cost  new  of  the  property  included  in  this  ap- 
plication in  round  figures  $4,806,000,  or  approximately  19  per 
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cent  Of  the  company^s  total  gross  electric  income  for  the  year 
ending  June  30,  1915,  or  $4,427,000,  there  was  contributed  by 
the  territory  covered  in  this  application  $1,795,000,  or  39  per 
cent.  Of  a  total  diectric  net  earning  (after  d^reciation)  of 
$1,899,000^  there  is  crated  to  this  twritory  $837,000,  or  44 
per  cent  The  company  sells  in  the  territory  to  be  taken  97,701,- 
764  kilowatt  houi»  out  of  gross  ^es  of  208,237,269  kilowatt 
hours,  or  47  per  cent 

There  will  be,  if  severance  occurs,  a  considerable  portion  of  the 
company's  generating  capacity  with  diminished  use  or  with  no 
use  at  all  until  such  time  as  the  growth  of  the  remaining  busi- 
ness will  completely  demand  the  same  amoimt  of  energy  as  is 
now  produced  in  the  company's  several  generating  plants  and 
sold.  The  damage  to  the  company  by  reason  of  idle  plant  ca- 
pacity is  claimed  as  erne  element  of  severance  damage.  The  prin- 
cipal damage,  however,  according  to  the  evidence  introduced  by 
the  company,  will  be  by  reascm  of  the  diminished  earning  value 
of  the  remaining  property,  and  which,  if  undisturbed,  would  in 
the  future  continue  to  return  the  present,  or  higher,  profits  to  the 
owner  of  this  property,  and  would  also  complete  the  amortiza- 
tion of  certain  bond  discounts  and  expenses  assigned  by  the  com- 
pany to  the  Los  Angeles  business. 

The  company  makes  it  clear  that  the  compensation  for  damages 
to  be  paid  does  not  realize  to  the  city  any  compensating  property 
or  value.  Severance  damage  is  regarded  in  the  light  of  an  econ- 
omic waste  resulting  in  no  b^iefit  to  the  city.  The  company 
maintains  that  this  loss  occurs  as  a  result  of  '^an  economic  crime," 
and  takes  the  position  that,  since  the  city  wilfully  produces  this 
economic  waste,  the  city  must  take  the  responsibility  therefor, 
and  just  compensation  must  include  complete  recompense  to  the 
company  for  its  loss  due  to  such  waste. 

It  may  be  stated  here  that  in  presenting  its  evidence,  and  in 
fact  throughout  the  proceeding  and  in  its  brief,  the  company  dis- 
tinguishes between  severance  damages  accruing  upon  "partial 
severance"  and  accruing  upon  "complete  severance."  This  mat- 
ter has  been  discussed  heretofore  in  this  opinion,  and  it  was  held 
that  the  Commission  should  confine  itself  to  determining  a  just 
compensation,  including  severance  damages,  for  the  property  de- 
scribed in  the  application. 
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Extremely  elaborate  methods  are  employed  by  the  company  to 
determine  the  amount  of  severance  damage,  and  it  may  be  said 
that  one  half  of  the  time  devoted  to  the  hearings  in  this  proceed- 
ing was  occupied  by  a  consideration  of  these  methods.  More  than 
fifty  exhibits  were  introduced  by  the  company  dealing  with  this 
question,  while  the  city  filed  twenty-five  exhibits  on  the  same  sub- 
ject In  its  brief  the  company  devotes  more  than  three  hundred 
printed  pages  to  its  presentation  of  this  claim  and  to  an  explana- 
tion and  justification  of  the  theory  and  methods  employed  to  ar- 
rive at  the  amount  of  damage. 

It  will  be  necessary  to  analyze  the  company's  data  in  some  de- 
tail. 

The  city  agrees  with  the  ccmipany  in  only  one  particular  as  to 
its  general  liability  and  responsibility  as  regards  severance.  The 
city  contends,  as  a  matter  of  fundamental  ri^t  and  independent 
of  all  arguments  or  discussions  r^arding  the  claims  of  the  com- 
pany, that  severance  will  impose  no  responsibility  on  the  city  for 
any  matters  resulting  from  or  depending  upon  the  business  of  the 
company,  such  as  load  factor,  diversity,  gross  earnings,  net  rev- 
enue, rates,  or  other  conditions,  except  that  the  city  as  a  part  of 
the  just  compensation  may  be  required  to  pay  a  reasonable  sum  to 
make  good  the  damage  to  and  the  losses  from  the  company's  in- 
vestment in  generating  and  transmission  plant  rendered  partly  or 
wholly  idle  dxiring  the  period  of  such  property's  discontinued  or 
partial  use. 

The  city  lays  stress  upon  certain  principles  which  it  calls  in- 
disputable, affecting  the  relations,  duties,  and  rights  existing  be- 
tween public  service  companies  and  their  consumers : 

First,  that  with  a  public  service  company  under  rate  regula- 
tion it  is  within  the  authority  of  and  is  the  right  and  duty  of  the 
rate-regulating  body  to  fix  a  rate  for  such  public  service,  having 
in  view  the  right  of  the  consumers  to  receive  their  service  at  not 
more  than  a  fair  cost,  and  the  right  of  the  company  to  receive 
such  a  fair  rate  of  earnings  as  will  enable  it  to  attract  the  capital 
required  to  carry  on  its  business ; 

Second,  this  implies  a  mutual  obligation  on  the  part  of  the 
company  and  the  consumers;  an  obligation  on  the  part  of  the 
company  to  serve  at  a  fair  cost,  and  an  obligation  on  the  part  of 
the  consumers  to  pay  a  fair  price ; 
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Thirds  this  unesoapably  locates  the  obligation  to  pay  the  fair 
price  upon  those  who  receive  the  service; 

Fourth^  if  two  service  districts  constituting  two  different  cor- 
porate or  political  sections  are  joined  for  purposes  of  convenience 
or  economy  in  one  public  service  district,  then  fundamentally  the 
same  obligation  exists  with  regard  to  each  such  district.  If 
such  obligation  is  not  enforced,  one  district  may  pay  less  than  the 
fair  cost  of  the  service  which  it  receives,  while  the  other  district 
must  make  up  the  deficit  and  will  thus  pay  more  than  its  own  fair 
cost  In  such  case  the  district  receiving  service  at  less  than  the 
fair  cost  is  enjoying  a  privilege  which  it  cannot  claim  as  a  right 
The  fundamental  obligation  is  not  extinguished,  but  is  only  held 
in  abeyance,  and  will  become  operative  upon  the  separation  of  the 
two  districts. 

It  is  the  city's  claim  that  these  principles  are  of  great  import- 
ance by  reason  of  what  the  evidence  has  shown  with  r^ard  to 
relative  rates  and  earnings  in  the  territory  inside  and  outside  the 
city  of  Los  Angeles.  The  average  rate  over  the  company^s  entire 
systan  per  kilowatt  hour  for  light  and  power  is  2.12  cents,  where- 
as the  average  for  light  and  power  within  the  city  ^without  rail- 
way load'  is  3.68  cents  (maximum  6.55  cents),  and  with  rail- 
way load,  2.15  cents.  The  average  rate  for  the  territory  outside 
the  city  with  the  railway  load  is  shown  to  be  2.09  cents  (maxi- 
mum 7  cents)  and,  with  the  railway  load,  would  be  1.64  cents. 

The  city  submits,  in  its  opening  brief,  that  ^'responsibility  of 
the  city  in  the  matter  of  the  net  earnings  of  the  company,  after 
severance,  only  extends  to  the  proper  and  fair  fixed  charges  on 
the  investment  rendered  idle.  Begarding  all  other  elements  en- 
tering into  or  affecting  sudi  net  earnings,  either  during  the 
period  of  peak  load  recovery  or  subsequent  thereto,  we  contend 
that  the  city  is  in  nowise  responsible,  and  the  company  should 
look  to  the  districts  served  for  a  fair  net  earning,  and  with  confi- 
dence to  the  rate-making  body  for  such  rates  as  will  enable  it  to 
realize  the  same.  Besides,  as  we  have  elsewhere  pointed  out,  with 
a  fair  and  reasonable  allowance  in  this  case  for  fixed  charges  on 
investment  made  idle  during  the  period  of  peak  recovery,  the  com- 
pany's total  production  cost  per  kilowatt  hour,  including  genera- 
tion and  transmission,  will  not  be  increased  in  consequence  of  sev- 
erance, prior  to  peak  recovery,  and  thereafter  wiU  be  somewhat 
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less  than  at  present^  and  the  net  return  on  the  company's  remain- 
ing active  property  immediately  following  severance,  and  there- 
after willy  without  increase  of  rates,  be  fair  and  adequate." 

In  order  to  find  the  amount  of  severance  damages  under  its 
theory  the  company  uses  two  different  methods.  One  is  ex- 
plained in  the  so-called  Edgar  deposition  and  the  other  in  the  so- 
called  InsuU  deposition.  The  final  and  revised  computations  at- 
tached to  these  depositions  are  diown  as  tables  VIL  and  VIII.  on 
the  following  page.  [The  tables  are  omitted,  the  essential  parts 
being  contained  in  the  opinion.] 

Severance  damage,  according  to  Mr.  Edgar,  should  be  found 
in  the  following  manner : 

*Tirst  determine  at  what  time  in  the  future  the  maximum  de* 
mand  will  be,  under  the  new  conditions,  the  same  as  it  was  under 
the  old.  Prior  to  that  time  the  party  taking  the  property  ought, 
in  my  judgment,  to  furnish  to  the  company  a  fund  the  interest 
of  which  would  be  equal  to  the  shortage  which  they  had  in  their 
earnings  during  that  time  as  compared  to  the  earnings  .  .  . 
up  to  the  time  the  maximum  is  arrived  at,  that  would  be  the  loss 
each  year.  Then  to  compl^ie  the  entire  transacticm  they  ought 
to  pay  to  the  company  a  fund  which,  capitalized  at  the  going  rate 
of  money,  would  return  to  the  company  permanently  the  perma- 
nent loss  which  they  had  sustained  in  having  the  Los  Angeles  dis- 
tributing system  taken  away  from  them.'' 

In  the  calculation  set  out  in  detail  in  the  Edgar  deposition  and 
in  company's  exhibit  'So.  54,  there  is  involved  practically  every 
factor  affecting  the  company's  property,  operation,  and  financial 
affairs.  Forty  separate  quantities,  the  majority  of  them  assump- 
tions and  all  of  them  estimates,  enter  into  the  detailed  calcula- 
tion. 

To  use  these  forty  factors,  certain  other  fundamental  assump- 
tions had  to  be  mada    It  was  assumed — 

1.  That  there  would  come  a  time  when  the  amount  of  sevei^ 
ance  damage  could  be  determined  definitely.  This  time  was  as- 
sumed to  be  the  year  1923,  and  the  controlling  elem«it  fixing  that 
time  was  not  the  net  return,  but  the  assumption  that  at  tliat 
time  the  generating  plants  would  again  satisfy  the  same  max- 
imum demand  they  were  able  to  satisfy  before  the  severance. 

2.  That  the  company  is  fully  and  properly  entitled  to  earn 
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upon  its  plant  each  year  the  sum  of  8  per  oent  in  excess  of  the  cost 
of  operation  and  depreciation. 

3.  That  this  Commission  will  between  now  and  1923,  and  for 
all  time  in  the  future,  allow  8  per  cent  net  on  the  capital  sum 
called  cost  of  property. 

On  this  structure  the  company,  using  the  Edgar  method^  ar- 
rives at  a  total  severance  damage  of  $10,908,836.32. 

The  second  method  is  set  out  in  detail  in  the  deposition  of  Mr. 
Samuel  Insull  and  in  company's  exhibit  l^o.  58.  This  witness 
divides  severance  damage  into  four  parts,  for  each  one  of  which 
he  finds  a  separate  money  equivalent,  viz. : 

1 .  Investment  damage  due  to  loss  of  diversity $1,588,421.00 

2.  Operating  damage  due  to  loss  of  diversity 4,355,133.14 

3.  Fixed  charges  on  idle  investment  1,215,703.48 

4.  Damage  due  to  difference  between  8  per  oent  net  return  on 

investment  obtainable  without  severance  (Los  Angeles 
Kailway  is  not  severed),  and  continuance  of  present  basis 
on  which  foregoing  calculations  are  based 3,387,439.71 

Total • $10,54M97.33 

The  first  item,  investment  damage  due  to  loss  of  diversity,  as- 
sumes that  the  total  cost  of  production,  transmission,  and  general 
property  less  such  property  as  is  included  in  this  application,  is 
$12,722,339.05.  The  peak  demands  for  the  year  ending  June  30, 
1916,  are  then  added,  and  from  the  total  is  deducted  the  quotient 
maximum,  and  the  result  shows  a  loss  of  diversity  of  7,972  kilo- 
watts for  the  system.  Thi3  investment  per  kilowatt  of  the  sum  of 
peak  demands  is  then  calculated  and  amounts  to  $199.25. 
The  second  item  of  damage  is  the  operating  damage  due  to  loss  of 
diversity  after  severanca  This  computation  makes  use  pf  the  fol- 
lowing factors : 

1.  Operating  ratio  for  the  year  ending  June  30,  1915,  before 
severance. 

2*  Estimated  gross  revenue,  after  severance,  Los  Angeles  Rail- 
way included. 

3.  Estimated  operating  expenses,  Los  Angeles  Kailway  in- 
.  eluded. 

4.  Depreciation  on  idle  investment. 

5.  Balance  of  estimated  operating  expense  and  depreciation. 

6.  Calculated  operating  expense  and  depreciation  on  the  basis 
of  ratio  to  gross  revenue  before  severance. 
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7.  Increase  due  to  severance.  Value  as  of  June  80,  1016,  per 
dollar  receivable  in  future  years,  calculated  on  4  per  cent  oom- 
potind  interest 

8.  Worth  of  yearly  amounts  of  increase  as  of  June  30,  1915, 
with  the  total  for  the  eight  years  from  1916  to  1923,  inclusive. 

9.  Capitalization  of  increase  of  1923  operating  expenses  at  the 
rate  of  6  per  cent. 

10.  Present  worth  as  of  June  30,  1915,  of  capitalized  increase 
on  4  per  cent  compound  interest. 

The  quantities  from  1  to  8,  inclusive,  are  calculated  separately 
for  the  years  1916  to  1923,  inclusive,  and  the  result  of  the  cwnpu- 
tation  is  a  total  for  this  item  of  severance  damage  of  $4,355,133.- 
14. 

The  third  part  of  the  severance  damage,  according  to  Mr.  In- 
suU,  is  fixed  charge  on  idle  investment.  This  idle  investment  is. 
found  by  deducting  from  the  total  of  the  company's  investment, 
for  each  year  from  1916  to  1923,  inclusive,  that  portion  of  the 
investment  which  is  estimated  as  remaining  in  use,  leaving  as  the 
balance  amounts  of  "idle  investment^'  varying  from  $2,675,489.- 
62  in  the  year  ending  June  30,  1916,  to  $137,228.11  in  July, 
1923.  It  is  then  assumed  that  it  takes  a  fixed  charge  of  12  per 
cent  on  each  year's  idle  investment  to  properly  sustain  that  in- 
vestment; and  the  sums  obtained  for  each  year  are  brought 
back  to  their  present  worth  on  a  4  per  cent  compound-interest 
basis  and  added,  resulting  in  a  total  of  $1,215,703.48.  This  cal- 
culation rests  on  the  unit  investment  per  kilowatt  of  maximum, 
and  this  unit  is  estimated  to  be  $227.67  for  the  years  1916  to 
1926,  $212.55  for  the  year  1922,  and  $204.98  for  the  year  1923. 

There  are  three  notes  on  the  table  showing  Mr.  InsuU's  compu- 
tations, explaining  why  there  is  no  duplication  between  the  last- 
mentioned  item  and  the  two  other  parts  of  the  severance  damage 
estimated  by  him  previously;  and  special  attention  should  be 
called  to  these  notes. 

Finally,  there  is  the  fourth  item  of  severance  damage  estimated 

by  Mr.  Insull  and  called  "damage  due  to  difference  between  8 

per  cent  net  return  on  investment  obtainable  without  severance 

and  continuance  of  present  basis  on  which  foregoing  calculations 

are  based."    This  particular  kind  of  severance  damage  amounts 

to  $3,387,439.71.     Th9  computation  rests  upon  the  assumption 
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that,  if  this  property  were  left  alone  b^rvireen  1916  and  1923,  the 
particular  portion  of  the  property  sustaining  the  business  outside 
of  Los  Angeles  would  earn  8  per  cent  net  on  the  investment  The 
computation  assumes  that  this  same  property  now  earns  slightly 
less  than  8  per  cent^  so  that  there  is  a  difference  between  the 
latter  percentage  and  the  assumed  8  per  cent  This  difference  is 
remarkably  small,  being  less  than  1  per  cent  If,  however,  the 
return  as  calculated  on  a  smaller  percentage  is  subtracted  from 
the  return  as  calculated  cm  the  8  per  cent,  there  results  a  differ- 
ence which  Mr.  Insull  considers  as  an  annual  loss  to  be  charged 
against  this  portion  of  the  severance  damage.  The  annual  losses 
are  then,  by  the  usual  method,  brought  down  to  their  present 
worth  on  a  4  per  cent  basis,  and  the  annual  loss  for  1923  is  as- 
sumed to  continue  in  perpetuity  and,  therefore,  capitalized  at  6 
pei'  cent.  This  capitalization,  too,  is  brou^t  to  its  present  worth, 
so  that  we  have  an  aggregate  loss  between  1916  and  1923  of  $1,- 
104,666.60  and  a  capitalized  loss  of  $2,282,773.11,  giving  the 
total  stated  above,  namely,  $3,887,439.71. 

Aside  from  the  merits  of  the  Edgar  and  Insull  methods  as  cor- 
rect and  scientific  standards  for  measuring  severance  damage,  it 
must  be  apparent  that  the  computations  are  not  only  extremely 
complicated  and  confusing,  but  also  that  they  involve  altogether 
too  many  arbitrary  and  violent  assumptions. 

It  would,  of  course,  transcend  the  scope  of  this  opinion  if  I 
were  to  analyze  every  one  of  the  many  hundreds  of  known  and  es- 
timated quantities  that  enter  into  these  computations.  I  believe 
it  necessary,  however,  to  point  out  some  of  the  most  important 
matters  that  attract  attention. 

In  the  Edgar  method  we  found  a  large  number  of  assumptions. 
One  of  the  most  important  of  these  is  the  estimate  that  in  1923 
the  peak  demand  in  kilowatts  will  again  be  equal  to  the  present 
peak  demand  of  55,880,  and  the  estimate  of  physical,  financial, 
and  operating  conditions  are  not  projected  beyond  that  year. 
The  assumed  annual  deficit  for  1923,  namely,  $390,845.59,  is 
assumed  to  continue  thenceforth  in  perpetuity,  and  for  that  rea- 
son is  capitalized  on  a  6  per  cent  basis,  resulting  in  a  lump  sum 
deficit  of  $6,514,093.17. 

It  is  clearly  evident  from  the  company^s  testimony  that  the 
principal  item  of  importance  is  net  earnings.    In  other  words,  if 
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the  company  ooald  be  assured  of  an  8  per  cent  net  retom  over  and 
above  the  cost  of  operaticm  on  whatever  capital  investment  it  maj 
have  at  any  given  time^  then  it  would  be  satisfied.  If  this  8  per 
cent  were  assured^  then  the  factors  of  load,  diversity,  interest 
rates,  operating  ratio,  present  worth  fact^,  depreciation  percent- 
ages, and  many  others  would  be  of  no,  or  entirely  secondary,  in- 
terest. In  the  Edgar  deposition,  however,  the  estimated  recov- 
ered peak  demand  is  made  the  basic  factor,  and  becomes  the 
stopping  point  for  projection  of  deficit  calculations.  It  is  clear 
that  aft^  1923  with  the  recovered  peak  demand  the  rate  of  net 
earnings  will  not  remain  staticmary,  but  continue  to  fluctuate, 
and,  according  to  the  trend  of  the  company's  omiputations,  ccm- 
tinue  to  increase  towards  the  desired  8  per  cent  The  assumed 
annual  deficit  in  1923  should,  therefore,  according  to  the  Edgar 
calculations,  within  a  measurable  pmod  change  into  annual 
profits;  and  if  this  is  probable,  why  should  not  such  a  condition 
be  allowed  to  reduce  the  severance  damage  after  1923  ?  As  the 
figures  now  stand,  the  loss  for  1923  remains  the  same  for  each 
subsequent  year  forever. 

The  company  has  recogmzed  that  this  point  is  one  of  Intimate 
inquiry,  and  has  devoted  the  entire  stppendiz  'T)"  in  its  brief  to 
this  one  subject  Realizing  the  importance  of  this  factor,  I  have 
given  considerable  study  to  this  appendix  *T).''  This  study  has 
rather  confirmed  my  opinion  that  the  assumption  of  a  permanent 
deficit  is  a  violent  and  unsound  one;  and  in  substantiation  of  this 
belief,  I  can  do  no  better  than  to  quote  from  the  company's  brief, 
appendix  *T)."  It  is  stated  there  that  "a  situation  of  so-called 
^permanent  deficit'  is  reached  when  present  plants  are,  after  sev- 
erance, again  loaded  to  present  maximum  demand.  Whatever 
further  growth  may  occur  involves  new  investment  in  generating 
plants,  and  cannot  be  related  to  use  of  present  investment,  unless 
there  comes  some  change  in  conditions,  such  as  increase  in  load 
factor,  or  increase  in  average  receipts  for  kilowatt  hour,  etc.,  etc. 
In  default  of  prospect  for  such  changes,  the  deficit  shown  in  the 
Edgar  computations  for  1923  must  be  considered  to  be  a  perma- 
nent deficit"     [Italics  mine.] 

The  company  uses  the  words,  "unless  there  comes  some  change 
in  conditions ;"  and  it  thai  goes  on  to  say  that  there  is  no  pros- 
pect for  such  changes  and  that  therefore  the  assumption  of  a  per- 
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manent  deficit  is  justified.  To  me  it  ia  clear  that,  if  any  point  has 
been  abundantly  proved  in  this  proceeding,  it  is  the  point  that 
«very  one  of  the  various  conditions  underlying  the  Edgar  deposi- 
tion is  subject  to  continual  and  rapid  change.  The  most  impor- 
tant item,  therefore,  in  the  Edgar  set-up,  and  an  item  totaling 
over  $6,500,000,  must  be  rejected  by  reason  of  the  unsoundness 
and  improbability  of  the  basic  assumption  alone. 

The  rest  of  the  Edgar  theory  and  also  the  bulk  of  the  InsuU 
theory  have  as  the  mainstay  of  their  structure  the  theory  that 
there  must  be  a  guaranty  of  an  8  per  cent  net  throughout  the 
iuture,  and  that  the  city  is  responsible  if  an  8  per  cent  net  should 
not  be  reached  after  severance  and  should  make  good  the  differ^ 
ence.  It  is  precisely  the  same  theory  that  we  have  already  en- 
countered in  the  discussion  of  going-concern  value. 

There  appear  throughout  the  company's  brief  regretful  allu- 
'Sions  to  the  company's  conviction  that  ordinary  men  with  or- 
dinary minds,  in  the  nature  of  things,  are  not  likely  to  grasp  the 
true  meaning  and  importance  of  the  theories  and  computations 
advanced  by  the  company's  witnesses;  else,  if  they  did,  truth 
would  be  apparent  I  believe  the  company's  fears  are  groundless, 
It  is  true  that  a  great  part  of  the  evidence  submitted  requires  tech- 
nical analysis,  and  the  Commission,  like  the  company  and  the 
<nty,  has  had  the  assistance  of  expert  knowledge.  But  aside 
from  the  details,  the  basis  for  both  the  Insull  and  Edgar  methods 
is  the  simple  proposition  that  the  city  must  guarantee  the  com- 
pany an  8  per  cent  return  over  and  above  operating  and  other  ex- 
penses and  taxes  and  depreciation  upon  a  certain  principal  sum, 
which  sum  is  taken  to  be  the  present  cost  of  the  properly,  and 
must  forever  pay  the  difference  between  such  net  income  as  the 
•company  estimates  it  will  earn  and  what  it  would  have  earned  if 
it  had  remained  undisturbed  by  the  city  and  under  assumed  ideal 
conditions.  Not  only  is  this  proposition  the  cornerstone  of  the  en- 
tire going-concern  value  and  severance  damage  structure,  but  the 
same  axiom  runs  in  many  variations  with  varying  effects  through 
many  of  the  numerical  elements  entering  into  the  detail  computa- 
tions. 

There  seems  to  be  no  necessity  to  further  add  to  this  discussion. 
The  principle  of  assumed  risk  is  one  which  in  this  case  cannot  be 
ignored.    It  is  not  only  unavoidable,  but  necessary,  that  the  fact 
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of  the  city's  l^al  right  and  its  readiness  to  enter  into  competition 
should  be  kept  in  mind  and  given  its  due  weight. 

I  am  impressed  by  the  uncertainty  of  most  of  the  factors  en- 
tering into  the  Edgar  and  Insull  methods.  The  various  percentr 
ages  assumed  for  interest,  discount,  depreciation,  net  return,  pres- 
ent worth,  etc.,  are  to  a  large  d^ree  arbitrary,  and  a  very  slight 
change  in  any  one  of  them  will  affect  the  results  by  hundreds  of 
thousands  of  dollars,  and  in  some  cases,  by  millions. 

In  the  Insull  deposition  the  second  item  of  damage,  namely^ 
the  operating  damage  due  to  loss  of  diversity,  begins  with  what 
should  be  a  known  factor ;  namely,  the  operating  ratio.  In  the  or- 
iginal calculation  made  by  Mr.  Insull  and  attacdied  to  his  deposi- 
tion, this  ratio  is  taken  at  44.2  per  cent ;  in  a  revision  made  short- 
ly after  the  taking  of  the  deposition  the  same  ratio  for  the  same 
computations  was  taken  at  59.05  per  cent.  In  the  calculation  for 
the  same  quantity  introduced  as  company's  eriiibit  No.  58 
(partial  severance),  the  operating  ratio  was  taken  at  57.09  per 
cent  The  same  ratio,  according  to  the  company's  annual  report 
to  the  Commission  for  the  year  ending  December  31,  1914,  is 
more  unfavorable  than  either  of  the  three  given  heretofore,  and 
equals  61.2  per  cent.  It  is  needless  to  say  that  if  the  latter  ratio 
were  used  in  the  computation  the  result  would  be  altogether  dif- 
ferent. Each  one  of  the  various  ratios  used  by  the  company's  wit- 
nesses is  no  doubt  the  best  figure  that  could  be  computed  with  the 
data  at  hand,  but  my  point  is  that  a  slight  change  in  this  ratio, 
upward  or  downward,  affects  each  year's  computation  from  1916 
to  1923,  and  thereafter,  as  far  as  the  permanent  deficit  is  con- 
cerned, by  many  thousands  of  dollars,  and  altogether  changes  Ihe 
result  by  millions. 

I  am  convinced  that  there  are  serious  duplications  within  the 
four  items  of  severance  damage  segregated  by  Mr.  Insull.  In  the 
Insull  computation,  also,  there  appears  a  fixed  charge  of  12  per 
cent  against  the  estimated  idle  property,  which  charge  is  to  be 
borne  by  the  city  from  1916  to  1923. 

Mr.  Insull  substantiates  the  12  per  cent  in  his  deposition  as 
follows : 

Q.  Do  you  regard  that  12  per  cent  upon  the  idle  investment 
too  high,  too  low,  or  very  conservative  ? 
P.U.R.1916F. 
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A.  I  think  that  it  is  conaervative. 

Q.  Do  you  not  think  it  is  too  high? 
•    A.  No.    The  money  is  wcMrth,  I  should  say,  8  per  c^it,  and 
tiiere  must  be  a  continuing  de^funeeiation  on  that  idle  investment 
and  there  must  be  taxes  on  it    I  think  that  12  per  cent  is  a  rea- 
sonaUe  amount. 

Q.  There  is  some  cost  alsoy  I  suppose,  in  maintaining  and  look- 
ing after  it  ? 

A.  Yes;  it  has  got  to  be  taken  care  of  and  protected.  Even  if 
you  take  a  lower  basis  for  money  than  8  per  ceat,  I  question  if 
you  could  get  through  with  less  than  a  fixed  charge  of  12  per 
cent 

The  use  of  an  8  per  cent  base  for  the  cost  of  nnmey  is,  of  course, 
entirely  inconsistent,  inasmuch  as  that  rate  has  been  taken  at  6 
per  cent  throughout  all  of  the  other  computations  made  by  the 
company.  The  cost  of  maintenance,  which  includes  ^^loaking  af- 
ter it,''  is  a  part  of  operating  expaases^  and  the  operating  dam- 
age, I  understand,  was  already  taken  care  of  in  a  previous  part  of 
the  severance  damages.  In  the  fourth  item  of  the  Insull  damage 
claims,  the  difference  between  the  claimed  8  per  cent  net  and  the 
estimated  net  on  a  continuance  of  the  present  basis  averages  less 
than  1  per  cent  for  the  years  1916  to  1923.  This  difference  bc^ 
tween  the  8  per  cent  and  the  various  percentages  that  it  is  esti- 
mated would  actually  continue  is  so  slight  that,  considering  the 
uncertainty  of  most  of  the  other  assumed  factors  entering  into 
the  calculation,  the  possibility  of  error  is  far  greater  than  this 
difference.  If  it  were  assumed,  for  instance,  that  this  Commis- 
sion would  not  allow  an  8  per  cent  net  between  1916  and  1923, 
but  would  allow  only  a  7  per  cent  net,  then  this  particular  ele- 
ment of  severance  damage  of  over  three  millions  would  not  only 
be  completely  wiped  out,  but  would  become  a  positive  quantity  in- 
stead of  a  negative  one. 

For  the  reasons  I  have  stated,  I  believe  the  Commission  should 
reject  in  its  entirety  the  method  used  by  Mr.  Edgar  in  his  com- 
putation of  severance  damage,  and  should  equally  reject  the 
methods  of  such  other  of  the  company's  witnesses  as  adopted  the 
Edgar  theory  as  to  the  city's  responsibility  for  possible  declining 
net  earnings  after  severance. 
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As  to  Mr.  Insull's  theory,  it  is  my  opinion  that  in  part  his 
method  is  sound.  In  so  far  as  he,  like  Mr.  Edgar,  bases  his  opm- 
putations  on  a  capitalization  of  lost  future  profits,  his  theory 
should  be  rejected,  but  Avhere  he  calculates  the  loss  to  the  company 
by  reason  of  plant  made  idle,  if  severance  does  occur,  and  of 
fixed  charges  on  the  idle  investment  for  such  period  of  time  as 
this  plant  will,  partiy  or  wholly,  remain  idle,  I  believe  him  to  be 
on  a  sound  basis  in  fact  and  in  law.  For  such  damages  or  losses 
the  city  is  directly  and  immediately  responsible.  It  remains  to 
measure  this  damage. 

The  method  determines: 

(a)  The  amount  of  plant  made  idle  after  severance; 

(b)  The  time  that  will  elapse  after  severance  and  before  the 
entire  remaining  plant  will  again  be  fully  loaded,  and  the  propor- 
tional yearly  increase  in  the  use  of  the  idle  portion  of  the  plant 
from  complete  idleness  to  complete  usefulness ; 

(c)  The  cost  of  maintaining  the  idle  plant  during  time  of  com- 
plete or  partial  usefulness,  having  regard  to  all  charges  properly 
to  be  assessed  against  such  plant 

This  is  the  method  used  in  part  by  Mr.  Insull  and  adopted  by 
the  city. 

Item  (a)  is  based  upon  the  unit  of  investment  per  kilowatt  of 
maximum  peak  demand ;  item  (b)  involves  estimates  of  growth 
of  outside  business  and  of  the  effect  of  the  increasing  demand  for 
electricity  for  many  uses;  of  load  factors  and  diversity  factors, 
and  of  the  relations  between  a  hydroelectric  and  a  steam  gener- 
ating plant;  item  (c)  involves  the  value  of,  or  investment  in,  the 
idle  plant,  and  a  consideration  of  operating  and  fixed  charges, 
such  as  administration,  engineering,  and  superintendence,  in- 
terest, depreciation,  maintenance,  taxes,  etc. 

There  is  a  wide  discrepancy  between  the  estimates  on  most  of 

these  items  between  the  company  and  the  city.     The  principal 

item,  namely,  the  amount  of  idle  investmait,  is  estimated  by  the 

company  to  be  $2,675,489.62  at  the  time  severance  takes  effect, 

and  $137,228.11  in  the  year  immediately  before  peak  recovery 

(company's  exhibit  No.  58).    The  city  on  a  different  basis  reaches 

corresponding  figures  of  $2,277,889.45  and  $582,519.50  (city's 

exhibit  No.  24).    In  each  case  the  amount  of  idle  investment  is 

determined  by  estimating  the  investment  per  kilowatt  of  coinci- 
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dwt  .piaxiinum  for  the  year  ending  June  30,  1915,  this  quantity 
being  55,880  kilowatts.  Dividing  the  total  investment  in  prop^ 
erty  applicable  to  this  division  in  any  one  year  by  this  coincident 
maximum,  gives  the  average  investment  per  kilowatt  for  any  one 
year.  In  Mr.  Insulins  computation  this  average  for  1916  to  1921, 
inclusive,  is  $227.67;  for  1922  it  is  $212.65;  and  for  1923  it  is 
$204.98.  The  city,  using  the  same  coincident  maximum  peak  of 
$55,880,  takes  as  the  average  investment  per  kilowatt  the  sum  of 
$216.55. 

The  period  of  peak  recovery  is  assumed  by  tl^  ocHnpany  to  be 
eight  years  and  by  the  city  three  years.  This  period  is  dependent 
upon  the  estimate  of  future  growth.  The  compairjr,  through  its 
witness  S.  M.  ^Kennedy,  presented  estimates  based  on  elaborate 
charts,  tables,  and  studies,  and  company's  exhibits  ITos.  38  to  43, 
inclusive^  are  a  most  detailed  and  thorough  presentation  of  Mr. 
Kennedy's  conclusions. 

These  estimates  of  growth,  or  of  the  future  development  of  the 
company's  outside  business,  are  of  very  considerable  importance 
in  this  proceeding.  In  the  item  we  are  now  considering,  namely, 
the  amount  of  money  it  will  take  to  sustain  the  idle  plant  until  it 
is  again  loaded,  this  estimate  of  growth  will  fix  the  time  after 
which  the  city  can  no  longer  be  held  responsible  for  any  matter 
growing  out  of  this  proceeding  and  connected  with  the  company's 
plant  or  business.  Mr.  Kennedy  in  his  forecasts  has  considered 
not  only  prospective  growth  in  the  use  of  the  company's  electric 
energy  in  the  outside  districts,  but  also  such  matters  as  rates, 
gross  earnings,  net  earnings,  and  various  classes  of  service,  and 
also  the  per  capita  income  of  a  large  ntimber  of  other  companies 
scattered  throughout  the  United  States. 

I  am  of  the  opinion  that  such  matters  as  go  towards  the  ques- 
tion of  net  return  should  be  left  out  of  consideration.  I  shall 
confine  myself,  as  stated  heretofore  in  the  item  of  going-concern 
value,  solely  to  the  question  of  determining  the  time  when  the 
company  will  again  be  able  to  dispose  of  the  same  quantity  of 
electric  energy  as  it  is  able  to  dispose  of  before  severance.  That 
as  a  matter  of  fact  this  company  uses  its  best  eflForts  to  secure 
whatever  business  it  can,  provided  the  business  is  not  conducted 
at  a  final  loss,  was  made  clear  by  Mr.  Kennedy  himself. 
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Mr.  Kennedy,  on  beins  asked  how  he  would  go  about  to  de- 
velop new  business  if  severance  did  occur,  stated : 

"I  would  do  this :  Presuming  there  were  severance,  that  sever- 
ance were  to  occur,  and  presuming  that  I  were  in  charge  of  the 
commercial  department  of  the  Edison  company,  I  would  go  out 
and  get  every  kind  of  electric  business  that  I  could  bring  into  the 
fold  and  get  as  many  kilowatt  hours  at  any  and  every  hour  of  the 
day  as  we  could  get*' 

And  again:  "I  got  business  and  loaded  up  our  lines.  If  I 
might  tell  you  of  a  conversation  about  ten  years  ago  between  the 
general  superintendent  and  myself:  At  that  time  the  company 
was  smaller  than  it  is  to-day,  and  when  we  were  negotiating  a 
big  contract,  one  that  might  affect  our  load  seriously  in  certain 
localities — I  generally  consult  with  the  general  superintendent, 
and  I  did  that  a  number  of  times  over  an  extended  period — and 
finally  one  day  he  said  to  me:  *Mr.  Kennedy,  you  get  the  busi- 
ness and  we  will  take  caore  of  iV  And  that  is  the  policy  I  have 
pursued  from  my  end.^' 

Mr.  Kennedy  made  estimates  of  growth  in  each  separate  dis- 
trict of  the  company.  In  doing  this  he  conferred  with  the  com- 
pany's local  repres^itative  in  each  district,  and  secured  from  him 
an  estimate  of  probable  future  development.  He  then  compared 
conditions  in  each  district  with  conditions  obtaining  in  preceding 
years;  included  in  his  computations  such  subsequent  changes  as 
may  be  accurately  predicted  as  to  the  business  of  certain  larger 
consumers;  determined  that  in  some  districts  increases  will  be 
more  rapid  than  in  the  past ;  that  in  other  districts  increases  will 
be  less;  and  arrived  at  a  final  summary,  adding  up  the  figures 
determined  year  by  year  for  each  district,  reaching  certain  aver- 
age percentages  as  they  were  shown  on  company's  exhibit  No.  43. 
As  one  of  the  reasons  for  the  recent  low  rate  of  increase  in  the 
electrical  business  and  as  a  justification  for  his  assumed  rate  of 
increase  for  the  next  eight  years,  Mr.  Kennedy  offered  a  com- 
pari^n  between  the  yearly  gross  earnings  per  capita  of  his  com- 
pany in  the  districts  outside  the  city  and  a  list  of  other  electric 
companies  in  various  other  parts  of  the  United  States.  His  con- 
clusion from  this  table,  which  is  given  as  table  IX.  hereunder, 
is  that  electrical  development  has  practically  reached  the  satura- 
tion point  under  existing  conditions  in  the  districts  covered  by  the 
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company  outside  the  eitj,  and  that  future  growth  in  coneequence 
will  be  miMsh  slower  than  in  the  past 

Table  IX. 

Per  Capita  Keoeipts  from  Sale  of  Electricity  in  Various  Districts  of  Southern 
California  Edison  Company  and  Comparative  Per  Capita  Receipts  of 
Other  Large  Companie 


Per  Capita 

Company. 

Location. 

Receipts 

from  Sale  of 

Electricity. 

r  Pomona 

$11.43 

Santa  Ana  .... 

6.96 

Kediands  

10.42 

^ 

Santa  Monica  . . 

11.71 

Southern  California  Edison  Company — 

Venice    

13.22 

District 

Redondo  . , 

Long  Beach  .... 

8.68 

8.00 

Monrovia 

7.78 

Whittier    

11.31 

Van  Nuys 

10.41 

Pasadena* 

9.36 

Buffalo  General  Electric  Company i . 

Buffalo 

6.35 

Union  Electric  Light  &  Power  Company  . . 

St.  Louis 

4.44 

Dfifivpr  GaB  &  Electric  Comnanv  . .  •  t  r  *  -  -  -  - 

Denver • 

8.86 

TTninn  Gim  A  'Rl«»ctric  Comnanv 

Cincinnati 

6.00 

'niiniipmip  I^iffhtinff  Comnanv 

Pittsburg 

Detroit 

•    4.22 

The  Edison  Electric  Illuminating  Company 

9.74 

Portland  Railway,  Light  &  Power  Company 

Puget  Sound  Traction,  Light,  k  Power  Com- 

pany ., 

Portland   

6.40 

Seattle 

aeveland,  0.   .. 

8.00 

Cleveland  Electric  Illuminating  Company  . 

7.26 

Rochester  Railway  &  Light  Company 

New  Orleans  Railway  &  Light  Company  . . 

Rochester,  N.  Y. 

8.30 

New  Orleans  . . . 

4.17 

Consolidated  Gas  &  Electric  Company 

San  Diego 

7.71 

Consolidated  Gas  &  Electric  Company 

Baltimore  

4.50 

The  Edison  Electric  Illimiinating  Company 

Boston 

7.42 

New  York  Edison  Company 

New  York 

7.14 

The  Edison  Electric  Illuminating  Company 

Brooklyn 

3.50 

The  Minneapolis  General  Electric  Company 
The  Philadelphia  Electric  Company 

Minneapolis  .. .. 

6.00 

Philadelphia  . . . 

4.53 

The  Commonwealth  Edison  Company 

Chicago 

7.60 

Pacific    Gas    &   Electric    Company    (whole 
system )   

San  Francisco  . . 
Outdde  of 

6.42 

Southern  California  Edison  Company 

Los  Angeles  .  • 

8.84 

*Total  business,  including  that  of  municipal  plant. 

Without  going  into  the  details  of  the  Kennedy  testimony  and 
exhibits  introduced  by  him,  or  into  the  argument  in  appendix 
"C,"  of  the  company's  brief,  I  will  state  that  Mr.  Kennedy  finally 
comes  to  the  conclusion  that,  by  taking  all  of  the  business  the 
company  can  profitably  secure,  a  period  of  eight  years  will  elapse 
before  the  property  made  idle  by  severance  will  again  be  in  com- 
plete and  permanent  use.  According  to  his  testimony  the  increase 
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in  both  maximnin  demand  and  in  kilowatt  hours  sold  for  eadi  of 
the  years  ending  June  30th  over  the  results  of  the  previous  year 
will  be  as  follows : 

Year  ending  June  30,  1916,  increase  over  preceding  year 2i% 

Year  ending  June  30,  1917,  increase  over  preceding  year 2^% 

Year  ending  June  30, 1918,  increase  over  preceding  year 3i% 

Year  ending  June  30, 1919,  increase  over  preceding  year 5  % 

Year  ending  June  30, 1920,  increase  over  preceding  year 7^% 

Year  ending  June  30, 1921,  increase  over  preceding  year 0  % 

Year  ending  June  30,  1922,  increase  over  preceding  year 9^% 

Year  ending  June  30,  1923,  increase  over  preceding  year 10  % 

It  should  be  noted  that  this  prospective  growth  is  estimated  on 
the  assumption  of  complete  severance,  and  is  subject  to  the  cor- 
rection that  the  result  up  to  the  expiration  of  the  railway  contract, 
on  November  1^  1921,  will  be  to  add  a  constant  railway  load, 
equivalent  to  the  railway  load  delivered  at  station  No.  3  during 
the  year  ending  June  30,  1915.  It  is  necessary  to  make  this 
correction  because  the  city,  under  the  language  of  its  application, 
is  not  intending  to  deprive  the  company  of,  or  interfere  with,  the 
business  resulting  from  its  contracts  with  the  electric  railway 
company. 

The  city  believes  that  the  assumption  on  the  part  of  the  com- 
pany of  an  eight-year  period  for  recovery  of  peak  demand  is  un- 
reasonabla  It  claims  that  the  investigations  of  company's  wit- 
ness Kennedy  appear  to  have  wholly  ignored  the  fact  that 
increases  in  the  electrical  business  are  very  largely  dependent 
upon  and  bear  a  somewhat  definite  relation  to  the  general  growth 
and  prosperity  of  the  community,  as  evidenced,  for  instance,  by 
bank  clearings,  postoffice  receipts,  assessed  valuation  of  property, 
and  of  population.  It  is  pointed  out  by  the  city  that  the  years 
1914  and  1915,  vnth  the  exception  of  the  last  few  months  of 
1915,  were  characterized  by  an  abnormally  small  d^ree  of  prog- 
ress in  general  conditions  making  for  prosperity  in  the  section 
covered  by  the  company's  system,  and  in  fact,  throughout  the 
country,  and  that  these  abnormal  conditions  are  not  a  reliable 
foundation  for  correct  averages.  The  city  believes  that  no  re- 
liable opinion  as  to  the  probable  future  increase  in  the  electrical 
business  in  the  territory  under  investigation  can  be  reached  by 
the  methods  adopted  by  Mr.  Kennedy  without  a  thorough  investi- 
gation of  the  general  conditions  of  growth  and  prosperity  in  the 

community  during  such  period. 
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Bef  erring  to  Mr.  Kwmed/s  testimony  of  per  capita  receipts  as 
shown  heretofore  in  table  IX.,  it  is  pointed  out  by  the  city  that 
casual  observation  of  the  earnings  per  capita  for  each  of  the  eleven 
districts  outside  the  city  shows  that  in  each  of  those  districts  in 
which  the  rate  is  comparatively  high,  the  character  of  electric 
business  is  peculiar  to  those  districts,  and  is  not  paralleled  in  the 
general  business  of  the  various  electric  companies  enumerated  by 
Mr.  Kennedy.  The  city  in  its  opening  brief  proceeds  to  analyze 
the  per  capita  receipts  from  a  number  of  districts,  and  comes  to 
the  conclusion  that  there  is  ample  opportunity  for  further  in- 
crease in  electrical  business  in  all  of  the  districts;  and  that  fur- 
thermore there  is  opportunity  for  expansion  into  new  territory 
from  the  centers  of  districts  now  existing. 

With  reference  to  operating  conditions  as  they  are  affected  by 
load  factors  and  diversity  after  severance,  the  city's  witnesses 
testified  that  the  direct  cost  of  production  will  decrease  as  the 
result  of  partial  severance ;  that  the  total  cost  of  production,  until 
peak  recovery,  will  be  substantially  the  same  as  under  the  condi- 
tions for  the  fiscal  year  from  1914  to  1915,  within  the  possibility 
of  accurate  determination ;  and  that  the  total  cost  of  production 
after  peak  recovery  will  be  reduced  as  compared  with  conditions 
for  the  fiscal  year  from  1914  to  1915.  In  support  of  these  con- 
tentions the  city's  witnesses  pointed  to  the  very  much. higher  cost 
per  unit  of  power  when  generated  by  steam  as  compared  with 
hydroelectric  generation,  and  to  the  increase  of  about  10  per  cent 
in  daily  load  factor  which  would  develop,  so  that  the  direct  cost 
of  production  per  unit  of  output  would  be  reduced  in  marked 
degree  as  the  result  of  partial  severance. 

In  its  opening  brief  the  city  sums  up  the  claims  of  its  witnesses 
resulting  as  a  consequence  of  this  condition,  and  states  that  the 
direct  annual  saving  during  the  peak-load  recovery  period,  com- 
puted on  the  basis  of  the  company's  own  generating  costs  as  de- 
veloped by  Mr.  Andree  (company's  exhibit  No.  50),  varies  from 
approximately  $32,000,  to  $21,000,  as  shown  by  tabulation  101- 
30  in  city's  exhibit  No.  24.  Mr.  Andree's  study  shows  that  the 
net  annual  increase  in  production  cost  resulting  from  partial 
severance  will  vary  from  $23,000  to  $26,000  during  the  period  of 
peak-load  recovery. 
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Regarding  these  differences  the  city  claims : 

First,  that  they  are  small  and  well  within  the  limits  of  definite 
determination  by  methods  available  for  the  study  of  such 
problems. 

Second,  taking  into  account  the  ultimate  active  utilization  of 
the  plant  employed  during  1914-15  and  the  possibility  of  carry- 
ing a  system  peak  some  4,000  kilowatts  higher  than  for  that  year 
without  further  increase  in  plant  investment,  the  total  production 
cost  under  these  conditions  will  be  less  than  under  the  conditions 
of  1914-15. 

Third,  the  operating  expenses  included  in  the  compan/s  figures 
are  excessive  by  $25,000  per  year  on  an  average.  Approximately 
one  half  of  this  excess  disappears  with  a  proper  reduction  in  the 
operating  costs,  as  the  Los  Angeles  No.  3  station,  which  the  city 
claims  should  be  operated  as  a*  switching  station  and  substation, 
and  not  as  a  steam  reserve.  The  remainder  of  such  excess  results 
from  an  undue  allowance  for  the  annual  cost  of  labor  at  the  Long 
Beach  steam  plant  as  estimated  by  the  company.  (Testimony  of 
Mr.  Eoss,  Tr.  3299.) 

On  the  basis  of  the  foregoing  claims  it  is  urged  that  the  condi- 
tions of  operation  of  the  company's  generating  plants  and  trans- 
mission system  will,  on  the  whole,  be  improved  as  the  result  of 
partial  severance  rather  than  damaged;  and  that  such  improve- 
ment will  continue  so  long  as  the  company  maintains  the  general 
character  of  its  load  in  conformity  with  that  which  will  be  left  to 
it  as  a  result  of  such  severance  and  without  the  assumption  of  any 
improvement  in  load  factor. 

The  company  denies  altogether  the  claims  of  the  city  with 
reference  to  the  operating  conditions  after  severance,  and  espe- 
cially the  correctness  of  the  testimony  of  Professor  Durand,  who 
testified  for  the  city  on  the  advantages  assumed  to  accrue  to  the 
company  on  severance  by  reason  of  conditions  of  stream  flow. 

Appendix  "E**  in  the  company's  brief  is  devoted  to  this  par- 
ticular issua  It  is  pointed  out  that  the  city's  witnesses  have 
made  incorrect  use  of  the  figures,  and  do  not  understand  the 
proper  relations  of  the  quantities  involved.  Summarized,  the 
company's  position  is  that  it  must  operate  in  dry  years  and  in 
wet  years,  and  must  operate  during  interruptions  to  transmission 
lines,  and  that  steam  capacity,  which  it  must  provide,  must  neces- 
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sarily  be  capacity  which  will  take  care  of  its  business  under  all 
circumstances.  The  company  holds  that  a  theoretical  treatment 
of  this  subject  is  impracticable,  and  that  reliance  must  be  had 
upon  the  practical  experience  of  its  skilled  and  experienced  oper- 
ating men. 

It  is  difficult  for  a  layman  to  draw  sound  conclusions  in  a 
highly  technical  matter  like  this  when  experts  hold  such  dia- 
metrically opposing  views.  I  will  here  make  only  one  observa- 
tion. The  testimony  in  this  case  shows  that  this  company's  system 
is  directly  connected  with  the  transmission  and  generating  sys- 
tems of  two  other  large  power  companies,  and  that  agreements 
relating  to  the  mutual  interchange  and  exchange  of  .electric  energy 
exist  between  these  companies.  A  similar  connection  with  the 
city's  power  lines  is  also  practicable.  With  this  fact  in  mind  it 
would  appear  that  the  relatively  large  importance  given  to  the 
required  reserve  steam  capacity,  after  severance,  is  exaggerated. 

The  varying  annual  amounts  to  support  the  idle  investment  are 
based  by  Mr.  InsuU  on  a  straight  12  per  cent  allowance,  while 
the  city  allows  8  per  cent  on  the  depreciated  value  of  the  idle 
plant  plus  2.82  per  cent  for  depreciation,  on  the  depreciated  value 
of  the  plant,  which  total,  10.82  per  cent,  corresponds  to  9.62  per 
cent  on  the  cost  of  the  idle  plant.  This  percentage  is  supposed 
ta  take  care  of  the  entire  cost  of  maintaining  the  idle  plant  pend- 
ing peak  recovery.  Looking  upon  the  question  of  severance  in 
its  entirety,  I  find  myself  in  agreement  with  the  company's  opin- 
ions as  expressed  in  appendix  "D"  in  this  brief,  that  in  the  last 
analysis  all  of  the  advanced  theories,  methods,  and  estimates  must 
be  judged  by  common  standards  of  reasonableness.  It  cannot  be 
stated  too  clearly  that  notwithstanding  all  of  the  conflicting  com- 
putations submitted  by  the  company,  involving  literally  thousands 
of  factors,  the  company's  entire  claim  rests  fundamentally  upon 
a  simple  proposition,  namely,  it  finds  itself  at  this  time  in  a  cer- 
tain financial  condition  as  regards  investment,  securities,  earn- 
ings, and  dividends.  This  condition,  according  to  the  company, 
must  not  be  disturbed.  If  it  is  disturbed,  then  a  simi  sufficiently 
large  must  be  turned  over  to  the  company,  at  once,  to  guarantee 
the  maintenance  of  the  present  conditions  in  perpetuity. 

That  is  to  say,  if  I  have  invested  $100  in  a  public  utility  enter- 
prise returning  me  8  per  cent  net>  it  is  not  sufficient  that  the  $100 
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be  returned  to  me  with  damages;  it  is  not  enough  that  I  am  free 
to  take  the  $100  and  damages  and  invest  the  sum  in  any  manner 
I  see  fit  All  this,  according  to  the  compan/s  theory,  is  not  suf- 
ficient I  must  have  immediately  a  sum  large  enough  to  secure 
for  me  forever  the  same  income,  at  a  4  per  cent  rate  of  return, 
and  consequently  with  a  4  per  cent  rate  of  risk,  as  I  received  at 
the  time  the  just  compensation  was  fixed  at  the  8  per  cent  rate  of 
return  with  an  8  per  cent  risk. 

Koughly,  the  company  claims  $10,700,000  severance  damages. 
If  it  could  earn  8  per  cent  its  returns  would  be  $856,000.  It 
has  been  shown  heretofore  in  this  opinion  that  the  total  net  earn- 
ings from  the  company's  entire  electric  business  in  the  city  of 
Los  Angeles  for  the  year  ending  June  30,  1916,  were  $870,- 
009.50,  and  that  these  net  earnings  were  in  excess  of  8  per  cent 
on  the  investment.  The  amount  claimed  for  severance  damage 
alone  would,  therefore,  be  sufficient  if  invested  with  an  8  per  cent 
risk,  to  return  profit  equal  to  all  of  the  profits  made  by  the  com- 
pany from  its  Los  Angeles  electric  business. 

The  matter  of  determining  the  amount  of  damages  a  corpora- 
tion is  entitled  to  whrai  a  portion  of  its  entire  system  is  condemned 
by  public  authority  is  one  which  is  comparatively  new,  and  which 
commissions  and  courts  have,  as  yet,  rarely  been  called  to  pass 
upon.  The  principle  of  paying  for  severance  damage  in  the  case 
of  land  taken  under  eminent  domain  proceedings  is  well  estab- 
lished. In  a  number  of  court  decisions  the  general  subject  of 
severance  damages  was  a  secondary  consideration,  and  in  a  few 
cases  only  have  the  courts  made  a  direct  finding  or  laid  down  gen- 
eral principles  regarding  this  question. 

A  careful  review  of  the  decisions  of  courts  and  commissions 
shows  that  damage  to  property  by  reason  of  severance  is  uniform- 
ly allowed,  but  I  find  nowhere  a  decision  bearing  definitely  on 
the  question  of  damage  done  to  the  business  of  a  public  service 
corporation  by  reason  of  severing  of  one  portion  of  the  plant 
from  the  other,  or  on  the  question  of  methods  and  principles  to 
be  followed  in  finding  the  amount  of  such  damage. 

After  giving  all  of  the  evidence  careful  consideration  I  am  led 
to  the  following  conclusions : 

(1)  The  basis  for  the  determination  of  the  amount  of  idle 
investment  at  the  time  severance  takes  place,  as  used  in  the  InsuU 
method,  is  a  reasonable  one,  and  I  have  taken  as  the  unit  of  in- 
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vestment  per  kilowatt  of  coincident  maximum  the  sum  of 
$227.67,  which  is  taken  as  the  average  unit  per  kilowatt  over  the 
period  of  peak  recovery. 

(2)  The  estimated  period  for  peak  recovery  I  have  taken  at 
five  years.  In  arriving  at  this  figure  I  have  taken  into  considera- 
tion all  of  the  testimony  given  by  Mr.  Kennedy  and  by  other  wit- 
nesses for  the  company.  I  have  also  given  consideration  to  the 
testimony  and  exhibits  introduced  by  the  city's  witnesses.  It  is 
my  conclusion  that  the  company's  estimate  is  too  pessimistic,  and 
that  the  witnesses  of  the  city,  on  the  other  hand,  are  too  optimistic. 
I  believe  that  it  is  entirely  reasonable,  taking  everything  into  con- 
sideration, to  assume  that  the  business  of  this  company  as  a  whole 
cannot  increase  for  a  considerable  time  to  come  in  precisely  the 
same  ratio  as  it  has  increased  during  a  considerable  period  in  the 
past.  But  I  am  not  convinced  that  the  possibilities  of  very  con- 
siderable expansion  of  the  electrical  business  in  outside  territory 
served  by  this  company  have  reached  their  limit;  and  I  am  satis- 
fied that  electric  energy  is  continually  being  adapted  to  new  pur- 
poses, and  that  its  use  is  bound  to  develop  both  intensively  and 
extensively. 

If  a  straight  line  is  drawn  on  the  company's  historical  chart 
(exhibit  No.  44)  between  the  initial  and  ultimate  points  on  the 
curve  denoting  thousand  kilowatts  generated  peaks,  the  average 
rate  of  increase  for  this  quantity  between  the  years  1904  and 
June  30,  1915,  will  be  ascertained.  This  line  will  give  an  aver- 
age rate  of  increase  for  the  company's  total  business,  both  inside 
and  outside  of  Los  Angeles.  If  a  parallel  line  is  drawn  from  the 
initial  point  after  severance  has  occurred,  on  June  30,  1915, 
assuming  partial  severance,  when  the  maximum  peak  will  have 
dropped  from  55,880  to  43,272,  it  will  be  noted  that  this  second 
parallel  line  intersects  the  65,880  maximum  peak  line  almost 
exactly  at  the  end  of  three  years.  Assuming,  therefore,  an  aver- 
age rate  of  growth  for  the  next  three  years  corresponding  to  the 
average  rate  of  growth  between  1905  and  June  30,  1915,  the 
estimates  of  the  city's  witnesses  regarding  peak  recovery  would 
appear  to  be  substantiated  by  this  curve.  I  believe,  however,  that 
this  estimate  is  too  optimistic. 

If  a  strai^t  line  is  drawn  from  the  generated  peaks  point  at 
the  time  of  severance,  June  30,  1915  (43,272  kilowatts),  and 
terminating  at  the  line  for  the  year  1921  at  the  same  point  which 
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the  company's  ctirve  has  reached  at  that  time,  and  if  the  straight 
line  is  prolonged  beyond  that  point,  the  present  peak  demand  will 
be  reached  after  a  lapse  of  approximately  six  and  one-half  years. 
This  last  line  wonld  correspond  to  the  average  growth  of  outside 
business  after  severance  as  estimated  by  the  company  and  disre- 
garding the  loss  of  the  Los  Angeles  railway  load,  which  will  occur 
in  1921,  irrespective  of  whether  severance  occurs  or  not,  and  for 
which,  manifestly,  the  city  cannot  be  held  responsible.  I  believe 
that  this  estimate  of*  future  growth  is  too  pessimistic 

Such  a  conclusion,  I  believe,  is  substantiated  by  a  comparison 
of  the  trend  of  the  respective  curves  for  kilowatt  generated  peaks 
as  before  and  after  severance,  prior  to  1915,  that  is,  before  sever^ 
an'ce,  the  peak  curve  shows  yearly  increases  as  follows: 


Year. 

Generated 

Maximum 

Peak  in 

Kilowatts. 

10,000 
13,000 
17,000 
22,000 
28,000 
36,500 
41,500 
45,500 
50,000 
65,000 
53,750 
55,880 

Increase 
over  Preced- 
ing Year  in 
miowatts. 

Bate  of 
Increase, 
Percent. 

1904 

""3,000    *' 
4,000 
5,000 
6,000 
8,500 
5,000 
4,000 
4,500 
5,000 
•1,250 
2,130 

1905 

30 

1906 

31 

1907 

29 

1908 

27 

1909 

30 

1010 

14 

1911 

10 

1912 

10 

1913 

10 

1914 

•2 

June  30,  1915  (one-half  year)    

4 

•Decrease. 

The  average  yearly  rate  of  increase  over  the  entire  period  from 
June,  1904,  to  June  30,  1916,  inclusive,  is  18  per  cent. 

It  is  my  opinion  that  a  conservative  estimate  of  the  time  that 
will  elapse  before  the  company's  idle  plant  will  again  be  fully 
loaded  will  be  found  if  a  point  is  selected  midway  between  the 
two  projections  referred  to.  And  this  point  will  reach  the  maxi- 
mum generated  peak  kilowatt  line  as  it  exists  previous  to  sever- 
ance (55,880  kilowatts),  four  and  one-half  years  after  June  30, 
1916.  As  compared  to  the  rates  of  increase' before  severance,  the 
rates  as  estimated  by  me  after  severance  will  at  once  appear  rea- 
sonable. They  are,  neglecting  decimals,  3  per  cant  for  the  first 
year,  4  per  cent  for  the  second  year,  7  per  cent  for  the  third  year, 
6  per  cent  for  the  fourth  year,  and  6  per  cent  for  the  fifth  year, 
being  an  average  rate  of  increase  of  5  per  cent  as  compared  with 
average  rate  prior  to  severance  of  18  per  cent 
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It  is  my  conclusion  that  too  great  refinement  in  calculation  is 
not  warranted  in  estimates  of  this  sort,  and  that  a  five-year  period 
should  be  taken  as  the  time  necessary  for  peak  recovery. 

(3)  As  regards  unfavorable  operating  conditions  causing  addi- 
tional losses  by  reason  of  unfavorable  load  factors,  I  am  of  the 
opinion  that  f>redictions  for  the  future  are  so  uncertain  and  sub- 
ject to  such  a  large  number  of  unknown  or  qualifying  circum- 
stances, that  it  is  unwise  to  speculate  either  in  the  direction  of  an 
improved  load  factor,  and  therefore  an  improved  operating  ratio, 
as  does  the  city,  and  equally  unwise  to  assume  the  opposite  condi- 
tion as  does  the  company.  It  is  my  opinion  that  future  operating 
conditions,  except  for  idle  plant,  should  be  left  out  of  the  com- 
putation, 

(4)  Coming  to  the  amount  of  money  to  be  allowed  annually  to 
take  care  of  the  idle  plant  until  such  time  as  it  can  be  fully  used, 
I  am  of  the  opinion  that  this  allowance  should  be  determined  on 
the  basis  of  the  cost  of  idle  plant  or  investment  in  idle  plant,  and 
not  on  the  basis  of  its  present  or  depreciated  condition.  I  believe 
the  plant  should  be  sustained  during  the  period  of  recovery  on  the 
same  basis  as  the  useful  plant  as  regards  "cost  of  money"  or  fixed 
charges ;  that  is,  it  is  my  opinion  that  6  per  cent  should  be  allowed 
as  the  cost  of  capital.  In  addition,  I  believe  it  is  reasonable  to 
take  as  an  allowance  for  depreciation  the  2.82  per  cent  on  the 
cost  of  the  idle  plant,  which  percentage  was  found  to  correspond 
to  the  actual  depreciation  as  it  occurs  in  this  company's  gener- 
ating, transmission,  and  general  property.  There  should  further 
be  made  an  allowance,  in  my  c^inion,  for  tools  and  maintenance 
and  upkeep  of  the  idle  plant  during  the  period  of  recovery,  and 
this  percentage  I  have  taken  as  1.18,  making  a  total  for  all  three 
items,  namely,  fixed  charges,  depreciation,  and  maintenance,  aU 
10  per  cent. 

(5)  The  reduction  to  present  worth  I  believe  should  be  made 
through  a  4  per  cent  compound  interest  factor. 

Taking  all  of  the  evidence  into  consideration,  I  find  as  a  fact 
that  the  just  compensation  for  the  damage  to  the  remaining  plant 
by  reason  of  the  proposed  severance  of  the  property  here  under 
consideration  will  be  the  sum  of  $905,521.54. 

The  computation  by  which  my  finding  of  severance  damage  is 
reached  is  shown  in  table  X.,  on  the  following  page. 
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Unamortized  Bond  Discount  and  Expense. 

In  addition  to  its  separate  claims  for  physical  property  value, 
going-concern  value,  and  severance  damages,  tbe  company  claims 
just  compensation  for  a  fourth  item,  namely,  unamortized  bond 
discount  and  expense,  of  $380,340.04.  Mr.  Trott,  for  the  com- 
pany, testified  that  the  final  amount  of  unamortized  bond  dis- 
coimt  and  expense  as  of  June  80,  1915,  was  $1,991,309.09,  and 
that  of  this  amount  he  attributed  to  the  property  proposed  to  be 
taken  by  the  city  of  Los  Angeles  the  sum  of  $380,840.04.  He 
states  that  he  made  this  segregation  on  the  principle  that  the 
amount  given  is  the  proportion  of  the  total  amount  of  unamor- 
tized bond  discount  based  upon  the  ratio  that  the  cost  of  the  prop- 
erty sought  to  be  acquired  bears  to  the  cost  of  the  total  operative 
property.  In  its  brief  the  company  merely  says:  "We  submit 
that  this  unamortized  bond  discount  and  expense  is  a  proper  sum 
to  be  added  to  the  inventory  and  appraisal  of  physical  property." 

I  am  of  the  opinion  that  this  item  can  have  no  separate  place 
in  the  determination  of  the  just  compensation  to  be  paid  by  the 
city  for  this  property.  Such  unamortized  bond  discount  and  other 
unamortized  expenses  as  are  a  proper  charge  to  the  distributing 
system  and  other  property  embraced  in  this  proceeding  are  in- 
cluded in  the  just  compensation  for  property  and  business  as 
heretofore  found.  If  there  should  be  any  unamortized  amounts 
remaining  against  such  property  it  must  be  assumed  that  the 
company  will  satisfy,  with  the  amount  paid  by  the  city,  whatever 
obligations  may  be  outstanding  against  this  particular  portion  of 
its  plant  It  must  also  be  remembered  that  this  company  will 
not  go  out  of  business,  but  continue  to  earn  its  operating  expenses 
and  fixed  charges,  including  unamortized  bond  discount. 

In  this  case  unamortized  bond  discount  and  expense  has  been 
considered  in  connection  with  interest  during  construction,  al- 
though not  as  a  separate  item,  in  the  fixing  of  the  just  compensa- 
tion, and  I  see  no  reason,  therefore,  to  further  discuss  this  sub- 
ject 

Other  Claims. 
Two  additional  claims  made  by  the  company,  namely,  damage 
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to  station  No.  3,  $416,000,  and  cost  of  rebuilding  lines  around 
the  city,  $1,000,000,  are  based  on  the  assumption  of  "complete 
severance."  I  have  heretofore  dealt  with  the  question  of  com- 
plete versus  partial  severance,  and  reached  the  conclusion  that 
the  city  does  not  propose  to  deprive  this  company  of  any  of  its 
property  or  of  its  rights  except  those  listed  in  the  city's  applica- 
tion and  in  appendix  "A"  attached  to  this  opinion.  Taking  this 
view,  the  two  items  just  enumerated  cannot  be  considered  in  thb 
proceeding. 

It  has  been  possible  to  discuss  and  analyze  in  this  opinion  only 
a  portion  of  the  testimony  and  exhibits  presented  in  this  case. 
!N'evertheless,  all  of  the  testimony  and  exhibits  have  had  careful 
consideration.  In  addition  to  the  evidence  the  very  able  and 
complete  briefs  of  counsel  for  both  the  city  and  the  company  have 
been  of  great  assistance  in  arriving  at  condusions  and  have  much 
lightened  my  task. 

I  shall,  hereunder,  make  my  findings  of  fact  and  reccmimend 
their  adoption  by  the  Commission.  Before  doing  this,  however, 
I  desire  to  give  expression  to  a  thought  which  in  the  course  of  this 
proceeding  has  more  and  more  strongly  impressed  itself  upon  my 
mind. 

This  opinion,  I  am  convinced,  would  be  incomplete  and  not 
conclusive  if  it  ended  with  the  setting  down  of  a  figure  of  just 
compensation.  The  Commission  in  a  proceeding  of  this  kind,  it 
is  true,  must  act,  as  must  a  judge,  upon  the  evidence,  and  not  as 
an  investigating  body  only;  it  certainly  should  not  act  in  the 
capacity  of  an  advocate  for  the  public  as  against  a  utility ;  and  I 
have  had  this  duty  before  my  eyes.  When,  however,  in  a  case 
of  this  magnitude  and  with  so  many  fundamental  questions  at 
issue,  the  evidence  is  replete  with  statements  and  testimony  touch- 
ing upon  the  larger  issues  behind  this  proceeding,  the  presiding 
commissioner  would  know  himself  to  be  negligent  if  he  ignored 
these  issues.  Terms  such  as  "economic  waste"  or  "economic 
crime"  are  vague  and  require  definitions.  But  no  thoughtful 
man  can  fail  to  realize  that  they  stand  for  real  things  of  vast 
importance. 

It  must  be  borne  in  mind  that  there  does  not  appear  to  be  any 
precedent  in  the  United  States  for  the  proceeding  before  tis. 
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Since  the  adoption  of  the  California  Constitution,  in  1879^ 
citiee  have  had  the  right  to  condemn  and  take  over  all  or  part  of 
public  utility  plants,  hence  we  are  dealing  with  a  situation  where 
the  company  built  all  of  its  plant,  was,  in  fact,  created  as  a  cor- 
poration, and  has  had  its  entire  extension  subsequent  to  the  time 
when  plain  declaration  was  made  in  the  Constitution  that  at  any 
time  a  municipality  could  take  over  a  part  of  its  plant.  It  cannot 
now  be  urged,  therefore,  that  a  large  investment  was  made  with- 
out notice  of  the  right  of  the  city. 

I  am  fully  aware  that  it  is  not  the  function  of  this  Commission 
to  drive  bargains  for  cities  in  obtaining  property  of  public  utili- 
ties, nor  to  act  in  a  manner  as  will  help  a  city  to  get  these  plants 
cheaply  or  at  any  but  a  fair  price,  but,  on  the  other  hand,  I  be- 
lieve it  to  be  the  duty  of  this  Commission  to  so  interpret  the  law 
under  which  it  acts  as  to  make  it  possible  to  give  the  law  effect. 

I  say  this  having  in  view  the  law  as  a  protection  to  the  com- 
pany as  well  as  to  the  citj.  In  my  view,  a  proceeding  such  as  this 
for  condemnation  and  taking  over  the  plant  of  the  public  utility, 
is  a  protection  to  the  utility  as  well  as  an  opportunity  for  the 
city.  Under  the  Constitution  and  the  law,  as  it  now  stands  in 
California,  any  city  at  any  time  can  parallel  the  existing  plant  of 
a  public  utility  and  go  into  immediate  competition  for  business 
without  giving  any  consideration  to  economic  questions  involved, 
such  as  duplication  of  plant  for  a  given  amount  of  service,  or  the 
serious  result  in  the  company's  finances  and  general  condition 
that  inevitably  results,  and  therefore  any  law  which  provides  a 
way  by  which  a  city  may  first  seek  and  acquire  the  existing  plant 
rather  than  to  seriously  injure  its  owners  by  paralleling  and  com- 
peting is  a  protection  to  the  company  involved.  This  emphasizes 
the  necessity  for  so  interpreting  the  law  as  to  make  its  operation 
feasible.  Because  if  this  is  not  done  it  is  inevitable  that  cities, 
being  ambitious  to  furnish  their  inhabitants  with  public  utility 
service,  will  entirely  disregard  an  unworkable  law  for  condemna- 
tion, and  proceed  directly  and  immediately  to  duplication  and 
competition. 

The  city  of  Loe  Angeles  has  the  right  and  power  to  develop  and 
distribute  electric  energy  within  and  without  its  boimdaries.    It 

P;U.R.1916F. 


Digitized  by 


Google 


718  CALIFORNIA  RAILROAD  COMMISSION. 

is  equipped  to  render  this  public  service,  and  it  will  undoubtedly 
render  it,  in  competition  with  privately  owned  public  utilities,  if 
need  be,  or,  preferably,  after  private  competition  has  been  done 
away  with.  If  the  first  alternative  must  be  adopted  the  resulting 
duplication  of  the  distributing  system,  the  needless  duplication 
of  service,  and  the  competitive  struggle  will  cause  much  friction, 
much  loss,  and  benefit  only  a  very  few.  The  result  must  be  much 
economic  waste. 

This  Commission  is  convinced  of  the  soundness  of  the  doctrine 
that  utility  service  involving  so-called  natural  monopolies  can  best 
be  rendered  as  a  monopoly,  public  or  private.  K  the  city  elimi- 
nates competition  and  buys  private  utility  property,  the  just  com- 
pensation, as  it  does  in  this  case,  must  include  severance  damages. 
Severance  damage  is  not  an  element  of  value;  it  is  an  element  of 
loss ;  it  is  waste.  The  city  pays  and  in  return  receives  nothing. 
In  this  instance  the  amount  is  large.  The  question  arises.  Is 
there  a  better  solution  of  the  problem;  better  for  both  parties? 
If  a  third  alternative  exists,  an  alternative  eliminating  the  eco- 
nomic waste  of  duplication  and  the  payment  of  severance  damage 
and  yet  accomplishing  what  the  city  desires  to  accomplish,  I  am 
of  the  opinion  that  every  attempt  should  be  made  to  find  a  work- 
able basis  for  such  a  solution. 

This  opinion  is  not  the  place  for  the  discussion  of  the  details  of 
possible  plans.  There  is  no  question,  however,  that  a  solution 
advantageous  to  both  the  city  and  company  can  be  found.  Los 
Angeles  is  not  the  only  city  that  has  to  face  and  solve  this  prob- 
lem ;  a  problem  coming  up  of  tener  as  public  ownership  makes  its 
way  in  our  country.  Chicago  and  Elansas  City,  in  a  measui^ 
solved  it. 

An  agreement  between  the  city  and  the  company  is  practicable 
and  should  be  possible.  The  fundamental  terms  of  such  an  agree- 
ment must  be  the  recognition  by  the  company  of  a  plan  involving 
unhindered  and  rapid  development  towards  complete  public  own- 
ership and  service  of  electric  li^t,  heat,  and  power  in  Los  An- 
geles ;  avoidance  of  duplicate  construction,  avoidance  of  competi- 
tion between  the  private  utility  and  the  city,  avoidance  of  the 
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crippling  of  the  private  utility  from  the  financial  and  operating 
points  of  view,  frank  co-operation  between  the  city  and  the  utility 
during  the  period  of  readjufitment,  and  elimination  of  severance 
damages. 

This  Commission  must  act  as  is  prescribed  for  it  by  the  law. 
But  beyond  that  it  sees,  in  this  case,  the  need  for  constructive 
action  and  desires  to  contribute  towards  an  intelligent  and  fair 
solution  with  all  its  means. 

I  find  the  following  facts  and  recommend  their  approval  by  the 
Commission : 

City  of  Los  Angeles,  a  municipal  corporation,  and  Board  of 
Public  Service  Commissioners  of  the  city  of  Los  Angeles,  having 
filed  with  the  Railroad  Commission  a  petition  setting  forth  the 
intention  of  said  city  to  acquire,  under  eminent  domain  proceed- 
ings, the  distribution  system  and  other  property  of  the  Southern 
California  Edison  Company,  as  described  in  the  application  and 
in  appendix  "A''  attached  to  this  opinion  and  findings,  and  ask- 
ing the  Railroad  Commission  to  fix  and  determine  the  just  com- 
pensation to  be  paid  to  said  Southern  California  Edison  Company 
for  the  property  described;  and  due  notice  having  be^i  given 
said  company,  and  public  hearings  having  been  held,  and  South- 
ern California  Edison  Company  and  city  of  Los  Angeles  having 
been  accorded  full  opportimity  to  present  such  evidence  as  they 
might  desire  to  submit,  and  each  of  the  said  parties  having  taken 
advantage  of  the  said  opportunity  and  having  presented  all  of  the 
evidence  which  each  party  desired  to  present;  and  the  Commis- 
sion being  fully  apprised  in  the  premises, — the  Railroad  Commis- 
sion hereby  finds  as  a  fact  that  the  just  compensation  to  be  paid 
by  the  city  of  Los  Angeles  and  by  the  Board  of  Public  Service 
Commissioners  of  the  city  of  Los  Angeles  to  Southern  California 
Edison  Company  for  all  of  the  said  compan/s  distributing  system 
and  other  property,  as  described  in  the  application,  and  in  appen- 
dix "A,"  attached  hereto  aud  made  a  part  hereof,  is  the  sum  of 
$4,905,521.54. 
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KB  SIERRA  ELECTRIC  POWER  COMPANY. 

[Decision  No.  3713;   Application  No.  2266.] 

Certificate  of  convenience  »  Electric  utility  »  Success  doubtful. 

1.  The  California  Commission  refused  a  certificate  of  convenience 
to  a  company  to  exercise  privileges  under  certain  franchises  to  con- 
struct and  operate  a  hydroelectric  plant  and  distributing  system,  where 
it  was  convinced  that  the  undertaking  could  not  be  successful  on  ac- 
count of  the  small  demand  for  electric  energy  and  the  existence  of  an- 
other utility  having  a  large  surplus  of  available  oiergy. 

Certificate  of  convenience  ^  To  exercise  privileges  under  franchises 
subject  to  forfeiture. 

2.  A  certificate  of  convenience  will  not  be  granted  to  exercise  privi- 
leges under  franchises  subject  to  forfeiture  for  failure  of  the  company 
to  commence  operations. 

Franchises  —  Assignment  —  Consent  of  Commission — TiUe. 

3.  An  assignment  of  a  franchise  granted  subsequent  to  the  Public 
Utilities  law,  without  securing  the  consent  of  the  Commission,  confers 
no  title  on  the  grantee. 

Certificate  of  convenience '^Exercise  of  privileges  under  franchise 
'^Effect  of  beginning  uhmtTc  before  securing  certificate  of  convene 
ience. 

4.  Money  expended  under  a  franchise  before  securing  a  certificate 
of  convenience  is  at  the  company's  risk  where  the  statute  prohibits  a 
utility  from  exercising  any  right  or  privilege  imder  a  franchise  "with- 
out first  having  obtained  from  the  Commission  a  certificate  that  public 
convenience  and  necessity  require  the  exercise  of  such  right  or  privilege." 

Monopoly  and  coinpetition  ^^  Occupied  territory  ^  ElecMcity -^  Serv' 
ice  —  Bates  «-  Business. 

6.  A  utility  will  not  be  permitted  to  enter  occupied  territory  that 
is  receiving  good  service  at  rates  prescribed  by  the  Commission,  where 
the  existing  utility  has  sufficient  surplus  capacity  to  supply  all  de- 
mands, and  there  is  not  sufikient  business  to  enable  two  utilities  to 
earn  a  reasonable  return. 

[September  26,  1916.] 

Application  for  a  certificate  of  public  convenience  and  neces- 
sity to  exercise  certain  franchises  for  the  construction  and  opera- 
tion of  a  hydroelectric  plant  and  distributing  system;  order  deny- 
ing certificate  and  dismissing  proceeding. 

Appearances:  Milton  S.  Hamilton  for  Sierra  Electric 
Power  Company;  Charles  P.  Cutten  for  Pacific  Gas  &  Electric 
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Company,  protestant ;  Allan  P.  Matthew  and  John  F.  Davis  for 
Northern  California  Power  Company,  Consolidated,  protestant. 

Thelen  and  Lovdand,  Commissioners:  The  Sierra  Elec- 
tric Power  Company,  petitioner  herein,  asks  for  a  certificate  that 
the  present  and  future  public  convenience  and  necessity  require 
and  will  require  the  construction  by  petitioner  of  a  hydroelectric 
plant  and  system,  and  the  exercise  by  it  of  certain  rights  and 
privileges  imder  franchises  granted  to  Albert  C.  Agnew  by  the 
counties  of  Butte,  Colusa,  Glenn,  Shasta,  and  Tehama,  which 
franchises  are  claimed  to  have  been  assigned  to  petitioner. 

The  petition  herein  alleges,  in  effect,  as  follows:  That  peti- 
tioner is  a  California  corporation,  with  power  to  produce,  trans- 
mit, distribute,  and  sell  electric  energy;  that  the  present  and 
future  public  convenience  and  necessity  require  and  will  require 
the  construction  by  petitioner  of  its  hydroelectric  plant  and 
system  and  the  exercise  by  it  of  rights  and  privileges  under  fran- 
chises granted  to  Albert  0.  Agnew  by  the  counties  of  Butte, 
Colusa,  Glenn,  Shasta,  and  Tehama,  and  alleged  to  have  been 
assigned  by  Agnew  to  petitioner;  that  petitioner  owns  certain 
water  rights  in  North  and  South  Digger  creeks,  Rock  creek,  and 
Di^er  creek,  in  the  counties  of  Shasta  and  Tehama,  and  owns 
lands  adjacent  thereto,  over  which  lands  petitioner  has  con- 
structed certain  ditches ;  that  petitioner  intends  to  construct  two 
hydroelectric  plants  <m  Digger  creek,  in  Tehama  county,  ajid  to 
transmit  electric  energy  therefrom  to  the  places  of  intended  use ;  . 
that  there  is  no  utility  now  supplying  electric  energy  in  the 
territory  proposed  to  be  served  by  petitioner,  and  that  numerous 
persons  have  asked  petitioner  to  supply  them  vrith  electric 
energy;  that  petitioner  is  the  owner  of  franchises  heretofore 
granted  by  the  counties  of  Butte,  Colusa,  Glenn,  Shasta,  and 
Tehama  to  Albert  C.  Agnew,  to  which  franchises  more  specific 
reference  will  hereinafter  be  made ;  that  petitioner  has  duly  per- 
formed all  the  acts  and  things  to  be  performed  under  said  fran- 
chises, that  the  same  are  in  full  force  and  effect,  and  that  no 
affirmative  action  to  cancel  or  forfeit  the  franchises  has  been 
taken  by  any  of  the  boards  of  supervisors  which  granted  the  same ; 
that  the  territory  to  be  served,  being  portions  of  Glenn,  Colusa, 
and  Tehama  counties,  as  will  hereinafter  appear  in  greater  de- 
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tail)  is  delineated  upon  exhibit  F  attached  to  the  petition  herein; 
that  the  only  public  utility  with  which  petitioner's  system  would 
be  likely  to  compete  is  Northern  California  Power  Company, 
Consolidated,  and  that  petitioner  proposes  to  construct  its  prop- 
erty from  the  sale  of  bonds  or  other  obligations  of  petitioner. 

Public  hearings  herein  were  held  in  San  Francisco  on  June  13 
and  16  and  July  5,  6,  and  7,  19i6.  At  these  hearings  evidence 
was  presented  by  petitioner  and  also  by  Northern  California 
Power  Company,  Consolidated,  and  Pacific  Gas  &  Electric  Com- 
pany, which  two  companies  protested  against  the  granting  of  the 
petition  herein.  Bri^  have  been  filed  and  this  proceeding  ia 
now  ready  for  decision. 

The  subject-matter  of  this  opinion  will  be  considered  under  the 
following  heads : 

1.  Financial  history  of  petitioner. 

2.  Territory  which  petitioner  desires  to  serve. 

3.  Petitioner's  proposed  construction  and  operation. 

4.  Franchises  claimed  by  petitioner. 

5.  Present  service  in  territory. 

6.  Conclusion. 

1.  Firumdai  History  of  Petitioner. 

The  Sierra  Electric  Power  Company,  petiti<xier  herein,  is  the 
successor  of  Sierra  Electric  Power  Company,  a  California  corpo- 
ration, which  was  incorporated  on  December  16,  1908.  The 
latter  company  had  an  authorized  issue  of  600,000  shares  of  cap- 
ital stock  of  the  par  value  of  $1  each,  all  of  which  stock  was 
issued.  Sierra  Electric  Power  Company,  petitioner's  predeces- 
sor, claims  to  have  expended  the  sum  of  $78,149.21  irom  1908 
to  1911,  as  appears  from  table  No.  I. 

TABLE  NO.  I. 

Sierra  Electric  Potoer  Company, 

Expenditures  During  Life  of  Company,  190S-1911. 

Water  rights,  real  estate,  rights  of  way,  etc $29,600.00 

Rock  creek  water  rights  10,500.00 

South  Digger  creek  ditch  and  dam 0,500.00 

North  Digger  creek  ditch  and  dam 6,000.00 

MiU  creek  rights 7,046.32 

Pole  line   2,836.32 

Pipe  line  92.25 

Franchise 355.30 

Rights  of  way   250.00 

Attorneys'  fees,  commissions,  etc 12,969.02 

Total   $78,149.21 
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The  Sierra  Electric  Power  Company,  petitioner  herein,  was 
incorporated  on  October  26,  1911,  and  acquired  the  properties 
of  Sierra  Electric  Power  Company.  The  new  corporation  was 
authorized  to  issue  300,000  shares  of  capital  stock  of  lie  par 
value  of  $10  each.  Petitioner  herein  paid  for  the  property  of 
its  predecessor  299,900  shares  of  its  capital  stock,  being  the 
entire  authorized  issue  with  the  exception  of  100  shares,  and 
$25,000  in  cash.  Later,  149,939  shares  of  petitioner's  stock  were 
returned  to  the  treasury.  Their  par  value,  namely,  $1,499,390, 
now  erroneously  appears  on  petitioner's  books  as  working  capital. 
Petitioner  does  not  have  a  dollar  of  real  money  as  working  cap- 
ital, and  its  reports  should  be  corrected  accordingly. 

Of  petitioner's  capital  stock  now  outstanding,  140,000  shares 
of  the  total  par  value  of  $1,400,000  are  now  pledged  as  part 
security  for  petitioner's  note  of  $25,000  to  William  Bayly,  to 
which  note  further  reference  will  hereinafter  be  made. 

Shortly  prior  to  March  23, 1912,  the  effective  date  of  the  Pub- 
lic Utilities  act,  petitioner  authorized  an  issue  of  6  per  cent 
thirty-year  bonds  of  the  total  face  value  of  $3,000,000,  secured 
by  deed  of  trust  or  mortgage  of  petitioner's  property.  A  few 
days  prior  to  March  23,  1912,  petitioner  issued  six  "temporary" 
bonds  of  the  face  value  of  $500,000  each,  being  petitioner's  en- 
tire authorized  issue,  to  William  Bayly  as  further  security  for 
said  note  for  $25,000. 

In  other  words,  petitioner's  capital  stock  of  the  par  value  of 
$1,400,000,  and  its  entire  authorized  bond  issue  of  the  face  value 
of  $3,000,000,  were  and  are  now  pledged  as  security  for  the  pay- 
ment of  petitioner's  said  note  of  $25,000.  The  note  for  $25,000 
matured  on  November  15,  1913,  and  has  not  been  paid. 

Petitioner  herein,  during  the  five  years  subsequent  to  the  ac- 
quisition of  the  property  of  its  predecessor  in  1911,  has  apparent- 
ly expended  the  total  sum  of  $25,208.78,  as  appears  from  table 

Xo.  II. 
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TABLE  NO.  XL 

The  Bierra  Electric  Power  Company. 

Expenditures  During  Life  of  Company,  1911-1916. 


Real  estate,  toater  rights,  etc. 

To  cover  stock  issue  

Cash  at  time  of  purchase 

Various  items 

U.  S.  dam  permit  

Various  items   

Organization    

Dams  and  conduits 

Pole  line  survey  

Insurance  during  construction 

Engineering  and  superintendence  . . 

Law  expense 

Taxes  , 

Interest  

Miscellaneous  construction  expense 


Deduct  amount  of  stock  and  cash  is- 
sued for  property  at  time  of  pur 
chase    

Leaving  actual  exnenditures  accoimt 
construction  ana  expense  present 
company    

Bond  issue  expense 


Total  expenditure,  1911-1916 


Prior  to 

January  1, 

1918. 


Since 
December 
31, 1912. 


$1,500,610.00 

25,000.00 

1,984.80 


300.00 


180.50 
4,086.30 

223.70 
1,737.50 
1,498.88 


$1,535,521.18 

$1,525,610.00 

9,911.18 


$631.00 

1,678.48 


801.72 

303.85 

150.00 

800.60 

3,016.84 

810.00 

5,159.26 

2,545.85 


$14,797.60 


14,797.60 


Total. 


$1,527,494.80 

2,209.48 
300.00 
301.72 
303.85 
150.00 
981.10 

7,103.14 
633.70 

rf,896.76 

4,044.28 


$1,550,318.78 
1,525,610.00 


24,708.78 
500.00 


$25,208.78 


Petitioner's  obligations  on  December  31,  1915,  apart  from  its 
bonds,  are  reported  to. have  been  as  shown  in  table  No.  IIL 

TABLE  NO.  in. 

The  Sierra  Electric  Power  Company, 

Obligations,  Apart  from  Bonds,  on  December  81,  1916. 

Promissory  notes — 

Wm.  Bayly   $25,000.00 

Wm.  Bayly  600.00 

M.  8.  Hamilton   7,000.00 

Diamond  Match  Co 410.60 

J.  H.  Hutchinson 750.00 


$83,760.60 

Audited  vouchers  and  wages  unpaid  2,863.00 

Miscellaneous  accoimts  payable  6,688.42 

Interest  accrued 6,896.76 


Total  

Petitioner  has  no  income. 
P.U.R.1916F. 
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2.  Territory  Which  Petitioner  Desiree  to  Serve. 

At  the  hearing  herein,  petitioner  designated  the  territory  which 
it  desires  to  serve  as  follows: 

Olenn  Cotmty. — ^Three  separate  areas  described  as  follows: 

(1)  An  area  lying  to  the  northeast  of  the  town  of  Willows,  be- 
tween the  main  line  right  of  way  of  the  Southern  Pacific  Rail- 
road Company  and  the  Sacram^ito  river,  and  described  as  fol- 
lows :  Beginning  at  a  point  on  the  northwest  comer  of  section  18, 
township  21  north,  range  8  west,  M.  D.  B.  and  M. ;  thence  south 
to  the  southwest  comer  of  section  86,  same  township  and  range; 
thence  east  to  the  northwest  comer  of  section  6,  township  20 
north,  range  2  west;  thence  south  to  the  southwest  comer  of  sec* 
tion  18,  township  20  north,  range  2  west ;  thence  east  to  the  south- 
east comer  of  section  17,  same  township  and  range;  thence  north 
to  the  northeast  comer  of  section  6,  same  township  and  range; 
thence  west  to  the  southeast  comer  of  section  32,  township  21 
north,  range  2  west;  thence  north  to  the  northeast  comer  of  sec- 
tion 17,  same  township  and  range;  thence  west  to  the  point  of 
beginning. 

(2)  An  area  lying  to  the  west  of  the  main-line  right  of  way 
of  the  Southern  Pacific  Baiboad  Company  in  the  southern  part 
of  Glenn  county,  and  described  as  follows:  Beginning  at  the 
intersection  of  the  west  line  of  section  25,  township  18  north, 
range  4  west^'M.  D.  B.  and  M.  with  the  boundary,  line  between 
Glenn  and  Colusa  countier;  thence  north  to  the  northwest  comer 
of  section  12,  township  18  north,  range  4  west;  thence  west  to 
the  southwest  comer  of  section  2,  same  township  and  range; 
thence  north  to  the  northwest  comer  of  section  26,  township  19 
north,  range  4  west;  thence  east  to  the  northeast  comer  of  sec- 
tion 29,  township  19  north,  range  8  west;  thence  south  to  the 
boundary  line  between  Glenn  and  Colusa  counties;  thence  west 
along  said  boundary  line  to  the  place  of  beginning. 

(3)  An  area  to  the  southeast  of  the  town  of  Willows  between 
the  main-line  right  of  way  of  Southern  Pacific  Railroad  Com- 
pany and  the  Sacramento  River,  and  described  as  follows:  Be- 
ginning at  the  intersection  of  the  west  line  of  section  25,  town- 
ship 18  north,  range  3  west,  with  the  boundary  line  between 
Glenn  and  Colusa  counties ;  thence  north  to  the  northwest  comer 
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of  section  13,  townsliip  19  north,  range  3  west,  IL  D.  B.  and 
M. ;  thence  east  along  the  northerly  line  of  said  section  13  ex- 
tended a  distance  of  approximately  4^  miles ;  thence  south  to  the 
boundary  line  between  Glenn  and  Colusa  counties;  thence  west 
along  said  boundary  line  to  the  place  of  beginning. 

Colusa  County. — ^Two  separate  areas  described  as  follows: 

(1)  An  area  lying  to  the  west  of  the  main-line  right  of  way 
of  Southern  Pacific  Railroad  Company,  and  described  as  follows: 
Beginning  at  a  point  on  the  boundary  line  between  Glenn  and 
Colusa  counties  at  the  intersection  of  said  boundary  line  with 
the  east  line  of  section  26,  township  18  north,  range  4  west, 
M.  D.  B.  and  M ;  thence  south  to  the  southeast  comer  of  section 
36  of  said  township  and  range;  thence  east  to  the  southeast  cor- 
ner of  section  32,  township  18  north,  range  3  west;  thence  north 
to  said  boundary  line  between  Glenn  and  Colusa  counties ;  thence 
west  along  said  boundary  line  to  point  of  beginning. 

This  area  is  an  extension  south  of  area  ITo.  2  in  Glenn  county 
hereinbefore  described. 

(2)  An  area  lying  between  the  main-line  right  of  way  of 
the  Southern  Pacific  Railroad  Company  and  the  Sacramento  riv- 
er, and  described  as  follows :  Spinning  at  a  point  on  the  bound- 
ary line  between  Glenn  and  Colusa  counties  at  a  point  on  the  east 
line  of  section  26,  township  18  north,  range  3  west,  M.  D.  B.  and 
M.,  thence  south  to  the  southwest  comer  of  section  13,  township 
17,  range  3  west;  thence  east  to  the  northwest  comer  of  section 
19,  township  17  north,  range  2  west;  thence  south  to  the  south- 
west comer  of  section  6,  township  16  north,  range  2  west ;  thence 
east  to  the  northwest  comer  of  section  9,  same  township  and 
range;  thence  south  to  the  southwest  comer  of  secticm  21,  town- 
ship 15  north,  range  2  west;  thence  east  to  the  northwest  comer  of 
section  26,  same  township  and  range;  thence  south  to  the  south- 
west comer  of  section  14,  township  14  north,  range  2  west ;  thence 
east  to  the  northwest  comer  of  section  20,  township  14  north, 
range  1  west;  thence  south  to  the  southwest  comer  of  said  sec^ 
tion;  thence  east  to  the  northwest  comer  of  section  25,  same 
township  and  range ;  thence  south  to  the  northeast  comer  of  sec- 
tion 14,  township  13  north,  range  1  west;  thence  west  to  the 
northwest  comer  of  section  15,  township  13  north,  range  2  west; 
thence  south  to  the  boundary  line  between  Colusa  and  Yolo 
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counties ;  thence  east  along  said  boundary  line  to  a  point  approxi- 
mately ^  mile  west  of  the  west  bank  of  the  Sacramento  river; 
thence  in  a  northeasterly  direction  to  a  point  on  the  west  bank  of 
the  Sacramento  river  approximately  ^  mile  west  of  Frazer's 
Landing;  thence  in  a  northerly  direction  along  the  west  bank  of 
the  Sacramento  river  at  or  near  the  southwest  comer  of  section 
23,  township  14  north,  range  1  east;  thence  west  to  the  northwest 
comer  of  section  30,  same  township  and  range ;  thence  north  to 
the  northeast  comer  of  section  24,  township  14  north,  range  1 
west;  thence  west  to  the  southeast  comer  of  section  16,  same 
township  and  range;  thence  north  to  the  northeast  comer  of  sec- 
tion 20,  township  15  north,  range  1  west;  thence  west  to  the 
northwest  comer  of  the  same  section ;  thence  north  to  the  north- 
east comer  of  section  7,  same  township  and  range;  thence  wesi 
to  the  southeast  comer  of  section  2,  township  15  north,  ran^re  2 
west;  thence  north  to  the  county  road  from  Williams  to  Colusa: 
thence  west  along  said  county  road  approximately  i  mile;  thence 
north  to  the  right  of  way  of  the  Colusa  &  Lake  Railroad ;  thence 
west  along  said  right  of  way  to  the  northeast  comer  of  section  27. 
township  16  north,  range  2  west;  thence  north  to  the  northeast 
comer  of  section  34,  township  17  north,  range  2  west;  thence 
west  to  the  southeast  comer  of  section  28,  same  township  and 
range ;  thence  north  to  the  northeast  comer  of  section  20,  samf* 
township  and  range;  thence  west  to  the  southwest  comer  of  tha 
same  section;  thence, north  to  the  southwest  comer  of  section  32, 
township  18  north,  range  2  west;  thence  east  approximately  2^ 
miles ;  thence  north  to  the  said  boundary  line  between  Glenn  and 
Colusa  counties;  thence  west  along  said  boundary  line  to  the  point 
of  beginning. 

This  parcel  is  a  continuation  in  a  southeasterly  direction  of 
area  No.  3  in  Glenn  county  hereinbefore  described. 

The  territory  which  petitioner  desires  to  serve  in  Glenn  and 
Colusa  counties  has  an  area  of  approximately  168  square  miles. 

Tehama  County. — Petitioner  desires  permission  to  serve  all 
that  portion  of  Tehama  county  which  lies  within  a  distance  of  15 
miles  on  each  side  of  its  proposed  main  transmission  line,  in- 
cluding all  the  river  territory  and  approximately  90  per  cent  of 
the  agricultural  lands  of  the  county. 

Shasta  County. — Petitioner  does  not  at  this  time  propose  to 
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distribute  electrie  energy  in  Sliasta  county,  and  desires  to  exer- 
cise the  rights  and  privil^es  granted  in  that  county  merely  to 
the  extent  of  constructing  and  operating  a  transmission  line  for 
approximately  1,000  yards  in  said  county,  to  connect  petitioner's 
proposed  power  plants  No.  1  and  No,  2. 

Butte  Covmiy. — ^Although  the  franchise  granted  by  Butte 
county  to  Mr.  Agnew  is  referred  to  in  the  petition  herein,  peti- 
tioner stated  at  the  hearing  that  it  does  not  ask  a  certificate  of 
public  convenience  and  necessity  for  this  county. 

Petitioner  announced  at  the  hearings  herein  that  it  does  not 
ask  authority  to  serve  any  municipality  within  the  araes  hereinbe- 
fore described^  Its  service  is  to  be  limited  to  unincorporated  ter- 
ritory. 

Area  No.  1  in  Olenn  county  contains  about  11,500  acres  now 
devoted  to  grain  farming.  Little  or  no  effort  to  engage  in  in- 
tensive farming  is  made.  No  present  demand  for  power  exists  in 
this  area. 

Area  No.  2  in  Olenn  county  and  area  No.  1  in  Colusa  eoimty, 
constituting  one  entire  tract,  were  represented  as  being  suitable 
for  the  cultivation  of  deciduous  and  citrus  fruits.  The  only  utili- 
zed source  of  water  for  irrigation  at  the  present  time  in  this 
area  is  the  Central  canal  of  the  Sacramento  Valley  West  Side 
Canal  Company,  which  canal  traverses  the  entire  area  from  north 
to  south.  This  area  contains  about  17,280  acres,  approximately 
6,400  acres  of  which  were  included  in  the  old  central  irrigaticm 
district  The  remaining  portion  is  now  held  in  relatively  large 
tracts  whidi  are  either  nonproducing  at  the  present  time  or  are 
devoted  almost  exclusively  to  dry  farming.  At  the  present  time 
no  deciduous  or  citrus  orchards  exist  in  this  area  other  than  a 
few  trees  for  domestic  needs.  There  is  no  present  demand  for 
power  in  this  territory. 

Area  No.  3  in  Glenn  county  and  area  No.  2  in  Colusa  county, 
constituting  one  continuous  tract,  lie  almost  entirely  in  what  is 
known  as  the  "trough,"  being  the  lowlands  between  the  Sacra- 
mento river  and  the  foothills  to  the  west  These  lands  carry  the 
flood  waters  both  from  the  higher  lands  lying  to  the  north  and 
west,  and  the  higher  lands  lying  along  the  west  bank  of  the  Sac- 
ramento river.  These  lands  are  largely  subject  to  overflow 'dur- 
ing each  rainy  season,  the  excess  water  finding  its  way  to  the 
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Sacramento  rivw  through  nnmeroiiB  sloughs  axid  other  water 
ways.  Until  recently,  these  lands,  which  aire  almost  entirely  un- 
inhabited, were  considered  practically  valueless.  However,  due 
to  the  recent  successful  cultivation  of  rice  in  the  upper  Sacra- 
mento valley,  it  is  now  apparent  that  with  proper  irrigation, 
reclamation,  and  drainage  facilities,  these  lands  can  be  made 
profitable.  The  Sierra  Electric  Power  Company  expects  to  de- 
vote the  larger  part*  of  Its  production  and  transmission  capacity 
to  the  supply  of  power  for  rice  irrigation  and  kindred  in- 
dustries on  these  lands,  and  from  them  it  expects  to  realize  the 
largest  part  of  its  revenues.  This  area  contains  approximately 
122,240  acres  of  land,  a  considerable  portion  of  which  is  under 
the  Sacramento  Valley  West  Side  Canal  Company's  canal  system. 
About  17,600  acres  are  under  contract  for  power  with  the  North- 
ern California  Power  Company,  Consolidated,  and  about  5,400 
acres  are  under  contract  for  power  with  Pacific  Gas  &  Electric 
Company.  The  remaining  lands  in  this  area  are  almost  entirely 
owned  or  controlled  by  nonresident  landowners^  and  for  the  most 
part  are  entirely  nonproducing  at  this  time. 

The  area  in  Tehama  county  which  petitioner  desires  to  serve 
IS  only  partially  developed.  Such  farming  as  has  heretofore  been 
conducted  thereon  has  mostly  been  dry  farming.  While  a  num- 
ber of  landowners  in  this  territory  testified  to  their  desire  to 
secure  power  from  petitioner,  it  developed  that  in  each  instance 
there  was  a  serious  question  whether  the  relatively  small  revenue 
to  be  derived  would  justify  either  petitioner  or  the  electric  util- 
ity now  in  the  territory  in  making  the  necessary  extension  en- 
tirely at  their  own  expense. 

3.  Petitioner's  Proposed  Constructum  and  Operation. 

[1]  Petitioner  at  present  owns  no  power  house  or  other  pro 
dnction  plant,  and  no  transmission  lines  or  distributing  system. 

Petitioner,  however,  has  acquired  certain  lands  and  water 
rights  on  Digger  creek  and  the  north  and  south  branches  thereof, 
and  on  Eock  creek,  in  Shasta  and  Tehama  counties,  where  peti- 
tioner proposes  to  install  two  power  plants  having  a  rated  capac- 
ity of  approximately  3,500  kilowatts  each.  Assuming  that 
petitioner's  rights  to  water  in  these  streams  have  been  established 

and  are  valid,  it  is  apparent  from  the  evidence  introduced  in 
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this  proceeding  that  petitioner  will  have  available  for  the  de- 
velopment of  electric  energy  approximately  75  cubic  feet  per 
second  of  water  from  October  1st  until  June  Ist  of  each  year. 
During  June  and  July  there  will  be  available,  in  an  average  year, 
about  56.4  cubic  second  feet  of  water,  but  in  August  and  Septem- 
ber the  quantity  of  water  available  will  probably  not  exceed  37.5 
cubic  second  feet  With  an  over  all  efficiency  of  60.8  per  cent, 
from  the  fore  bay  of  the  power  plant  to  the  consumers'  meters, 
approximately  3,870  horse  power  could  be  delivered,  under  aver- 
age conditions,  to  the  consumers'  installations.  During  August 
and  September,  the  entire  amount  of  power  which  could  be  de- 
livered to  consumers  from  the  water  available  would  probably 
not  exceed  2,709  horse  power.  Assuming  a  load  factor  of  50  per 
cent  based  upon  the  average  deliverable  capacily,  the  amount  of 
energy  which  petitioner  would  have  available  at  the  consumers' 
meters  would  be  12,644,712  kw.  hr.  annually. 

Petitioner  intends  to  construct  a  transmission  line  beginning 
at  its  proposed  power  house  No.  2  on  Digger  creek,  about  9  miles 
east  of  Manton,  Tehama  county;  thence  in  a  general  southwest- 
erly direction  along  the  highway  to  a  point  about  5  miles  east 
of  Eed  Bluff ;  thence  south  along  the  highway  to  a  point  about 
1  mile  north  of  Los  Molinos;  thence  west,  crossing  the  Sacra- 
mento river  south  of  Tehama;  thence  west  along  the  highway 
about  2  miles  from  the  Sacramento  river,  following  the  highway 
directly  south,  in  the  counties  of  Tehama,  Glenn,  and  Colusa, 
to  a  point  approximately  4  miles  northeast  of  the  town  of  Max* 
well,  in  Colusa  county. 

No  definite  information  with  reference  to  a  distributing  sys- 
tem was  presented  other  than  that  appro^mately  30  miles  of 
distributing  lines  would  be  necessary. 

Petitioner  presented  in  its  exhibit  No.  1  an  estimate  of  the 

cost  of  its  project  amounting  to  $620,328,  a  summary  whereof 

is  shown  in  the  following  table: 

TABLE  IV. 

The  Sierra  Electric  Power  Company, 

Estimated  Cost  of  Project 

Power  plant  No.  1    $122,050.00 

Power  plant  No.  2    100,298.00 

Transmission  line  and  distribution  feeder 331,080.00 

Miacellaneous    10,000.00 

Engineering  at  10% 56,000.00 

.  ii 

Total $620,328.00 

P.U.R.1916F. 
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The  above  estimate  covers  two  power  plants^  105  miles  of  steel 
pole  transmission  line,  30  miles  of  distribution  line,  and  two  out> 
door  substations.  No  provision  is  made  in  petitioner's  estimate 
for  the  cost  of  the  following  items :  Fore  bay  reservoir  at  plant 
No.  2;  canal  which  wiU  be  necessary  to  return  the  Eock  creek 
water  to  Rock  creek;  necessary  additional  rights  of  way  and  sub- 
station sites;  pole  transformers;  services;  and  meters.  Bearing 
these  omissions  in  mind,  it  is  reasonable  to  assume  that  the  total 
cost  of  the  project  will  not  be  materialUy  less  than  the  $825,000 
which  petitioner  stated  that  it  expects  to  realize  from  the  sale  of 
its  bonds  of  the  face  value  ol  $1,000,000. 

The  estimated  cost  of  operation,  including  fixed  charges,  which 
was  submitted  by  petitioner,  is  shown  in  table  No.  V. 

TABLE  NO.  V. 
The  Sierra  Electric  Power  Company. 
Estimated  Operating  Costs,  Including  Fixed  Charges. 
Depredation — 6%  on  all  machinery,  pipe  lines,  valves,  trans- 
mission line,  substations,  etc   $18^000.00 

Labor  and  cost  of  operation  and  maintenance — at  40%    load 

factor  or  over   30,000.00 

Bond  issue  at  90%  pa^ — 6%  interest  45,000.00 

Sinking  fund— at  2%  15,000.00 

Total  $108,000.00 

It  is  evident  that  the  foregoing  table  was  prepared  on  an 
assumed  issue  of  $750,000  of  petitioner's  6  per  cent  bonds,  sell- 
ing at  90  per  cent  of  face  value.  It  is  entirely  unreasonable  to 
assume,  on  petitioner's  showing,  that  its  bonds  could  be  sold  for 
more  than  80  or  82^  per  cent  of  face  value.  Assuming  a  cost 
of  $825,000  for  the  entire  project,  it  would  be  necessary  to  sell 
bonds  of  the  face  value  of  $1,000,000.  Assuming,  for  the  pur- 
pose of  the  computation,  that  the  money  for  petitioner's  plant 
would  be  derived  solely  from  the  sale  of  bonds  (a  most  unlikely 
assumption),  and  that  no  changes  are  made  in  the  first  two  items 
in  table  "No.  V.,  the  estimated  annual  cost  would  be  increased 
from  $108,000  to  $128,000. 

Assuming  12,644,112  kw.  hr.  as  the  probable  maximum 
amount  of  electric  energy  which  the  proposed  power  plants  will 
be  able  to  deliver,  it  is  at  once  evident  that  petitioner,  to  meet 
its  necessary  expenditures,  must  seU  every  kw.  hr.  of  electric 
energy  capable  of  being  generated  by  it,  and  must  secure  an 
average  revenue  of  1  cent  per  kw.  hr.  for  each  kw.  hr.  sold. 
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When  we  bear  in  mind  that  petitioner  will  not  serve  any  mxmio- 
^pality,  that  the  greater  part  of  its  energy  must  be  sold  to  large 
agricultural  consumers  at  relatively  low  rates,  that  there  is  no 
present  demand  for  additional  power  in  the  greater  portion  of 
the  territory  which  petitioner  desires  to  serve,  that  such  demand 
for  additional  power  as  now  exists  would  require  only  a  small 
part  of  petitioner's  proposed  capacity,  even  if  petitioner  secured 
all  of  it,  that  Northern  California*  Power  Company,  Consolidated, 
has  its  lines  within  a  few  miles  of  petitioner's  proposed  lines, 
throughout  the  territory  to  be  served,  and  has  a  large  surplus  of 
available  hydroelectric  energy,  as  will  hereinafter  be  shown,  and 
that  it  is  only  reasonable  to  suppose  that  as  business  develops 
Northern  California  Power  Company,  Consolidated,  will  secure 
its  share  thereof,  and  all  the  other  factors  in  the  problem,  we 
are  absolutely  convinced  that  petitioner,  on  the  set-up  presented 
herein  cannot  possibly  be  successful,  and  that,  if  petitioner  ia 
permitted  to  proceed,  and  does  proceed,  the  result  will  ultimately 
be  the  loss  of  a  large  part,  if  not  all,  of  the  money  to  be  invested 
in  the  enterprise. 

4.  Franchises  Claimed  by  Petitioner. 

[2]  Petitioner  claims  to  be  the  owner,  by  assignment,  of  the 
following  franchises,  granting  to  Albert  C.  Agnew,  his  heirs, 
successors,  and  assigns  the  right,  for  a  term  of  fifty  years,  to  use 
the  county  highways  for  the  erection  and  maintenance  of  electric 
transmission  and  distributing  lines: 

1.  County  of  Butte,  ordinance  No.  280,  adopted  April  10^ 
1918,  effective  fifteen  days  aftar  adoption^ 

2.  County  of  Colusa,  ordinance  No.  74,  adopted  April  9, 
1913,  effective  fifteen  days  after  adoption. 

8.  County  of  Glenn,  ordinance  No.  77,  adopted  April  11, 
1913,  effective  May  1,  1913. 

4.  County  of  Shasta,  ordinance  No.  —  adopted  April  7,  1913, 
effective  fifteen  days  after  adoption. 

5.  County  of  Tehama,  ordinance  No.  48,  adopted  April  8, 
1913,  effective  thirty  days  after  adoption. 

Each  of  these  ordinances  provides  that  work  must  be  com- 
menced thereunder  in  good  faith  within  not  more  than  four 
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months  from  the  date  on  which  the  ordinance  became  effective, 
that  it  must  be  completed  within  not  more  than  three  years  after 
the  date  o^  the  granting  of  the  franchise,  and  that,  if  not  so  com- 
pleted, the  franchise  shall  be  nnll  and  void  and  of  no  effect. 

Table  !N'o.  YL  shows  the  work  which  Jbas  been  done  and  the 
expenditures  incurred  hj  petitioner  herein  imder  each  of  these 
franchises. 

TABLE  NO.  VI. 

Franchises  Claimed  by  the  Sierra  Electric  Power  Oompany  and  Work  Done 

Thereunder. 


County. 

Date 
Granted. 

Date 

Effectiye. 

Nature  of 
Work. 

M<mey 
Expended. 

Butte 

Apr.  10,  1913 
Apr.    9,  1913 
Apr.  11,  1913 
Apr.    7,  1913 
Apr.    8,  1913 

Apr.  25,  1913 
Apr.  24,  1913 
May    1.  1913 
Apr.  22,  1913 
May    8,  1913 

Survey  for  line 
Survey  for  line 
Survey  for  line 
Clearing  brush 
Clearing  bruah 

$44.25 

Colusa  

70.85 

Glenn • . . 

43.00 

Shasta 

30.00 

Tehama 

35.00 

$223.10 

On  the  showing  made  herein,  we  are  clearly  of  the  opinion 
that  each  of  these  five  franchises  is  now  subject  to  forfeiture. 
It  is  hardly  necessary  for  us  to  say  that  the  Railroad  Commis- 
sion will  not  declare  that  public  convenience  and  necessity  require 
the  exercise  of  rights  under  such  franchises. 

[8]  It  will  be  observed  that  each  of  these  franchises  was 
granted  subsequent  to  March  23,  1912,  the  effective  date  of  the 
Public  Utilities  act  Albert  C.  Agnew,  the  grantee  thereof,  did 
not  apply  for  or  secure  the  consent  of  the  Kailroad  Commission 
to  the  assignment  thereof  to  petitioner  herein,  as  provided  by  § 
51  of  the  Public  Utilities  act  Hence,  petitioner  has  not  secured 
title  to  these  franchises. 

[4]  Furthermore,  while  but  little  work  has  been  done  under 
any  of  these  franchises^  such  work  as  has  been  done  under  them 
has  been  in  violation  of  §  50  of  the  Public  Utilities  act,  which 
provides  in  part  that  no  electric  utility  shall  exercise  any  right  or 
privilege  under  any  franchise  or  permit  granted  subsequent  to 
March  23,  1912,  "without  first  having  obtained  from  the  Com- 
mission a  certificate  that  public  convenience  and  necessity  re- 
quire the  exercise  of  such  right  or  privilege."  Every  dollar 
which  petitioner  has  invested  in  its  project  subsequent  to  March 

23,  1912,  without  making  the  necessary  applications  to  the  EaiJ- 
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road  Commission^  has  been  expended  solely  at  petitioner's  own 
risk. 

6,  Present  Service  in  Territory. 

[6]  The  counties  of  Tehama,  Glenn,  and  Colusa,  in  which 
petitioner  desires  to  distribute  electric  energy,  are  now  served 
by  the  Northern  California  Power  Company,  Consolidated,  with 
the  exception  of  the  town  of  Colusa,  the  Cheney  Slough  irriga- 
tion project  lying  to  the  northeast  of  Colusa,  and  certain  territory 
in  the  southeastern  portion  of  Colusa  county  where  service  is 
supplied  by  the  Pacific  Gas  &  Electric  Company.  Every  town 
and  village  in  these  counties  having  a  population  of  50  or  over, 
with  the  exception  of  possibly  two  or  three  foothill  towns,  are 
receiving  electric  service  from  either  the  Northern  California 
Power  Company,  Consolidated,  or  the  Pacific  Gas  &  Electric 
Company,  and,  with  the  exception  of  Colusa  and  Grimes,  these 
communities  are  served  entirely  by  the  Northern  California 
Power  Company,  Consolidated. 

In  Tehama  and  Glenn  coimties  electric  energy  from  hydro- 
electric plants  has  been  supplied  by  the  Northern  California 
Power  Company  or  its  predecessors  since  1902.  The  town  of 
Colusa  has  been  receiving  service  from  the  Pacific  Gas  &  Electric 
Company  or  its  predecessors  upwards  of  fourteen  years.  The 
county  of  Colusa,  outside  of  the  town  of  Colusa,  was  first  sup- 
plied with  electric  energy  in  1911,  when  the  lines  of  the  Northern 
California  Company  were  extended  from  Hamilton  City,  in 
Glenn  county,  to  College  City,  in  Colusa  county. 

The  Northern  California  Power  Company  has  a  present  in- 
stalled generating  capacity  of  approximately  44,420  horse  power, 
and  has  available  for  emergencies  or  to  supply  unexpected  de- 
mands of  the  territory,  through  reciprocal  contracts  and  a  reserve 
generating  unit,  approximately  9,050  horse  power,  in  addition 
to  the  generating  capacity  above  referred  to.  This  entire  gener- 
ating capacity  of  the  Northern  California  Power  Company  is 
intalled  in  six  separate  power  plants,  none  of  which  are  more 
than  18  miles  from  the  proposed  location  of  petitioner's  ppwer 
plant  No.  2.  Three  of  the  power  developments  of  the  Northern 
California  Company,  having  a  combined  generating  capacity  of 

29,480  horse  power,  utilized,  with  other  water,  the  waters  of 
P.U.R.1916F. 
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Digger  and  Bock  creeks^  which  latter  petitioner  also  proposes  to 
utilize  for  the  development  of  electric  energy  in  the  two  plants 
hereinbefore  referred  to.  Two  of  the  Northern  California  Com- 
pany's power  developments,  having  a  combined  capacity  in  excess 
of  12,900  horse  power,  are  located  within  5  miles  of  petitioner's 
proposed  power  plant  No.  2. 

The  electrio  energy  generated  by  the  Northern  California 
Power  Company  is  transmitted  into  and  through  Tehama  and 
Glenn  counties  over  three  separate  transmission  lines,  constructed 
over  three  separate  routes.  A  60,000  volt  line  extends  from  a 
point  about  4  miles  w^t  of  the  location  of  petitioner's  proposed 
power  plant  No.  2,  along  the  west  side  of  ike  Sacramento  river 
to  the  city  of  Chico,  with  tie  lines  making  connection  wil^  the 
transmission  system  on  the  west  side  of  the  river  at  Tehama  and 
Hamilton  City.  On  the  west  side  of  the  Sacramento  river,  a 
20,000  volt  and  a  60,000  volt  line  extend  from  the  dty  of  Eed- 
ding,  where  connection  is  made  with  the  main  Shasta  county 
loop,  southward  through  Anderson,  Cottonwood,  Eed  Bluff,  Com- 
ing, and  Orland  to  the  town  of  Willows  in  Glenn  county.  From 
Hamilton  City  a  60,000  volt  line  extends  southward  along  the 
west  side  of  the  Sacramento  river  to  Butte  City,  in  Glenn  county, 
and  to  Princeton,  Maxwell,  Williams,  and  Arbuckle,  in  Colusa 
county.  From  Arbuckle  a  6,600  volt  line  supplies  CoU^e  City, 
The  town  of  Colusa  and  the  southwestern  portion  of  Colusa 
county  receive  service  direct  from  the  main  transmission  system 
of  the  Pacific  Gas  &  Electric  Company. 

Radiating  from  the  substations  which  are  Ipcated  at  frequent 
intervals  along  the  transmission  lines  of  the  Northern  California 
Power  Company,  hereinbefore  referred  to,  numerous  2,200  volt 
and  6,600  volt  distribution  lines  have  been  constructed  into  the 
rural  districts  where  power  service  is  supplied  to  some  530  agri- 
cultural consumers  having  an  aggregate  connected  load  in  excess 
of  7,000-horse  power. 

It  will  be  desirable,  in  addition  to  describing  the  relative  loca- 
tion of  petitioner's  proposed  electric  generating  plants,  to  indicate 
the  relative  location  of  the  proposed  transmission  and  distribution 
lines  of  petitioner  and  those  of  Northern  California  Power  Com- 
pany, Consolidated. 

Beginning  at  the  location  of  petitioner's  proposed  power  plant 
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Na  2y  petitioner's  proposed  transmissioii  line  extends  in  a  west- 
erly direction  approximatelj  3^  miles  to  a  point  where  it  crosses 
the  60^000  Tolt  transmission  tie  line  between  the  N(»rthem  Cali- 
fornia Power  Ccmxpany^s  Yolta  and  south  power  houses.  The 
proposed  line  then  continues  westerly  about  6  miles  to  a  poin: 
where  it  crosses  the  60^000  volt  tie  line  between  the  Northern 
California  Power  Oc^pan/s  inskip  and  Coleman  power  houses^ 
and  the  60,000  volt  transmission  line  from  Yolta  power  house  to 
Chico.  From  the  point  of  crossing  last  above  mentioned,  the 
proposed  line  extends  in  a  southwesterly  directiou,  i^proximate- 
ly  and  closely  paralleling  the  Northern  California  Power  Com- 
pany's Volta-Chico  line,  a  distance  of  about  13^  milesy  when  it 
again  crosses  the  last-mentioned  line  of  the  Northern  California 
Company.  From  the  last-mentioned  crossing,  the  proposed  line 
continues  in  a  southwesterly  direction  about  4  miles,  wheai  it 
changes  direction  abruptly  to  the  south  and  again  to  the  south- 
east At  this  point  the  proposed  line  is  brought  to  within  2^ 
miles  of  the  city  of  Red  Bluff,  and  parallels  two  transmission 
taps  of  the  Northern  California  Company's  transmission  system 
for  approximately  2  milesw  From  the  point  last  mentioned,  the 
proposed  line  takes  a  general  southerly  course  paralleling  within 
from  i  to  2  miles  the  said  V<dta-Chico  line  of  the  Northern  Cali- 
fornia Power  Company  for  a  distance  of  about  12  miles  to  a 
point  about  1  mile  east  of  Tehama,  where  the  Northern  Cali- 
fornia Company's  transmission  line  is  again  crossed.  From  this 
point  the  proposed  line  crosses  the  Sacramento  river  at  Tehama, 
and  extends  southward  through  the  Maywood  colony  to  a  point 
approximately  2^  miles  south  of  Kirkwood,  from  which  point 
south  to  a  point  approximately  2  miles  east  of  Orland,  the  pro- 
posed line  occupies  a  position  closely  paralleling  the  Northern 
California  Power  Company's  60,000  volt  Redding- Willows  line. 
Between  the  two  points  last  above  mentioned,  the  proposed  line 
crosses  both  the  60,000  volt  Chico  tie  line  and  the  20,000  volt 
Orland-Hamilton  City  line  of  the  Northern  California  Company. 
From  Orland  south  for  15  miles  to  Willows,  the  proposed  line 
parallels  at  a  distance  of  2  miles  the  Northern  California  Com- 
pany's Orland-Willows  60,000  volt  circuit,  and  also  parallels  at 
a  distance  of  3  miles  the  Northern  California  Company's  20,000 
volt  Orland-Willows  line.     Continuing  south  from  a  point  east 
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of  Willows,  the  proposed  line  ejctends  southward  about  12  miles 
to  the  terminus  of  petitioner's  proposed  transmission  system. 
From  this  point,  a  11,000  volt  line  continues  southward  about 
6  miles  to  the  oounty  road  between  Maxwell  and  Colusa  Four 
Comers.  It  tiien  runs  easterly  along  said  county  road  2  miles, 
for  which  distance  it  parallels,  apparently  by  the  width  of  the 
county  road,  the  Northern  California  Ocnnpany's  Hamilton- 
Arbuckle  60,000  volt  line;  then  turning  soutii,  the  piroposed  line 
extends  in  a  southeasterly  direction  to  the  southeasterly  part  of 
Colusa  county. 

It  is  apparent,  after  a  careful  consideration  of  the  evidence 
introduced  in  this  proceeding,  that  petitioner's  proposed  trans- 
mission line  at  no  x)oint  except  where  it  leaves  the  proposed 
power  plants  wonld  be  located  at  a  greater  distance  than  3  miles 
from  transmission  and  distribution  lines  of  the  Northern  Cali- 
fornia Power  Company,  Consolidated.  From  the  propeaed 
terminus  of  petitioner's  60,000  volt  transmission  system,  tbe 
proposed  11,000  volt  feeder  line  extends  almost  entirely  throuj^ 
the  madeveloped  portion  of  Colusa  county  known  as  th^  ^^trough,'' 
and  would,  if  it  were  constructed  along  the  route  indicated  <m> 
the  maps  submitted  by  petitioner,  be  separated  from  the  lines  of 
other  utilities  by  as  much  as  6  miles,  and  possibly  more. 

Allowing  a  reserve  capacity  of  6,700  horse  power  in  spare 
generating  units  to  provide  emergencies  and  unexpected  demands 
for  service,  the  Northern  California  Company  could,  if  neces- 
sary, supply  from  its  present  system  about  14,900  horse  power  in 
excess  of  all  the  present  requirements  of  the  territory  served, 
without  having  to  avail  itself  of  reciprocal  contract  privileges  or 
the  installation  of  an  additional  generating  unit.  By  taking 
advantage  of  its  contract  with  the  Pacific  Gas  &  Electric  Com- 
pany, 6,000  horse  power  additional  would  be  immediately  avail- 
able, and  by  the  installation  of  a  share  generating  unit  on  hand, 
4,000-hor8e  power  more  in  generating  capacity  could  be  placed 
in  operation  on  very  short  notice.  From  the  facts  here  related  it 
will  be  apparent  that  thfe  Northern  California  Power  Company, 
Consolidated,  is  in  a  position  to  serve,  upon  short  notice,  at 
least  four  times  the  entire  connected  agricultural  load  in  all  of 
the  rural  districts  supplied  by  that  company,  and  it  should  be 
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pointed  out  that  the  present  development  is  the  result  of  not  less 
than  fourteen  years'  effort  on  the  part  of  the  existing  utility. 

In  so  far  as  the  territory  now  supplied  by  the  Pacific  Gas  & 
Electric  Company  is  concerned,  and  territory  immediately  ad- 
jacent thereto,  there  can  be  no  question  but  that  the  existing 
company  is  amply  able  to  supply  all  demands  for  power  which 
now  exist,  or  which  may  develop  in  the  immediate  future. 

No  evidence  was  presented  to  show  that  the  rates  of  Northern 
California  Power  Company,  Consolidated,  and  Pacific  Gas  & 
Electric  Company  are  unreasonable,  or  that  the  service  of  these 
companies  in  the  territory  affected  has  not  been  satisfactory. 
There  is  nothing  in  the  record  to  show  that  petitioner  could  ac- 
cord the  territory  affected  better  rates  or  better  service  than  the 
territory  is  now  receiving.  Although  there  were  a  few  complaints 
that  Northern  California  Power  Company,  Consolidated,  had 
beeu  unwilling  to  make  certain  long  extensions  at  its  own  ex- 
pense, we  are  not  satisfied  that  the  company  acted  unreasimably 
in  the  instances  revealed  in  the  record  herein,  nor  does  the  reoord 
show  that  petitioner  could  or  would  have  adopted  a  more  liberal 
policy. 

6.  Conclusion. 

We  have  here  a  case  in  whidi  a  petitioner  is  seeking  a  declara- 
tion that  public  convenience  and  necessity  require  the  exercise 
by  it  of  rights  under  franchises  which  are  subject  to  forfeiture. 
Furthermore,  it  appears  from  the  record  that  it  will  be  almost 
impossible  for  petitioner  to  be  successful 

Petitioner  is  seeking  to  enter  a  territory  which  is  already  being 
served  by  another  utility  of  like  character,  which  utility  is  giving 
good  service  at  rates  prescribed  by  this  Commission.  There  is 
nothing  to  show  that  petitioner  could  grant  as  good  service  at 
rates  any  lower  than  those  being  charged  by  the  existing  utility. 
The  existing  utility  has  sufficient  surplus  capacity  to  enable  it 
to  supply  all  the  demands  of  the  territory  here  under  considera- 
tion, and  there  is  not  enough  business  in  sight  to  permit  both  the 
existing  utility  and  petitioner  to  earn  a  reasonable  return. 

The  case  is  governed  by  the  principles  declared  by  this  Com- 
mission in  Pacific  Gas  &  E.  Co.  v.  Great  Western  Power  Co. 
1  Cal.  R.  C.  R.  203 ;  Re  Oro  Electric  Corp.  2  Cal.  R.  C.  il.  748, 
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and  more  recent  cases  in  ^^ch  the  principles  applicable  to  pro- 
ceedings of  this  character  are  clearly  set  forth. 

Under  these  decisions^  and  by  reason  of  the  additional  cit- 
eumstances  appearing  in  this  proceeding,  as  hereinbefore  set 
forth,  this  proceeding  should  be  dismissed. 


OOIiORADO  PUBIilO  UTILITIBS  COMMISSION. 

RE  COLORADO  &  SOUTHERN  RAILWAY  COMPANY  et  al. 

[Case  No.  05.] 

Crossings '■^  Power  of  OomatUssUmS'^BeguioMon  of  mttomohU^s  at 
grade  crossings. 

1.  The  Colorado  Commission  has  no  power  to  regulate  the  oper- 
ation of  automobiles  at  railway  crossings. 

Apportionment -^Jurisdiction  of  Conunission-^  Bcopense  of  eUminat' 
ing  railway  grade  crossings^ 

2.  The  Colorado  Commission,  in  ordering  the  eliniination  of  a 
grade  crossing,  has  no  power  to  apportion  to  the  county  or  municipality 
any  part  of  the  expense. 

th'ossings  —  Safety  ^  Signals  —  Speeds. 

3.  Railways  were  ordered  to  install  at  thtir  own  expense  at  eertain 
crossings  electric  audible  and  visual  wigwag  signals  operating  from 
the  time  the  trains  are  1,500  feet  distant  from  the  crossing,  and  to 
operate  electric  trains  at  a  speed  not  exceeding  10  miles  per  hour  when 
passing  the  crossings  with  the  exception  of  one  at  which  trains  were  to 
oome  to  a  complete  stop. 

[September  16,  1016.] 

IirvESTioATiON  Oil  motiocL  of  the  Commission  as  to  the  neces- 
sity and  feasibility  of  adequate  crossing  protections  at  the  grade 
crossings  of  the  Colorado  &  Southern  Railway  and  Denver  & 
Interurban  Railroad  between  electric  audible  and  visual  wigwag 
signals  operating  from  the  time  ihe  trains  reach  a  point  1,500 
feet  distant  from  the  crossing;  carriers  ordered  to  remove  electric 
bell  located  at  Broomfield  to  Westminster  crossing;  Denver  & 
Interurban  Eailroad  Company  ordered  to  operate  its  electric 
trains  at  a  speed  not  exceeding  10  miles  per  hour  when  passing 
crossing  with  exception  of  Broomfield  crossing,  at  which  trains 
shall  come  to  a  complete  stop  before  proceeding;  Conmiission's 
engineer  and  carriers'  engineer  ordered  jointly  to  prepare  and 
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present  to  Conimission  estimates  of  expense  for  elimination  of 
crossings  at  Bums'  Junction  and  Federal  Boulevard. 

Appearances:  E.  E.  Whitted  and  A-  S.  Brooks  for  the  Colo- 
rado &  Southern  Railway  Company  and  the  Denver  &  Interurban 
Railroad  Company. 

By  the  Commission:  Pursuant  to  recommendations  made  to 
the  Commission  by  its  engineer  in  charge  of  railways,  and  its 
railway  inspector,  the  Commission  on  the  23d  day  of  August, 
1916,  formally  began  an  investigation  on  its  own  motion  into  the 
feasibili^  and  necessity  of  the  installation  by  the  Colorado  & 
Southern  Railway  Company  and  the  Denver  &  Interurban  Rail- 
road Company,  defendants  herein,  of  suitable  safety  devices  at 
a  portion  or  all  of  the  railway  crossings  at  grade  on  the  lines  of 
the  defendant  companies  between  Denver  and  Boulder,  Colorado. 

This  case  was  heard  before  the  Commission  at  its  hearing  room 
in  the  ytate  capitol  building  in  the  city  and  county  of  Denver, 
Colorado,  on  the  1st  day  of  September,  1916,  at  the  hour  of 
10 :00  o'clock  a.  m.  D.  S.  Hooker,  the  engineer  of  the  Commis- 
sion in  charge  of  railways,  and  E.  S.  Johnson,  the  Commission's 
railway  inspector,  testified  as  to  the  physical  condition  of  the  railr 
way  crossings  at  grade  located  between  Denver  and  Boulder  on 
the  lines  of  railway  of  the  defendant  companies,  and  presented 
their  recommendations  concerning  proper  safety  devices  at  cer- 
tain of  these  crossings,  as  well  as  to  vital  matters  pertaining  to 
the  safe  operation  of  electric  trains  upon  the  line  of  the  Denver 
&  Interurban  Railroad  Company.  F.  J.  Rankin,  engineer  for 
the  Commission  in  charge  of  electrical  utilities,  testified  as  to 
the  operation  of  "automatic  flagman"  when  operated  by  storage 
battery  or  by  electric  current  taken  from  transmission  lines.  Mr. 
Henry  Casaday,  representing  the  Boulder  Chamber  of  Commerce, 
presented  valuable  information  in  regard  to  certain  of  the  cross- 
ings at  grade,  while  H.  A.  Rennick,  superintendent  of  the  de- 
fendant companies,  C.  J.  Neihaus,  claim  agent,  W.  H.  Edmunds^ 
trainmaster  and  electrical  engineer,  and  Fred  Spencer,  motor- 
man,  of  the  Denver  &  Interurban  Railroad  Company,  testified  in 
behalf  of  the  defendant  companies. 

It  appears  from  the  evidence  in  this  case  that  the  Denver  & 
Interurban  Railroad  Company  and  the  Colorado  &  Southern 
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Kailway  Gompany  own  and  operate  lines  of  railway  between 
Denver  and  Boulder,  Colorado,  and  that  the  Lincoln  Highway 
— also  known  as  State  Highway  No.  1 — running  from  Denver 
north  into  Longmont,  Loveland,  Fort  Collins,  Colorado,  and  on 
into  Cheyenne  and  Laramie,  Wyoming,  is  one  of  the  important 
highways  of  the  state  of  Colorado,  and  has  exceptionally  heavy 
automobile  traffic  at  all  times.  The  evidence  shows  that  this 
highway  is  also  the  main  thoroughfare  to  the  city  of  Boulder  and 
the  summer  r^ort  of  Estes  Park.  This  highway  is  maintained 
by  the  state  of  Colorado  and  the  various  counties  traversed  by 
it^  and  is  of  permanent  construction,  being  graveled  and  of  such 
physical  condition  as  to  be  inducive  to  high  speed.  From  inspec- 
tions made  by  the  inspector  of  the  Commission  and  officials  of  the 
def^idant  companies,  it  is  quite  readily  ascertained  that  this 
hi^way  is  used  by  many  automobile  tourists,  and  one  official  of 
the  defendants  testified  that  by  actual  inspection  he  gathered  the 
information  that  certain  of  these  railway  crossings  at  grade  are 
crossed  by  an  automobile  every  minute  of  the  day. 

The  defendant  companies  operate  steam  and  electric  trains 
between  Denver  and  Boulder,  and  the  record  shows  that,  at 
Federal  Boulevard  crossing,  Broomfield  crossing,  and  Bums' 
Junction  crossing,  an  electric  railway  train  is  scheduled  to  pass 
every  thirty  minutes,  and  not  less  than  15  steam  trains  pass  each 
day. 

From  a  point  10  miles  east  of  Boulder  on  the  Lincoln  Highway 
automobilists  bound  for  Boulder  and  Estes  Park  via  Boulder 
traverse  a  gravel  and  cement  highway  due  west  into  the  city 
of  Boulder,  and  on  this  highway  is  located  a  railway  crossing  at 
grade  on  the  lines  of  the  de;fendant  companies  which  is  known 
as  Goodview  crossing.  At  a  point  located  at  Bums'  Junction  on 
the  Lincoln  Highway,  a  gravel  highway  known  as  the  Marshall 
road  branches  off  and  enters  Bouldef  by  the  way  of  Marshall, 
upon  which  branch  road  are  located  several  railway  crossings  at 
grade  on  the  lines  of  the  defendant  companies,  *and  more  particu- 
larly known  as  Park  avenue,  Marshall,  an  unnamed  crossing  f 
of  a  mile  south  of  Superior,  and  an  unnamed  crossing  f  of  a  mile 
north  of  Superior.  There  are  certain  other  railway  crossings  be- 
tween Denver  and  Boulder,  and  on  highways  of  less  importance, 

which  are  now  being  investigated  by  the  railway  inspector  of 
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the  Commission,  and  omceming  which  a  report  will  be  filed  with 
the  Commission  in  the  near  future. 

The  electric  trains  of  the  Denver  &  Interurban  Railroad  Com- 
pany hiave  heretofore  operated  on  a  schedule  of  1  hour,  20  min- 
utes, from  Denver  to  Boulder  and  from  Boulder  to  Denver,  and 
at  times  attain  a  speed  of  55  miles  per  hour,  while  frei^t  and 
passenger  steam  trains  attain  a  speed  of  from  20  to  45  miles  per 
hour.  Eleven  people  have  been  killed  as  a  result  of  automobile 
collisions  with  electric  and  steam  trains  upon  the  lines  of  railway 
between  Denver  and  Boulder  of  the  defendant  companies  since 
February,  1,  1916,  and  the  testimony  introduced  developed  the 
fact  that  many  other  accidents  have  been  narrowly  averted  duiv 
ing  the  last  summer  season. 

Traffic  conditions  upon  the  highways  of  the  state  of  Colorado 
have  been  revolutionized  during  the  last  ten  years.  The  state  of 
Colorado  has  organized  the  State  Highway  Commission,  with 
control  and  supervision  over  highways  within  the  state  designated 
as  state  highways;  the  people  of  the  state  have  voted  a  ^  mill 
levy,  raising  about  $500,000  per  annum,  for  the  permanent  im- 
provement of  Colorado's  roads,  and  the  various  counties  of  the 
state  have  expended  large  sums  of  money  and  exerted  every  effort 
to  bring  about  a  system  of  permanent  good  roads ;  thus  making 
it  known  to  residents  of  other  state  of  the  Union,  as  well  as  to  its 
own  people,  the  fact  that  Colorado  is  a  state  primarily  of  good 
roads;  and  extending  a  general  invitation  to  people  of  other 
states  to  traverse  the  state  of  Colorado  on  their  journeys  west  and 
east,  and  to  visit  the  great  resorts  of  this  state.  Northern  Colo- 
rado, through  which  the  Lincoln  Highway,  or  State  Highway 
No.  1,  and  other  important  highways,  together  with  the  railway 
lines  of  the  defendant  companies,  pass,  is  known  for  its  extensive 
agricultural  resources,  as  well  as  for  the  Eocky  Mountain  Na- 
tional Park  and  other  suiAmer  resorts,  and  as  a  natural  result 
the  Lincoln  Highway  is  extensively  used  by  automobilists  resid- 
ing in  Colorado  dnd  outside  states.  Ten  years  ago  the  horse- 
drawn  vehicle,  traveling  at  a  rate  of  not  to  exceed  10  miles  an 
hour,  and  naturally  within  a  limited  radius,  did  not  require  the 
improved  highway  and  the  protection  at  railway  crossings  at 
grade  that  must  be  given  to  the  traveling  public  to-day.  While 
it  appears  that  the  state  of  Colorado,  and  its  counties  and  munio- 
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ipalities,  have  expended  vast  sums  of  money  in  constructing  and 
improving  its  highways,  it  is  apparent  that  the  railroads  operat- 
ing within  the  state  have  not  entirely  kept  pace  with  the  changed 
conditions  at  their  railway  crossings  at  grade,  and  it  is  the  duty 
of  the  Commission  and  the  railroads  to  bring  about  a  readjust- 
ment of  grade  crossing  conditions  within  this  state  to  the  end  that 
the  general  public  may  receive  adequate  protection  un4er  existing 
conditions  of  travel. 

On  the  27th  day  of  May,  1916,  the  Commission  issued  its 
order,  "In  the  matter  of  an  investigation  and  hearing,  on  motion 
of  the  Commission,  into  the  necessity  and  feasibility  of  improv- 
ing all  grade  crossings  of  the  following  railroads  within  the  state 
of  Colorado,  .  .  .,"  and  known  as  case  No.  56,  in  which  case 
the  Commission  ordered  all  railroads  operating  within  the  state 
of  Colorado,  "at  all  points  where  their  railroads  cross  any  public 
highway  known  as  a  state  highway,  whether  primary  or  second- 
ary, at  grade,  to  provide  and  maintain  at  each  intersection  at 
grade  of  railroad  tracks  with  such  public  highways,  grade  cross- 
ings^ and  approaches  thereto  at  least  24  feet  in  width,  the  road- 
way on  either  side  of  track  or  tracks  to  be  constructed  and 
maintained  level  with  the  top  of  rails  not  less  than  20  feet  from 
center  line  of  tracks  on  either  side,  and  when  more  than  one  track 
is  crossed  for  not  less  than  30  feet  from  center  line  of  outside 
track ;  the  approaches  to  be  constructed  on  uniform  grade  of  not 
to  exceed  6  per  cent  from  a  point  at  least  20  feet  from  center  line 
of  track  or  tracks;  the  roadway  to  be  well  drained  and  surfaced 
with  gravel  or  some  other  suitable  paving  material,  and  a  smooth 
roadway  surface  to  be  maintained  on  approaches  and  crossings ; 
all  crossings  to  be  planked  within  city  or  town  limits  10  inches 
on  the  outside  and  inside  of  each  rail,  and  the  space  between  the 
planking  in  the  center  of  the  track  shall  be  filled  with  gravel  or 
other  suitable  material,  the  kind  of  material  to  be  used  to  be  dis- 
cretionary with  the  carrier  and  under  the  supervision  of  the  Com- 
mission's engineer,  and  in  no  case  shall  the  planking  or  the  gravel 
material  be  less  than  16  feet  in  width ;  that  on  all  crossings  not 
within  city  or  town  limits  the  raiboad  may  use  either  planking, 
gravel,  slag,  or  other  suitable  material,  provided  same  be  not  less 
than  16  feet  in  width,  but  in  no  case  shall  slag  or  other  diarp- 
edged  material  be  used.^' 
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This  order  slightly  modified  the  speoifications  as  to  railway 
crossings  at  grade  on  highways  other  than  state  highways^  aad 
the  railroads  were  ordered  to  bear  the  exp^ise  of  complying  with 
the  requirements  of  the  order. 

This  order  already  has  been  partially  complied  with  by  the 
defendant  companies  at  their  railway  crossings  at  grade  between 
Denver  and  Boulder^  and  the  full  compliance  with  the  same  will 
naturally  give  to  the  public  much  greater  protection  than  now 
exists.  • 

From  a  careful  examination  of  the  record  and  the  photographic 
exhibits  introduced  in  evidence  by  the  inspector  for  the  Commisr 
sion,  the  Commission  is  of  the  opinion  that  eight  railway  cross- 
ings at  grade  upon  the  railway  lines  of  the  defendant  companies 
between  Denver  and  Boulder  are  exceptionally  dangerous  to  the 
general  public,  and  should  receive  immediate  consideration  at 
the  hands  of  the  Commission. 

[1]  It  is  a  lamentable  fact  that,  due  to  the  great  change  in 
the  mode  of  travel  upon  the  highways  and  the  resultant  improve- 
ment of  the  highways,  automobiles  are  driven  at  a  hi^  rate  of 
speed  upon  and  across  railway  crossings  at  grade,  and  many 
drivers  of  automobiles  should  have  their  licenses  revcJced  by  the 
state  for  negligent  driving.  It  is  not  within  the  power  of  this 
Commission  to  control  negligent  operation  of  automobiles  at  rail- 
way crossings,  but  it  has  become  apparent  that  some  law  must  be 
enacted  for  the  protection  of  those  who  will  not  protect  them- 
selves. It  will  be  liie  purpose  of  the  Commission  to  suggest  to 
the  l^slature  that  adequate  laws  be  passed  to  the  end  that  some 
supervision  may  be  had  by  the  state  over  the  operators  of  motor 
vehicles,  so  that  the  drivers  thereof  may  be  compelled  to  use  rea- 
sonable caution  upon  approaching  a  railway  crossing  at  grade. 
The  fact  confronts  the  Commission  that  it  is  not  only  the  careless 
operator  of  a  motor  vehicle  who  may  be  injured  or  killed  at  a 
railway  crossing  at  grade,  but  that  innocent  passengers  who  are 
in  no  way  at  fault  also  may  be  seriously  injured  or  killed. 

[2]  It  has  become  apparent  to  the  Commission  that  in  the 
near  future  many  of  the  important  railway  crossings  at  grade 
must  be  eliminated,  either  by  separation  of  the  grades  or  the 
alteration  of  the  existing  highway.  It  certainly  is  true  that  the 
l^slature  should  give  the  Commission  the  right,  in  its  discretion, 
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to  refuse  to  permit  any  additional  highways  to  be  laid  out  across 
a  railway  at  grade.  Many  existing  railway  crossings  at  grade 
within  the  state  are  absdutely  unnecessary,  and  yet  an  apparent 
defect  exists  in  the  laws  of  Colorado  whereby  the  same  cannot  be 
eliminated.  Unfortunately,  the  Commission  has  not  the  right  to 
eliminate  a  railway  crossing  at  grade  by  ordering  an  under- 
ground or  overhead  crossing  and  apportioning  the  Expense  of  the 
same  to  the  railroad  and  the  county  and  municipality,  as  has  been 
found  advisable  in  many  states  and  provided  for  in  the  laws  of 
those  states.  This  Commission  may  order  the  eliminati<m  of  a 
railway  crossing,  but  it  has  not  the  authority  to  apportion  any 
part  of  the  expense  to  the  county  or  municipality^  and  in  a 
great  majority  of  cases  it  is  apparent  that  there  should  be  suoh 
an  apportionment. 

It  is  true  that  the  Commission  may  make  its  estimates,  and 
order  the  railroad  to  separate  the  grades  at  the  expense  of  the 
railroad  company,  or  to  pay  a  certain  portion  of  the  expense  in 
the  event  the  county  or  municipality  agreed  to  pay  the  remainder, 
but  it  is  apparent  that  this  is  very  Tinsatisfactory,  and  the  exist- 
ing laws  should  be  amended  in  this  regard.  Several  of  the  rail- 
roads have  volunteered  to  place  ^^distant  signals"  on  the  highways 
of  the  state,  at  a  certain  distance  from  railway  crossings  at  grade, 
if  the  consent  of  the  state  be  given,  and  this,  no  doubt^  will  be 
effective  in  many  instances* 

The  Commission  has  already  issued  an  order  to  the  railroads 
operating  within  the  state  of  Colorado,  requiring  that  all  obetruo- 
tions  shall  be  removed  from  the  rights  of  way  of  the  railroads  at 
points  adjoining  or  near  railway  crossings  at  grade,  and  this 
order  is  being  complied  with  at  thiB  time. 

It  has  been  suggested  by  representatives  of  the  chamber  of 
commerce  of  Boulder  and  operating  officials  of  the  defendant 
railroads  that  the  railway  crossings  at  grade  at  Bums'  Junction 
and  Marshall  may  be  eliminated  by  the  alteration  of  the  high- 
way, and  that  the  railroad  companies  stand  ready  to  share  the 
expense  of  this  alteration.  If  this  plan  is  feasible,  naturally  the 
question  of  the  protection  of  these  two  crossings  will  be  solved, 
but  as  the  Conmoiission  has  no  power  to  bring  about  these  changes 
it  appears  to  be  unwise  to  await  developments  at  some  future  and 
uncertain  date. 
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[3]  It  is  the  opinion  of  the  Commission  that  the  diief  en- 
gineer of  the  defendant  companies  and  the  Commission's  engineer 
in  charge  of  railways  should  prepare  estimates  of  the  costs  of 
separating  the  grades  of  the  railway  crossings  at  Federal  Bonle- 
rard  and  at  Burns'  Junction,  and  present  these  estimates  to  the 
Commission,  to  the  end  that  the  Commission  at  a  later  date  may 
determine  th*e  feasibility  of  the  separation  of  grades  at  these 
crossings  and  apportion  the  expense  between  the  railroads  and 
the  counties  or  state.  It  becomes  necessary,  however,  for  the 
Commission  to  take  immediate  action  to  the  end  that  eight  rail- 
way crossings  at  grade  located  on  the  railway  lines  of  the  de- 
fendant companies  between  Denver  and  Boulder  may  be  ade- 
quately protected  at  the  earliest  possible  moment 

The  Commission  heretofore  has  ordered  installation  of  eleo- 
trically  operated  ^'automatic  flagmen"  signals,  otherwise  known 
as  wigwags,  at  many  highway  crossings  at  grade  within  the  state, 
and  the  effectiveness  of  their  operation  has  been  carefully  investi- 
gated by  inspectors  for  the  Commission.  As  has  been  stated 
heretofore  by  the  Commission,  in  case  No.  76,  in  which  the  Com- 
mission ordered  the  Denver  &  Rio  Grande  Railroad  Company 
and  the  Atchison,  Topeka,  &  Santa  Fe  Railway  Company  to  in- 
stall and  maintain,  at  their  expense,  "automatic  flagman" — 
otherwise  known  as  wigwags  or  audible  and  visual  signals — at 
each  of  their  railway  crossings  at  grade  between  Denver  and 
Pueblo: 

^'When  the  Commission  first  began  to  enforce  this  important 
duty,  assigned  to  it  by  the  legislature,  of  protecting  the  traveling 
public  and  the  railways  by  the  safeguarding  of  highway  crossings 
at  grade,  a  deplorable  condition  existed.  While  the  railways 
operating  within  the  state  of  Colorado  had  afforded  some  protec- 
tion at  highway  crossings,  at  grade  witibin  the  city  limits  of  mu- 
nicipalities within  the  state  of  Colorado  by  the  means  of  flag- 
men, only  a  few  crossing  bells  had  been  installed,  and  upon  some 
of  the  railroads  no  attempt  had  been  made  to  maintain  the  same. 
Consequently,  a  great  damage  resulted  to  the  traveling  public,  in 
that  its  right  to  depend  upon  the  warning  of  a  crossing  bell,  when 
the  same  had  been  installed;  as  entirely  swept  away.  To-day 
all  of  the  automatic  signals  of  protection  at  grade  crossings  with- 
in the  state  of  Colorado  are  operating  and  are  being  properly  in- 
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qpeeted,  and^  while  this  is  due  partly  to  str^iuous  work  of  the 
Commission^  much  credit  is  due  the  railroads  for  their  hearty 
e(H)peration. 

"The  Commission  has  not  become  discouraged  because  of  the 
apparent  disr^ard  of  the  travelers  of  the  danger  at  railway  cross- 
ings, but  is  of  the  opinion  that,  as  the  traveling  public  becomes 
aware  of  the  work  of  this  Commission,  and  the  large  sums  of 
money  being  expended  by  the  railways  for  its  protection,  more 
attention  will  be  given  to  careful  driving  and  appreciation  of 
crossing  protection. 

"Inspectors  of  the  Commission  have  reported  that,  at  railway 
crossings  where  the  Commission  has  ordered  installation  of 
audible  and  visual  signals,  the  desired  result  has  been  accom- 
plished, and  that  a  large  majority  of  the  drivers  of  vehicles  stop 
their  machines,  at  the  time  the  signal  begins  to  move,  to  await 
the  passing  of  the  approaching  train. 

^TElectric  warning  bells  at  crossings  are  adequate  protection  in 
many  oases,  but  the  Commission  is  of  the  opinion  that  where 
traffic  is  heavy  the  protection  afforded  by  the  audible  and  visual 
type  of  signal  warrants  the  additional  expense. 

"The  advantage  of  the  audible  and  visual  signal  over  the  ordi- 
nary crossing  alarm  bell  is  apparent  The  latter  is  an  electric 
bell  which  sounds  a  warning  upon  the  approach  of  a  train.  The 
audible  and  visual  signal,  commonly  known  as  the  ^wigwag'  is 
ordinarily  an  electric  motor-driven  device,  sounding  an  alarm 
upon  the  approach  of  a  train  and  swinging  a  red  disc  of  sufficient 
size,  upon  which  is  printed  the  word  'danger'  and  in  which  is  in- 
closed a  red  electric  light,  thus  affording  additional  protection  at 
night  by  calling  the  attention  of  travelers  to  impending  danger, 
even  though  the  traveler  is  unable  to  hear  the  warning  of  the 
belL'' 

At  the  conclusion  of  the  hearing  in  the  present  cause,  the  Com- 
mission ordered  the  Denver  &  Interurban  Railroad  Company  to 
operate  its  electric  trains  upon  and  over  the  eight  railway  cross- 
ings at  grade  above  set  forth  at  a  speed  not  to  exceed  10  miles  per 
hour,  with  the  exception  of  the  railway  crossing  at  grade  located 
at  Broomfield,  at  which  point  the  railway  train  was  to  come  to  a 
complete  stop  before  crossing  the  highway  at  thsit  point  The 
officials  of  the  railroad  company  testified  that  plans  already  had 
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been  completed  for  the  eliminatioa  of  the  railway  crossing  lo- 
cated at  Park  avenue.  It  is  therefore  understood  that  the  order 
of  this  Commission  for  the  protection  of  the  Park  avenue  cross- 
ing shall  become  of  no  eflFect  in  event  of  that  crossing  being  elim- 
inated prior  to  the  effective  date  of  this  order. 

Testimony  also  was  introduced  to  the  effect  that  the  warning 
signal  whistles  now  installed  an  the  electric  trains  of  the  Denver 
&  Interurban  Eailroad  Company  are  inefficient,  and  the  Com- 
mission has  been  notified  by  the  railroad  companies  that  experi- 
ments are  now  being  conducted  to  the  end  that  the  signal  whistles 
may  be  made  efficient  and  adequate  for  all  purposes. 

ORDER. 

It  is  therefore  ordered  that  the  Denver  &  Interurban  Railroad 
Company  and  the  Colorado  &  Southern  Railway  Company  install 
and  maintain  at  their  expense  audible  and  visual  signals,  each  of 
which  shall  consist  of  a  red  disc  with  the  word  "stop"  painted 
thereon  in  white  letters,  and  in  the  center  of  which  shall  be  a  red 
electric  light,  to  be  suspended  from  an  arm  above  the  highway 
and  on  the  right  of  way  of  the  defendant  companies,  and  which 
shall  begin  operating,  swinging  across  the  highway,  when  the 
trains  of  the  defendant  companies  reach  a  point  1,600  feet  dis- 
tant from  the  railway  crossing  at  grade.  The  signal  shall  be 
electrically  operated  and  have  attached  to  it  a  warning  bell,  which 
shall  sound  continuously  during  the  time  the  trains  of  the  de- 
fendant companies  are  within  the  1,500-foot  block  approaching 
the  railway  crossings  at  grade.  The  plans  for  the  audible  and 
visual  signals  shall  be  filed  with  the  Commission  and  approved  by 
its  engineer  before  being  installed,  and  the  said  signals  shall  bo 
located  at  the  following  crossings,  viz:  Federal  Boulevard, 
Broomfield,  Bums'  Junction,  Goodview,  Park  avenue,  Marshall, 
an  unnamed  crossing  f  of  a  mile  south  of  Superior,  and  an 
unnamed  crossing  f  of  a  mile  north  of  Superior,  and  shall  be  in- 
stalled under  the  supervision  of  the  Commission's  engineer  with- 
in ninety  days  from  the  date  of  this  order. 

It  is  further  ordered  that  the  defendant  companies  shall  re* 
move  the  electric  bell  now  located  at  Broomfield  and  install  the 
same  at  their  railway  crossing  at  grade  at  Westminster,  Colo- 
rado. 
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It  is  farther  ordered  that  the  electric  trains  of  the  Denver  & 
Interurban  Railroad  Company  shall  cross  the  nine  railway  cross- 
ings at  grade  above  named  at  a  speed  of  not  to  exceed  10  miles 
per  hour,  with  the  exception  of  the  railway  crossing  at  grade  at 
Broomfield,  at  which  point  the  railway  trains  of  said  company 
shall  come  to  a  complete  stop  before  crossing  the  highway. 

It  is  further  ordered  liiat  the  motorman  of  the  electric  trains 
operated  by  the  Denver  &  Interurban  Baiboad  Company  shall 
sound  an  audible  signal  before  proceeding  across  the  nine  railway 
crossings  at  grade  above  named. 

It  is  further  ordered  that  D.  S.  Hooker,  the  Commission's 
enpneer  in  charge  of  railways,  together  with  E.  F.  Vincent, 
chief  engineer  of  the  defendant  companies,  prepare  for  the  Com- 
mission estimates  of  the  cost  of  thfe  elimination  of  the  railway 
crossings  at  grade  located  at  Bums'  Junction  and  Federal  Boule- 
vard, together  with  reports  on  the  feasibility  of  the  elimination  of 
said  crossings  by  separation  of  grades  and  the  proper  apportion- 
ing of  the  expense  between  the  defendant  companies  and  the 
county  or  state,  or  county  and  state,  in  which  the  said  railway 
crossings  at  grade  are  located. 

It  is  further  ordered  that  Mr.  Hooker  and  Mr.  Vincent  confer 
with  the  county  commissioners  of  Boulder  county  and  the  State 
Highway  Commission,  and  report  upon  the  feasibility  and  the 
cost  of  altering  State  Highway  No.  1  to  the  end  that  the  course  of 
said  highway  may  be  altered  in  such  a  manner  as  to  eliminate  the 
two  railway  crossings  at  grade  located  at  Bums'  Junction  and 
Broomfield. 

The  Public  Utilities  Commission  of  the  State  of  Colorado, 
S.  S.  Kendall,  Geo.  T.  Bradley,  and'M.  H.  Aylesworth,  Com* 
missioners. 


MAINS  PUBLIC  TJTIIilTIBS  COMMISSION. 

RE  RAYMOND  &  WEBBS  MILLS  TELEPHONE  COMPANY. 

[U-148.] 

Consolidation,  merger,  and  sale -'Telephones^  Sale  to  competitor^ 
Service, 

A  telephone  company  will  be  allowed  to  self  Its  property  t»  a  com- 
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petitor  where  there  is  not  enough  business  for  both  and  the  purchaser 
can  accommodate  a  larger  public  and  give  better  service  than  tiM 
vendor. 

[August  8,  1916.] 

Petition  of  the  Raymond  &  Webbs  Mills  Telephone  Company 
for  authority  to  sell  all  its  property  in  Eaymond  and  Casco  to 
the  Poland  Telephone  Company,  and  of  the  latter  tor  authority 
to  buy ;  granted. 

By  the  Commission:  A  petition  by  the  Raymond  &  Webbs 
Mills  Telephone  Company  for  authority  to  sell,  transfer,  and 
assign  to  the  Poland  Telephone  Company  all  its  telephone  lines, 
including  poles,  wire^  apparatus,  ri^t  of  way,  franchises,  and 
privil^es  of  every  name  and  nature  in  the  towns  of  Raymond 
and  Casco,  in  the  county  of  Cumberland,  in  which  petition  the 
Poland  Telephone  Company  joins  and  requests  authority  to  pur- 
chase above-named  property. 

Each  company  is  a  public  utility  under  jurisdiction  of  the 
Commission,  the  Raymond  &  Webbs  Mills  Telephone  Company 
serving  locally  certain  subscribers  in  the  two  above-named  towns. 
The  Poland  Telephone  Company  is  somewhat  of  a  competitor, 
and  it  was  stated  at  the  hearing  that  the  public  interest  as  well 
as  the  desire  of  the  two  companies  demanded  that  the  Raymond 
&  Webbs  Mills  Telephone  Company  should  retire  from  the  field. 
Statement  was  also  made  that  the  Poland  Telephone  Company 
could  give  better  service,  and  if  it  entered  the  field  now  occupied 
by  the  Raymond  &  Webbs  Mills  Telephone  Company  it  could  not 
only  increase  the  business  and  accommodate  a  larger  public,  but 
give  a  character  of  service  which  is  impossible  for  the  Raymond 
&  Webbs  Mills  Telephone  Company  to  give. 

Upon  petition,  public  notice  was  given,  hearing  was  held  at  the 
office  of  the  Commission  at  Augusta  on  July  27,  and  notice  proved 
to  have  been  given  as  ordered.  No  one  appeared  in  opposition, 
and  it  was  stated  by  the  representative  of  the  Poland  company 
that  a  canvass  of  the  Cj^isting  subscribers  of  the  Raymond  &  Webbs 
Mills  Company  indicated  beyond  question  that  they  were  in  favor 
of  the  proposed  purchase  and  sale.  Each  company  filed  with  the 
Commission  certified  copies  of  votes  authorizing  the  purchase  and 
sale,  together  with  a  copy  of  the  proposed  instrument  of  transfer. 
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The  price  agreed  upon  ia  $900,  which  the  representative  of  the 
Poland  company  stated  was  no  more  or  less  than  fair. 

If^  as  satisfactorily  appears,  there  is  not  business  enough  for 
each  of  these  two  utilities,  it  is  desirable  from  every  view  point 
that  one  should  retire,  and  it  is  evident  in  this  case  thai  the  public 
being  served,  as  well  as  the  two  utilities,  recognize  this  fact,  and 
have  taken  what  seems  to  be  the  only  means  of  remedying  exist- 
ing situation. 

Now  after  notice  and  public  hearing  on  the  j(Mnt  petition  of 
the  Eaymond  &  Webbs  Mills  Telephone  Company  and  the  Poland 
Telephone  Company,  being  numbered  U.  No.  148  on  the  docket 
of  this  Commission,  and  after  mature  consideration,  it  having 
been  made  to  appear  that  the  sale  therein  described  is  consistent 
with  the  public  interest,  it  is — 

OBDEEED,  ADJUDGED,  AND  DECREED 

(1)  That  the  Raymond  &  Webbs  Mills  Telephone  Company 
be,  and  hereby  is,  authorized  to  sell  to  the  Poland  Telephone  Com- 
pany all  its  telephone  lines,  including  poles,  wir^  apparatus,  right 
of  way,  franchises,  and  privileges  of  every  name  and  nature  in 
the  towns  of  Raymond  and  Casco,  in  Cumberland  counly,  in  this 
state;  provided,  however,  that  the  consummation  of  the  sale  un- 
der the  authority  hereby  granted  shall  forever  preclude  the  Ray- 
mond &  Webbs  Mills  Teleph<me  Company  from  exerci^ng  any 
of  the  rights  and  franchises  it  now  has  as  a  telephone  company  in 
the  towns  above  named. 

(2)  Authority  is  hereby  given  to  the  Poland  Telephone  Com- 
pany to  purchase  the  above-named  property  and  pay  therefor  the 
sum  of  $900. 

(3)  Said  Raymond  &  Webbs  Mills  Telephone  Company  is  to 
report  to  this  Commission  in  detail,  supported  by  the  affidavit 
of  one  of  its  principal  officers,  its  doings  hereunder  within  ten 
days  after  said  sale  shall  have  been  completed. 

(4)  That  the  form  of  the  proposed  instrument  of  sale  annexed 
to  the  petition  is  approved  as  being  in  accordance  with  the  sub- 
ject-matter of  such  petition  and  the  order  of  this  Commission. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Com- 
mission, at  Augusta,  this  8th  day  of  August,  a.  d.  1916. 

Public  Utilities  Commission  of  Maine,  Benj.  F.  Cleaves  and 

Wm.  B.  Skelton. 
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MAINS  puBiiic  trniim£s  coMMissioir. 

GEORGE  B.  CHURCHILL  et  sL 

V. 

WINTHEOP  &  WAYNE  LIGHT  &  POWBE  COMPAMT. 

[P.  C.  No.  «4.] 

Service  ^Jurisdiction  of  Cotntnisaion—' Extension^  Funds  for  poles 
eoUected  by  consumers, 

1.  The  Maine  Commlsirfoii  has  no  oontrol  over  fusde  collected  for 
poles  l^  proepectWe  consumers  who  have  agreed  to  furnish  poles  if  an 
electric  utility  will  extend  service  to  them. 

Service  ~  Jurisdiction  of  Commission  —  Extension. 

2.  The  Maine  Commission  has  power  to  require  an  electric  eom- 
pasfy  enjoying  a  monopoly,  to  make  reasonable  ezteniioBs. 

Service —>  Electricity -^  Extension -^  Remsonablenese  of  requeet* 

3.  A  request  of  eight  prospective  electric  consumers  for  a  2-mile 
rural  extension  is  reasonable,  where  all  will  li^t  their  houses,  a  ma- 
jority their  barns  and  outtiuildings,  and  three  will  use  power  on  tl^eir 
farms,  and  a  proper  guaranty  is  givoi. 

Service  —  Electricity  —  Extension  —  Return. 

4.  An  electric  company  is  entitled  Uy  a  reton  of  at  least  6  per 
cent  CD.  a  rural  extension,  as  a  condition  of  making  it,  where  rates 
fixed  by  the  company  yield  a  net  return  of  2.6  per  cent,  or  an  actual 
return  of  5.8  per  cent  when  bond  interest  is  included,  and  money  costs 
6  per  cent. 

Service  —  Electricity  —  Extension  ^  Depreciation, 

6.  Prospective  electric  consumers  were  required  to  goaiantee,  as  a 
condition  of  making  the  extension,  an  annual  amount  sufficient  to  pro- 
vide for  an  allowance  of  only  2  per  cent  for  a  depreciation  reserve 
fund  of  25  per  cent  of  the  cost  of  the  extension,  rather  than  6  per  cent 
for  straight  line  depreciation,  where  the  company  has  no  generating 
plant. 

Service '^  Electricity '^  Extension '^  Who  shotUd  furnish  poles. 

6.  Applicants  for  a  rural  electric  extension  should  not  be  required 
to  furnish  poles,  since  the  utility  should  own  all  the  service  facilities. 

Jipporti€ntm>ent —>  Amount  guaranteed  for  service  eoctension, 

7.  The  amount  required  to  be  guaranteed  by  applicants  for  a  rural 
electric  extension  should  be  apportioned  between  them  according  to  their 
uses  and  needs. 

Service  ^  ElectritHty  ^  Extension  ^  Length  of  term  of  contract, 

8.  The  contract  to  pay  annual  minimmn  amounts,  required  of  ap- 
plicants for  extension  of  a  rural  electric  transmission  line,  should  be 
for  ten  years,  with  opportunity  for  readjustment  at  the  end  of  any 
year,  where  there  will  probably  be  only  eight  customers  and  it  is  un- 
certain whether  the  guaranty  is  too  small  or  too  large. 

rOctober  3,  1916.] 
P.U.R.1916P. 
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Complaint  of  George  B.  Churchill  and  others  of  refusal  of 
the  Winthrop  &  Wayne  Light  &  Pow^  Company  to  ext^id  serv- 
ice; extension  ordered  coinlitioned  upon  usee  guarantying  mini- 
mum amounts. 

Appearances:  Qeorge  B.  Churchill  for  petitioners;  L.  T. 
Carletan  for  respondent 

By  the  Commission:  March  31,  1916,  Qeorge  B.  Churchill 
and  ten  other  citizens  of  Winthrop  filed  with  this  Commission 
their  complaint  against  Winthrop  &  Wayne  Light  &  Power  Com- 
pany, an  electric  light  and  power  utility,  alleging  a  refusal  on  the 
part  of  the  utility  to  render  service  to  the  complainants.  After 
proper  notice  and  proof  of  the  same,  a  hearing  was  held  at  the 
offices  of  the  Commission  on  May  9,  1916.  George  B.  Churchill 
represented  himself  and  his  associates,  and  the  respondent  was 
represented  by  its  counsel.  Honorable  L.  T.  Carleton. 

The  company  is  authorized  to  furnish  electric  current  for  light 
and  power  in  Winthrop,  Monmouth,  and  Readfield,  and  is  actual- 
ly serving  about  400  customers.  Its  authorized  capital  stock  is 
$30,000,  and  it  has  a  bond  issue  of  $35,000,  with  an  asserted 
physical  valuation  of  about  $55,000  as  of  the  date  of  the  hearing. 
It  has  no  generating  plant,  but  purchases  its  current  of  the  Cen- 
tral Maine  Power  Company  at  5  cents  per  kilowatt  hour,  charg- 
ing 10  cents  per  kilowatt  hour  to  its  lighting  customers,  and,  on 
a  sliding  scale,  8  cents  down  to  2  cents  to  its  power  customers. 
Its  distribution  line  is  very  nearly  30  miles  in  length.  At  the 
hearing  Mr.  John  H.  Mcllroy,  treasurer  of  the  company,  stated 
that  although  the  company  was  not  incorporated  until  1905,  there 
were  no  books  or  accounts  in  existence  to  show  how  much  money 
the  stockholders  put  in,  the  price  at  which  the  bonds  sold  or  the 
actual  operating  expenses  (as  this  term  is  understood)  for  any 
year.  The  net  income  for  the  year  ending  June  30,  1915,  was 
said  to  be  $1,480,  No  dividend  has  ever  been  paid  to  stock- 
holders. 

[1]  The  petitioners  live  in  that  part  of  the  town  of  Winthrop 
known  as  "Sturtevant  Hill,"  and  until  recently  the  line  of  the 
company  has  not  reached  a  point  nearer  than  3  miles  of  the  Hill, 
so  that  these  petitioners  have  not  had  the  benefit  of  electric  cur- 
rent. Some  months  ago  the  company  began  an  extension  which 
P,U.R.1916F.  48 
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will  pass  along  a  highway  other  than  the  one  on  which  petitioners 
live^  but  which,  at  one  pointy  will  be  within  less  than  2  miles 
of  their  homes;  and  Mr.  Churchill  had  an  interview  with  Mr. 
Mcllroy  to  see  if  an  extension  to  the  Hill  could  be  made.  They 
differ  as  to  the  exact  details  of  their  talk,  Mr.  Mcllroy  stating 
that  his  offer  was  to  make  an  extension  to  Mr.  Churchill  and  his 
neighbors  if  they  would  guarantee  him  eight  customers  to  the 
mile,  while  Mr.  Churchill  understood  the  offer  to  call  for  eight 
customers  in  all.  Mr.  Churchill  also  states  that  Mr.  Mcllroy 
agreed  to  make  the  extension  and  serve  Mr.  Churchill  alone  if 
the  latter  would  furnish  the  poles;  Mr.  McHroy's  recollection 
is  that  he  agreed  to  make  a  portion  of  the  extension  now  asked 
for  (but  three  quarters  of  a  mile  less  in  distance)  if  the  parties 
would  furnish  the  poles.  This  talk,  whatever  it  was,  occurred  in 
the  fall  of  1915,  and  during  the  late  winter  and  early  spring  the 
residents  of  Sturtevant  Hill  gave  a  series  of  entertainments  in 
Winthrop,  with  the  general  understanding  on  the  part  of  those 
attending  the  same  that  the  proceeds  thereof  were  to  be  devoted 
to  the  purchase  of  poles  and  the  erection  of  the  pole  line  (of 
course,  not  including  wire)  for  the  service  of  the  residents  of  the 
HilL  After  the  money  had  thus  been  raised,  Mr.  Churchill  and 
his  associates  refused  to  use  it  for  the  purpose  above  stated,  and 
announced  a  purpose  and  intention  of  using  the  fund  for  wiring 
their  houses.  Mr.  Mcllroy  thus  states  the  interview  he  had  with 
Mr.  Churchill  after  the  fimd  had  been  collected: 

"He  [Churchill]  came  in  and  said,  'Look  here,  those  fellows 
up  on  the  Hill  say  unless  they  can  use  their  money  to  wire  their 
houses,  they  won't  do  anything  about  it.  What  are  you  going 
to  do  about  it?*  I  said,  'Nothing,  I  can't  do  anything.  You 
agreed  to  furnish  those  poles,  I  agreed  to  go  out.  I  can't  go  up 
there  on  those  conditions.'  He  left  me  at  that  time.  A  little 
later,  perhaps  a  week,  he  came  in  and  wanted  to  know  if  I  had 
changed  my  mind.  I  said,  'It  isn't  for  me  to  change  my  mind,  it 
is  for  you  people  to  keep  your  agreement.'  He  said,  'If  you 
don't  go  up  there  we  are  going  to  the  Commission.'  I  told  him 
that  was  his  privilege,  and  left  it  there." 

The  company  claimed  the  foregoing  conduct  constitutes  a 
breach  of  faith,  and  absolves  it  from  the  necessity  of  making  this 
extension.    On  the  other  hand,  some  of  the  present  complainants 
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say  they  had  no  part  in  the  giving  of  these  entertainments  nor  the 
preliminary  agreement  preceding  them ;  and  that  as  a  matter  of 
right  they  are  entitled  to  have  the  extension  made,  on  proper 
terms,  regardless  of  any  agreement  to  which  they  were  not  par- 
ties. 

But,  assuming  that  the  agreement  was  as  ahove  stated,  it  can- 
not he  seriously  claimed  that  this  Commission  has  any  control 
over  the  fund  or  its  disposition.  We  are  asked  to  order  this  com- 
pany to  make  an  extension  to  customers  living  within  its  terri- 
tory; and  our  authority  so  to  do,  and  the  necessity,  propriety, 
and  duty  of  the  company  to  make  such  extension,  are  the  only 
matters  before  us. 

Avihority  to  Order  Extensions. 

[2]  At  the  very  banning  of  the  hearing,  counsel  for  the  com- 
pany stated  that,  in  his  view  of  the  law,  this  Commission  had  na 
authority  to  order  and  require  this  extension.  In  fact,  it  seemed 
to  counsel  that  it  was  solely  for  the  company  to  determine  whether 
a  given  extension  should  or  should  not  be  made.  It  seems  to  us 
that  Mr.  Carleton  has  not  appreciated  fully  the  basic  and  essen- 
tial difference  between  a  corporaticm  engaged  in  a  purely  private 
business  and  one  which,  as  a  public  service  company,  has  devoted 
its  property  to  a  public  use.  The  private  company  (or  person) 
may  sell  or  not,  serve  or  not,  as  it  pleases.  No  such  privil^e  is 
reserved  to  the  public  service  company,  and  for  very  obvious 
reasons.  Let  us  assume  that  several  persons  go  to  our  legislature 
and  ask  for  a  charter  to  do  an  electric-lighting  and  power  business. 
They  select  and  designate  a  certain  territory  within  which  they 
desire  to  exercise  their  rights.  The  legislature  is  uniformly 
careful  not  to  grant  a  charter  to  operate  in  territory  in  which  any 
other  company  has  rights;  and  our  utility  law  specifically  pro- 
vides that  no  electric  corporation  organized  under  the  general 
law  shall  do  business  in  any  city  or  town  in  which  another  com- 
pany is  doing,  or  has  a  right  to  do,  the  same  business,  unless  this 
Commission,  after  full  hearing,  decides  that  the  services  of  such 
second  utility  are  needed.  In  other  words,  each  public  service 
company  is  granted  a  practical  monopoly  within  its  selected  and 
designated  territory.     Such  a  monopoly  is  now  recognized  as  a 

necessity,  since  to  permit  two  companies  to  occupy  the  same  field 
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would  result  in  duplication  of  facilities  and  investment,  ruinous 
competition  with  resultant  poor  service,  probable  bankruptcy  for 
one  of  the  companies  followed  by  the  necessary  purchase  by  the 
solvent  company  of  the  property  of  the  other,  and  the  payment 
therefor  by  the  public  in  the  form  of  higher  rates.  And  prior  to 
the  enactment  of  our  Utilities  law  such  rates  v^ig^t  be^  and  often 
were,  much  higher  t^an  any  real  necessity  warranted ;  where  now 
the  rates,  practices,  and  service  of  each  corporation  are  subject  to 
regulation  by  this  Commission,  and  former  abuses  are  no  longer 
possible. 

Yoked  to,  and  in  perfect  step  with,  this  monopolistic  ri^t  of 
each  company  is  the  duly  which  it  owes  to  the  pviblic.  If  a  com- 
pany owed  no  duty  to  those  living  within  its  territory,  and  could 
act  its  own  pleasure  unrestricted  and  unenlarged  by  law  or  other 
rule  of  conduct,  the  result  would  be  that  each  such  company 
would,  within  its  territory,  have  all  the  autiwrity  of  a  feudal 
lord,  demanding  and  receiving  unmerited  and  arbitrary  tribute, 
yielding  in  return  those  things,  and  only  those  things,  which  his 
capricious  pleasure  suggested.  Such,  however,  is  not  in  accord 
with  present  knowledge  of  law,  equity,  or  modem  enlightened 
practice.  The  enjoyment  of  the  monopoly  compels  the  perform- 
ance of  resultant  duties.  If  a  utility  would  occupy,  exclusively, 
a  given  territory,  it  must  serve  adequately,  fairly,  fully,  this  same 
territory.  For  the  very  reason  that  it  is  the  only  one  in  the  field, 
it  is  under  imperative  obligation  to  serve,  within  reasonable 
bounds,  all  whom  it  finds  within  its  field.  In  other  words,  an 
obligation  exists  upcm  the  part  of  each  utility  to  fully  saturate 
its  territory  with  service.  It  cannot  select  the  profitable  part  and 
ignore  entirely  the  unprofitabla  The  desires  and  needs  of  those 
living  in  the  sparsely  settled,  outlying  territory,  are  just  as  real 
and  imperative  as  are  those  of  the  more  fortunately  situated  ones 
living  in  the  compact  portions,  and  in  so  far  as  those  desires  and 
needs  can  be  reasonably  gratified  and  met  it  is  the  duty  of  the 
utility  to  bring  about  this  result  Indeed,  it  sometimes  seems  as 
though  the  people  who  live  on  our  farms  are  entitled  to  especial 
consideration  in  the  matter  of  obtaining  those  things  which,  a 
few  years  ago,  were  regarded  as  luxuries,  but  which  to-day  are 
necessities, — such  things  as  electric  light  and  power,  telephones, 
pure  water,  passenger  and  freight  service  by  steam  and  electric 
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railroads,  postal  delivery  of  mail  and  merchandise,  good  roads, 
rural  gOYemm^it  credit,  bulletin  information  on  agricultural 
problems.  And  it  is  equally  certain  ihat^  in  practice,  these  things 
cannot  come  to  our  rural  residents  imless  we  practically  apply  the 
centuries-old  doctrine  that  the  strong  ought  to  help  the  weak,  and 
the  strong  must  necessarily  pay  more  than  the  weak.  This  idea 
is  not  socialistic,  at  least  not  to-day.  The  government  spends 
millions  in  experimental  and  research  work  in  order  that  the 
health  and  comfort  of  the  masses  may  be  preserved  and  main- 
tained ;  and  the  expenise  falls  on  those  more  fortunately  situated 
than  those  who  are  to  be  benefited*  The  state  cares  for  its  insane, 
its  poor,  its  blind,  and  the  strong  and  well  cheerfully  pay  the 
bills.  In  the  case  of  an  electric  railroad  running  through  a  city 
and  out  into  the  country,  the  city  passengers,  through  force  of 
numbers,  make  important  contributions  to  the  railroad  in  order 
that  those  along  the  thinly  settled  country  roads  may  lide  at  a 
reasonable,  nonprohibitive  rata  And  so  we  might  indefinilely 
multiply  illustrations ;  but  they  would  only  finally  lead  us  back 
to  the  original  proposition  that  each  pubUc  utility  must,  within 
reason,  f  uUy  serve  its  granted  territory  even  though  some  part  of 
such  service  may  yield  no  profit,  or  may  render  it  necessary  to 
recoup  such  losses  by  somewhat  higher  charges  in  other  portions 
of  its  territory.  And  so,  because  of  all  the  foregoing  and  because 
courts  and  commissions  without  eaoception  have  held  that  the  au- 
thority exists,  we  have  no  hesitancy  in  declaring  and  holding 
that  we  have  full  authority  to  require  an  electric  light  and  power 
company  to  make  reasonable  extensions  into  any  part  of  its  terri* 
tory. 

It  may  not  be  out  of  place  to  quote  some  authorities  in  sup- 
port of  our  above-announced  claim  of  authority  to  order  any 
reasonable  extension. 

Mr.  Wyman  in  his  work  on  Public  Service  Corporations,  §§ 
281  and  797  of  vol.  1,  lays  down  the  rule  in  the  following  lan- 
guage: 

"Sec.  281.  Obligation  to  the  Community. — It  is  obvious  that 
the  problems  raised  in  this  topic  have  not  been  disposed  of  as  yet 
It  is  plain  that  the  existing  facilities  must  in  many  instances  be 
further  developed  in  readiness  to  give  service  to  those  beyond  the 
present  lines,  since  what  has  really  been  undertaken  is  the  proper 
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service  of  the  whole  commimity  dependent  upon  the  established 
company.  This  at  least  involves  the  well-settled  central  territory 
within  which  service  is  plainly  demanded,  whether  mains  have 
been  laid  in  all  the  streets  or  not  Certainly  all  premises  situated 
within  the  network  of  the  existing  mains  and  within  convenient 
connecting  distance  of  their  lines  should  be  served.  All  of  these 
premises  come  within  the  sphere  of  influence,  already  established, 
differing  slightly  from  premises  abutting.  But  the  law  will  soon 
require,  if  it  does  not  already,  that  the  existing  mains  must  be 
gradually  extended  as  the  growth  of  population  in  the  community 
which  the  corporation  has  undertaken  to  serve  demands  the  ex- 
pansion." 

"Sec.  797.  Facilities  which  the  Service  Bequires. — ^In  most  of 
the  public  employments  of  the  modem  type^  what  is  undertaken 
is  not  merely  the  devoting  of  particular  equipment  to  public  use, 
but  rather  the  rendering  of  a  certain  service  to  the  conununity 
with  which  it  professes  to  deal.  .  •  •  There  are  sufiSeient  au- 
thorities ...  to  the  effect  that  their  obligation  to  give  service  is 
not  confined  to  the  original  pipes  which  have  been  laid,  or  wires 
which  have  been  strung.  Such  companies  are  held  to  undertake 
the  service  of  their  communities;  and  they  must,  to  speak  in  gen- 
eral, be  prepared  to  extend  this  system  throughout  their  district 
to  meet  the  reasonable  demands  of  the  growing  community." 

This  matter  was  fully  considered  by  the  United  States  Supreme 
Court  in  Russell  v.  Sebastian,  288  U.  S.  195,  58  L.  ed.  912, 
L.E.A.  — ,  — ,  84  Sup.  Ct  Rep.  517,  Ann.  Cas.  1914C,  1282. 
In  this  case,  the  court  held  that  the  service  of  a  public  utility  hold- 
ing a  general  franchise  within  a  municipality  is  a  community 
service,  and  that  the  utility  is  under  the  implied  obligation  to 
serve  the  entire  community.  Mr.  Justice  Hughes,  speaking  for 
the  court,  states  on  page  208 :  ^^The  service,  as  has  been  said,  was 
a  community  service.  Incident  to  the  undertaking  in  response  to 
the  state's  offer  was  the  obligation  to  provide  facilities  that  were 
reasonably  adequate.  .  •  .  It  would  not  be  said  that  either  a 
water  company  or  a  gas  company,  establishing  its  service  imder 
the  constitutional  grant,  could  stop  its  mains  at  its  pleasure  and 
withhold  its  supply  by  refusing  to  extend  its  distributing  conduits 
so  as  to  meet  the  reasonable  requirements  of  the  community.  But 
this  duty  and  the  right  to  serve,  embracing  the  right  under  the 
granted  privilege  to  install  the  mains  of  service,  were  correlative.'' 
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In  February,  1915,  the  supreme  court  of  California  decided 
the  case  of  Lukrawka  v.  Spring  Valley  Water  Co.  which  is  re- 
ported in  169  Cal.  318,  P.U.R1915B,  331,  146  Pac.  640.  The 
complainants  sought  a  writ  of  mandamus  to  compel  the  water 
company  to  extend  its  mains  to  supply  the  complainants  in  the 
Richmond  district,  so-called,  in  San  Francisco.  The  superior 
court  rendered  decision  in  favor  of  the  water  company,  but  this 
judgment  was  reversed  by  the  supreme  court,  and  the  writ  or* 
dered  to  issue.    We  quote  somewhat  from  the  opinion. 

'^e  are  of  the  opinion,  therefore,  for  the  reasons  given  and  un- 
der the  authorities  we  have  referred  to,  that  when  the  respondent 
accepted  the  franchise  offered  by  the  state,  and  undertook  to  sup- 
ply the  municipality  of  San  Francisco  and  its  inhabitants  with 
water,  it  assumed  a  public  duty  to  be  discharged  for  the  public 
benefit;  a  community  service  commensurate  with  the  offer  of  the 
franchise  which  involved  the  duty  of  providing  a  service  system 
which  would  be  reasonably  adequate  to  meet  the  wants  of  the  mu- 
nicipality not  only  at  the  time  it  b^an  its  service,  but  likewise  to 
keep  pace  with  the  growth  of  the  municipality,  and  to  gradually 
extend  its  system  as  the  reasonable  wants  of  the  growing  com- 
munity might  require;  and  as  it  appears  from  the  petition  in  this 
case  that  respondent  is  in  a  position  to  discharge  this  duty  to- 
ward petitioners  by  a  reasonable  extension  of  its  mains,  it  should 
have  done  so  on  their  demand,  and,  having  refused,  may  be  com- 
pelled to  do  it.  In  reaching  this  conclusion,  it  is  of  course  to  be 
borne  in  mind  that  the  right  of  an  inhabitant  of  a  municipality  or 
the  inhabitants  of  a  particular  portion  of  it,  to  compel  the  service 
to  them  by  the  water  company  through  the  extension  of  its  system, 
is  not  an  absolute  and  unqualified  right  The  fact  that  the  water 
company  has  undertaken  to  serve  the  entire  municipality,  and  that 
it  would  be  of  advantage  to  an  inhabitant  thereof,  or  a  number  of 
them,  to  have  the  water  system  extended  to  supply  them,  would 
not  of  itself  be  suflBcient  to  require  or  compel  the  company  to 
make  the  extension.  The  duty  which  the  water  company  has  un- 
dertaken is  of  a  public  nature  and  to  meet  a  public  necessity  for 
the  supplying  of  water  to  the  community.  The  obligation  of  the 
company  is  not  to  supply  each  or  any  number  of  inhabitants  of  the 

municipality  on  demand  as  an  absolute  right  on  their  part,  but  it 
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has  only  assumed  and  become  charged  with  the  public  duty  of 
furnishing  it  where  there  is  a  reasonable  demand  for  it  and  a 
reasonable  extension  of  the  service  can  be  made  to  meet  the  de- 
mand. The  right  to  require  the  service  and  the  duty  of  furnish- 
ing it  by  an  extensicm  of  the  water  system  is  to  be  determined 
from  a  consideration  of  the  reasonableness  of  the  demand  there- 
for." 

In  speaking  of  what  constitutes  a  ^treasonable  d&nand"  the 
court  says:  "Whether  it  does  or  not  is  to  be  determined  by  a 
consideration  of  the  facts  in  each  particular  case,  and,  among 
other  things,  by  a  consideration  of  the  duties  of  the  company,  the 
rights  of  its  stockholders,  the  supply  of  water  which  the  company 
may  oontrol  for  distribution,  the  facilities  for  rnaking  eztensioiiB 
to  a  locality  beyond  its  present  point  of  service,  the  rights  of  ex- 
isting customers,  the  wants  and  necessities  of  the  locality  demand- 
ing it,  and  how  far  the  right  of  the  community  as  a  whole  may  be 
affected  by  the  demanded  extension.  .  •  •  While  this  [the 
obligation  to  serve  the  aitire  communily]  is  the  obligation  it  un- 
dertakes, the  right  of  the  inhabitants  of  a  municipality  to  have  it 
discharged  is  .  .  .  not  an  absolute,  but  a  relative,  one,  which 
may  be  enforced  only  when  conditions  are  such  that  there  exists 
a  reasonable  demand  for  the  fulfilment  of  the  obligaticm.'' 

In  Phelan  v.  Boone  Gas  Co.  147  Iowa,  626,  31  L.RA.(N.S.) 
319,  125  N.  W.  208,  the  court  says  on  page  628:  "By  aooept- 
ing  from  the  city  a  franchise  to  lay  pipes  and  mains  in  the  streets 
and  alleys,  and  through  them  furnish  the  inhabitants  and  the  pub- 
lic with  fuel,  illuminating  and  power  gas,  the  company  assumed  a 
public  duty.  That  duty  was  to  supply  gas  at  reasonable  rates  to 
all  the  inhabitants  of  the  city,  and  to  charge  each  the  same  price 
and  furnish  on  the  same  terms  as  it  did  to  every  other  for  like 
service  under  the  same  or  similar  conditions." 

In  Bothwell  v.  Consumers'  Co.  13  Idaho,  568,  the  court  says: 
"The  company,  in  the  enjoyment  of  its  franchise  privileges,  is 
placed  by  the  Constitution  under  a  public  duty  to  supply  water 
to  all  living  within  the  franchise  limits,  on  payment  of  the  rental 
rates.  It  owes  this  duty  to  everyone  so  long  as  it  has  water  to 
sell,  whether  he  be  on  the  line  of  its  main  or  at  a  great  distance 
therefrom." 

In  Monahan  v.  Pacific  Gas  &  E.  Co.  5  Cal.  E.  C.  E.  298,  tho 
Commission  was  considering  the  duty  of  the  utility  to  extend  its 
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distributing  system^  After  referrix^  to  the  rule  in  the  Eussell 
Case  above  qnoted  from,  the  Commiasicm  said :  '^It  applies  to  all 
classes  of  utilities  which  receive  a  frandiise  authorizing  them  to 
use  all  the  streets  of  a  oil^.  .  •  .  Eadi  of  these  classes  of  utili- 
ties ...  is  under  the  correlative  duty  of  giving  service  to  all 
the  inhabitants  of  the  city.  While  it  is  possible  that  it  may  be 
necessary  in  some  of  our  cities  having  wide  territorial  extent  to 
modify  this  general  rule  in  some  respects,  the  present  case  is  clear- 
ly one  for  the  application  of  the  general  rule.  .  •  .  The  rate  in 
this  case  will  be  established  on  the  theory  that  the  service  is  com- 
munity wide^  and  extensions  which  may  be  unprofitable  in  them- 
selves will  be  taken  care  of  in  the  rate  so  established." 

[3]  Naturally,  we  are  led  to  inquire  into  the  reasonableness  of 
the  particular  extension  adced  for  in  this  case.  The  evidence 
shows  that  eight  families,  living  less  than  2  miles  from  the  trans- 
mission lines  of  the  respondent,  not  only  desire  electricity  for 
light  and  power,  but  solemnly  and  under  oath  have  stated  their 
intention  to  take  the  same  if  made  available.  There  is  slight  oc- 
casion to  waste  words  in  suggesting  the  advantages  of  electricity 
over  kerosene  for  lighting,  and  no  great  chance  for  argument  as 
to  the  economy  and  desirability  of  substituting  current  for  gaso- 
lene in  the  furnishing  of  power  to  pump  water,  cut  ensilage,  and 
saw  wood.  All  of  these  eight  prospective  customers  will  light 
their  houses,  a  majority  their  bams  and  outbuildings,  and  three 
will  use  power  for  various  work  about  their  farms.  We  therefore 
find  that  the  request  for  this  extension  is  reasonable,  and  should 
be  granted  if  the  company  and  all  its  customers,  existent  and  pro- 
spective, can  be  treated  fairly. 

Tho  solution  of  the  problem  is  surrounded  with  difficulties. 
The  company  claims — and  nobody  says  otherwise — that  to  serve 
any  group  of  customers  at  regular  rates  it  must  have  eight  cus- 
tomers to  the  mile  of  pole  line.  It  further  says  that,  owing  to  the 
excessively  high  price  of  copper,  the  present  is  an  inopportune 
time  to  build  extensions ;  that  its  present  business  is  yielding  only 
about  2  per  cent,  in  addition  to  interest  charges  and  operating  ex- 
penses, on  the  value  of  its  property ;  that  these  eight  "prospects'' 
are  the  only  ones  who  will  ever  take  service  by  means  of  the  pro- 
posed extension,  for  the  reason  that  they  are  the  only  all  year 
round  residents,  and  that  the  territory  for  several  miles  beyond 
Sturtevant  Hill  in  any  direction  offers  not  the  remotest  probabil- 
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ity  of  future  business.  The  petitioners  offer^io  serious  denial  of 
these  claims,  but  they  nevertheless  insist  they  are  entitled  to  serv- 
ice on  some  terms;  that  the  company  owes  them  a  duty,  and  that 
the  public  living  at  Winthrop  village  (the  compact  and  built-up 
portion  of  the  town)  owes  them  some  consideration.  Upon  this 
last  proposition  Mr.  Edward  Hudson,  one  of  "the  eight,"  sug- 
gested that  the  residents  of  the  Hill  pay,  in  the  form  of  taxes, 
about  $45  a  year  toward  electric  street  lights  in  the  village,  a  less- 
er sum  for  street  sprinkling,  fire  department,  maintenance  of  the 
fine  village  streets,  water  protection  against  fires,  "all  in  the  vil- 
lage, and  from  which  we  got  no  benefit ;"  and  he  argues  that  those 
in  the  village,  who  do  get  the  benefit,  might  well  contribute,  in 
the  form  of  somewhat  higher  light  and  power  rates,  toward  ena- 
bling the  company  to  make  this  desired  and  convenient  extension. 
These  suggestions,  from  both  parties,  have  been  given  due  thought 
and  consideration. 

Expense  of  the  Extensum. 

The  company,  after  consulting  with  a  competent  electrical  en- 
gineer, presented  at  the  hearing  the  following  as  its  estimate  of 
the  cost  of  this  extension : 

Table  No.  1. 
Efitimate  of  cost  of  2}  miles  of  single  phase,  2,200  volt  line  to  Stnrtevant 
Hill  district,  from  a  point  about  1  mile  north  of  Winthrop  village— 

102   26  ft.  Cedar  poles,  7  in.  top  diameter  @  $1.60 $163.00 

Labor  hauling  and  setting  @  1.00 102.00 

100   2  pin  cross-arms  @  .31^   31.60 

14   4  "            «          @  .571 8.09 

266   Locust  pins  ®  .02i 6.40 

114   Pr.  Cross-arm  braces — ^per  pr.  .20 22.80 

114    rxl2''  Thru  bolts  @  .06 6.84 

228   21"  square  washers  @  .01 2.28 

114   Toe  bolts  @  .01   1.14 

266   D.P.D.G.  insulators  ®  .02^  '     6.40 

Labor,  delivery  &  erecting,  2  men,  3  days  @  2.60 16.00 

4i  miles  #  6  T.B.W.P.  copper  wire  for  line 
266   ft.  "        "  '»  **     "     ties 

Total  2,684  lbs.  @  .30   805.20 

Labor  stringing  wire — 3  mi.  2  days  @  2.60 15.00 

4    1  kw.  2,200/220/110  volt  transformer  comp.  @  25.00 100.00 

16""         "      "      "             "                 «*        @  65.00   66.00 

16   House  brackets  for  services  3.20 

1,600  f t.  #  6  T.B.W.P.  copper  wire  for  services— 180  lbs.  @  .30  . .  64.00 

Labor  stringing  services — 2  men — 1  day — 2.60 6.00 

Labor  setting  transformers — 2  men — 1  day — 2.60 6.00 

6  amperes  single  phase  meters  @  7.60 60.00 

Labor  setting  meters — 1  day  @  2.50 2.50 

Total $1,460.36 
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The  reasonableness  of  >  these  unit  prices  is  not  in  dispute,  but 
there  is  sharp  conflict  as  to  the  distance  it  will  be  necessary  to  ex- 
tend the  transmission  lina  The  petitioners  claim  the  entire  dis- 
tance is  8,635  feet;  the  company  says  11,568* feet.  This  differ- 
ence is  mainly  accounted  for  by  the  difference  in  route  suggested. 
Complainants  insist  the  line  should  be  built  from  the  present 
line  down  a  crossroad  to  the  highway  leading  to  Sturtevant  Hilh 
The  company  gives  several  reasons  why  it  is  deemed  advisable  to 
go  back  to  a  junction  of  two  roads  and  then  come  up  the  above- 
named  highway.  The  reasons  therefor  given  by  the  company  do 
not  appeal  to  us,  and  we  agree  with  the  complainants  that  the 
shorter  route  is  the  practical  one  in  this  case.  In  any  event,  if 
the  company,  for  its  own  reasons  and  purposes,  desires  to  build 
the  longer  line,  it  should  not  attempt  to  charge  the  additional  ex- 
pense to  petitioners. 

Our  investigation  also  shows  that  the  company's  plan,  which 
calls  for  poles  100  feet  apart,  is  not  in  accord  with  the  best  modem 
practice.  Kearly  all  companies  now  building  rural  transmission 
lines  allow  125  feet  between  poles.  This  being  so,  and  the  dis- 
tance to  be  built  being  8,635  feet,  the  cost  of  the  pole  line  will  be 

as  follows: 

Table  No.  2. 
Cost  of  Pole  Line  without  Wire,  etc. 

70   poles  @  ll.Sa $106.00 

Labor  hauling  and  setting  @  $1.00 70.00 

70   2-pin  cross-arms  @  .311   22.05 

14   4-"            "           "    .57*    '...  7.88 

200    locust  pins  ®  .021 5.00 

84   pairs  cross-arm  brackets  @  .20 16.80 

84    rxl2''  through  bolts  @  .06 5.04 

168   21"  square  washers  @  .01 1.68 

84   Toe  bolts  ©01 .84 

200   D.P.D.G.  insulators  @  .021 5.00 

Labor  delivering  and  erecting  poles,  2  men — 3  days  @  2.50  •  •  15.00 

$254.29 
Cost  of  Wire,  Transformers,  etc 

31  miles  wire— 2,100  lbs.  @  .30 $630.00 

Labor  stringing    15.00 

Four  1  kw.  transformers 100.00 

One  5  kw.            "           55.00 

Other  items  in  previous  schedule 129.70 

$929.70 
Total  cost $1,183.99 

It  is  our  conclusion,  therefore,  that  the  company  can  make  the 
requested  extension  for  the  above-named  sum  of  $1,183.99. 
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[4]  The  next  question  is,  What  return  shall  the  company  re- 
ceive on  this  investment?  Under  a  schedule  of  rates  which  the 
company  itself  fixed,  it  received  in  1914  a  net  corporate  income 
of  $1,480.  This  was  2.6  per  cent  on  the  claimed  value  of  $55,- 
098.40  of  the  property  it  was  using  in  the  service  of  the  public 
It  deducted,  in  addition  to  this,  5  per  cent  for  d^reciation.  It 
did  not  devote  any  of  this  $1,480  to  dividend,  none  ever  having 
been  paid.  It  is  now  using  the  same  property  in  serving  its  cus- 
tomers that  it  was  using  in  1914,  and  rendering  service  at  the 
same  rates.  Its  actual  return  on  investment,  that  is,  value  of 
plant,  was  $1,480  plus  an  amount  paid  for  interest  on  its  bonds 
or  $3,230  in  all  (not  reckoning  interest  on  any  floating  debt,  on 
which  the  evidence  is  silent),  making  in  fact  a  return  on  claimed 
value  of  plant  of  5.8  per  cent.  Money  now  will  cost  the  company 
6  per  cent,  and  it  is  probable  either  that  its  present  plant  valuation 
is  high  and  the  apparent  rate  of  interest  correspondingly  less  than 
the  actual  rate,  or  that  the  present  rate  of  returti  is  lower  than  the 
company  is  entitled  to.  Under  normal  conditions  a  utility  should 
be  allowed  an  income  on  investment  somewhat  in  excess  of  the 
cost  of  money  at  interest,  where  the  risk  is  less  and  the  manager- 
ial responsibility  negligible.  In  the  present  case,  however,  for 
reasons  already  stated,  we  shall  fix  the  conditions  of  the  exten- 
sion which  we  shall  order  on  a  minimum  return  of  6  per  cent  of 
the  cost  of  the  addition  amounting  to  $71.04. 

[5]  The 'company  next  claims  that  these  eight  customers  should 
pay  it  a  yearly  amount  sufficient  to  enable  it  to  set  aside  a  sum 
equal  to  5  per  cent  for  depreciation.  Mr.  Mcllroy  stated  at  the 
hearing  that  even  this  amount  is  not  sufficient.  So  far  as  depre- 
ciation is  concerned,  there  are  nearly  as  many  theories  as  there  are 
authors  on  the  subject ;  nearly  as  many  applications  of  each  theory 
as  there  are  Public  Service  Commissions  in  the  country ;  and  in 
each  Commission  nearly  as  many  variations  of  a  particular  the- 
ory as  there  are  cases  before  the  Commission.  This  is  necessari- 
ly so.  A  depreciation  reserve  is  set  up  to  create  a  fund  with 
which  a  whole  plant,  or  any  of  the  several  units  thereof,  may  be 
replaced  when  worn  out  or  discarded  for  any  reason.  The  com- 
ponent parts  of  a  water  plant  have  a  different  length  of  life  than 
the  component  parts  of  an  electric  plant ;  and  in  the  latter  plant 
the  life  of  each  of  its  component  parts  may  differ  from  that  of  all 
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the  Others.  Heiiee  if  an  absolutely  new  electric  plant  be  put  in 
operation,  nobody  knows  just  when  any  unit,  or  part  thereof, 
will  have  to  be  replaced.  Experto  have  opinions,  based  on  ex- 
perience, whidx  are  vesry  valuable  and  fairly  accurate  j  but  each 
expert  has  his  own  opinion  or  theory.  Again,  it  is  a  matter  of 
common  knowledge  that  in  practice  vary  few  of  the  units  of  an 
electric  plant  are  scrapped  at^  or  near,  the  time. when,  theoretical- 
ly, they  ought  to  be  worn  out  Some  companies  by  effective  and 
constant  maintenance  prolong  the  usefulness  of  a  machine  or 
appliance  years  beyond  its  theoretical  demise.  Favorable  con- 
ditions mny,  and  do,  add  to  its  life.  Take^  for  instanoe,  poles 
and  pole  hardware.  Theoretically  fifteen  to  tw^ty  years  is  the 
life  period,  but  in  practice  they  are  sometimes  used  far  and 
away  beyond  this  limit  Take  a  tnmsformer:  properly  cared 
for,  and  without  being  unfortimately  or  carelessly  burned  out,  its 
useful  life  is  practically  unlimited.  So  VTitk  copper  wire.  And 
so  to  apply  a  5  p^  cent  d^reoiation  to  an  entire  transmission 
line  on  the  principle  that,  theoretically,  the  life  of  the  poles  and 
hardware  ii  twenty  years,  would  be  fallacious*  In  the  pending 
case  Hie  p<^es,  hardware,  and  those  other  things  which  depreciate 
somewhat  rapidly  ecM^stitute  less  than  25  per  cent  of  the  exrtire 
investment;  the  other  75  per  cent  depreciates  but  very  Htde.  If 
we  were  to  permit  a  5  per  cent  straight  line  depreciation  the  re- 
sult would  be  that  these  eight  families,  in  twenty  years>  would 
pay  in  the  form  of  rates  an  amount  equal  to  the  original  invest- 
ment, and  the  company  would  have  75  per  cent  of  its  plant  in 
practically  100  per  cent  conditi<m,  and  at  least  a  part  of  the  bal- 
ance in  usable  condition  as  Hie  result  of  maintenance  (the  money 
for  which  came  from  these  same  eight  families).  In  order  that 
it  may  not  be  thought  that  we  have  confused  depreciation  and 
efficiency  let  it  be  here  said  that  we  fully  realize  that  a  given  ma- 
chine may  be  apparently  performing  its  work  in  an  entirely  ef- 
ficient manner,  and  still,  during  the  passage  of  the  years,  have 
worn  to  a  point  where  its  value  has  practically  disappeared  for 
the  reason  that  the  old  machine  will  have  to  be  replaced  by  a  new 
one.  In  the  case  of  any  machines  or  appliances  which  do  wear 
out  a  much  larger  amount  should  annually  be  put  into  the  reserve 
fund  than  in  the  case  of  an  appliance  which  does  not  wear  out, 
like  copper  wire,  or  transformers  under  average  conditions.    For^ 
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the  reason  that  it  cannot  be  done  we  are  not  attempting  to  lay 
down  a  rule  in  regard  to  the  amount  of  a  depreciation  reserve  to 
be  observed  by  all  electric  companies  r^ardless  of  the  varying 
facts  to  be  met  with  in  the  makeup  of  each  company.  As  a  mat- 
ter of  fact^  unless  the  necessities  of  a  particular  case  call  for 
different  treatment,  the  Interstate  Commerce  Commission  does 
aot  say  just  what  and  how  much  shall  be  set  aside^  but  leaves 
this  largely  to  the  individual  corporation  to  determine,  upon  the 
theory  that  individual  peculiarities  and  customs  will  have  their 
weight  in  determining  the  depreciation  charge,  and  it  being  well 
known  that  if  repairs  are  adequately  met  out  of  revenue  the  an- 
nual provision  for  depreciation  may  be  materially  smaller  than 
if  they  are  neglected,  owing  to  the  greater  longevity  of  property 
adequately  repaired.  If  the  present  case  were  one  involving  an 
ordinary  extension  by  a  company  having  its  own  generating  plant 
as  well  as  its  transmission  line,  we  should  feel  that  the  matter  of 
the  amount  to  be  added  to  its  reserve  made  necessary  by  such  an 
extension  might  well  be  in  accord  with  its  ordinary  practice  in 
such  matters.  But  the  respondent  company  owns  no  generating 
plant  upon  which  depreciation  ought  to  be  somewhat  liberally 
figured,  and  in  addition  to  this  the  extension  asked  for  in  this 
ease  i»  unusual  in  its  aspects.  We  are  therefore  treating  this 
case,  as  well  as  the  petitioners  and  the  company,  in  the  way  the 
peculiar  circumstances  seem  to  require. 

And  inasmuch  as  we  have  referred  to  maintenance,  it  may  be 
well  at  this  point  to  speak  of  its  relation  to  any  depreciation  re- 
serve fund.  Depreciation  is  usually  referred  to  under  two  gen- 
eral classifications,  viz.,  unit  and  composite.  Unit  depreciation 
is  the  decay  of  the  individual  machines  or  other  units  of  th*: 
plant;  composite  depreciation  is  the  resultant  effect  upon  the 
whole  plant  of  tmit  depreciation,  and  the  total  depreciation  of 
any  plant  at  any  time  is  this  composite  depreciation,  which  is 
equal  to  the  sum  of  unit  depreciation  less  whatever  should  be 
taken  into  account  as  the  result  of  proper  maintenance  of  various 
units.  Nobody  can  conceive  of  total  depreciation  existing  in  an 
electric  plant  on  a  given  day,  for  the  reason  that  the  operating 
officers,  in  the  exercise  of  good  business  judgment,  expend  money 
on  each  unit  or  part  thereof  to  keep  the  same  in  as  good  repair  as 

possible.  Worn  parts  are  replaced,  daily  attention  is  given  to  ad- 
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justments,  and  in  divers  other  ways  an  attempt  is  made  to  k'^cp 
each  machine  as  near  100  per  cent  efficiency  as  possible.  This  is 
maintenance.  Maintenance  is  a  legitimate  part  of  operating  ex- 
penses. These  expenses  the  public  pays,  and  properly;  for  if 
the  company  is  to  continue  to  render  proper  service^  it  must  re- 
ceive sufficient  return  from  its  customers  to  maintain  its  plane 
in  proper  condition  to  render  that  kind  of  servica  But  try  as 
hard  as  ever  it  may  to  keep  all  parts  of  its  plant  up  to  100  per 
cent  oondition,  the  company  cannot  absolutely  do  this.  There  is 
constantly  going  on  a  silent,  progressive,  and  inevitable  loss  in 
each  part  of  the  plant,  much  greater,  to  be  sure,  in  some  than  in 
others,  but  nevertheless  existent  Some  day  a  particular  unit 
will  have  to  be  entirely  replaced,  either  because  progress  in  tlie 
art  of  carrying  on  the  particular  business  has  made  this  unit  ob- 
solete, or  because  long  use  has  finally  worn  it  beyond  repair  and 
rendered  it  inadequate.  The  money  to  make  this  replacement 
must  come  from  somewhere,  and  to  meet  this  need  modem  busi- 
ness men  have  evolved  the  plan  of  setting  up  a  depreciation  re- 
serve fund.  Eeplacements  will  never  require  the  piling  up  of  a 
fund  equal  to  the  entire  value  of  the  whole  plant,  for  the  reason 
that  the  greater  portions  of  the  plant  will,  by  maintenance, 
be  always  in  good  condition,  and  the  necessities  of  the  mo- 
ment will  require  no  more  than  the  substitution,  here  and 
there,  of  a  new  for  an  old  unit  Experts  agree  that,  ordinarily, 
an  electric  plant  will  be  in  from  70  per  cent  to  80  per  cent  condi- 
tion, and  that  a  depreciation  reserve  fund  from  20  per  cent  to  30 
per  cent  is  all  that  is  needed.  This  fund  is  usually  raised  and 
treated  about  as  follows:  An  amount  equal  to  a  certain  deter- 
mined per  cent  of  the  value  of  the  property  (varying  in  different 
businesses)  is  set  aside  each  year.  Eecognizing  the  fact  that 
good  business  judgment  will  require  proper  maintenance  and 
necessary  renewals  from  time  to  time,  so  that  the  actual  total  de- 
preciation will  at  no  time  exceed  25  per  cent  of  the  original  value 
of  the  plant,  care  must  be  exercised  in  determining  the  amount  to 
be  annually  set  aside  for  the  depreciation  reserve  fund.  This 
amount  must  be  determined  largely  by  the  character  of  the  plant. 
By  this  we  mean  that  the  managers  of  a  given  utility  know,  ap- 
proximately, the  probable  life  of  the  various  units  which  make 

up  the  property,  and  the  date  when,  in  spite  of  maintenance  and 
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repairs,  each  unit  will  have  to  be  replaced.  Th^  also  know  that 
all  the  units  will  not  wear  out  at  the  same  time,  and  that,  by  rea- 
son of  a  given  replacement  occurring  five  or  ten  years  after  the 
previous  one,  and  such  replacement  constituting  no  more  than  a 
fifth  or  a  quarter  of  the  entire  plant,  the  depreciation  reserve 
fund  need  never  reach  an  amount  greater  than  25  per  cent  of  the 
value  of  the  property  at  any  one  time. 

When  a  replacement  becomes  necessary,  it  is  made,  the  fund 
diminished  by  the  cost  of  the  same,  each  year's  contribution 
thereafter  added,  but  the  fund  (according  to  expert  testimcmy 
and  common  experience)  never  reaching  an  amount  greater  than 
the  above  25  per  cent  This  fund  is  kept  invested,  ordinarily  in 
additions  to  and  extensions  of  the  plant  itself,  should  be  ear- 
marked in  such  a  way  as  to  be  always  easily  identified,  must  be 
credited  with  aU  its  accumulations  such  as  interest  (if  it  be  in  a 
bank  or  invested  in  interest-bearing  securities),  or  profits  (if  it 
be  invested  in  additions  or  extensions  to  plant).  If  it  be  in  cash 
or  negotiable  securities  it  wiD  at  any  time  be  immediately  avail- 
able with  which  to  pay  for  replacements;  if  it  be  invested  in 
plant  this  will  furnish  a  basis  for  an  issue  of  bonds  to  raise  the 
necessary  cash. 

Inasmuch  as  the  public,  by  paying  a  rate  sufficiently  large  to 
include  depreciation,  furnishes  the  money  which  constitutes  this 
fund,  the  accumulation  in  any  one  year  should  not  be  so  great  as 
to  be  an  undue  burden,  because  if  this  25  per  cent  be  raised  in 
five  years,  and  no  replacement  be  needed  for  ten  years,  those  cus- 
tomers who  made  the  undue  contribution  (and  who  may  not  be 
patrons  of  the  utility  during  the  next  five  years)  will  have  been 
paying  excessive  rates,  and  during  the  next  five-year  period  the 
patrons  of  those  years,  at  the  same  rates,  will  be  making  unnec- 
essary contributions  to  a  fund  already  large  enou^. 

So,  in  our  opinion,  if  depreciation  is  to  be  computed  and  a 
fund  set  up,  the  amount  necessary  to  be  raised  each  year  should 
be  determined  with  extreme  care,  bearing  in  mind  that  no  hard 
and  fast  rule  can  be  laid  down  to  be  strictly  adhered  to,  no  mat- 
ter what  may  be  the  individual  surrounding  circumstances. 

In  the  light  of  the  foregoing  we  approach  the  solution  of  the 

present  case.     The  6  per  cent  interest  on  whatever  it  costs  the 

company  to  make  the  extension  must  be  allowed,  the  company  be- 
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ing  obliged  to  borrow  the  money.  In  our  judgment  2  per  cent  is 
ample^  under  the  circumstances^  as  a  yearly  amount  to  be  set 
aside  as  a  depreciation  reserve.  Assuming  that  the  cost  will  be  ^ 
$1,183.99,  these  two  amounts  make  a  yearly  total  of  $94.72, 
which  the  company  must  pay  out  of  its  profits.  If  each  of  these 
eight  families  paid  for  light  the  TniniTnum  of  $12  per  year,  the 
profit  on  this  $96  would  be  $48,  the  company  paying  5  cents  per 
kilowatt  hour  for  current  and  selling  it  for  10  cents.  If  these 
eight  use  power  to  the  amount  of  $27  per  year,  the  profit  on  this 
will  be  $10.12  or  f  of  $27,  the  company  buying  current  at  5,  and 
selling  at  8,  cents  for  power.  This  total  of  $58.12  deducted  from 
the  above  $94.72  leaves  $36.60,  which  the  company  must  have  in 
addition  to  its  expected  profits  imder  regular  rates,  or  $4.58  from 
each  of  the  eight,  resulting  in  $16.58,  as  the  average  sum  each 
customer  must  contribute. 

These  figures  are  shown  to  be  substantially  correct  by  the  fol- 
lowing table: 

Table  No.  8. 
Amount  Company  WUl  Eeceive. 

8  customers  each  at  yearly  min.  of  $16.58 $132.64 

Ami.  power  oustomers  wiU  pay 27.00 

$159.64 
Amount  Company  Must  Reeeive. 

Interest  and  depreciation 04.72 

Cost  of  furnishing  $96  worth  of  light  current 48.00 

Cost  of  furnishing  $27  worth  of  power  current 16.88 

$159.60 

[6]  How  can  it  be  arranged  so  that  the  company  may  receive 
this  amount,  and  this  group  of  people  receive  service  so  that  the 
cost  to  each  one  of  the  eight  is  no  more  than  the  service  is  actual- 
ly worth  under  all  the  circumstances  ?  It  appears  that  the  com- 
pany at  one  time  suggested  that  these  prospective  customers 
should  furnish  the  poles.  This  method  was  sometimes  formerly 
employed  in  effecting  electric  light  extensions  to  somewhat  iso- 
lated communities.  Nearly  all  Commissions  now  feel  that  it  is 
better  that  each  utility  should  own  all  the  facilities  it  employs  in 
the  service  of  the  public.  There  may  be  some  necessary  excep- 
tions to  this  general  rule,  but  in  the  present  case  we  feel  that 
the  company  should  build  and  own  this  entire  extension,  if  built. 

[7]  It  is  not,  in  our  judgment,  practical  for  the  company  to 
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attempt  to  charge  each  of  these  eight  people  a  yearly  minimum  of 
$16.58.  Some  of  them  will  install  but  few  lights  and  no  power 
equipment,  although  each  is  willing  to  pay  the  minimum  of  $1 
per  month.  Others  will  put  in  and  use  from  twenty-five  to  seven- 
ty-five lights.  Mr.  Hudson  testified  that  his  present  bill  for 
kerosene  averages  $3  per  month,  and  assumably  he  would  be  will- 
ing to  pay  approximately  that  amount  for  current  Mr.  Church- 
ill runs  a  small  summer  hotel,  and  expects  to  put  in  seventy-five 
lights.  So  that  some  of  these  customers  will  have  use  for  energy 
costing  largely  in  excess  of  $16.58  per  year,  while  others  will 
probably  never  exceed  the  minimum.  We  therefore  feel  that  the 
company  and  these  customers  should  enter  into  written  contracts 
by  the  terms  of  which  the  company  will  build  the  line,  and  these 
eight  persons  will  obligate  themselves  to  pay  to  the  company 
$159.60  each  year,  each  to  pay  such  portion  of  this  total  as  his 
use  and  needs  seem  to  warrant,  this  amount  to  constitute  his  min- 
mum  charge  and  each  to  pay  the  r^ular  rate  for  all  current  used 
in  excess ;  regular  schedule  rates  for  all  power  in  excess  of  a  com- 
bined yearly  use  of  an  amount  of  $27.  These  contracts,"  when  re- 
duced to  form,  must  be  submitted  to  this  Commission  as  the  ba&is 
of  a  final  order. 

The  case  will  be  held  open  pending  n^otiations  between  the 
parties.  It  is  suggested  that  petitioners  and  the  company  report 
to  us,  in  writing,  not  later  than  November  15,  1916,  what  prog- 
ress has  been  made. 

[8]  As  to  the  length  of  time  the  above-named  contract  should 
run,  consideration  must  be  given  the  circumstances  of  this  case. 
Here  are  eight  customers,  and  there  will  probably  be  no  more 
than  eight.  A  fire  might  reduce  the  number.  We  cannot  tell,  nor 
can  the  company  tell  at  this  time,  whether  the  extension  under  the 
above  terms  will  be  self-supporting  or  otherwise  And  if  we 
should  order  the  company  to  make  the  extension  and  enter  into  a 
contract  with  these  eight  "prospects"  for  a  short  term,  and  the 
company,  at  the  end  of  a  year  or  two,  would  find  that  they  were 
meeting  with  a  loss  it  would  still  have  this  transmission  line  upon 
its  hands,  and  might  not  be  able  to  make  a  new  contract  which 
would  make  the  line  self-supporting.  On  the  other  hand,  these 
eight  customers  should  not  bind  themselves  at  the  present  time  to 
the  payment  of  a  yearly  amount  which  may  be  more  than  tlie  cora- 
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pany  requires  to  pay  its  interest,  depreciation,  and  maintenance 
charges.  The  matter  should  be  left  in  such  shape  that  the  custom- 
ers or  the  company  at  the  end  of  a  year  may  come  to  us  for  relief 
if  any  be  needed.  We  feel  that  the  tjompany  is  entitled  to  have  a 
ten-year  contract  with  opportunity  for  the  customers  or  the  com- 
pany to  have  a  readjustment  of  the  yearly  amount  to  be  paid  at 
the  end  of  any  particular  year.  We  shall  bo  provide  in  our  pre- 
liminary order. 

As  a  final  word,  let  it  be  understood  that  we  have  gone  into  the 
pending  case  at  great  length,  not  because  of  its  magnitude,  but  be- 
cause it  involves  principles  new  to  this  state  and  hitherto  not  an- 
nounced. Let  it  also  be  understood  that,  in  treating  of  deprecia- 
tion herein,  we  have  been  speaking  of  future  depreciation  and  a 
fund  to  care  for  the  same,  and  not  of  past  depreciation  in  rela- 
tion to  a  valuation  of  property  for  rate-making  purposes. 

If  in  the  present  case  the  company  should  feel  that  we  have 
omitted  to  take  into  account  any  sum  for  maintenance  and  other 
operating  expenses,  we  suggest  that,  in  considering  this  feature 
of  the  case,  we  have  concluded  that  maintenance  for  the  first  few 
years  will  be  very  small  indeed  and  the  additional  cost  of  operat- 
ing this  extension  in  connection  with  its  present  plant  will  be  so 
small  as  to  be  negligible.  As  to  maintenance  when  it  does  be- 
come necessary,  the  company  will  have  the  profit  on  all  curf-ent. 
for  light  in  excess  of  80  kilowatt  hours  per  month  and  on  current 
for  power  in  excess  of  $27  per  year. 

It  is  therefore  ..  { 

ORDERED,  ADJUDGED,  AND  DECREED. 

(1)  That  the  Winthrop  &  Wayne  Light  &  Power  Company  ex- 
tend its  transmission  line  so  as  to  furnish  electric  current  for 
light  and  power  to  A.  W.  Burrows,  H.  E.  Foote,  F.  U.  Burrows, 
F.  E.  Bates,  A.  E.  McLellan,  M.  S.  Bates,  E.  G.  Hudson,  G.  B. 
Churchill,  same  being  the  parties  mentioned  in  the  testimony  in 
this  cause  and  whose  residences  are  indicated  on  complainants^ 
exhibit  No.  1  in  this  cause.  The  work  of  making  such  ext^sion 
shall  be  commenced  within  twenty  days  after  the  persons  last- 
above  named  shall  have  tendered  to  said  company  the  written 
contracts  or  guaranties  mentioned  in  the  next  paragraph  hereto, 
and  shall  be  prosecuted  to  completion  with  reasonable  diligence. 
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(2)  That  the  parties  named  in  T  (1)  of  this  order  are  required 
to  present  to  said  company^  before  it  is  bound  to  undertake  said 
extension,  written  contracts  or  guaranties  in  form  satisfactory  to 
said  company  or  to  this  Commission,  providing  for  a  payment  to 
said  company  annually  for  ten  years  from  the  date  when  electric 
current  shall  be  ready  to  be  turned  on  in  all  parts  of  the  afore- 
mentioned extension,  the  following  sums,  viz.:  George  B. 
Churchill,  $43.80  per  year,  payable  in  monthly  payments  of 
$3.65,  he  to  pay  for  current  used  any  month  in  excess  of  this  last 
amount  at  regular  rates  such  sum  as  such  excess  amounts  to  at 
regular  rates ;  Edward  G.  Hudson,  the  same  as  said  George  B. 
Churchill;  A.  W.  Burrows,  H.  E.  Foote,  F.  U.  Burrows,  F.  E. 
Bates,  A.  E.  McLellan,  and  M.  S.  Bates,  $12  each  per  year,  pay- 
able in  monthly  payments  of  $1,  and  each  to  pay  for  current  used 
any  month  in  excess  of  said  last-named  sum  at  regular  rates  such 
sum  as  such  excess  amoimts  to  at  r^ular  rates.  The  company 
not  to  be  under  obligation  to  make  said  extension  until  all  of  the 
above-named  eight  persons  have  entered  into  contracts  or  guaran- 
ties above  specified;  provided,  however,  that  the  above-named 
guarantors  or  the  company  may  have  a  rehearing  on  the  amounts 
of  said  guaranties  at  any  time  after  the  expiration  of  the  first  an- 
nual period  aforesaid.  And  provided,  further,  that  said  com- 
pany shall  not  be  required  to  prosecute  the  work  of  said  extension 
while  the  frost  is  in  the  ground,  unless  it  shall  have  received  said 
guaranties  before  November  15,  1916. 

(3)  That  notice  of  this  order  be  served  on  the  company  by  de- 
livery of  a  copy  thereof  attested  by  the  clerk  or  assistant  clerk  of 
this  Commission,  to  one  of  the  ofiicers  thereof,  by  an  officer  duly 
qualified  to  serve  civil  processes  in  the  county  of  Kennebec,  and 
that  a  similar  copy  be  also  served  upon  George  B.  Churchill,  the 
representative  of  the  petitioners  at  the  hearing  had  in  this  case. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Commis- 
sion, at  Augusta,  this  3d  day  of  October,  a.  d.  1916. 

Public  Utilities  Commission  of  Maine,  Benj.  F.  Cleaves  and 

Chas/W.  MuU^i. 
P.U.R.1916F. 
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NEW  YORK  PUBIilO  SBRVICE  COMMISSION,  FIRST  DISTRICT. 

RE  UNION  EAILWAT  COMPANY  OP  NEW  YORK  CITY. 

[Case  No.  2121.] 

'  Aarvioe— PotcTers     of    Oammiaaian'^BxtenHon'^  Street    raiHiHiy«  — 
Necessity  of  franchise. 

1.  The  Commission  cannot  require  street  railways  to  extend  serr- 
ioe  over  a  street  for  which  it  has  no  franchise. 

Service -^  Powers  of  Commission'^  Extension -^  Street  raHtoiMyS'^ 
Company  without  franchise  not  required  to  use  franchise  of 
other. 

2.  The  fact  that  two  street  railway  companies  are  a  part  of  one 
system  under  the  same  management  does  not  confer  authority  on  the 
New  York  Commission  to  compel  one  company  to  operate  over  a  street, 
for  which  it  has  no  franchise,  by  making  an  agreement  with  the  other 
company,  which  has  a  franchise,  for  the  use  of  its  tracks. 

Service  —  Extension  —  Street  railway, 

3.  A  street  railway  will  not  be  required  to  extend  service  one  block 
and  a  half  where  its  transfer  system  affords  as  good  service. 

Service  "  Street  railtvays  ^^  Extension  ^^  Application  for  franchise, 

4.  Upon  a  complaint  to  require  a  street  railway  to  extend  service 
over  a  street  for  which  it  has  no  franchise,  the  Commission  will  not 
recommend  that  the  company  apply  to  the  municipal  authorities  for 
a  franchise,  since  it  is  a  matter  for  the  judgment  of  the  directors. 

[September  21,   1916.] 

IIearing  on  motion  of  the  Coimnission  in  respect  to  a  com- 
plaint to  the  extension  of  the  Boston  road  line  of  the  Union  Kail- 
way  Company  of  New  York  city  from  East  l77th  street  to 
East  181st  street,  in  the  borough  of  the  Bronx,  city  of  New 
York;  complaint  dismissed  and  proceeding  discontinued. 

Appearances:  Edward  A.  Maher,  Jr.,  for  the  Union  Eailway 
Company  of  New  York  city;  Harry  B.  Chambers  for  the  East 
Tremont  Taxpayers'  Association;  E.  J.  Crummey,  Assistant 
Counsel  to  the  Commission. 

Hayward,  Commissioner:  This  proceeding  was  commenced 
on  motion  of  the  Commission  for  the  purpose  of  investigating  a 
petition  filed  by  interested  persons  asking  that  the  Union  Eail- 
way Company  of  New  York  city  be  ordered  to  extend  its  Boston 
road  line  from  East  177th  street  and  Boston  road  northerly  to 
East  ISlst  street  and  Boston  road,  in  the  borough  of  the  Bronx, 
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city  of  New  York.  At  the  hearing  the  petition  was  amended  so 
as  to  request  that  the  railway  company  be  directed  to  operate  the 
line  only  to  180th  street  and  that  the  Commission  advise  the  ex- 
tension to  ISlst  street 

Tracks  are  now  laid  on  Boston  road  between  177th  street  and 
180th  street,  over  which  the  New  York  City  Interborough  Rail- 
way Company  operates  two  lines,  the  Bronx  and  Van  Cortlandt 
park  line  and  the  180th  street  crosstown  line.  A  switch  is  main- 
tained on  Boston  road  between  178th  and  I79th  streets.  During 
the  rush  hours  the  Boston  road  line  is  operated  on  a  route  be- 
tween 128th  street  on  the  south  via  Third  avenue,  Boston  road, 
Walker  avenue,  and  Morris  Park  avenue  and  Van  Nest.  During 
the  nonrush  hours  one  half  of  the  service  operates  to  West  Farms 
square,  at  which  point  cars  are  turned  back,  but  occasionally  the 
cars  are  turned  back  at  the  switch  between  I78th  and  179th 
streets. 

The  Boston  road  line  is  operated  during  the  rush  hours  on  a 
3^  minute  headway  between  Morris  Park  avenue  and  138th  street, 
and  a  7  minute  headway  south  of  138th  street,  no  short-line  cars 
being  operated;  and  during  the  nonrush  hours  on  a  headway  of 
5  minutes  between  West  Farms  square  and  128th  street,  and  of 
10  minutes  between  West  Farms  square  and  Morris  Park  avenue, 
the  short-line  cars  being  turned  back  at  West  Farms  square.  The 
headway  of  the  180th  street  crosstown  line  is  6  minutes  during 
rush  hours  and  10  minutes  during  nonrush  hours,  and  of  the 
Bronx  and  Van  Cortlandt  park  line  10  minutes  during  the  rush 
hours  and  12  minutes  during  the  nonrush  hours.  The  headway 
of  the  combined  service  between  l77th  and  100th  streets  is,  how- 
ever, irregular,  because  the  several  lines  are  operated  at  different 
intervals. 

Transfers  are  exchanged  between  the  Boston  road  line  and  the 
other  lines  intersecting  or  connecting  with  it  at  West  Farms 
square,  so  that  a  passenger  may  ride  from  or  to  East  180th  street 
and  Boston  road  at  a  6-cent  fare. 

The  petitioners  urged  the  necessity  for  an  extension  to  East 
181st  street,  on  the  ground  that  passengers  are  inconvenieinced  by 
transferring  at  East  177th  street  There  is  an  entrance  to  the 
Bronx  park  at  180th  street  and  Boston  road,  &roo^  which  there 
J)assed  between  July  1,  1915,  and  June  30,  1916,  an  attendance 
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of  515,848  persons.  There  is  a  magistrate's  court  on  East  181?t 
street  near  Boston  road.  The  adjoining  property  on  Boston  road, 
180th  street,  and  181st  street  contains  public  institutions,  an 
amusement  place,  hotels,  and  office  and  store  buildings,  which 
naturally  attract  a  considerable  number  of  persons  who  would,  if 
they  used  the  Boston  road  line,  be  better  accommodated  by 
through  operation  to  East  181st  street  The  railway  company, 
however,  asserts  that  the  Boston  road  line  does  not  transport 
enough  persons  destined  to  these  places  to  necessitate  the  con- 
struction of  the  extension. 

[1]  The  power  of  the  Commission  to  require  the  Union  Rail- 
way Company  to  extend  the  Boston  road  line  north  of  177th 
street,  either  by  car  operation  or  by  track  construction,  is  depend- 
ent, in  this  case,  upon  the  question  whether  the  company  possess- 
es franchise  rights  to  operate  over  the  streets  on  which  the  exten- 
sion is  desired.  The  Commission  should  not  require  a  public 
utility  to  enter  upon  a  territory  for  which  it  does  not  possess  all 
the  necessary  franchise  rights,  otherwise  the  Commission  would 
dispense  with  compliance  by .  the  utility  with  the  safeguards 
which  the  law  has 'provided  against  the  assumption  by  the  utility 
of  rights  not  conveyed  to  it. 

[2]  No  doubt  exists  that  the  New  York  City  Interborough 
Railway  Company  possesses  franchise  rights  for  a  street  railroad 
between  177th  and  180th  streets.  It  has  been  suggested  by  the 
complainants  that,  in  view  of  the  fact  that  the  Union  Railway 
Company  and  the  New  York  City  Interborough  Railway  Com- 
pany are  a  part  of  one  system  under  the  same  management,  such 
an  identity  of  property  rights  exists  that  the  Commission  may 
compel  the  Union  Railway  Company  to  operate  over  the  streets 
for  which  the  New  York  City  Interborough  Railway  Company 
has  a  franchise.  The  Union  Railway  Company  could,  of  course, 
enter  into  an  agreement  with  the  New  York  City  Interborough 
Railway  Company  to  use  the  tracks  and  rights  of  the  latter  for 
operation  between  177th  and  180th  streets ;  but  the  law  gives  the 
Commission  no  power  to  compel  the  companies  to  make  such  an 
agreement  The  two  companies  are  two  separate  corporate  enti- 
ties, and  the  fact  that  they  are  under  a  common  control  does  not^ 
unfortunately,  confer  authority  upon  the  Commission  to  compel 
them  to  use  their  property  interchangeably. 
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There  is  no  evidence  in  this  case  that  the  Union  Railway  Com- 
pany or  any  of  its  predecessors  possesses  a  franchise  for  construct- 
ing or  operating  tracks  north  of  177th  street  on  Boston  road, 
unless  it  be  incidental  to  other  rights.  The  Union  Railway  Com- 
pany operates  its  line  along  Boston  road  imder  a  franchise 
granted  by  the  legislature  and  constituting  part  of  chap.  892, 
Laws  of  1867.  This  franchise  was  granted  to  th«  predecessor 
company,  the  Harlem  Bridge,  Morrisania,  &  Fordham  Railway 
Company,  for  constructing  tracks  along  Boston  road  "to  the  vil- 
lage of  West  Farms."  The  franchise  did  not  designate  any 
street  or  define  an  exact  point  as  the  terminal  of  the  route,  nor 
did  it  earpressly  provide  for  sidings  or  car  standfi.  West  Farms 
was  never  an  incorporated  village,  and  therefore  had  no  official 
boundary  line,  but  by  "West  Farms"  the  legislature  probably 
meant  the  intersection  of  Boston  road  and  what  is  nc:v  Walker 
avenue.  A  later  franchise  was  granted  by  the  common  council 
of  the  city  of  New  York  to  the  Union  Railway  Company,  on 
August  23,  1892,  for  a  route  on  Tremont  avenue  intersecting 
Boston  road  at  West  Farms,  and  this  franchise  provided  for  the 
construction  of  the  route  and  also  authorized  the  company  to  con- 
struct "such  switches,  sidings,  turnouts,  turntables,  and  suitable 
stands  as  may  be  convenient  for  operation  of  said  extension  or 
branches."  It  seems,  however,  that  the  Union  Railway  Company 
did  construct  the  tracks  between  177th  street  and  a  point  between 
178th  and  I79th  streets,  and  has  been  using  the  track  as  a  switch 
for  turning  back  Boston  road-West  Farms  line  cars.  Whether  the 
company  constructed  these  tracks  under  a  claim  that  they  were 
authorized  by  the  right  to  construct  "to  the  village  of  West 
Farms"  or  by  the  right  to  construct  switches,  sidings,  stands,  etc., 
is  not  shown.  The  New  York  City  Interborough  Railway  Com- 
pany has  been  using  the  constructed  portion  of  the  track,  and  con- 
structed its  own  tracks  beyond  that  to  180th  street.  However, 
there  does  not  appear  to  be  a  clear  franchise  right  in  the  Union 
Railway  Company  to  operate  over  the  tracks  north  of  177th 
street  for  car  service. 

[3]  The  petitioners  amended  their  petition  so  as  to  ask  for  the 
extension  only  to  East  180th  street  But  whatever  rights  the 
Union  Railway  Company  may  have  in  the  track  constructed  by  it, 
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they  do  not  extend  beyond  a  point  between  l78th  and  I79th 
streets.  As  has  been  pointed  out,  two  street  car  lines  are  already 
operated  over  tracks  between  I77th  and  180th  streets.  It  would 
be  impracticable  from  an  operating  standpoint  to  switch  back 
Boston  poad  cars  between  178th  and  179th  streets  as  a  regular 
practice  at  all  times  of  the  day,  and  the  extension  of  the  service 
for  this  short  distance  only  would  not  materially  further  the  pe- 
titioners' object  The  Commission's  power  in  this  matter,  in  any 
event,  is  limited  to  requiring  the  operation  of  cars  to  a  point  be- 
tween l78th  and  179th  streets.  Considering  the  fact  that  the 
company's  transfer  arrangements  with  the  New  York  City  Inter- 
borough  Railway  Company  afford  as  good,  if  not  better,  service 
for  this  block  and  a  half  as  would  be  afforded  by  operating  its 
own  cars,  the  Commission  is  not  warranted  in  making  an  order 
for  the  extension  of  the  service  to  l78th-179th  streets. 

[4]  The  complainants  have  also  asked  that,  if  the  Commission 
should  not  order  the  entire  extension  to  East  181st  street,  it 
make  a  recommendation  that  the  Union  Railway  Company  apply 
to  the  board  of  estimate  and  apportionment  for  the  necessary  fran- 
chise rights  for  such  entire  extension.  The  testimony  shows  that 
it  would  imdoubtedly  be  a  substantial  advantage  to  operate  this 
line  to  East  181st  street.  The  company  contends  that  the  opera- 
tion of  an  additional  line  between  I77th  and  180th  streets  would 
seriously  interfere  with  the  operation  of  the  other  two  lines  be- 
tween those  streets,  and  would  affect  the  service  beyond.  Any  ad- 
ditional transportation  facility  is  highly  desirable.  If  the  Union 
Railway  Company  possessed  the  necessary  franchise  rights  at  the 
present  time,  the  Commission  would  not  hesitate  to  determine  the 
company's  obligation ;  but,  in  the  absence  of  a  franchise  grant  by 
the  municipal  authorities  to  the  railway  company,  the  determina- 
tion of  the  matter  is,  in  the  present  state  of  the  law,  one  for  the 
judgment  of  the  company's  directors. 

The  complaint  must,  therefore,  be  dismissed,  and,  as  the  pro- 
ceeding  is  on  motion  of  the  Commission,  an  order  will  be  adopted 
discontinuing  the  proceeding. 
'p.U.Ra9l6F. 
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P.  J.  METEES  et  aL 

V. 

CHICAGO,  MILWAUKEE,  &  ST.  PAUL  BAILWAT  COMPANY. 

[F-260.] 

Service  ^Jurisdiction     of    Commission -^  Bailroada -^  Platform     for 
loading  and  unloading  heavy  machinery. 

1.  The  Soiitli  Dakota  Board  of  Railroad  Commissioners  has  juris- 
diction of  a  complaint  to  cause  a  railroad  to  build  a  platform  for  load- 
ing and  unloading  heavy  machinery  at  a  station,  under  the  statute 
(Laws  1911,  chap.  207,  §  61)  authorizing  the  Board  to  require  any 
common  carrier  to  install  "any  facilities  necessary  for  the  safety,  con- 
yenience,  and  accommodaticm  of  the  public,"  and  the  statute  (Laws 
1913,  chap.  303,  §  1)  making  it  the  duty  of  every  common  carrier  to 
install  such  a  platform. 

Service  —  Railroads  »  Platform  for  loading  and  unloading  heavy  ma* 
ohinery. 

2.  A  railroad  will  be  required  to  build  a  platform  for  loading  and 
unloading  heavy  machinery  at  a  station,  where  shippers  are  put  to  con- 
siderable inconvenience,  loss  of  time,  danger,  and  expense,  the  cost  will 
be  only  $156.55,  and  skids,  proposed  by  the  railroad  as  an  alternative, 
are  adapted  only  to  the  handling  of  automobiles. 

[September  1,  1916.] 

Petition  by  F.  J.  Meyers  and  others  to  require  the  Chicago, 
Milwaukee,  &  St.  Paul  Railway  Company  to  build  a  platform  for 
loading  and  unloading  heavy  machinery  at  Chancellor ;  platform 
ordered  installed. 

By  the  Commission :  The  petition  in  this  matter  was  filed  on 
November  24,  1915,  by  F.  J.  Meyers  and  eleven  other  residents 
of  Chancellor,  Turner  county,  South  Dakota.  The  complainants 
ask  this  Board  to  cause  the  Chicago,  Milwaukee,  &  St.  Paul  Rail- 
way Company,  the  defendant,  to  construct  a  loading  and  unload- 
ing platform  along  its  tracks  at  its  station  of  Chancellor.  A  copy 
of  the  petition  was  served  upon  the  carrier,  and  its  answer,  in 
which  it  denied  the  material  allegations  of  the  complaint,  was 
filed  on  December  15,  1915.  A  hearing  was  held  at  Chancellor 
before  Commissioner  Murphy,  at  11  o'clock  a.  m..  May  4,  1916. 
The  Board  was  represented  by  its  counsel,  Mr.  Oliver  E.  Sweet 
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The  complainants  were  represented  by  Messrs.  F.  J.  Meyers,  C. 
H.  Hoogestraat,  C.  F.  Parker,  A.  E.  GriflSn,  A.  C.  Wenckens,  and 
George  Neeman.  The  defendant  appeared  by  Mr.  B.  F.  Van- 
Vliet,  its  division  superintendent,  Mr.  W.  F.  Cody,  its  division 
freight  and  passenger  agent,  and  Mr.  C.  C.  Croal,  its  attorney. 

[1]  At  the  hearing,  the  defendant  objected  to  the  "introduo* 
tion  of  testimony  on  the  ground  and  for  the  reason  that  no  jur- 
isdiction is  given  this  Commission,  by  law  or  otherwise,  to  hear 
or  determine  upon  hearing  a  complaint  of  this  nature.^'  In  over- 
ruling this  objection,  we  wish  to  say  that  §  61  of  chapter  207  of 
the  Session  Laws  of  1911  vests  in  the  Board  of  Railroad  Commis- 
sioners of  this  state  authority  to  require  the  installation  of  such 
and  similar  facilities  as  are  asked  for  here.  Said  section  pro- 
vides, among  other  things,  as  follows :  **The  Board  of  Railroad 
Commissioners  is  hereby  vested  with  full  jurisdiction  to  require 
any  common  carrier  doing  business  in  this  state  to  install  any 
facility  necessary  for  the  safety,  convenience,  and  accommodation 
of  the  public     .     .     .*' 

Section  16  of  the  act  outlines  the  manner  in  which  complaint 
shall  be  handled  by  the  Board,  and  provides,  among  other  things, 
that,  when  the  carrier  shall  not  satisfy  the  complaint  within  the 
time  specified,  it  shall  be  the  duty  of  the  Board  to  investigate 
the  matters  complained  of;  and  §  17  of  the  same  act  provides 
that,  whenever  an  investigation  shall  be  made  by  the  Board  after 
notice  has  been  given,  it  shall  be  the  duty  of  the  Board  to  make  a 
report  in' writing  in  respect  thereto,  which  shall  include  the  find- 
ings of  fact  upon  which  the  conclusions  of  the  Board  are  based^ 
together  with  its  recommendations  or  orders  with  reference  there- 
to. Section  1  of  chapter  803  of  the  Session  Laws  of  the  State 
of  South  Dakota  for  the  year  1913,  reads  as  follows:  "Every 
common  carrier  shall  build  a  platform,  together  with  an  approach 
or  incline  for  same  at  each  city  or  town  on  one  of  their  side  tracks 
or  spurs  in  such  city  or  town  sufficiently  large  and  strong  enough 
for  the  purpose  of  unloading  steam  and  gas  engines,  threshing 
machines  and  other  heavy  machinery.  This  platform  to  be  the 
same  height  as  the  floor  of  the  broad  gauge  flat  cars.'' 

A  call  and  demand  with  a  copy  of  the  complaint  attached  hav- 
ing been  served  upon  the  defendant,  and,  the  defendant  having 

made  and  filed  its  answer  refusing  to  satisfy  the  complaint,  notice 
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of  hearing  having  been  served,  and  the  parties  having  appeared 
and  having  been  given  every  opportunity  to  introduce  testimony 
sustaining  their  contentions  in  the  matter,  we  feel  that  the  stat- 
utes have  been  Kterally  complied  with.  Washington  ex  rel.  Ore- 
gon K.  &  Nav.  Co.  V.  Fairchild,  224  U.  S.  510,  56  L.  ed.  863,  32 
Sup.  Ot  Rep.  535;  Turner  Creamery  Co.  v.  Chicago,  M.  &  St. 
P.  R.  Co.  36  S.  D,  310,  P.U.E.1916A,  1083,  154  N.  W.  819. 

[2]  The  record  in  this  case  shows  that  Chancellor  is  one  of  the 
regularly  established  stations  of  the  Chicago,  Milwaukee,  &  St 
Paul  Railway  Company  in  this  state,  and  that  the  said  railway 
company  does  not  maintain  a  loading  and  unloading  platform  in 
the  town  of  Chancellor.  The  testimony  of  the  complainants  shows 
that  they  are  put  to  considerable  inconvenience,  loss  of  time, 
danger,  and  expense  in  the  loading  and  unloading  of  heavy  ma- 
chinery, such  as  steam  and  gas  engines,  threshing  machines,  auto- 
mobiles, and  other  heavy  machinery;  that  because  there  is  no  plat- 
form suitable  for  the  loading  and  unloading  of  heavy  machinery 
at  Chancellor,  those  desiring  to  load  or  unload  such  heavy  ma- 
chinery are  compelled  to  construct  a  temporary  platform  of  ties 
secured  from  the  railway  company  which  are  used  as  a  frame- 
work or  blocking,  and  upon  which  are  laid  heavy  planks  usually 
secured  from  the  lumber  company;  and  that  the  labor  and  ma- 
terial used  in  the  construction  of  one  of  these  temporary  platforms 
cost  the  shipper  amounts  ranging  from  $3  to  $15,  depending 
largely  upon  the  size  and  weight  of  the  machinery  to  be  loaded  or 
unloaded,  and  also  upon  the  cost  of  material  broken  or  destroyed. 

It  is  also  contended  by  the  complainants  that  the  absence  of  a 
permanent  loading  and  unloading  platform  not  only  requires 
the  expenditure  of  considerable  mon^  in  building  the  necessary 
platform,  but  also  increajses  the  risk  of  injury  to  those  loading 
or  unloading  heavy  machinery,  and  increases  the  danger  of  dam- 
age to  the  machinery  being  handled. 

The  Commission's  engineer,  Mr.  Ross  Miller,  testified  that  a 
suitable  location  for  a  practical  and  workable  platform  could  be 
foimd  on  the  side  track  of  the  defendant,  and  that  a  platform 
should  be  located  about  40  feet  west  of  the  most  westerly  coal 
shed  located  on  its  industry  track;  and  that  the  jdatform  should 
be  not  less  than  14  feet  wide  by  52  feet  in  length,  with  a  top  or 
flat  surface  of  26  feet  and  a  26-foot  ramp.    This  witness's  testi- 
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mony  also  shows  that  the  said  platform  can  well  be  constructed 
of  old  bridge  timbers,  and  that  no  grading  will  be  necessary  if 
the  platform  is  constructed  on  the  site  indicated  by  him;  that 
8uch  a  platform  can  be  constructed  at  an  outlay  of  not  to  exceed 
$156.55.  This  figure  includes  not  only  all  costs  of  material,  but 
also  labor  costs,  including  costs  of  transportation  of  both  material 
and  labor;  in  fact,  all  items  of  expense  that  could  or  should 
legitimately  be  included  in  the  costs  of  such  a  structure. 

On  the  other  hand,  the  defendant  contends  that  the  value  of 
business  of  the  class  imder  consideration  is  very  limited  at  its 
station  in  Chancellor.    The  defendant  also  contends  that  to  con- 
struct one  of  its  standard  platforms,  16  by  36  feet,  with  two  in- 
clines, 12  feet  by  16  feet  each,  would  cost  $264.67,  approximately 
$100  more  than  the  figures  submitted  by  Mr.  Miller.    It  appears 
that  this  estimate  is  based  on  the  cost  of  new  material,  together 
with  transportation  cost  based  on  freight  charges  for  a  distance  of 
1,287  miles,  and  includes  the  cost  of  constructing  two  inclines. 
It  is  admitted,  however,  that  these  platforms  are  usually  con- 
structed of  secondhand  bridge  timber,  and  that  the  material  will 
be  secured  at  no  greater  distance  than  the  nearest  material  yard, 
and  that  it  is  customary  to  construct  such  platforms  with  but  one 
approach  or  incline.    The  dimensions  of  the  platform,  14  by  52* 
feet,  and  the  cost  figures  as  estimated  by  Mr.  Miller  for  the  con- 
struction thereof,  will  be  accepted  as  fairly  representative.     A. 
blue  print  or  plat  showing  the  location  of  said  loading  and  un- 
loading platform  is  hereto  attached  and  made  a  part  hereof? 
[The  blue  print  is  omitted,  the  locations  being  sufficiently  de- 
scribed by  the  opinion.] 

The  defendant,  at  the  hearing,  suggested  that  it  be  permitted 
to  substitute  a  pair  of  skids  in  lieu  of  the  heavy  machinery  plat- 
form demanded.  It  appears  from  the  record  that  these  said 
skids  are  adapted  to  the  loading  and  unloading  of  automobiles 
under  certain  conditions,  particularly  where  automobiles  are 
shipped  in  automobile  cars  which  permit  of  loading  and  unload- 
ing through  the  end  door,  but  that  they  are  of  no  practical  value 
in  the  loading  and  unloading  of  certain  other  heavy  machinery. 

From  all  of  the  evidence  in  the  case,  we  are  of  the  opinion  and 
find  that  public  convenience  and  necessity  require  and  demand 
the  construction  of  a  suitable  loading  and  unloading  heavy  ma- 
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chinery  platform  on  the  side  track  of  the  Chicago,  Milwaukee, 
&  St  Paul  Railway  Company  at  its  station  in  Chancellor;  that  a 
suitable  and  proper  location  for  the  construction  of  such  platform 
is  found  on  its  side  track,  or  industry  track,  at  a  point  beginning 
about  40  feet  west  of  the  most  westerly  coal  shed  now  located  on 
its  industry  track ;  that  the  platform  should  be  14  feet  wide  and 
a  total  length  of  52  feet,  26  feet  of  such  length  to  be  flat  surface 
and  the  remaining  26  feet  incline  or  ramp,  and  constructed  of 
secondhand  bridge  material  secured  at  the  closest  practical  and 
convenient  point  adjacent  to  Chancellor. 

As  conclusions  of  law  from  the  foregoing  findings  of  fact,  the 
Board  hereby  finds  and  decides : 

CONCLUSIONS  OF  LAW. 

That  an  order  be  entered  in  this  case  requiring  and  command- 
ing the  Chicago,  Milwaukee,  &  St  Paul  Railway  Company  to 
construct  and  put  in  operation  not  later  than  October  15,  1916, 
a  platform,  together  with  an  approach  or  incline  for  same,  on  its 
side  track  in  Chancellor,  of  the  size  of  14  by  62  feet,  the  flat 
surface  of  this  platform  to  be  of  the  same  height  as  the  floor  of 
the  broad  gauge  flat  cars,  and  the  flat  surface  thereof  to  be  26  feet 
in  length  and  the  incline  or  ramp,  be  26  feet;  that  secondhand 
bridge  material  be  used  in  thfe  construction  of  said  platform. 


OAIilFORNL^  RAILROAD  COMMISSION. 

TOWN  OF  SAN  ANSELMO 

V. 

MARIN  WATER  &  POWER  COMPANY. 
[Case  No.  611.] 

TOWN  OP  SAUSALITO 

V. 

MARIN  WATER  &  POWER  COMPANY. 
[Case  No.  731.] 

RE  MARIN  WATER  &  POWER  COMPANY. 

[Application  No.  1508.] 
[Decision  No.  3607.] 

Valuation  —  Property  not  used  or  useful  —  Additions  and  betterments. 

1.  In  using  a  condemnation  valuation  as  a  basis  for  fixing  rates, 
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the  Talue  of  nonoperative  structures  and  of  lands  not  used  or  useful 
■hould  be  deducted;   and  the  cost  of  additions  and  betterments,  made 
•ubsequent  to  the  original  findings,  added. 
Valuation -^Property  not  used  or  useful^  Water  reservoir. 

2.  A  water  reservoir  supplying  a  few  customers  who  could  be  sup- 
plied without  it  at  practically  no  additional  expense,  should  not  be 
included  in  a  rate  valuation. 

B«tum  —  Water  —  An^ount, 

3.  The  sum  of  $69,890  is  a  fair  return  on  a  water  system  having  a 
rate-making  value  of  $998,430.61. 

Depredation  —  Annuity  —  Sinking-fund  "basis, 

4.  A  depreciation  annuity  should  be  estimated  on  the  sinking-fund 
basis  in  a  rate  case,  where  the  required  return  is  estimated  on  the 
cost  to  reproduce  new  on  the  historical  method. 

Depreciation  —  Water  —  Annuity  —  Amount. 

6.  The  Slim  of  $6,815  is  a  reasonable  allowance  in  a  water-rate 

case  for  a  depreciation  annuity,  estimated  on  a  5  per  cent  sinking-fund 

basis,  on  a  rate-making  value  of  $998,430.61. 
Return  —  Operating  expense  —  Ttuces  on  nonoperating  property. 

6.  Taxes  paid  on  nonoperative  property  cannot  be  allowed  as  an 
operating  expense  in  a  rate  case. 

Betum  —  Operating  expenses  —  Office  rent. 

7.  The  rent  of  both  of  two  offices  of  a  water  company  cannot  be 
charged  to  operating  expenses  in  a  rate  case  where  the  business  can  be 
properly  handled  from  one. 

Apportionment -^  Eocpense  ^  General  officers. 

8.  The  time  of  general  officers  of  a  water  company  should  be  prop- 
erly apportioned  between  construction  and  replacements,  in  estimating 
maintenance  and  operating  expenses  in  a  rate  case. 

Metum  —  Operating  expense  —  Booster  pump. 

9.  The  expense  of  maintaining  a  booster  pump,  to  enable  a  state 
prison  to  obtain  sufficient  water,  should  be  borne  by  the  water  com- 
pany, and  not  the  state. 

Reparation  —  To  state  for  operating  pump  in  prison  for  utility. 

10.  A  water  company  should  reimburse  a  state  for  the  expense  of 
maintenance  and  operation  of  a  booster  pimip  installed  to  enable  a  state 
prison  to  obtain  sufficient  water,  except  as  to  the  cost  of  the  operator, 
for  which  the  state  claims  no  reimbursement. 

JHsorin^ination  —  Rates  —  Water  —  Minimum  hill. 

11.  The  discrimination  in  charging  water  users  in  one  town  a  mini- 
mum meter  rate  of  $2  per  month  when  users  in  other  towns  were 
charged  $1  per  month  was  eliminated  by  fixing  a  rate  for  all  of  $1  per 
month  for  the  first  280  cubic  feet  or  less. 

Service  —  Extension  —  Water  pipe  line  —  Who  ntust  hear  cost.    , 

12.  A  fair  portion  of  the  cost,  depreciation,  operation,  and  mainte- 
nance of  a  water  pipe  line,  built  by  a  utility  at  a  cost  greater  than 
would  normally  have  been  incurred  to  secure  an  equivalent  amount  of 
revenue,  should  be  charged  directly  to  the  users  on  that  line,  by  requir- 
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ing  them  to  pay  a  rate  correspondingly  greater  than  the  users  on  other 
parts  of  the  system. 
JHscriminaUon^ Rates'^ Low  rate  to  large  oonammer -» Oo9t  of  ea> 
tension, 

13.  A  state  prison  using  a  large  amount  of  water  may  be  given  a 
low  rate,  adding  thereto  an  amount  representing  a  part  of  the  cost  of 
building  a  long  line  for  serving  the  prison  only. 

[August  81,  1916.] 

Complaints  and  application  petitioning  the  Commission  to 
establish  reasonable  rate  for.  water  in  territory  served  by  the 
Marin  Water  &  Power  Company;  new  rates  established  which 
are  set  out  in  the  order. 

Appearances:  Mason  &  Locke,  by  W.  J.  Locke,  for  town  of 
San  Ansehoaio;  Thomas,  Beedy,  &  Lanagan,  by  James  Lanagan, 
for  town  of  Sausalito;  Lilienthal,  McKinstry,  &  Raymond,  by 
J.  F.  Haber,  Jr.,  for  Marin  Water  &  Power  Company. 

Thclen,  Commissioner:  The  above  three  proceedings  place 
in  issue  before  the  Railroad  Commission  the  reasonableness  of  the 
rates  charged  by  Marin  Water  &  Power  Company  for  water  sold 
for  domestic  and  other  purposes  in  the  southern  portion  of  Marin 
county. 

The  complaint  in  case  No.  611  alleges,  in  effect,  that  Marin 
Water  &  Power  Company,  hereinafter  referred  to  as  the  water 
company,  has  made  it  a  practice  to  require  the  owners  of  new 
tracts  or  subdivisions  of  land  in  the  town  of  San  Anselmo  to  pay 
to  the  water  company  in  advance  the  cost  of  constructing  and  in- 
stalling distributing  pipe  systems  in  said  tracts  or  subdivisions, 
and  that  the  water  company  has  included  the  cost  of  said  dis- 
tributing pipe  systems  in  its  capital  investment  upon  which  it 
asks  a  return ;  that  the  meter  rates  and  the  flat  rates  charged  by 
the  water  company  in  San  Anselmo  are  imreasonably  high ;  and, 
in  particular,  that  the  minimum  meter  rate  of  $2  chained  by  the 
water  company  in  the  town  of  San  Anselmo  is  unfairly  high. 
The  complaint  asks  that  the  fair  value  of  the  distributing  systems 
in  the  tracts  and  subdivisions  referred  to  be  deducted  from  the 
capital  on  which  a  return  is  allowed;  that  reasonable  flat  rates 
and  meter  rates  to  be  charged  in  the  town  of  San  Anselmo  be 
established;  and,  in  particular,  that  the  minimum  meter  rate  in 
the  town  of  San  Anselmo  be  reduced  from  $2  to  $1  per  month. 
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The  answer  denies  the  material  allegations  of  the  complaint^  and 
asks  that  the  Railroad  Commission  establish  just  and  reasonable 
rates  to  be  charged  by  the  water  company  in  the  town  of  San 
Anselmo. 

The  complaint  in  case  No,  731  allies,  in  effect,  that  the  town 
of  Sausalito  owns  and  operates  a  municipal  water  distributing 
system ;  that  the  town  secures  its  water  by  purchase  at  wholesale 
from  the  water  company  under  contract  dated  March  8,  1909, 
between  the  town  of  Sausalito  and  Marin  Water  &  Power  Com- 
pany, a  copy  of  which  contract  is  inserted  in  the  complaint ;  that 
said  contract  provides,  in  part,  that  the  water  company  shall 
construct  a  pipe  line  of  adequate  size  from  Corte  Madera  to  the 
town  of  Sausalito  and  thereafter  supply  to  the  town  of  Sausalito 
such  water  as  the  town  may  need;  that  the  rate  established  by 
said  contract  to  be  paid  by  the  town  of  Sausalito  to  the  water 
company  is  as  set  forth  in  said  contract,  with  a  minimum  pay- 
ment for  not  less  than  200,000  gallons  per  day  for  each  year 
during  the  life  of  the  contract,  which  contract  is  to  continue  in 
force  for  a  period  of  ten  years  from  August  1, 1909 ;  that  the  town 
of  Sausalito  is  unable  to  use  the  minimum  amount  of  200,000 
gallons  per  day ;  and  that  the  rate  established  by  the  contract  is 
unreasonably  high.  The  complaint  alleges  other  matters  to  which 
it  is  not  necessary  here  to  refer  for  the  reason  that  we  are  con- 
cerned only  with  the  establishment  of  a  just  and  reasonable  rate 
for  water  sold  by  the  water  company  to  the  town  of  Sausalito. 
The  complaint  asks  the  Railroad  Commission  to  establish  just 
and  reasonable  rates  to  be  paid  by  the  town  of  Sausalito  for  water 
supplied  by  the  water  company.  The  water  company  thereafter 
filed  its  written  motion  to  dismiss  the  complaint  by  reason  of 
alleged  lack  of  jurisdiction  in  the  Railroad  Commission.  A  pub- 
lic hearing  was  held  on  this  motion,  and  the  motion  was  there- 
after denied  (vol.  8,  Opinions  and  Orders  of  the  Railroad  Com- 
mission of  California,  p.  252).  The  water  company  thereafter 
filed  its  answer  denying  the  material  allegations  of  the  com- 
plaint 

Subsequent  to  the  filing  of  the  complaints  in  cases  Nos.  611  and 
731,  Marin  Water  &  Power  Company  filed  its  petition  in  applica- 
tion No.  1508,  asking  the  Railroad  Commission  to  establish  just 
and  reasonable  rates  to  be  charged  by  the  water  company  for  all 
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dasses  of  service  throughout  the  territory  served  by  the  water 
company  as  a  public  utility. 

By  consent  of  all  parties,  these  three  proceedings  were  con- 
solidated for  hearing  and  decision.  The  completion  of  the  taking 
of  testimony  was  deferred  for  the  reason  that  it  was  assumed 
that  the  property  of  Marin  Water  &  Power  Company  would  later 
be  taken  over  by  Marin  Municipal  Water  District  at  the  com- 
pensation established  by  the  Kailroad  Commission  in  application 
No.  1141,  entitled  Ke  Marin  Municipal  Water  Dist  6  Cal.  K.  C. 
R.  507.  The  Railroad  Commission's  decision  on  said  applica- 
tion was  rendered  on  April  9,  1915,  in  decision  No.  2279.  Liti- 
gation has  delayed  the  transfer  of  this  property.  Upon  being 
advised  by  Marin  Municipal  Water  District  that  the  district 
would  not  be  embarrassed  by  a  decision  in  these  proceedings  ren- 
dered prior  to  the  taking  over  of  the  property,  the  final  hearing 
in  these  proceedings  was  set  and  the  proceedings  submitted  on 
June  23,  1916. 

The  property  owned  by  the  water  company,  the  elements  enter- 
ing into  the  value  of  this  property,  the  territory  served,  and  the 
method  of  operating  the  system,  are  fully  set  forth  in  said  deci- 
sion No.  2279,  in  application  No.  1141,  to  which  decision  refer-' 
ence  is  hereby  made.  By  stipulation  of  all  parties,  the  testimony 
in  application  No.  1141  is  a  part  of  the  record  in  these  proceed- 
ings. 

The  subject-matter  of  this  opinion  will  be  discussed  under  the 
following  heads : 

1.  Value  of  Property. 

2.  Depreciation  Annuity. 

3.  Maintenance  and  Operating  Expenses. 

4.  Eates  Now  in  Effect. 

6.  Eates  Herein  Established. 

1.  Yalue  of  Property. 

[1,  2]  The  facts  bearing  on  the  value  of  the  property  of  the 
water  company  as  of  June  80,  1914,  are  fully  set  forth  in  said 
decision  No.  2279.  The  reproduction  cost  new  of  the  physical 
structures  of  the  water  company  as  of  June  30,  1914,  including 
all  nonoperative  structures,  was  estimated  by  the  Eailroad  Com- 
mission's engineers  to  be  $972,543.    The  cost  to  reproduce  new, 
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less  depreciation  of  these  structures,  was  estimated  by  them  to  be 
$763,028. 

This  being  a  rate  case,  certain  deductions  must  be  made  for 
property  which  is  nonoperative.  Additions  must  also  be  made 
for  additions  and  betterments  subsequent  to  June  30,  1914. 

Kailroad  Commission's  exhibit  No.  1  herein  shows  that  after 
deducting  the  estimated  reproduction  cost  new  of  nonoperative 
structures,  the  estimated  reproduction  cost  new  of  the  remaining 
physical  structures,  as  estimated  by  the  Railroad  Commission's 
hydraulic  engineers  as  of  June  80,  1914,  is  the  sum  of  $897,041. 
The  further  sum  of  $3,837,  being  the  estimated  reproduction  cost 
new  of  the  Coleman  reservoir,  should  also  be  deducted,  thus  leav- 
ing a  total  estimated  cost  to  reproduce  new  the  used  and  useful 
physical  structures  as  of  June  30,  1914,  of  $893,204. 

Additions  and  betterments  have  been  made  by  the  water  com- 
pany subsequent  to  June  30,  1914,  as  follows: 

July  1  to  December  31,  1914  (Railroad  Commission's  exhibit 
No.  5)    $  3,447.68 

January  1, 1915,  to  December  31, 1915  (Railroad  Commission's  ex- 
hibit No.  6) 10,257.93 

Additional  overhead  percentages  1,026.00 

Total    $14,731.61 

The  addition  of  said  sum  of  $14,731.61  to  the  sum  of  $893,204 
gives  a  total  estimated  reproduction  cost  new  of  the  used  and 
useful  physical  structures  of  the  water  company  as  of  Janua^ 
1,  1916,  amounting  to  $907,936.61. 

Referring  now  to  the  subject  of  real  property,  as  distinguished 
from  physical  structures,  deductions  from  the  figures  used  in  ap- 
plication No.  1141  must  be  made  for  such  lands  as  are  not  now 
used  and  useful  in  the  water  company's  service  to  the  public 
Deductions  must  be  made  for  a  portion  of  the  Porteous  tract,  the 
Lagunitas  dairy  tract,  the  Worn  Springs  tract,  and  the  Coleman 
reservoir'  lots.  While  the  Coleman  reservoir,  located  in  San 
Eafael,  is  used  to  supply  water  to  some  13  customers,  more  or 
less,  it  is  clear  from  the  testimony  that  these  customers  could  be 
served  at  practically  no  additional  expense  without  the  use  of  this 
reservoir,  and  that  the  Coleman  reservoir  and  lots  can  be  severed 
from  its  water  system  by  the  water  company  without  substantial 
injury.    In  view  of  this  situation,  it  would  not  be  fair  to  charge 
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the  Coleman  lots  and  reservoir  to  the  rate  payers  Tinder  this 
system. 

[3]  Without  making  any  deductions  by  reason  of  recent  events 
which  have  raised  a.  doubt  in  my  mind  with  reference  to  the 
value  of  the  lands  of  the  water  company,  under  the  system  as. 
now  constructed,  as  producers  of  water,  I  conclude  that  it  would 
be  reasonable  to  add  to  the  value  of  the  physical  structures  the 
sum  of  $80,496  as  the  value  of  used  and  useful  lands  and  water 
rights,  thus  making  a  total  of  $988,430.61  for  the  sum  of  repro- 
duction cost  new  of  operative  physical  structures  and  the  market 
value  of  used  and  useful  lands  and  water  rights  as  of  January  1^ 
1916. 

The  water  company  has  advised  the  Railroad  Commission  that 
it  is  rapidly  setting  meters,  and  that  within  a  short  time  the  en- 
tire system  will  be  metered.  The  sum  of  $10,000  will  according- 
ly be  added  to  the  "fair  value"  of  the  property  to  represent  the 
cost  of  purchasing  and  setting  1,000  additional  meters. 

I  find  as  a  fact  that  a  fair  return  to  the  water  company  on  the 
fair  value  of  its  used  and  useful  property  is  the  sum  of  $69,890. 

£.  Depreciation  Annuity. 

[4,  5]  As  the  return  herein  is  being  estimated  on  the  cost  to 
reproduce  new  on  the  historical  method  in  the  absence  of  accurate 
information  on  the  investment,  it  is  clear  that  the  depreciation 
annuity  must  be  estimated  on  the  sinking-fund  basis.  Assuming 
a  rate  of  interest  of  5  per  cent  on  the  moneys  in  the  sinking  fund, 
I  find  that  the  sum  of  $6,815  is  a  reasonable  allowance  for  de- 
preciation annuity,  including  an  allowance  for  1,000  additional 
meters. 

S.  Maintenance  and  Operating  Expenses. 

Railroad  Commission's  exhibit  No.  7  shows  modifications  of 
maintenance  and  operating  expenses  reported  by  the  water  com- 
pany for  the  calendar  years  1914  and  1915,  resulting  merely 
from  taking  from  maintenance  and  operating  expenses  certain 
items  which  clearly  should  be  transferred  to  capital  account  The 
Railroad  Commission's  hydraulic  engineers  reported  in  exhibit 
No.  7  that  after  making  these  corrections,  the  maintenance  and 
operating  expenses  for  the  calendar  year  1914  were  $57,762.99, 
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and  that  the  maintenance  and  operating  expenses  for  the  calendar 
year  1915  were  $67,623.32. 

In  order  to  secure  normal  operating  expenses  to  be  used  in 
these  proceedings,  it  will  be  necessary  to  make  certain  additions 
to  and  deductions  from  the  maintenance  and  operating  expenses 
for  the  years  1914  and  1915. 

Additions  must  be  made  for  increased  commercial  expenses  and 
increased  maintenance  expenses  due  to  the  enlarged  metering  of 
the  system. 

Deductions  must  be  made  in  a  number  of  items.  The  com- 
plete metering  of  the  system  will  result  in  tiie  use  of  considerably 
less  water,  and  hence  will  reduce  materially  the  expenditures  for 
labor,  fuel,  and  lubricants  for  pumping  at  Phoenix  Gulch  reser- 
voir. The  total  expenditures  for  these  purposes  were  $5,162  in 
1914  and  $4,194  in  1915.  The  total  salaries  of  general  oflScers 
are  higher  than  is  the  case  in  almost  any  other  water  system  of 
this  size  in  California.  A  reasonable  allowance  would  be  $1,200 
less  tiian  the  total  reported  for  the  calendar  years  1914  and  1915. 
The  expenditures  in  connection  with  the  proceedings  for  the 
acquisition  of  the  water  company's  property  by  Marin  Municipal 
Water  District  have  been  voluntarily  deducted  by  the  water  com- 
pany from  its  maintenance  and  operating  expenses. 

[6-8]  The  taxes  paid  by  the  water  company  include  taxes 
both  on  operative  and  nonoperative  property.  A  reduction  of 
$1,183.37  must  be  made  for  taxes  paid  on  nonoperative  property. 
The  item  of  rent  for  the  San  Francisco  office  must  be  deducted. 
While  tiiere  is  no  reason  why  this  company  should  not  maintain 
an  office  in  San  Francisco  if  the  stockholders  so  desire,  the  main- 
tenance  of  two  offices,  one  in  San  Eafael  and  one  in  San  Fran- 
cisco, cannot  be  allowed  in  a  rate  case  as  charges  against  the  con- 
sumers. There  is  no  reason,  in  my  opinion,  why  the  business 
cannot  be  properly  handled  from  the  San  Rafael  office.  A  por- 
tion of  the  time  of  the  general  officers  should  be  charged  to  con- 
struction and  a  portion  to  replacements. 

After  carefully  considering  all  of  the  evidence  bearing  on  the 
question,  I  find  that  the  sum  of  $51,216.96  should  be  allowed 
herein  under  the  head  of  reasonable  maintenance  and  operating 
expenses. 

The  gross  revenue  received  by  the  water  company,  as  shown 
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by  the  company's  books,  during  the  years  1909  to  1915,  inclusive, 
has  been  as  follows: 

Year.  Gross  Revenue. 

1909    $  94,760.10 

1910  121,250.58 

1911  116,707.82 

1912  115,913.97 

1913  132,383.43 

1914  135,793.96 

1915  133,911.57 

After  careful  consideration  of  all  the  evidence  herein,  I  find 
that  the  rates  herein  established  should  yield  to  the  water  com- 
pany a  gross  revenue  of  $128,110. 

i.  Bates  Now  in  Effect 

The  water  company's  rates  now  in  effect  are  partly  flat  rates 
and  partly  meter  rates.  These  rates  will  be  set  forth  under  the 
following  heads : 

(a)  Flat-Rate  Service. 

(b)  Meter-Rate  Service. 

(c)  Fire-Hydrant  Service. 

(d)  Sewer  Flushing  and  Street  Sprinkling  Service, 

(e)  Town  of  Sausalito  Service. 

(f )  San  Quentin  Prison  Service. 

(g)  United  States  Government  Servica 
(h)  Service  to  Other  Large  Users. 

(a)  Flai'Rate  Service. — The  flat  rates  in  effect  in  the  town 
of  San  Rafael  are  as  follows: 

First.  For  tenements  covering  ground  surface  under  600  feet, 
occupied  by  no  more  than  five  persons,  who  shall  use  water  for 
domestic  purposes  exclusively,  76  cents. 

For  ground  surface  covered  by  tenements  so  used : 


Square  Feet 

One  Story. 

Two  Story. 

Three  Story. 

700  to     800  

$0.95 
1.00 
1.20 
1.30 
1.50 
1.65 
1.95 
2.20 
2.40^ 
2.60 
2.85 
3.06 
3.30 
3.50 

$1.00 
1.06 
1.30 
1.40 
1.75 
1.75 
2.20 
2.40 
2.60 
2.85 
3.05 
3.30 
3.50 
3.95 

$1.05 
1.10 

800  to  1,000  

1,000  to  1,200 

140 

1,200  to  1,400  

1  50 

1.400  to  1,600 

1  95 

1,600  to  1,800 

2  20 

1,800  to  2,000  

2  40 

2,000  to  2,200 

2  60 

2,200  to  2,400 

2  80 

2,400  to  2,600 

3  05 

2,600  to  2,800  

3  30 

2,800  to  3,000 

^  fkA 

3,000  to  4,000  

a  70 

Over  4;000  and  upwards 

4.40 
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Provided,  however,  that  no  extra  charge  be  made  for  second 
and  third  stories  when  not  occupied. 

Second.  For  families  of  more  than  five  persons,  for  each  adult 
above  that  number,  15  cents. 

^  Third.  Bath  tubs  in  private  houses,  for  each  tub  60  cents ;  in 
public  houses,  boarding  houses,  bathing  establishments,  and  bar^ 
ber  shops,  each,  $2. 

Fourth.  Horses,  kept  for  private  use,  each,  25  cents;  washing 
vehicles,  each,  25  cents;  cows,  each,  25  cents. 

Fifth.  Livery  stables,  including  water  for  washing  vehicles, 
each  horse  and  vehicle,  50  cents. 

Sixth.  For  each  horse  trough  on  sidewalk,  $2. 

Seventh.  For  water  used  for  washing  windows  and  sidewalks, 
charge  may  be  made  in  addition  to  that  for  other  uses  of  one 
cent  per  linear  front  foot  of  the  premises  to  be  washed,  if  done 
with  hose. 

Eighth.  For  each  water-closet  in  public  building,  $2 ;  for  lodg- 
ing houses,  boarding  houses,  $1 ;  for  water-closet  for  use  in  one 
private  dwelling,  50  cents;  for  each  additional  water-closet  for 
use  in  each  private  dwelling,  25  cents. 

Ninth.  For  each  barrel  of  lime  or  cement  used,  25  cents;  wet- 
ting bricks  for  building,  per  thousand,  25  cents. 

Tenth.  Irrigation  of  lawns,  gardens,  and  grounds,  ^  of  1  cent 
per  square  yard  per  month,  payable  every  month  of  the  year, 
provided  there  shall  be  no  charge  for  irrigation  less  than  25  cents 
per  month. 

Eleventh.  Hotels,  taverns,  lodging  houses,  and  boarding  houses 
shall  be  charged  for  boarders  and  lodgers  within  the  same,  15 
cents,  but  this  shall  not  include  bath  tub  or  water-closet,  which 
shall  be  separately  charged  as  above. 

Twelfth.  Eestaurants,  $3;  saloons,  $2.50;  laundries,  $10; 
carriage  manufacturers,  $1.50 ;  stock  yards  and  pasture  grounds, 
for  each  head  of  stock,  25  cents. 

Thirteenth.  Bakeries,  $1. 

Fourteenth.  Stores,  offices,  warehouses,  and  tenements  not  men- 
tioned in  any  other  classification,  and  requiring  only  an  ordinary 
amount  of  water  at  rates  provided  for  in  the  first  item  of  this 
section. 

Fountains  are  supplied  at  meter  rates. 
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The  flat  rates  in  effeot  in  the  remaining  territory  served  by  the 
water  company  are  the  same  as  those  in  effect  in  San  Baf ael,  ex- 
cept that  the  minimum  rates  for  tenements  are  $1  for  one  story^ 
$1.06  for  two  stories,  and  $1.10  for  three  stories, 

(b)  Meter ed-Raie  Service. — Tlie  water  company's  meter  rates 
in  effect  throughout  its  entire  territory,  with  the  exception  of 
certain  special  uses  hereinafter  referred  to,  are  as  follows : 

4,000  gallons  or  under 50  cents 

6,000  gallons 48  cents 

6,000  gallons 45  cents 

7»000  gaUons 43  cents 

8,000  gallons 42  cents 

9,000  gallons 41  cents 

10,000  gallons 40  cents 

11,000  gallons 39  cents 

12,000  gallons 38  cents 

13,000  gallons 37  cents 

14,000  gallons 36  cents 

15  000  gallons 35  cmts 

16,000  gallons 34  cents 

17,000  gallons 33  cents 

18,000  gallons 32  cents 

19,000  gallons 31  cents 

20,000  gallons  and  over 30  cents 

These  rates  are  among  the  highest  rates  in  California. 

The  minimum  rate  on  metered  service  in  San  Eaf  ael,  Ross,  and 
Larkspur  is  $1,  but  in  San  Anselmo  the  minimum  is  $2.  This 
discrimination  is  the  chief  source  of  complaint  of  the  town  of 
San  Anselmo  and  must  be  removed. 

The  water  company's  flat-rate  users  and  metered  users  as  of 
December  31,  1915,  were  as  follows: 


LocaUty. 

Flat  Rate 
Users. 

Metered 
Users. 

TotaL 

San  Rafael 

664 

689 

120 

1 

1,046 

287 

169 

92 

6 

216 

1,710 

Ran  Anselmft 

976 

Ross    

289 

Larkspur    

93 

Sausalito    

6 

Unincorporated  territory  

222 

647 

Total  

1,696 

1315 

3^11 

The  water  company  claims  that,  by  actual  count,  12^  per  cent 
of  its  services  were  dead  on  June  26,  1916. 

(c)  Fire  Hydrants. — ^The  number  of  fire  hydrants  and  the 
rate  in  the  various  communities  served  by  the  water  company  are 
as  follows: 
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Locality. 

Number  of 

Fire 
Hydrants. 

Rate. 

San  Rafael   

117 

43 

42 

4 

1 

$100  per  month  (including 
flushing  of  sewers). 

$1  per  month  for  each  hydrant. 

$1  per  month  for  each  hydrant. 

60  cents  per  month  for  each  2- 
inch  hydrant  and  $1  per 
month  for  each  2}-inch  hy- 
drant.                           ^ 

No  charge. 

Ran  Anselmo '.,.,..,. 

Ross    

LarksDur  • 

Ck>rte  Madera 

Total,  December  31,  1916 

207 

The  water  company  owns  the  fire  hydrants. 

(d)  Sewer  Flushing  and  Street  Sprinkling  Service. — The 
rates  in  effect  for  sewer  flushing  are  as  follows : 

Lopaliiy,  Rate, 

San  Rafael Included  in  $100  per  month  "for  flushing  sewers  and 

extinguishing  flres." 

San  Anselmo $1  per  month  for  each  fire  hydrant  includes  water, 

''for  fire  purposes  and  flushing  sewers." 

Ross No  mention. 

Larkspur  No  mention. 

The  rates  in  effect  for  street  sprinkling  and  other  mnnicipal 
uses,  except  as  hereinbefore  designated,  are  as  follows : 

Locality,  Rate, 

San  Rafael 20  cents  per  1,000  gallons 

San  Anselmo   20  cents  per  1,000  gallons. 

Ross 20  cents  per  1,000  gallons. 

Larkspur 25  cents  per  1,000  gallons. 

Coimty  of  Marin   20  cents  per  1,000  gallons. 

(e)  Town  of  Sausalito  Service, — The  rates  paid  by  the  town 
of  Sausalito  for  water  purchased  from  the  water  company  and 
distributed  through  the  town's  municipal  system  are  specified  in 
Yi  VI.  and  VII.  of  the  contract  of  March  8,  1909,  as  follows : 

Paragraph  VI.  "Said  second  party  (the  water  company)  shall 
receive  and  accept  as  payment  for  all  water  furnished  the  maxi- 
mum rate  of  30  cents  per  thousand  gallons  when  the  total  amount 
of  water  furnished  to  first  party  (town  of  Sausalito)  shall  not 
exceed  an  average  during  the  respective  year  of  200,000  gallons 
per  day.  And  when  such  average  amount  of  daily  consumption 
shall  exceed  200,000  gallons,  the  rate  per  thousand  gallons  for  all 
water  furnished  shall  diminish  proportionately,  so  that,  when  the 
average  daily  amount  supplied  shall  have  reached  600,000  gal- 
lons, or  over,  the  rate  for  water  furnished  shall  become  22  cents 
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per  thousand  gallons;  provided,  however,  that  said  maximum 
rate  of  30  cents  per  thousand  gallons  shall  at  once  be  reduced 
to  27  cents,  whenever  the  Bon  Tempe  dam  proposed  to  be  con- 
structed by  second  party  shall  be  in  use  by  second  party,  and  the 
rate  thereafter  shall  diminish  in  the  same  proportion  until  the 
amount  supplied  is  600,000  gallons  per  day,  or  over,  except  that 
then,  the  maximum  rate  shall  be  figured  at  27  cents  instead  of 
30  cents  per  thousand  gallons;  but  the  rate  shall  continue  to  be 
22  cents  per  thousand  gallons  for  said  maximum  consumption 
per  day  of  500,000  gallons  or  over/' 

Paragraph  VII.  "First  party  (town  of  Sausalito),  in  con- 
sideration of  the  foregoing  agreements  to  be  performed  by  second 
party,  hereby  agrees  that  it  will,  during  the  first  year  of  the  term 
hereof,  pay  for  hot  less  than  150,000  gallons  of  water  per  day, 
and  after  first  year,  for  not  less  than  200,000  gallons  per  day 
for  every  year  during  the  life  of  this  agreement." 

The  town  of  Sausalito  has  never  used  even  the  average  of  150,- 
000  gallons  per  day  specified  in  f  VII.  of  its  contract  with  the 
water  company.  The  total  number  of  gallons  used  and  the  aver- 
age per  day  from  1910  to  1915  have  been  as  follows: 


Year. 

Total 
Oallons. 

Arerage 
Per  Day. 

1910-1911    

42,116,550 
31,737,600 
36,444,625 
36.882,675' 
35,189,674 

116,000 

87,000 

100,000 

101,000 

96,500 

1911-1912    

1912-1013    

1913-1914    

1914-1915    

As  already  indicated,  a  12-inch  cast-iron  pipe  line  was  laid  by 
the  water  company  from  a  point  near  Corte  Madera  to  the  town 
of  Sausalito  to  serve  the  town  with  water  under  the  contract  of 
March  8,  1909.  In  addition  to  the  town  of  Sausalito,  North- 
western Pacific  Railroad  Company,  the  Federal  government  at 
Fort  Baker,  the  Federal  government  at  Angel  Island,  and  a  num- 
ber of  small  consumers  also  receive  water  through  said  12-inch 
pipe  line.    The  consumption  of  the  large  users  through  this  pipe 

line  in  the  year  1915  was  as  follows: 
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Consumer.  Conaumption. 

Town  of  Sausalito   .' 35,189,574  gallons 

Nortliwestem  Pacific  Railroad  Company   14,386,350  gallons 

U.  S.  Government — Fort  Baker    760,285  gallons 

U.  S.  Government — ^Angel  Island   6,665,379  gallons 

Total    57,001,588  gallons 

(/)  San  QuerUin  Prison  Service. — The  amount  of  water  con- 
sumed in  San  Quentin  Prison  is  such  as  to  entitle  the  prison, 
under  the  established  meter  rates,  to  a  rate  of  30  cents  per  thou- 
sand gallons. 

In  lSil5,  the  prison  used  the  following  amounts  of  water: 

January 3,669,011  gallons 

February  3,468,558  gallons 

March 4,672,006  gallons 

April    3  229,855  gallons 

May 3*641,806  gallons 

June 3,889,830  gallons 

July    4,227,230  gallons 

August 3,817,830  gallons 

September   4,557,113  gallons 

October    3,865,742  gallons 

November    3,722,296  gallons 

December 4,061,193  gallons 

46,812,470  gallons  at  30  cents.     $14,043.70 

[9,  10]  The  water  company  has  found  it  necessary  to  install 
a  booster  pump  at  San  Quentin,  so  as  to  enable  the  prison  to 
secure  the  amount  of  water  needed.  Although  the  state  has  hith- 
erto paid  the  expense  of  running  this  pump,  I  am  of  the  opinion 
that  the  expense  of  maintaining  and  operating  the  pump  should 
be  borne  by  the  water  company.  The  prison  authorities  do  not 
ask  reimbursement  for  the  expense  of  the  man  who  operates  the 
pump.  The  other  expenses  of  maintenance  and  operation,  how- 
ever, should  be  reimbursed  by  the  water  company. 

The  prison  authorities  have  asked  the  Commission  to  give  spe- 
cial consideration  to  the  question  of  a  reduced  rate,  due  to  the 
large  amount  of  water  used. 

{g)  United  States  Government  Service, — The  United  States 
government  uses  water  through  the  Sausalito  pipe  line  at  Fort 
Baker,  and  also  at  a  wharf  in  Sausalito,  from  which  point  the 
water  is  conveyed  by  barge  to  Angel  Island. 

The  rate  for  the  service  to  Fort  Baker  is  30  cents  pcf  thousand 
gallons,  with  a  minimum  of  $6  per  month.  The  amount  of  water 
used  in  1915  was  as  follows: 
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January  use 1,800  gallons 

February  use 13,050  gallons 

March  use  17,400  gallons 

April  use  1,500  gallons 

May  use  15,150  gallons 

June  use 18,975  gallons 

July  use 16,126  gallons 

August  use   18,750  gallons 

September  use 108,467  gallons 

October  use  510470  gallons 

November  use   19,440  gallons 

December  use 19,449  gallons 

760,285  gaUons  $245^9 

For  the  water  taken  from  the  end  of  the  wharf  at  Sausalito  for 
use  on  Angel  Island,  the  United  States  government  pays  a  rate 
of  40  cents  per  thousand  gallons,  which  was  authorized  by  this 
Commission  on  July  6, 1914,  in  application  No.  1223,  on  request 
of  the  water  company  (5  Cal.  R  C.  K.  18).  This  rate  includes 
an  item  of  10  cents  for  wharf  maintenance  fund.  During  the 
year  1916,  the  United  States  government  took  at  the  wharf  6,- 
665,379  gallons  of  water  for  which  it  paid  40  cents  per  thousand 
gallons. 

(h)  Service  to  Other  Large  Users. — The  owners  of  a  number 
of  subdivisions  purchase  water  from  the  water  company  at  the 
established  meter  rates,  and  sell  the  water  at  retail  to  the  users 
on  the  respective  subdivisions.  The  amount  of  water  taken  is 
such  as  to  entitle  the  subdivision  owners,  at  the  established  meter 
rates,  to  a  rate  of  30  cents  per  thousand  gallons. 

Northwestern  Pacific  Kailroad  Company,  which  takes  water 
from  the  water  company  in  Sausalito,  took,  in  1915,  14,386,350 
gallons,  for  which  it  paid  at  the  rate  of  30  cents  per  thousand 
gallons. 

5.  Bates  Herein  Estahlished. 

Flat  Rates. — As  already  indicated,  the  water  company  has  ad- 
vised the  Railroad  Commission  that  it  is  rapidly  installing 
meters,  and  that  within  a  short  time  the  entire  system  will  be 
completely  metered.  For  this  reason  and  for  the  further  reason 
that  no  logical  basis  for  the  establishment  of  flat  rates  has  been 
presented' herein,  no  change  will  be  made  in  the  flat  (or  un- 
metered)  rates,  except  as  to  fire-hydrant  rentals  as  to  which 
metered  service  is  not  feasible. 

The  fire-hydrant  rental  herein  established  will  be  $1.60  per 
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hydrant  per  month,  which  rate  is  at  least  not  too  high  for  this 
service. 

Meter  Bates, — By  reason  of  the  metering  of  the  system  here- 
inbefore referred  to,  important  changes  in  operating  conditions 
and  revenues  are  now  being  effected.  Manifestly,  the  amount  of 
water  which  will  be  used  by  the  consumers  who  are  now  being 
metered,  and  the  amount  of  their  bills  after  metering,  cannot  be 
known  with  absolute  accuracy  now.  However,  it  is  possible  to 
make  fairly  reliable  assumptions  based  on  the  testimony  herein 
with  reference  to  the  amount  of  water  which  has  been  used  by  the 
consumers  who  have  heretofore  been  metered.  The  experience 
of  the  past,  as  shown  by  the  record  herein,  will  serve  as  a  guide 
in  the  estimates  necessarily  made  for  the  future. 

[11]  The  discrimination  against  water  users  in  San  Anselmo 
resulting  from  the  minimum  meter  rate  of  $2  per  month  must  be 
eliminated. 

After  careful  consideration,  I  find  as  a  fact  that  the  following 
rates  are  just  and  reasonable  rates  to  be  charged  by  the  water 
company  for  metered  service,  except  as  hereinafter  indicated : 

Minimum $1  per  month  for  the  first  2S0  cubic  feet  or  less 

280  cubic  feet  to  1,000  cubic  feet 25  cents  per  100  cubic  feet 

All  over  1,000  cubic  feet 20  cents  per  100  cubic  feet 

Public  street  sprinkling  and  sewer  flushing  ...  20  cents  per  100  cubic  feet 

Other  public  use  on  grounds  and  in  buildings  at  general  meter 
rates,  and  fire-hydrant  rentals  as  set  forth  elsewhera 

A  number  of  special  conditions  require  further  consideration, 
as  follows: 

(a)  Sausalito  Pipe-Line*  Users. 

(b)  San  Quentin  Pipe-Line  Use. 

(c)  Use  from  Wharf  at  Sausalito. 

[12]  (a)  Sausalito  Pipe-Line  Users. — ^In  1909,  the  water 
company,  at  an  expense  of  approximately  $92,691,  built  a  12- 
inch  pipe  line  from  a  point  near  Corte  Madera,  for  tiie  purpose 
of  serving  water  to  the  town  of  Sausalito  for  its  proposed  munici- 
pal distributing  systan  to  the  Northwestern  Pacific  Railroad 
Company  in  Sausalito  and  to  possible  other  users.  In  addition 
to  these  two  customers,  the  water  company  conveys  water  through 
this  pipe  line  for  sale  to  the  United  States  government  at  Fort 
Baker,  to  the  United  States  government.  Department  of  Com- 
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merce  and  Labor,  at  a  wharf  in  Sausalito  for  transportation  to 
Angel  Island,  and  to  a  number  of  small  consumers. 

The  cost  of  this  pipe  line  was  greater  than  would  normally  have 
been  incurred  by  the  water  company  to  secure  an  equivalent 
amount  of  revenue.  Hence  I  find  that  a  fair  portion  of  the  cost, 
depreciation,  operation,  and  maintenance  of  this  pipe  line  should 
be  charged  directly  to  the  water  users  on  this  pipe  line.  These 
users  should  pay  a  rate  correspondingly  greater  than  the  rate 
paid  by  users  on  other  portions  of  the  water  company's  system. 

I  find  as  a  fact  that  the  following  rates  are  just  and  reasonable 
rates  to  be  charged  by  the  water  company  for  metered  service  to 
consumers  on  the  Saaisalito  pipe  line  below  the  tunnel  near  Corte 
Madera: 

Minimum $1  per  month  for  the  first  280  cubic  feet  or  less 

All  over  280  cubic  feet 25  cents  per  100  cubic  feet 

[13]  (b)  8<m  Quentim,  Pipe-Line  Use. — ^Mr.  James  A.  Johns- 
ton, warden  of  San  Quentin  Prison,  asked  that  particular  con- 
sideration be  given  to  the  rate  paid  by  the  prison  for  water.  As 
pointed  out  by  Warden  Johnston,  the  amount  of  water  bought 
by  the  prison  is  large.  On  the  other  hand,  the  water  company 
constructed  a  long  pipe  line  for  the  sole  purpose  of  serving  this 
customer.  This  pipe  line  cost  approximately  $18,621.  It  seems 
only  fair  that  a  portion  of  this  additional  burden  should  be 
charged  directly  to  this  customer. 

I  find  as  a  fact  that  the  following  rates  are  just  and  reasonable 
rates  to  be  charged  by  the  water  coippany  for  metered  service  to 
consumers  on  the  San  Quentin  pipe  line: 

Minimum $1  per  month  for  the  first  280  cubic  feet  or  leas 

All  over  280  cubic  feet 21^  cents  per  100  cubic  feet 

The  water  company  should  repay  to  the  prison  the  expense  in- 
curred by  the  prison  in  maintaining  and  operating  the  ptunp  at 
the  prison,  apart  from  the  services  of  the  operator. 

(c)  Use  from  Wharf  at  Sausalito. — The  United  States  govern- 
ment. Department  of  Commerce  and  Labor,  pays  to  the  water 
company,  in  addition  to  the  standard  rate  for  water,  the  sum  of 
10  cents  per  1,000  gallons  to  cover  maintenance  and  replacement 
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of  the  wharf.  This  additional  charge  was  agreed  to  by  the  par- 
ties and  sanctioned  by  the  Railroad  Commission  in  decision  No. 
1654,  made  on  July  6,  1914,  in  application  No.  1223  (5  Cal. 
E.  C.  R.  18) ;  and  may  be  continued  in  effect 

From  careful  consideration  of  all  the  evidence  herein,  I  am 
reasonably  satisfied  that  the  rates  herein  established  will  produce 
the  revenue  to  which  the  water  company  is  fairly  entitled.  If 
the  metering  of  the  system  should  produce  results  not  reasonably 
to  be  anticipated  from  the  evidence  herein,  so  that  the  water  com- 
pany does  not  receive  the  revenue  to  which  it  is  fairly  entitled, 
the  water  company  may,  after  a  normal  year's  trial,  apply  for  a 
modification  of  the  rates  herein  established. 

I  submit  the  following  form  of  order: 

ORDER. 

The  above-entitled  proceedings  having  been  submitted  and  be- 
ing now  ready  for  decision,  and  the  Railroad  Commission  being 
fully  advised, 

The  Railroad  Commission  hereby  makes  its  findings  of  fact  as 
follows : 

1.  The  Railroad  Conmiission  hereby  finds  as  a  fact  that  the 
rates  charged  by  Marin  Water  &  Power  Company  for  water  are 
unjust  and  unreasonable  in  so  far  as  they  differ  from  the  rates 
herein  established. 

2.  The  Railroad  Conmiission  hereby  finds  as  a  fact  that  the 
rates  herein  established  to  be  charged  by  Marin  Water  &  Power 
Company  for  water  sold  are  just  and  reasonable  rates. 

Basing  its  order  on  the  foregoing  findings  of  fact  and  on  the 
further  findings  which  are  contained  in  the  opinion  which  pre- 
cedes this  order,  the  Railroad  Conmiission  of  California  hereby 
makes  its  order  in  these  proceedings  as  follows: 

It  is  hereby  ordered  that  Marin  Water  &  Power  Company 
shall  charge  and  collect  rates  for  water  as  follows : 

1.  Schedvle  No.  1 — ^Applicable  to  all  metered  use  except  as 
specified  in  schedules  2,  3,  and  4. 
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Minimum $1  per  month  for  the  first  280  cubic  feet  or  less 

280  cubic  feet  to  1,000  cubic  feet 25  cents  per  100  cubic  feet 

All  over  1,000  cubic  feet  20  cents  per  100  cubic  feet 

Public  use — all    20  cents  per  100  cubic  feet 

2.  Schedule  No.  B — ^Applicable  to  all  users  on  the  Sausalito 
pipe  line  below  the  tunnel  near  Corte  Madera. 

Minimum $1  per  month  for  the  first  280  cubic  feet  or  less 

All  over  280  cubic  feet 26  cents  per  100  caibic  feet 

3.  Schedule  No.  S — Applicable  to  all  users  on  the  San  Quentin 
pipe  line. 

Minimum (1  per  month  for  the  first  280  cubic  feet  or  less 

All  over  280  cubic  feet 21^  cents  per  100  cubic  feet 

4.  Schedule  No.  ^ — ^Applicable  to  all  users  from  wharf  at 
Sausalito.  Same  as  Schedule  No.  2,  except  that  the  additional 
sum  of  7i  cents  per  100  cubic  feet  may  be  charged  for  mainte- 
nance and  replacement  of  the  wharf. 

5.  Schedule  No.  5 — Applicable  to  all  fire  hydrants — $1.50  per 
month  per  fire  hydrant 

Kates  for  all  classes  of  service  not  otherwise  in  this  order  speci- 
fied shall  remain  in  effect  as  at  present 

The  rates  herein  established  shall  apply,  in  so  far  as  they  refer 
to  metered  use,  to  the  meter  reading  made  in  the  month  of  Sep- 
tember, 1916,  and  thereafter,  and  in  so  far  as  they  refer  to  fire 
hydrant  rentals,  to  service  rendered  during  the  month  of  Sep- 
tember, 1916,  and  thereafter. 

Within  twenty  days  from  the  date  of  this  order,  Marin  Water 
&  Power  Company  shall  file  with  the  Raiboad  Commission  a 
schedule  of  the  rates  herein  established. 

The  foregoing  opinion  and  order  are  hereby  approved  and  or- 
dered filed  as  the  opinion  and  order  of  the  Sailroad  Commission 
of  the  State  of  California. 
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CAIilFORNIA  RAHiROAD  COMMISSION. 

CITY  OF  EEDDINQ 

V. 

NORTHERN  CALIFORNIA  POWER  COMPANY,  CONSOLI- 

DATED. 

[Cases  Noa.  675,  676,  677.] 

EE  VAIiTJATION  OF  PROPERTY  OF  NORTHERN  CALIPOE^ 
NIA  POWER  COMPANY,  CONSOLIDATED. 

[Case  No.  711.] 

RE  A  CONSOLIDATION  OP  CASES  NOS.  675,  676,  677, 

AND  711. 

[Application  No.  1625,] 

[Decision  No.  3624.] 

Uetum  —  Right  to  increase  heeauae  of  failure  to  earn  expected  profits 
during  early  years, 

1.  $*ailiire  of  a  utility  to  earn  an  expected  profit  does  not  neces- 
sarily establish  its  right  to  an  increased  earning  based  on  a  valuation 
which  includes  profits  which  it  had  been  unable  to  earn  during  the  ear- 
lier years  of  its  operations. 

Ydl/uation''^  Going  value  ^  Cost  of  development  •-^  Measure, 

2.  Allowance  for  the  cost  of  developing  a  business  nmst  be  meas- 
ured by  the  reasonableness  of  the  expenditures,  since  the  accrued  deficit, 
although  indicating  the  cost,  cannot  be  accepted  as  conclusive  that  the 
expenditures  were  reasonable,  or  that  the  expenditures  made  added  any 
▼alue  to  the  property. 

Valuation '•^Property  not  in  use  ^  Land  'bought  to  secwre  necessary 
water  rights, 

3.  Land  not  used  in  public  service  cannot  be  included  in  a  rate 
Taluation  although  the  utility  was  obliged  to  purchase  the  land  to  se- 
eure  necessary  water  rights  for  the  operation  of  its  plant. 

YahwJtion  —  Investment  in  excess  of  present  needs^ 

4.  Investment  in  plant  in  excess  of  present  needs,  after  making 
adequate  provision  for  reserve  facilities  to  take  care  of  operating 
contingencies  and  prospective  increases  in  business,  must  be  excluded 
in  fixing  the  value  for  rate  making. 

Service  ^  Water  —  Meters, 

6.  A  water  utility  was  directed  to  install  meters  to  reduce  the 
water  waste  and  operating  expenses  and  to  improve  the  pressure  in  the 
outlaying  districts,  it  appearing  that  the  water  use  per  capita  was  ex- 
cessive in  comparison  with  towns  of  similar  population  and  location 
having  metered  service. 
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Rates  —  Factors  —  Utility  in  development  stage. 

6.  Rates  for  serrices  of  a  utility  whose  business  is  in  the  develop- 
ment stage  cannot  be  based  upon  the  assumption  that  a  full  or  ade- 
quate earning  should  be  made  on  the  present  value  of  the  property. 

[September  1,  1916.] 

Consolidated  cases  relating  to  complaints  as  to  rates  and  serv- 
ices of  the  Northern  California  Power  Company  for  electricity, 
gasy  and  water  and  investigation  to  value  the  properties  of  the 
company.  The  Commission  fixed  the  value  of  the  property  in  the 
electric  department  at  $6,058,149  and  the  depreciation  annuity 
at  $81,539 ;  the  value  of  the  property  in  the  gas  department  at 
$191,130  and  the  depreciation  annuity  at  $4,565 ;  and  the  value 
of  the  properly  in  the  water  department  at  $194,838  and  the 
depreciation  annuity  at  $3,416.  The  order  established  rates  for 
service  for  the  different  departments,  and  prescribed  numerous 
regulations  to  be  adopted. 

Appearances:  Braynard  &  Kimball  for  the  eity  of  Bedding; 
Jared  How  for  Northern  California  Power  Company,  Consoli- 
dated ;  W.  D.  Tillotson  for  Zeis  &  Sons. 

Edgerton,  Commissioner:  This  proceeding  was  initiated  by 
complaints  filed  by  the  city  of  Redding  against  the  rates  charged 
by  the  Northern  California  Power  Company,  Consolidated,  for 
electricity,  gas,  and  water  supplied  by  that  company  to  the  said 
city  of  Redding  and  its  inhabitants.  Thereafter,  the  Commis- 
sion, on  its  own  initiative,  instituted  an  investigation  to  deter- 
mine the  value  of  the  property  of  Northern  California  Power 
Company,  Consolidated,  and  subsequently  the  Northern  Cali- 
fornia Power  Company,  Consolidated,  filed  with  the  Commis- 
sion its  application  for  a  general  determination  and  adjustment 
of  all  of  the  rates  charged  by  it  for  electricity,  gas,  and  water. 
The  three  complaints  by  the  city  of  Redding,  the  Commission's 
investigation,  and  the  application  of  the  company,  were  con- 
solidated for  hearing. 

The  effect  of  these  proceedings  is  to  lay  before  the  Commis- 
sion the  elements  or  factors  constituting  the  value  of  the  property 
of  the  company,  and  to  call  upon  the  Commission  to  fix  the  rates 
of  the  company  for  the  service  of  electricity,  gas,  and  water. 

Northern  California  Power  Company,  Consolidated,  owns  and 
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operates  six  hydroelectric  plants,  located  in  Shasta  and  Tehama 
counties,  having  an  aggregate  rated  capacity  of  approximately 
48,440-horse  power,  and  transmission  lines  and  distribution  lines 
in  the  counties  of  Shasta,  Trinity,  Tehama,  Glenn,  Butte,  and 
Colusa.  Electricity  is  supplied  for  lighting,  power,  and  other 
purposes  in  the  counties  named.  Gas  is  supplied  in  Eedding, 
Red  Bluff,  and  Willows,  and  water  is  furnished  in  Bedding  and 
Willows.  The  following  tabulation  shows  the  cities  and  towns 
now  supplied  with  electricity,  gas,  and  water: 


Table  L 

Cities  and  Towns  toith  Populations  of  500  or  Over  Supplied  ioith  Eleoirio, 
Oas,  or  Water  Service  by  Northern  California  Power  Company,  Oonsoli' 
dated. 


City  or  Town. 

County. 

Estimated 
Population. 

Class  of  Service. 

Chico 

Butte 

5,750 

5,072 

4,500 

2,300 

1,800 

1,500 

1,500 

1,200 

800 

700 

650 

500 

Electricity. 

iBlectricily  and  gas. 

Electricity,  gas,  and  water. 

Electricity. 

Electricity. 

Electricity,  gas,  and  water. 

Electricity. 

Electricity. 

Electricity. 

Electricity. 

Electricity. 

Electricity. 

Red  Bluff 

Redding    

Corning 

Keswi A    

Tehama 

Shasta 

Tehama 

Shasta 

Willows 

Glenn 

Kennett •  •  • 

Shasta 

Orland 

Glenn 

Colusa 

Arbuckle 

Anderson 

.Williams 

Tehama 

Colusa 

Maxwell    

Colusa 

In  addition  to  the  communities  listed  above,  the  Northern  Cali- 
fornia Company  supplies  electric  service  to  about  twenty  other 
towns  ranging  in  population  from  50  to  500,  and  to  large  areas* 
in  the  mining  districts  of  Shasta,  Trinity,  and  Tehama  counties, 
and  to  the  agricultural  districts  in  the  counties  named  and  in 
Butte,  Glenn,  and  Colusa  counties. 

The  present  rates  charged  for  electric  energy  are  as  follows : 

Table  H. 

Present  Eleetrio  Rates  of  the  Northern  Caiifomia  Power  Company,  Con- 
solidated. 

Eledric  Lighting. 

First  20  kilowatt  hours,  per  month  7  cents 

Next  80  kilowatt  hours,  per  month  6  oents 

Next  400  kilowatt  hours,  per  month   5  cents 

Next  4,500  kilowatt  hours,  per  month  4  oents 

Over  5,000  kilowatt  hours,  per  month   d  cents 

Minimum  bill,  $1.00  per  month  per  meter. 
P.U.R.1916F. 
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Electric  Cooking  and  Heating. 

First  100  kilowatt  hours,  per  month 3    cents  per  kilowatt  hour 

Next  100  kilowatt  hours,  per  mpnth 2i  cents  per  kilowatt  hour 

Next  100  kilowatt  hours,  per  month  2    cents  per  kilowatt  hour 

Over  dOO  kilowatt  hours,  per  month 1)  cents  per  kilowatt  hour 

Minimum  bill,  $1.00  per  month  per  meter. 

Industrial  and  Commercial  power.     (Based  on  the  maximum  demand.) 
Class  1 — ^Demand  charge,  $1  per  horse  power  per  month  phis  an  energy 

charge  of  1)  cents  per  kilowatt  hour. 
Class  2 — Demand  charge,  $1  per  horse  power  per  month  plus  an  energy 

charge  of  1  cent  per  kilowatt  hour. 
Class  8 — Demand  charge,  $1  per  horse  power  per  month  plus  an  energy 

charge  of  }  cent  per  kilowatt  hour. 
Class  4 — ^Demand  charge,  $1  per  kilowatt  per  month  plus  an  energy  charge 

of  f  cent  per  kilowatt  hour. 

Minimum  Monthly  Demand  Charges. 

Class  1    $1.00 

Class  2    10.00 

Class  3    100.00 

Class  4    240.00 

Seasonal  Power.  (Based  on  the  connected  load.) 
Class  "A" — ^Demand  charge,  $1  per  horse  power  per  month  for  six  consecu- 
tive months  plus  an  energy  charge  of  1  cent  per  kilowatt  hour. 
Class  *'B" — ^Demand  charge,  $1.50  per  horse  power  per  month  for  three  con- 
secutive months  plus  an  energy  charge  of  1  cent  per  kilowatt 
hour. 

Minimum  Monthly  Demand  Charges. 

Class  "A"  $2.50 

Class  "B" 5.00 

In  addition  to  the  above  rates  the  Northern  California  Com- 
pany has,  due  to  competitive  conditions,  adopted  as  optional  rates 
applicable  in  the  Chico  district  the  general  power  rates  and  the 
agricultural  power  rates  of  the  Pacific  Gas  &  Electric  Company. 

Gas  is  sold  by  the  Northern  California  Company  in  Redding, 
Red  Bluff,  and  Willows  at  the  uniform  rate  of  $1.50  per  one 
thousand  cubic  feet,  with  a  minimum  bill  of  60  cents  per  month 
per  meter. 

The  rates  charged*  for  water  in  Redding  and  Willows  are  those 
rates  and  charges  which  have  been  established  from  time  to  time 
by  the  municipalities  themselves. 

Historical. 

The  first  predecessor  of  the  Northern  California  Power  Com- 
pany, Consolidated,  to  engage  in  generation,  transmission,  and 
distribution  of  electrical  energy,  was  the  Keswick  Electrical  Pow- 
er Company,  organized  in  the  fall  of  1900.  A  sash  and  door  fac- 
tory operated  by  water  power  on  Millseat  creek,  Shasta  county, 
together  with  several  ranches  and  irrigating  ditches  taking  their 
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water  from  Battle  creek  and  tributary  streams,  "were  purchased, 
and  construction  was  started  on  a  generating  station  now  known 
as  Volta  power  house.  This  development  was  made  possible  by  a 
contract  with  the  Mountain  Copper  Company  for  2,000-horse 
power  to  be  delivered  at  its  Keswick  smelter,  then  in  course  of 
construction,  and  to  its  Iron  Mountain  mine.  Water  for  the 
operation  of  Volta  power  house  was  obtained  through  the  pur- 
chase of  a  sash  and  door  factory  operated  by  water  power  on 
Millseat  creek,  and  the  water  supply  obtained  through  Ihis  pur- 
chase was  further  augmented  by  the  purchase  of  certain  riparian 
land  tributary  to  Millseat  and  Berry  creeks,  some  of  which  land 
was  receiving  water  from  the  Dailey-Cunningham  ditch,  taking 
water  from  North  Battle  creek  and  extending  westerly  from  sec- 
tion 80,  township  81  north,  range  2  east,  across  Berry  creek,  Mill- 
seat  creek,  and  intervening  streams.  By  these  purchases  an  ac- 
cumulated flow  of  approximately  1,200  miners'  inches  of  water 
was  secured,  and  the  Keswick  Electric  Power  Company  immedi- 
ately commenced  work  on  the  Keswick  ditch  extending  from  a 
diversion  in  Berry  creek  westerly  to  Millseat  creek  and  from 
Millseat  creek  to  the  fore-bay  reservoir  now  known  as  Lake  Nora, 
at  the  head  of  the  pressure  pipe  line  to  the  power  house. 

Two  750-kilowatt  generators  were  installed  with  provision  for 
a  third  generator  of  similar  size,  and  the  plant  was  put  in  opera- 
tion in  November,  1901.  To  transmit  the  energy  generated  at 
the  Volta  power  house,  a  double  circuit,  20,000-volt  line  was  con- 
Btructed  to  Keswick  by  way  of  Bedding  and  a  single  circuit  line 
was  continued  some  4^  miles  to  the  Iron  Mountain  copper  mine. 

In  1901  the  Bedding  Electric  Light  Company  and  the  Bed- 
ding Water  Company  were  purchased  and  a  substation  was  erect- 
ed, whereby  the  city  of  Bedding  and  the  pumping  plant  of  the 
water  distributing  system  received  electric  energy  from  Volta 
power  house.  Shortly  after  the  purchase  of  these  properties  the 
local  electric  distributing  system  was  practically  rebuilt  and  the 
system  changed  from  two  phase  to  three  phase. 

In  February,  1902,  the  steam  generating  plant  of  the  Tehama 
Electric  Company,  located  in  Bed  Bluff,  was  destroyed  by  fire, 
and  an  urgent  demand  was  made  upon  the  Keswick  Electric  Pow- 
er Company  to  supply  the  needs  of  the  Tehama  company  in  Bed 
Bluff,  Coming,  Tehama,  and  vicinity.  About  this  time  it  be- 
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came  apparent  that  a  reorganization  of  the  Keswick  Electric 
Power  Company  would  be  necessary  in  order  to  secure  the  addi- 
tional capital  needed  to  take  care  of  its  rapidly  increasing  busi- 
ness, and  the  Northern  California  Power  Company  was  incor- 
porated in  March,  1902.  Shortly  after  the  reorganization,  the 
properties  of  the  Tehama  Electric  Company  were  acquired,  and 
during  May,  1902,  the  Northern  California  company  completed 
its  20,000-volt  line  from  Palo  Cedro  to  Red  Bluff  by  way  of 
Anderson  and  Cottonwood,  and  connection  was  made  with  the 
Tehama  county  system.  During  the  summer  and  fall  the  old 
Tehama  Electric  Company's  transmission  lines  were  rebuilt  and 
extended  from  Coming  through  Orland  and  Germantown  to  Wil- 
lows in  Glenn  county,  at  which  latter  place  electric  energy  was 
wholesaled  to  the  Willows  Water  &  Light  Company.  Distribu- 
tion lines  in  the  various  towns  were  constructed  as  rapidly  as 
possible,  and  efforts  were  made  to  encourage  the  use  of  electric 
power  for  irrigation  pumping.  Considerable  development  was 
also  apparent  in  the  mining  districts  of  Shasta  county,  and  this 
development  required  the  extension  of  transmission  lines  to  Dela- 
mar  and  to  a  gold  dredger  at  Horsetown,  and  made  it  necessary 
to  install  a  third  750-kilowatt  unit  in  the  Volta  power  house. 

In  1903,  due  to  an  increased  activity  in  the  mining  districts, 
it  was  decided  to  further  increase  the  generating  capacity,  and 
work  was  commenced  on  what  is  now  known  as  Elilarc  _power 
house.  This  power  development,  having  a  rated  capacity  of 
3,000  kilowatts,  is  located  on  Old  Cow  creek,  about  16  miles 
north  of  Volta  power  house,  and  here,  as  at  Volta,  all  the  water 
was  acquired  by  purchase  of  prior  rights  and  riparian  lands.  A 
20,000-volt  transmission  line  was  built  from  Delamar  to  the  site 
of  the  Kilarc  power  house  to  serve  the  double  purpose  of  furnish- 
ing the  power  during  the  construction  period  and  to  connect  the 
new  power  plant  to  the  system  as  soon  as  the  plant  was  placed  in 
operation.  The  transmission  system  was  further  extended  dur- 
ing 1903  from  Keswick  to  the  Balaklala  copper  mine,  and  from 
the  Kilarc-Delamar  line  to  Ingot.  During  the  same  year  the 
properties  of  the  Red  Bluff  Electric  Light  &  Gas  Company  were 
acquired,  and  a  gas  generating  plant  and  distribution  system  were 
placed  in  operation  in  Redding. 

In  an  effort  to  educate  irrigators  in  the  use  of  electric  power, 
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the  canals  and  properties  of  the  Belle  Vue  Irrigation  Company 
at  Anderson  were  purchased  in  1904,  and  an  electrically  driven 
pumping  plant  was  installed  on  the  Sacramento  river.  During 
the  same  year  extensive  water  rights  were  obtained  on  the  Pit 
river,  and  a  number  of  important  transmission  line  extensions 
were  made  to  supply  mines  in  Shasta  county.  In  October,  1904, 
Ealarc  power  house  was  placed  in  operation,  and,  having  a  tempo- 
rary surplus  of  power,  it  was  planned  to  extend  a  transmission 
line  down  the  east  side  of  the  Sacramento  river  through  Chico  to 
the  gold  dredging  territory  along  the  Feather  river  between  Oro- 
ville  and  Marysville.  Contracts  were  signed  for  power  to  be 
supplied  to  certain  gold  dredgers  in  the  vicinity  of  Oroville  and 
Marysville,  and  active  preparations  were  being  made  to  proceed 
with  the  construction  of  the  necessary  lines  to  serve  the  business 
contracted  for,  when  the  Valley  Counties  Power  Company,  in 
order  to  prevent  competition  in  this  field,  contracted  for  5,000- 
horse  power  to  be  supplied  by  the  Northern  California  company 
at  Chico. 

A  20,000-volt  line  was  constructed  in  1905  from  Orland  to 
Hamilton  City  to  supply  a  sugar  refinery  at  that  point,  and  to 
provide  means  for  irrigating  the  lands  to  be  planted  to  sugar 
beets.  The  Kilarc-Delamar  line  was  also  extended  to  Kennett 
to  secure  better  service  and  a  greater  degree  of  flexibility  in  hand- 
ling the  large  and  increasing  smelting  and  mining  load  in  that 
vicinity.  However,  litigation  involving  the  damage  caused  by 
smelter  fumes  resulted  in  a  serious  depression  in  mining  activity 
and  had  an  immediate  effect  upon  the  revenues  of  the  power 
company,  which  revenues  were  further  decreased  by  the  failure 
of  the  gold  mining  dredge  at  Horsetown. 

About  this  time  the  development  of  irrigation  in  Tehama  and 
Glenn  counties  received  a  considerable  impetus  following  the  se- 
curing of  an  option  by  the  Central  Canal  Company  on  the  Cen- 
tral canal  and  a  large  tract  of  land  in  eastern  Glenn  county. 
Contracts  were  signed  for  electric  power  to  be  supplied  for  this 
project  and  for  power  for  the  operation  of  an  alfalfa  meal  mill, 
which  was  erected  between  Proberta  and  Tehama,  and  the  North- 
em  California  company  began  to  realize  the  first  fruits  of  its 
campai/am  to  encourage  the  use  of  electricity  in  the  rural  districts. 
A  second  contract  for  electric  energy,  amounting  to  5,000-horse 
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power,  to  be  delivered  at  Chieo,  was  entered  into  with  the  Valley 
Counties  Power  Company,  and  the  Battle  Creek  Power  Company 
was  organized  as  a  subsidiary  company  to  carry  out  this  con- 
tract and  to  develop  important  water  rights  which  had  been  ac- 
quired on  Battle  creek  in  Shasta  and  Tehama  counties.  The 
generating  capacity  of  the  Volta  power  house  was  increased  by 
the  addition  of  a  2,000-kilowatt  unit,  and  construction  work  on  a 
single  circuit,  60,000-volt  transmission  line  from  Volta  to  Chico, 
was  started.    This  line  was  completed  the  following  year. 

In  1907  the  Willows  Water  &  Light  Company  was  purchased 
by  the  Battle  Creek  Power  Company,  and  a  fifth  unit,  having  a 
capacity  of  2,400  kilowatts,  was  installed  in  the  Volta  power 
house,  making  the  total  installaticm  at  this  plant  6,650  kilowatts. 
During  the  same  year  a  60,000-volt  line  was  constructed  from 
Volta  through  Palo  Cedro  to  Kennett,  a  20,000-volt  tie  line  was 
ext^ided  from  Volta  power  house  to  Kilarc  power  house,  thus 
completing  the  transmission  loop,  and  a  60,000-volt  tie  line  con- 
structed from  Chico  to  Hamilton  City.  In  December,  1907, 
work  was  started  on  a  third  power  development  located  about  5 
miles  south  of  Volta  power  house  on  South  Battle  creek,  and  now 
known  as  South  power  house. 

As  the  necessity  for  further  financing  had,  by  1908,  become 
rather  urgent,  the  present  Northern  California  Power  Company, 
Consolidated,  hereinafter  called  the  consolidated  company,  was 
organized,  and  shortly  thereafter  absorbed  the  properties  of  the 
Xorthem  California  Power  Company  and  its  subsidiary,  the 
Battle  Creek  Power  Company.  About  this  time,  too,  the  competi- 
tion, actual  and  potential,  arising  from  the  activities  of  the  Shasta 
Power  Company,  oi^anized  in  1904,  and  the  Northern  Light  & 
Power  Company,  organized  in  1907,  had  begun  to  assxmie  serious 
proportions.  During  the  year  following  the  organization  of  the 
consolidated  company,  construction  work  was  started  on  the  In- 
skip  power  development  located  on  South  Battle  creek  about  4 
miles  west  of  the  South  power  house  then  in  oourse  of  construc- 
tion. Work  was  also  commaiced  on  a  storage  reservoir  designed 
to  impound  14,800  acre-feet  of  water  at  the  head  of  North  Battle 
creek.  In  1909  the  Shasta  Power  Company  and  the  Northern 
Light  &  Power  Company  were  consolidated  under  the  name  of 
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Sacramento  Valley  Power  Company,  and  competitive  conditions 
became  more  acute. 

In  June,  1910,  the  construction  of  the  Inskip  power  house 
with  a  capacity  of  6,000  kilowatts  was  completed  and  in  October 
of  that  year  South  power  house,  with  a  capacity  of  4,000  kilo- 
watts, was  placed  in  operation.  These  power  developments  were 
connected  to  the  60,000-volt  transmission  system  at  Yolta.  Active 
construction  work  was  also  started  this  year  on  a  new  12,000- 
kilowatt  power  development  on  Battle  creek,  about  8  miles  west 
of  Inskip  power  house.  During  1910,  competition  between  the 
consolidated  company  and  the  Sacramento  Valley  Power  Com- 
pany had  assumed  a  most  intense  character  which,  due  to  its 
financial  effect  on  the  Sacramento  Valley  Power  Company,  madq 
it  necessary  for  that  company  to  devise  means  for  a  reorganiza- 
tion, and  as  a  result  The  Sacramento  Valley  Power  Company  was 
formed  and  the  year  following  the  reorganization  was  completed. 
About  this  time  powerful  financial  interests  became  associated 
with  The  Sacramento  Vajley  Power  Company,  and  competition 
was  indulged  in,  which  for  aggressiveness  and  utter  recklessness 
has  probably  never  been  paralleled  in  the  history  of  the  state. 

Consumers  were  permitted  to  make  their  own  terms,  and  in  one 
instanc^,  at  least,  an  entire  community  received  free  service  be- 
cause the  revenue  to  the  company  did  not  warrant  the  employ- 
ment of  meter  readers  or  collectors. 

Due  partially  to  the  loss  of  revenue  in  tike  competitive  zone, 
and  because  the  territory  to  the  south  of  that  then  being  served 
by  the  consolidated  company  was  just  entering  a  new  stage  of 
development,  it  was  decided  in  1911  to  extend  the  60,000-volt 
transmission  lines  into  Colusa  county,  and  accordingly  a  line  was 
constructed  from  Hamilton  City  to  College  City  by  way  of 
Jacinto,  Princeton,  Maxwell,  Williams,  and  Arbuckle.  At  Butte 
City  a  line  was  extended  to  rich  agricultural  territory  lying  on 
the  east  side  of  the  Sacramento  river,  and  the  local  electric  dis- 
tributing plant  and  system  at  Williams  was  purchased.  In  1911 
a  gas  plant  was  constructed  and  a  gas  distributing  system  installed 
in  Willows,  and  the  new  Coleman  power  house  was  placed  in 
operation  early  the  following  year. 

The  ruinous  rate  war,  which  had  been  actively  engaged  in  for 
several  years,  resulted  early  in  1912  in  the  absorption  of  The 
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Sacramento  Valley  Power  Company  by  the  Northern  California 
Power  Company,  Consolidated,  and  steps  were  immediately  tak- 
en to  recoup,  in  so  far  as  would  be  possible,  the  losses  which  had 
accrued  during  the  competition  period.  On  March  28,  1912,  the 
Public  Utilities  act  became  effective,  and  in  order  to  rectify  the 
chaotic  condition  which  prevailed,  in  connection  with  the  rates 
charged  by  the  consolidated  company,  application  was  made  to 
the  Commission  for  permission  to  establish  certain  uniform  rates 
for  electric  service  throughout  the  territory  served.  This  matted 
was  finally  passed  upon  by  the  Commission  on  December  30, 
1912  (1  Cal.  E.  C.  E.  316, 1035),  at  which  time  rates  were  estab- 
lished for  all  classes  of  electric  service. 

At  this  point  it  may  be  well  to  refer  briefly  to  the  history  of 
The  Sacramento  Valley  Power  Company  and  its  predecessors 
prior  to  the  consolidation  heretofore  referred  to. 

In  1907  the  Shasta  Power  Company  installed  a  hydroelectric 
plant  on  Snow  creek  in  Shasta  county.  This  plant  had  a  rated 
capacity  of  1,200  kilowatts,  and  it  received  the  water  necessary 
for  its  operation  from  Hat  creek  east  of  Mount  Lassen  and  from 
various  streams  between  that  point  and  the  location  of  the  power 
house.  A  22,000-volt  transmission  line  was  constructed  from  the 
Snow  creek  power  house  to  Redding,  where  the  energy  produced 
was  sold  in  competition  with  that  distributed  by  the  Northern 
California  Power  Company,  Consolidated. 

In  1909  a  1,500-kilowatt  plant  was  constructed  on  South  Cow 
creek  in  Shasta  county  by  the  Northern  Light  &  Power  Com- 
pany, and  a  33,000rvolt  transmission  line  was  constructed  from 
the  power  house  to  Redding.  Shortly  after  the  completion  of  the 
South  Cow  creek  plant,  the  Shasta  Power  Company  and  the 
Northern  Light  &  Power  Company  were  consolidated  as  Sacra- 
mento Valley  Power  Company.  After  the  consolidation  the 
Shasta  Power  Company's  22,000-volt  line  to  Redding  was 
changed  to  33,000  volts  and  the  lines  were  connected  near  the 
South  Cow  creek  power  house.  During  1910,  after  a  second 
reorganization  under  the  name  of  The  Sacramento  Valley  Power 
Company,  a  60,000-volt  transmission  line  was  constructed  parallel 
to  the  20,000-volt  line  of  the  Northern  California  company  from 
Redding  to  Chico  by  way  of  Anderson,  Cottonwood,  Red  Bluff, 
and  Corning.    In  Chico,  The  Sacramento  Valley  Power  Company 
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entered  into  active  competition  with  the  Pacific  Gas  &  Electric 
Company. 

In  1911  the  transmission  lines  of  the  company  were  extended 
from  Chico  to  the  dredging  territory  on  Butte  creek  and  from  a 
point  northeast  of  Orland  through  Orland  to  Willows. 

Property  of  Northern  California  Power  Company,  Consoli- 
dated.— The  electric  production  system  of  the  Northern  Cali- 
fornia Power  Company,  Consolidated,  on  January  1,  1916,  is 
sunmiarized  in  the  following  tabulation: 

Table  m. 
Generating  planta  of  Northern  CaUfomia  Power  Compaq,  Ooneolidated, 


Power  House. 

Present 
Installed 
Capacity. 

Character   of 
BuUding. 

1.  Volta    

6,660  kw. 
3,000  kw. 
4,000  kw. 
6,000  kw. 
12,000  kw. 
1,500  kw. 

Rubble  masonry. 
Rubble  masonry. 
Rubble  masonry. 
Rubble  masonry. 
Concrete  and  steeL 

2.  Kilarc    * 

3.  South  

4.  Inskip 

6.  Coleman 

6.  South  Cow  creek 

Rubble  masonry. 

Total  

33,150  kw. 

In  addition  to  the  33,150  kilowatts  in  generating  capacity 
above  referred  to,  the  company  can,  under  its  contract  with  the 
Pacific  Gas  &  Electric  Company,  call  upon  that  company  at  any 
time  for  3,760  kilowatts  at  a  very  low  rata  This  makes  the 
total  present  production  capacity,  immediately  available,  36,810 
kilowatts,  and  in  addition  to  this  capacity  the  company  has  on 
hand,  but  not  yet  installed,  a  new  3,000-kilowatt  generator  and 
hydraulic  equipment  for  installation  in  the  Blilare  power  house. 

The  Snow  creek  plant  of  the  Shasta  Power  Company,  having  a 
capacity  of  1,200  kilowatts,  has  been  abandoned  due  to  the  fact 
that  the  capacity  of  the  plant  is  not  now  required,  and  also  be- 
cause the  water  required  to  operate  this  plant  can  be  used  more 
advantageously  by  passing  it  through  Volta,  South,  Inskip,  and 
Coleman  power  houses. 

The  present  canal  system  supplying  the  Battle  creek  power  de- 
velopments, including  Volta,  begins  about  2  miles  east  of  Mount 
Lassen  where  the  waters  of  Hat  creek  are  diverted  throu^  the 
Hat  creek  ditch  to  Lost  creek.  About  4  miles  north  of  Mount 
Lassen  this  water  is  again  diverted  through  the  main  Hat  creek 
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ditch  to  Bridge  creek,  following  the  natural  channel  to  Lake  Mc- 
Cumber  reservoir  on  North  Battle  creek.  From  a  point  below 
Lake  McCnmber  reservoir  the  water  is  diverted  into  the  Upper 
Mill  creek  ditch  and  is  here  augmented  by  water  diverted  from 
Deer  creek  and  Manzanita  creek  by  the  Deer  creek,  Manzanita, 
and  Armstrong  ditches  No.  1  and  No.  2.  After  entering  the  Up- 
per Mill  creek  ditch  the  water  is  conveyed  to  Millseat  creek  near 
which  point  the  supply  of  water  is  increased  by  the  water  from 
Glass  Springs,  which  is  conveyed  through  the  Schooling  ditch. 
This  water  then  follows  the  natural  channel  of  Millseat  creek  for 
approximately  2  miles,  when  it  is  again  diverted  through  a  canal 
into  the  upper  fore-bay  reservoir  of  the  Volta  power  plant  known 
as  Lake  Grace.  An  additional  and  auxiliary  supply  of  water  is 
diverted  from  North  Battle  creek  and  is  carried  in  the  Daily- 
Cunningham  ditch  to  the  Baldwin  reservoir,  from  whence  it  is 
conveyed  to  Lake  Grace.  The  supply  can  be  further  augmented, 
when  necessary,  by  water  diverted  from  North  Battle  creek 
through  the  Smith  ditch.  Lake  Nora,  the  second  fore-bay  reser- 
voir supplying  Volta,  receives  its  water  either  through  the  canal 
system  above  described  or  through  the  original  Keswick  ditch 
with  diversions  in  North  Battle,  Berry,  and  Millseat  creeks. 
From  the  fore-bay  reservoirs  above  named,  the  water  flows 
through  two  separate  pressure  lines  to  the  Volta  power  house, 
where  the  heads  of  1,196  feet  and  1,250  feet  are  utilized  to 
generate  over  8,900-horse  power  in  electric  energy. 

The  water  discharged  from  the  Volta  plant  is  conveyed  almost 
due  south  in  the  Volta  South  ditch  to  the  fore-bay  of  South  pow- 
er house,  being  added  en  route  by  water  diverted  from  North 
Battle  creek  below  Volta,  from  Bailey  creek  through  the  Childa 
and  Fuller  ditches,  and  from  South  Battle  creek  and  other 
streams  through  the  South  Battle  creek  ditch.  At  South  power 
house  the  available  head  of  515  feet  is  utilized  to  generate  6,700- 
horse  power. 

Water  passing  through  South  power  house  is  discharged  into 
South  Battle  creek  only  to  be  again  diverted  a  short  distance  be- 
low, from  which  diversion  it  flows  about  4  miles  west  through  the 
Liskip  ditch  to  the  head  of  the  Inskip  penstock.  At  this  point 
the  Inskip  ditch  joins  the  Eagle  canon  ditch,  taking  water  from 
North  Battle  creek.    The  water  is  dropped  to  Inskip  power  house 
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through  3,162  feet  of  wood  and  steel-pressure  pipe,  utilizing  a 
static  head  of  370  feet  At  the  Inskip  plant  the  generating  ca- 
pacity is  8,040-hor8e  power. 

From  Inskip  power  house  the  water  is  again  discharged  into 
South  Battle  creek  and  almost  immediately  diverted  again  into 
the  Coleman  canal,  through  which  it  flows  in  a  westerly  direction 
to  the  fore-bay  reservoir  of  the  Coleman  power  house.  Addition- 
al water  is  picked  up  en  route,  the  principal  excess  being  derived 
from  a  canal  carrying  the  waters  of  Darrah  creek  and  Baldwin 
creek.  From  Coleman  fore  bay  the  water  passes  through  two 
pressure  lines  to  Coleman  power  house,  where  the  fall  of  487 
feet  is  utilized  to  generate  16,080-horse  power  in  electric  energy. 

The  old  Cow  creek  watershed,  from  which  is  derived  the  water 
necessary  to  operate  the  Kilarc  and  South  Cow  creek  plants,  lies 
to  the  north  of  the  Battle  creek  watershed  above  referred  to. 
The  canal  system  supplying  the  Kilarc  plant  consists  of  a  canal 
into  which  the  waters  of  Clover  creek  are  diverted.  This  water 
is  then  conveyed  to  Old  Cow  creek  at  which  point  the  flow  of  this 
stream  is  added  to  that  of  other  streams  conveyed  by  the  Clover 
creek  ditch,  and  from  the  Old  Cow  creek  diversion  the  water  is 
carried  by  canal  about  3  miles  in  a  westerly  direction  to  the  fore- 
bay  reservoir  of  Kilarc  power  housa  The  1,200-foot  head  at  this 
point  is  utilized  to  generate  4,020-horse  power,  and  the  water  is 
discharged  back  into  Old  Cow  creek.  At  the  point  of  confluence 
of  Glendenning  creek  and  Old  Cow  creek  the  water  is  again  di- 
verted and  is  conveyed  about  4  miles  and  discharged  into  Mill 
creek.  About  one-half  mile  north  of  the  point  where  Mill  creek 
empties  into  South  Cow  creek  the  water  is  diverted  into  South 
Cow  creek  and  again  diverted  by  a  flow  line  approximately  2 
miles  long  and  discharged  into  the  fore-bay  reservoir  of  the  South 
Cow  creek  power  house.  The  head  of  716  feet  at  this  point  is 
used  to  generate  2,010-horse  power,  the  water  being  finally  dis- 
charged into  Houton  gulch. 

The  production  system  hereinabove  referred  to^  capable  of 
producing  not  less  than  44,421-hor8e  power,  is  unique  in  that 
practically  the  entire  supply  of  water  has  been  purchased  out- 
right, only  a  small  portion  having  been  acquired  by  appropriation 
for  power  purposes. 

The  transmission  system  consists  of  227  miles  of  20-kilovolt 
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line  and  370.5  miles  of  60-kilovolt  lines  through  the  counties  of 
Shasta,  Tehama,  Trinity,  Butte,  Glenn,  and  Colusa.  The  20- 
kilovolt  system  connects  the  Volta  and  Elilarc  power  houses  ex- 
tending from  Kilarc  to  Heronlt  via  Bully  Hill,  with  a  tie  line 
south  from  Bully  Hill  to  Palo  Cedro,  the  main  switching  station. 
From  Palo  Cedro  a  double  circuit  line  extends  westerly  to  Kesr 
wick  via  Bedding,  thence  north  to  a  point  between  Eeswick  and 
Coram,  and  from  this  point  a  single  circuit  is  continued  north  to 
Kennett.  Branch  lines  are  extended  from  the  main  20-kilovolt 
system  to  various  points  in  the  mining  districts  of  Shasta  and 
Trinity  counties.  From  Palo  Cedro  a  single  circuit  20-kilovolt 
line  extends  south  through  Anderson,  Cottonwood,  Red  Bluff, 
Tehama,  and  Coming  to  Orland  in  Glenn  county,  from  which 
point  a  20-kilovolt  line  extends  south  to  Willows  and  a  second  line 
extends  east  to  Hamilton  City. 

Coleman,  Inskip,  South,  and  Volta  power  houses  are  connected 
by  a  60-kilovolt  Una  From  Volta  power  house  a  double  circuit 
60-kilovolt  line  extends  westerly  to  Palo  Cedro,  from  which  point 
a  single  circuit  line  extends  in  a  northwesterly  direction  to  Ken- 
nett and  thence  east  to  Heroult.  From  South  Cow  creek  power 
house  a  single-circuit  60-kilovolt  line  extends  westerly  to  Bed- 
ding, being  tied  in  at  Palo  Cedro  with  the  main  transmission 
system,  and  from  Redding  the  line  is  continued  in  a  general 
northerly  direction  to  Kennett,  thus  completing  the  60-kilovolt 
loop  connecting  Kennett,  Keswick,  and  Rfedding  with  the  sup- 
ply point  at  Palo  Cedro.  From  Volta  power  house  a  single- 
circuit  60-kilovolt  line  extends  southward,  tapping  Inskip  power 
house  en  rotUCj  thence  along  the  east  side  of  the  Sacramento 
river  to  Chico,  where  connection  is  made  with  the  system  of 
the  Pacific  Gas  &  Electric  Company,  and  from  Chico  a  tap 
line  extends  east  to  the  Butte  creek  dredging  grounds  and  a 
second  line  extends  westerly  to  the  Hamilton  City  switching 
station.  From  Redding  a  second  main  60-kilovolt  line  ex- 
tends south  along  the  west  side  of  the  Sacramento  to  Willows 
by  way  of  Anderson,  Cottonwood,  Red  Bluff,  Coming,  and 
Orland,  near  which  latter  place  a  tie  line  extends  easterly  to 
Hamilton  City.  From  Hamilton  City  a  line  extends  in  a 
southerly  direction  along  the  west  side  of  the  Sacramento  river 
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to  Arbuckle  in  Colusa  county  by  way  of  Jacinto,  Princeton, 
Maxwell,  and  Williams. 

Territory  Served  with  Electricity,  Oas,  and  Wafer.— The  eleo- 
ttical  distribution  system  covers,  in  a  general  way,  the  territory 
traversed  by  the  company's  transmission  lines,  and  electric  serv- 
ice is  supplied  in  and  adjacent  to  all  of  the  cities  and  towns  re- 
ferred to  in  table  I. 

Gas  manufacturing  plants  and  gas  distribution  systems  are 
maintained  in  Eedding,  Eed  Bluff,  and  Willows. 

Domestic  water  service  is  supplied  in  Bedding  and  Willows. 

Consumers"  Corunected  Load,  etc. — The  following  tabulations 
contain  summaries  of  the  number  of  consumers  by  departments 
and  classes  of  service,  the  connected  load  and  other  operating  data 
for  the  years  1914  and  1915. 

Table  IV. 

Northern  Califamia  Power  Company,  Consolidated,  Consumer^  Connected 

Load  and  Kilowatt  Hours  Sold  During  the  Years  1914  ond  1915, 

Electric  Department. 


OUuM  of  service 

Number  of  consum- 
ers served  during 
year 

Connected  load, 
kilowatt  hours 

Sales  in  kflowatt  hours 

1914 

1916 

1914 

1916 

1914 

1916 

Residence  lighting 

Commercial  lighting 

Municipal  lighting 

Other  lighting 

6,406 
8 

6.648 

1.268 

28 

68 

8.896 

1,622 

198 

7 

6,298 

1.689 

287 

61 

982.608 

1.058.896 
492.287 
87.888 

969,067 

1,088.844 

686,169 

18,922 

SobtotalB 

6,768 

627 
475 
28 
148 

6397 

668 

681 

80 

114 

6.717 

8.497 
6.298 
18.622 
9.196 

7486 

8.452 
6.986 
18.441 
8.164 

2,671.172 

2.229.561 
4.672,168 
29,869.968 
69.609.862 

2.712,992 

4,479,417 

Agricoltural  power 

MinJTfg  power. 

6,050.072 
30.696.161 

Other  power 

69,729.174 

SobtotalB 

1.168 

1,248 

81.508 

80.996f 

106.881.629 

109,968,824 

Grand  totals 

7.961 

8.140 

87.226 

88.178 

108,452,701 

112,676,816 

Note. — ^Total  production: 

1914    180,417,864  kilowatt  hours. 

1916 137,080,847  kilowatt  hours. 

Maximum  simultaneous  system  peak: 

1914 21,340  kilowatt  hours. 

1916    22,700  kilowatt  hours. 
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Table  V. 


Northern  California  Power  Company,  Consolidated,  Number  of  Consumert, 

and  Oas  Bold  During  Years  1914  amd  1915, 

Gas  Department. 


Plant 

Prodaction  Id  cu.  ft. 

OoDsumera 

Gu  sold  in  cubic  feet 

1A14 

1015 

IflU 

1916 

19U 

1916 

Redding 

10,154,000 
8,885,000 
8.5M,000 

8.981.700 
7.947,200 
8,078,700 

482 
487 
406 

468 

496 
849 

6.769.000 
6.406.000 
7.926.000 

6.805.800 

Red  Bluff 

6,280.600 

Willows 

7,451,100 

Totals 

27.06S.000 

25.002.000 

1.885 

1.812 

21.101.000 

20.587.000 

Table  VI-A. 

Northern  California  Power  Company,  Consolidated,  Number  of  Consumers, 

and  Water  Delivered  During  Years  1914  and  1915. 

Water  Department. 


LooatioD 

Oonsnmers 

Water  delivered  in  r allona 

1914 

1915 

1914 

1916 

Redding  

761 
472 

862,289,161 
100,814,200 

861,108,951 

Willows 

220,121,580 

Totals 

1.223 

1.072,668,861 

1,071.280.481 

Capital  Stock  wnd  Funded  Debt. — The  authorized  capital 
stock  of  the  Northern  California  Power  Company,  Consolidated, 
is  $12,000,000,  of  which  $10,000,000  par  value  in  commcm  stock 
has  been  issued  and  is  now  outstanding ;  $2,000,000  in  preferred 
stock  has  been  authorized  but  has  never  been  issued. 

On  December  31,  1915,  the  total  outstanding  funded  debt  of 
the  consolidated  company  was  $6,941,351.92,  including  the  un- 
derlying bonds  and  debenture  issues. 

Financial  statement. — The  book  assets  of  the  Northern  Cali- 
fornia Power  Company,  Consolidated,  as  of  December  81,  1915, 
as  reported  to  the  Commission  are  as  follows: 
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Table  VI. 

Northern  California  Power  Company,  Consolidated,  Statement  of  Assets  and 
Liabilities  December  31,  1915, 
Assets. 
Fixed  assets: 

Electric  $9,647,244.13 

Gas 200,268.20 

.Water    247,724.38 


Total  fixed  assets $9^96,226.71 

Intangible  assets: 
Rights    and    franchises    (included    above), 

stock  discount  $8,000,000.00 

Bond  discount  (debentures)    1,697.64 


Total  intangible  assets 8,001,697.64 

Current  assets: 

Cash    $96,803.97 

Notes  receivable   12,994.91 

Accounts  receivable   103,659.55 

Investments    250.00 

Materials  and  supplies 96,800.10 

Sinking  funds   16,611.86 

Prepayments    601.17 

Construction  work  in  progress 64,861.90 

Suspense   61,933.10 


Total  current  assets 442,616.66 


Total  assets    $18,439,440.81 

Liabilities. 
Capital  liabilities: 

Common  stock  $10,000,000.00 

Assessment  No.  1  200,000.00 

Assessment  No.  2  200,000.00 

Assessment  No.  3   200,000.00 

Bonds  (including  debentures)    6,941,351.92 


Total  capital  liabilities  $17,641,361.92 

Current  liabilities: 

Accounts  payable   $67,034.36 

Interest  60,623.70 

Rents  9.94 

Prepayments    1,119.82 

Total  current  liabilities 118,787.81 

Reserve  accounts: 

Depreciation $122,892.12 

Reserve  increases  on  sinking  fund 326,762.71 

Other  reserves  89,931.46 

Total  reserve  accounts  539,686.29 

Suspense   $111.64 

Corporate  surplus 239,603.16 

289,714.79 


Total  liabilities $18,439,440.81 

The  income  account  of  the  Northern  California  Power  Com- 
pany, Consolidated,  is  reported  as  shown  in  the  following  table 
for  the  year  ending  December  31,  1915 : 
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Table  Vn. 

Northern  California  Power  Company,  Consolidated,  Income  Account  1915. 

Net  electric  revenues   $407,069.71 

Net  gas   revenues    7,442.83 

Net  water  revenues    10,648.23 

• — $426,160.77 

Add: 

Rents    $1,146.69 

Interest    1,162.01 

Miscellaneous   1 1,029.52 

3,338.22 

Total  gross  corporate  income   $428,498.99 

Deduct: 

Uncollectable  bUls $    2,693.17 

Interest  accrued  on  funded  debt 359,188.47 

Other  interest  deductions   3,708.09 

Miscellaneous    1,156.29 

Total  deductions   $366,746.02 

Net  earnings  year  1915 $61,752.97 

The  revenues  and  expenses  for  the  Consolidated  Company  for 
the  year  1915  are  reported  as  follows: 

Table  Vm. 

Northern  California  Power  Company,  Consolidated,  Revenues  and  BwpemseM 

Year  1915. 

EIJX3TBIG  DEPABTMENT. 

Revenues. 

Municipal  lighting    $  19,594.76 

Municipal  power    6,227.37 

Commercial  lighting  132,974.77 

Commercial  power    332,780.67 

Other  electrical  corporations   212,667.22 

Breakdown  service 361.80 

Miscellaneous    26.45 

Subtotal    $704,633.04 

Other  revenues 6,624.17 

Total $710,257.21 

Expenses. 

Production    $73,566.78 

Transmission    46,610.97 

Distribution 53,810.97 

Commercial   16,367.85 

General  and  miscellaneous   -. . . .  54,021.78 

Taxes    41,132.45 

Depreciation    17,676.70 

Total    303,187.60 

Net  operating  revenue  ( electric)    ^ $407,069.71 
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GAS  ]«PABTMSNT. 

Revenues. 

Mxmicipal    $      534.80 

Commercial  26,318.01 

Prepaid    4,404.00 


Total $31,266.81 

Expenses. 

Production    $18,101.98 

Transmission    71.92 

Distribution    2^86.09 

Commercial  2,854.99 

General  and  miscellaneous  . .  1 

Taxes    [  Included  with  electric 

Depreciation   J 

Total    23,813.98 


Net  operating  revenue  (gas)    $7,442.83 

WATEB  DEPABTMSNT. 

Revenues. 

Commercial — ^flat  ^3,780.80 

Commercial — meters   768.23 

Industrial — flat    816.00 

Industrial — meters 348.27 

Municipal  hydrant  rentals  3,656.00 

Street  sprinkling  612.23 

Mimicipal  departments    1,101.55 


Total    $41,083.08 

Expenses. 

Pumping    $25,395.54 

Distribution    , 3,857.93 

Commercial 1,181.38 

General  and  miscellaneous   . .  1 

Taxes    !■  Included  with  electric 

Depreciation    J 

Total    30,434.85 


Net  operating  revenue  (water)    $10,648.23 

* 

The  book  cost  of  fixed  capital  installed  in  all  departments  on 
September  30, 1915,  is  reported  by  the  Northern  California  Pow- 
er Company,  Consolidated,  in  its  exhibit  No.  24,  to  be  $9,999,- 
823.36 ;  but  this  figure,  due  to  the  fact  that  all  the  records  of  the 
company  were  destroyed  by  the  fire  in  April,  1906,  must  be  ac- 
cepted with  considerable  question, 

Northern  California  Power  Company,  Consolidated,  exhibit 
No.  9,  in  this  proceeding,  contains  the  following  summary  of 
fixed  capital  installed  year  by  year  from  March  1,  1902  to 
September  30,  1915,  inclusive: 
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Table  IX. 

Northern  OaUfortUa  Power  Company,  Consolidated  Company^e  CUUme  ae  tc 
Investment  Value  of  Property, 


March  1; 
March  1. 
March  1, 
March  1. 
March  1. 
March  1, 
March  1 
Oct.  31 
Oct.     31 

Oct.  3i; 

Oct.  31 

Oct.  31 

Oct.  31 

Oct.  31 

Dec.  31 

Sept.  80, 


1902 
1903 
1904 
1905 
1906 
1907 
1908 
1908 
1909 
1910 
1911 
1912 
1913 
1914 
1914 
1915 


Fixed 

Capital 

Installed. 


^  495,627.02 
799,025.21 
1,231,904.74 
1,319,403.51 
1,488,801.06 
1,843,606.05 
2,243,990.94 
2,448,046.14 
3,521,736.39 
4,503,893.67 
5,889,614.03 
7,599,141.66 
7,752,948.54 
7,875,006.15 
7,895,155.83 
7,949,808.67 


Material 

and 
Supplies. 


•Working 
Capital. 


!  Investment 
I    Value  of 
Property. 


$11,360.70 
13,621.92 
14,696.84 
23,426.18 
30,030.691 
26,361.76 
33,044.62 
34,274.12 
39,886.601 
74,284.76. 

108«563.85 
95,202.85 
78,874.15 
80,607.63} 


$  5,514. 
7,316 
8,797, 
9,391, 

10,846. 

15,556. 

21,858. 

18,824. 

22,643. 

28,240. 

45,410. 

41,922. 

47,058. 

47,979. 

55,817. 


$  495,627.02 
804,539.21 
1,250,581.44 
1,341,822.43 
1,512,888.90 
1,877,878.23 
2,289,577.63 
2,496,265.90 
3,573,605.01 
4,660,810.79 
5,957,740.63 
7,718,836.42 
7,903,434.39 
8,017,267.00 
8,022,009.83 
8,086,233.76 


^  Includes  investment  of  the  Sacramento  Valley  Power  Company  property 
purchased  March  1,  1912. 

'Based  on  two  months'  average  operating  expenses,  March  31,  1902,  to 
October  31,  1914.  Balance  for  two  months'  period,  1914,  actual  working 
capital  used  January  1, 1915,  to  September  30,  1915,  average  of  nine  months. 

The  figures  in  the  above  tabulation  are  developed  through  an 
analysis  of  transactions  by  the  consolidated  compaliy  and  its  pred- 
ecessors in  stocks  and  bonds  each  year  as  shown  in  the  compan/s 
exhibits  No.  2,  No.  3,  and  No.  4.  A  summary  of  this  process  of 
developing  the  final  figure  of  $7,949,808.67  is  set  forth  in  the 

company^s  exhibit  No.  6  and  is  given  in  the  following  table: 
P.U.R.1916F. 


Digitized  by 


Google 


REDDING  T.  NORTHERN  CALIFORNIA  P.  CO.  821 

Table  X 

Northern  Calif omia  Power  Company,  Consolidated  Company's  Statement  of 

Cash  Investment  <u  of  September  30,  1915, 
Stock: 

Proceeds  from  stock  sold  by  Keswick  Electric 

Power  Company $200,000.00 

Assessment  No.  1 — Northern  California  Power 
Company,  Consolidated,  100,000  shares  at  $2 

per  share  200,000.00 

Assessment  No.  2 — ^Northern  California  Power 
Company,  Consolidated,  100,000  shares  at  $2 
per  share 200,000.00 

$600,000.00 

Bonds: 

Keswick  Electric  Power  Company,  First  Mort- 
gage 6's $200,000.00 

Battle  Creek  Power  Company,  First  Mortgage 

6's   394,600.00 

The  Redding  Water  Company,  First  Mortgage 
6's   67,500.00 

Northern  California  Power  Company  First  Mort- 
gage 5'8  777,760.00 

Northern  California  Power  Company,  Consoli- 
dated, Consolidation  and  Refimding  Mortgage   3,082,462.50 

Northern  California  Power  Company,  Consoli- 
dated, Series  "B"  debentures 480,000.00 

4,992,322.60 

Value  of  assets  acquired  from  the  Sacramento  Val- 
ley Power  Company  as  shown  by  schedule  of 

their  investment: 

Land,  water  rights,  etc $360,439.00 

Plant    994,670.74 

Material  and  supplies 25,124.26 

1,380,234.00 

Floating  and  accrued  debt   202,982.68 

Depreciation  reserve,  invested  in  property  instead  of  funded  . .       125,086.58 

Surplus,  reinvested  376,332.49 

Cash  on  hand 34,061.95 

Adjustments  of  capitalized  items. 

As  charged: 

General  expense $59,072.58 

Interest  during  construction 304,568.37 

$363,640.90 

As  revised: 

General  expense $386,495.18 

Interest  during  oonstruction 250,573.93 

637,069.11 

273,428.21 

Total  eash  investment $7,984,448.41 

Since  the  above  statement  was  prepared  another  $200,000 
stock  assessment  has  been  levied  and  collected  by  the  company. 

Up  to  September  30,  1915,  and  excluding  the  purchase  of  the 
properties  of  The  Sacramento  Valley  Power  Company,  it  is 
reasonable  to  assume  that  the  actual  cash  investment  in  fixed 
capital  was  not  far  from  $5,500,162.  Unfortunately,  however, 
it  is  not  possible  to  proceed  with  the  same  degree  of  assurance 
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with  regard  to  the  properties  formerly  owned  by  the  Sacramento 
Valley  company.  The  transactions  of  the  Shasta  Power  Com- 
pany in  stocks  and  bonds  from  1906  to  1908  are  fairly  clear,  and 
we  may  reasonably  admit  that  the  cash  investment  by  this  com- 
pany was  probably  in  the  neighborhood  of  $315,350  at  the  time 
of  its  consolidation  with  the  Northern  Light  &  Power  Company 
when  Sacramento  Valley  Power  Company  was  organized. 

It  is  also  fairly  reasonable  to  assume  that  the  $153,500  cash  re- 
alized from  the  sale  of  $279,000  par  value  of  the  stock  of  the 
Northern  Light  &  Power  Company  prior  to  December  31,  1908, 
was  invested  in  the  properties  of  that  company.  However,  there 
is  grave  question  as  to  whether  or  not  the  $249,000  par  value  of 
the  stock  of  this  company  issued  for  the  ostensible  purpose  of  se- 
curing water  rights,  rights  of  way,  and  a  power-house  site,  repre- 
sent any  corresponding  value  in  properties  acquired.  Certainly 
no  value  in  excess  of  that  corresponding  to  that  for  which  the 
stock  had  been  selling  for  cash  could  be  attributed  to  the  property 
so  acquired.  The  average  stock  discount  when  sales  were  made 
for  cash  was  approximately  45  per  cent,  and  on  this  basis  the  cash 
value  of  properties  acquired  in  exchange  for  stock  would  be  $136,- 
950,  making  the  total  investment  of  this  company  $290,450.  If 
it  be  admitted  that  the  sum  of  $315,350  and  $290,450,  or  a  total 
of  $605,800,  was  the  value  of  the  combined  properties  at  the  time 
of  the  consolidation,  the  difference  between  this  amount  and  the 
sum  of  $599,986  par  value  in  stock  of  Sacramento  Valley  Power 
Company  and  $160,000  in  bonds  and  the  value  of  the  properties 
acquired  in  exchange  therefor  would  represent  the  discount  at 
which  the  securities  were  sold.  This  discount,  amounting  to 
$154,186,  may  be  assumed  to  have  been  divided  between  stock 
and  bonds  on  the  basis  of  $146,186  for  the  former  and  $8,000  for 
the  latter. 

Prior  to  1910  Sacramento  Valley  Power  Company  sold  $100,- 
000  face  value  in  bonds  for  $95,000,  which  sale  carried  a  bonus  of 
$35,716  par  value  in  stock.  The  discount  on  this  transaction  may 
be  takai  as  $40,716.  Subsequently  $3,200  par  value  in  stock  was 
exchanged  for  water  rights  which,  for  the  purpose  of  this  compu- 
tation, may  be  assumed  to  have  been  valued  at  $3,200.    The  fol- 
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lowing  year  $190,000  face  value  in  bonds  were  sold  at  approxi- 
mately 90  per  cent,  and  this  transaction  included  bonus  stock  hav- 
ing a  par  value  of  $40,000.  Approximately  $108,000  was  real- 
ized. Shortly  after  the  first  bond  sales  in  1910,  additional  bonds 
to  the  amount  of  $20,000  were  sold  at  96  and  included  $7,140 
par  value  in  bonus  stock  and  $8,400  par  value  in  stock  for  "com- 
mission on  bond  sales."  About  $19,000  in  cash  was  realized 
from  this  transaction.  Later  stock  transactions  indicate  that 
$13,700  par  value  of  stock  was  sold  for  cash,  $670  par  value  of 
stock  was  issued  in  payment  of  indebtedness,  and  $56,800  par 
value  of  stock  was  issued  *^in  partial  payment  for  bonds  and  water 
rights,"  The  amount  of  cash  and  the  value  in  properties  which 
the  company  received  as  a  result  of  this  last  transaction  is  not 
apparent,  but  could  scarcely  have  amounted  to  more  than  50  per 
cent  of  the  par  value  of  the  stock  issued,  or  $35,586.  Basing  an 
estimate  on  the  assumptions  herein  contained,  Sacramento  Valley 
Power  Company's  investment  at  4he  time  of  the  reorganization 
into  The  Sacramento  Valley  Power  Company  was  approximately 
$866,585,  which  sum  may  be  taken  as  representing  the  amount  re- 
ceived by  The  Sacramento  company  for  the  $400,000  face  value 
in  bonds  and  the  $914,000  par  value  in  stock  issued  by  the  new 
company  for  the  properties  of  Sacramento  Valley  Power  Com- 
pany as  qualifying  shares  to  its  directors.  In  1911,  The  Sacra- 
mento company  sold  an  additional  $400,000  face  value  in  bonds 
for  approximately  $360,000.  If  we  assume  that  all  of  the  cash 
realized  by  The  Sacramento  company  and  its  predecessors  prior 
to  the  purchase  of  the  properties  by  Northern  California  Power 
Company,  Consolidated,  was  invested  in  plant,  the  total  invest- 
ment at  the  time  of  this  transfer  would  be  approximately  $1,138,- 
649.  Early  in  1912,  as  has  heretofore  been  related  the  properties 
of  The  Sacramento  company  were  acquired  by  Northern  Califor- 
nia Power  Company,  Consolidated,  which  latter  issued  therefor 
$860,500  in  three-year  debentures  and  in  addition  thereto  as- 
sumed $900,000  in  bonds  of  Sacramento  Valley  Power  Company 
and  The  Sacramento  Valley  Power  Company.  In  addition  the 
consolidated  company  assumed  the  floating  indebtedness  of  The 
Sacramento  company. 
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Assuming  that  the  investment  of  the  consolidated  company  in 
fixed  capital  and  exclusive  of  The  Sacramento  Valley  Power 
Company's  properties  was  $6,500,152,  and  that  The  Sacramento 
company's  cash  investment  was  $1,226,585,  the  combined  invest- 
ment, not  including  materials  and  supplies  or  working  cash 
capital,  would  be  $7,726,737.  Adding  $80,608,  being  the  ap- 
proximate value  of  the  materials  and  supplies  on  hand  on  Sep- 
tember 30,  1915,  we  find  the  probable  total  original  investment 
to  be  $7,807,345.  The  actual  investment  of  the  consolidated 
company  was  some  $573,415  in  excess  of  the  total  combined  total 
original  investment  above  referred  to,  due  to  the  fact  that  as 
hereinbefore  indicated,  the  .consolidated  company  paid  approxi- 
mately $1,800,000  for  the  properties  of  The  Sacramento  Valley 
Power  Company,  which  properties  had  actually  cost  the  latter 
company  not  to  exceed  $1,226,585. 

There  can  be  no  doubt  but  that  in  this  case  not  less  than  $500,- 
000  was  the  price  paid  for  relief  from  a  ruinous  competition,  and 
it  is  an  excellent  example  of  conditions  prevailing  prior  to  the  ef- 
fective date  of  the  Public  Utilities  act^  when  a  relatively  weak 
company  could  enter  the  territory  being  served  by  another  and 
much  stronger  corporation,  and,  by  the  process  of  well-directed 
and  ruthless  competition,  force  the  company  already  in  the  field 
to  choose  between  financial  loss  or  even  financial  ruin,  and  the 
purchase  of  the  properties  of  the  newcomer  at  a  price  far  above  its 
normal  value. 

Mr.  E.  M.  Vaughan,  an  engineer  of  the  Commission,  prepared 
an  inventory  and  appraisal  of  the  electric  properties  and  lands  of 
the  consolidated  company,  based  on  the  estimated  cost  to  repro- 
duce the  properties  new  as  of  September  30,  1915.  Mr.  W.  J. 
Hammond,  an  engineer  of  the  Commission,  prepared  an  inven- 
tory and  appraisal  of  the  company's  gas  properties  in  Redding, 
Red  Bluff,  and  Willows,  and  Mr.  M.  H.  Brinkley,  an  engineer  of 
the  Commission,  prepared  a  similar  estimate  covering  the  water 
properties  of  the  company  in  Redding  and  Willows.  These  ap- 
praisals, including  in  separate  tabulations  deductions  for  as- 
sumed accrued  depreciation,  were  introduced  in  evidence  in  this 

proceeding,  and  are  sunmiarized  in  the  following  tabulations: 
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Table  XI. 

Northern  California  Power  Compa/ny,  Consolidated,  Fixed  Capital  Installed 
on  September  30,  1915,  Based  on  Estimated  Cost  to  Reproduce  New,  To- 
gether with  Estimated  Reproduction  Cost  Less  Accrued  Depreciation, 


Electric  Department  (Mr.  R.  M.  Vaughan) : 

•  Production    

Transmission 

Distribution 


Total  electric  capital 

Gas  Department  (Mr.  W.  J.  Hammond) : 

Production 

Transmission 

Distribution    


Reproduction, 
New. 


$4,481,067.00 

981,986.00 

1,100,479.00 


Reproduction, 

New,  Less 
Depreciation. 


$3,779,310.00 
686,202.00 
870,195.00 


Total  gas  capital 


Water  Department  (Mr.  M.  H.  Brinklcy) : 

Pumping    

Distribution    


Total  water  capital 

General  Capital  (Mr.  R.  M.  Vaughan) : 

General  structures    

General  equipment    


Total 


Lands,  etc.  (Mr.  R.  M.  Vaughan) : 
Lands  and  water  rights 


Totals 


$6,563,532.00. 

$87,648.00 

9,291.00 

68,500.00 


$165,439.00 

$57,162.00 
127,476.00 


$184,638.00 

$12,976.00 
172,963.00 


$185,939.00 
$522,348.00 


$7,621,896.00 


$6,334,707.00 

$66,218.00 

7,722.00 

49,226.00 


$123,166.00 

$43,704.00 
80,623.00 


$124,327.00 

$8,962.00 
148,477.00 


$167,439.00 
$622,348.00 


$6,261,987.00 


No  appraisal  of  its  properties  was  presented  in  evidence  by  the 
consolidated  company,  although  an  inventory  of  its  properties  was 
prepared,  submitted  to  the  Commission's  engineers,  and  every 
facility  at  hand  was  offered  to  the  Commission's  experts  during 
the  progress  of  their  investigations. 

Mr.  F.  Emerson  Hoar,  an  engineer  of  the  CoDjimission,  pre- 
pared and  submitted  a  summary  of  the  valuation  reports  above  re- 
ferred to,  together  with  an  estimate  of  the  cost  to  reproduce  the 
franchises  and  business  of  the  company,  and  the  total  reproduc- 
tion cost  thus  obtained  was  $7,915,953,  exclusive  of  working  cash 
capital,  but  including  materials  and  supplies  on  hand  to  the 
amount  of  $78,875.  Mr.  Hoar's  conclusion  was  that  the  ^^condi- 
tion per  cent"  of  the  entire  property,  including  lands,  was  82.65 
per  cent  on  September  30, 1915,  which  reduced  to  terms  of  money 
would  be  equivalent  to  $6,642,535.52.    The  report  of  Mr.  Hoar 
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shows  the  following  tabulations  summarizing  the  company's  non- 
operative  properties. 

Tkble  Xn. 

Nonoperative  Properties  Northern  California  Power  Company,  Consolidated^ 

September  SO,  1915, 

Item  ^^*  *® 

Reproduce. 

1.  Mountain  lands $281,304.00 

2.  Substation  sites,  etc 3,000.00 

3.  Burney  reservoir    88,196.00 

4.  Pit  River  project  60,872.00 

6.  Edwards  reservoir   ( Volta)    2,354.00 

6.  Snow  Creek  power  plant  26,305.00 

7.  No.  3  Unit  for  Kilarc  power  plant 19,181.00 

8.  Substation  buildings,  etc 6,695.00 

9.  Transmission  and  telephone  lines,  etc 2,656.00 

Total    $439,662.00 

Mr.  Hoar  further  concludes  that,  inasmuch  as  the  consolidated 
company  had  an  excess  plant  capacity  of  some  16,150  kilowatts 
over  and  above  its  simultaneous  system  peak  of  20,000  kilowatts 
in  1915,  11,150  kilowatts  of  this  excess  capacity,  representing  an 
investment  of  $1,336,773.50,  is  inoperative  at  the  present  time. 

The  company  presented  a  statement  showing  that  the  actual  re- 
turn earned  by  it  from  March  31,  1902,  to  September  30,  1916, 
inclusive,  was  as  shown  in  the  following  table: 

Table  XHT. 

Northern  California  Power  Company y  Consolidated,  Actual  Return  to 

Company. 


Interest. 

Dividends. 

Appropriations 

to 
Sinking  Funds. 

TottL 

March  31, 1902  . . 

March   1, 1903  . . 

$8,357.60 

12,124.77 

42,390.80 

42,881.28 

47,980.42 

60,800.20 

70,969.67 

73,996.60 

124,961.67 

167,341.84 

321,743.94 

383,172.44 

386,339.84 

63,719.86 

280,446.76 

$6,000.00 
6,000.00 
6,000.00 
6,000.00 
6,000.00 

$3,S57£0 

March   1, 1904  . . 

17,124.77 

March   1, 1906  . . 
March   1, 1906  . . 
March   1, 1907  . . 
March   1, 1908  . . 

$60,000.00 
60,000.00 
60,000.00 
40,000.00 

107,390.80 
107,881.28 
112,980.42 
100,800.20 

Oct.      31. 1908  . . 

8,000.00 

78.969.57 

Oct.      31, 1909  . . 

110,000.00 
210,000.00 
100,000.00 

183,996.50 

Oct.      31,1910.. 
Oct.      31, 1911  . . 

26,000.00 

869,961.57 
267,341.84 

Oct.      31, 1912  . . 

93,000.00 

414,886.97 

Oct.      31. 1913  . . 

383,172.44 
470.049  68 

Oct.      31. 1914  . . 

83,709.84 
20,000.00 
89,409.84 

Dec.     31. 1914  . . 

83.719.86 

Sept.    30,1916.. 

369,856.59 

Totals   

$2,070,511.18 

$640,000.00 

$344,262.71 

$8,064,773.89 
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FoHowing  the  statement  of  actual  return  earned  by  the  com- 
pany, figures  were  submitted  to  show  that  the  deficit,  below  an  8 
per  cent  return  which  the  company  claims  that  it  is  entitled  to, 
from  March  30, 1903,  to  September  30,  1915,  amounted  to  $811,- 
868.93.  It  was  in  connection  with  this  matter  and  for  the  pur- 
pose of  showing  what,  in  his  judgment,  a  reasonable  amount  for 
development  cost,  and  the  cost  of  obtaining  the  present  business  of 
the  consolidated  company  should  be,  that  Mr.  Hoar  presented  the 
estimate  hereinbefore  referred  to.  This  estimate  allowed  $136,- 
899  over  and  above  the  estimated  reproduction  cost  new  of  the 
entire  properties^  including  lands  and  water  rights,  to  "reproduce 
the  business." 

[1^  2]  On  the  basis  set  forth  in  the  company's  exhibit  ITo.  11, 
the  actual  average  return  earned  from  March  31,  1903,  to  and  in- 
cluding September  30, 1916,  was  6.32  per  cent  on  the  claimed  in- 
vestment value  of  the  property.  This  return  is  slightly  in  excess 
of  the  company's  cost  of  money,  and  on  the  basis  of  actual  sacri- 
fice it  is  not  clear  what  claim  can  reasonably  be  made  to  a  de- 
velopment cost  While  it  is  true  that  since  1902  the  consolidated 
company  and  its  predecessors  have  paid  out  in  dividends  only 
$640,000,  and  that  stock  assessments  to  the  amount  of  $600,000 
have  been  levied,  it  may  be  well  to  call  attention  to  the  fact  that 
failure  to  earn  an  expected  profit  does  not  necessarily  establish  a 
utility's  right  to  a  later  increased  earning  based  on  a  valuation 
which  includes  the  profits  which  it  has  been  unable  to  earn  dur- 
ing the  earlier  years  of  its  operations.  An  allowance  for  the 
cost  of  developing  a  business,  where  it  is  proper  or  equitable  that 
such  an  allowance  should  be  made,  must  be  measured  by  the  rea- 
sonableness of  the  expenditures,  and  although  an  actual  accrued 
deficit  may  indicate  what  the  cost  has  been,  such  a  method  can- 
not be  accepted  as  conclusive  evidence,  either  that  the  actual 
expenditures  'were  reasonable,  or  that  the  expenditures  so  made 
have  added  any  value  to  the  properties.  It  is  also  apparent  that 
the  consolidated  company  is  still  in  the  development  period,  and 
that  any  attempt  at  this  time  to  reimburse  the  company  for  any 
deficit  in  return  below  what  might  now  be  considered  a  reason- 
able rate  on  the  properties  used  and  useful,  would  undoubtedly 
result  in  rates  higher  than  the  service  is  reasonably  worth. 
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[3,  4]  As  has  heretofore  been  stated,  practically  all  of  the  wa- 
ter utilized  by  the  consolidated  company  in  connection  with  the 
generation  of  electric  energy  has  been  acquired  by  purchase,  and 
in  connection  with  these  purchases  it  has  usually  been  necessary 
to  acquire  the  riparian  lands  together  with  their  prior  rights  to 
the  water.  This  condition  has  resulted  in  the  purchase  of  large 
tracts  of  land,  which  lands  are  not  now  used  or  useful,  in  connec- 
tion with  the  production  of  electric  energy.  However,  these  pur- 
chases were  necessary  in  order  to  provide  the  water  necessary  to 
operate  the  company's  generating  plants,  and  the  water  so  ac- 
quired represents  the  only  value  realized  by  the  company  from 
any  of  the  transactions  involving  both  land  and  water.  Because 
of  the  condition  here  stated,  it  is  extremely  difficult  to  segregate 
the  cost  of  the  water,  which  is  the  property  used  and  useful,  from 
the  cost  of  the  land,  which  is  almost  entirely  inoperative,  in  so 
far  at  least  as  the  company's  utility  operations  are  concerned. 
Mr.  Hoar  has  attempted  to  obtain  this  s^regation  by  deducting 
from  the  total  price  actually  paid  in  each  instance  for  both  water 
and  land  the  assumed  present  value  of  the  land  as  such.  This 
method  assumes  that,  if  the  company  were  to  dispose  of  its  in- 
operative lands  without  water  at  the  estimated  present  market 
value  thereof,  the  difference  between  the  amount  realized  from 
such  sale  and  the  amount  actually  paid  by  the  company  would 
represent  the  investment  value  of  the  water.  While  Mr.  Hoar's 
theory  may  be  subject  to  considerable  criticism,  it  at  least  gives 
a  basis  for  prorating  between  the  inoperative  lands  and  the  nec- 
essary water  which  has  been  acquired  by  the  consolidated  com- 
pany. Mr.  Hoar  in  the  manner  indicated  finds  the  reproduction 
cost  of  the  company's  water  rights  to  be  $129,888,  and  the  re- 
production cost  of  the  lands  $392,460. 

Obviously,  in  determining  what  rates  are  proper  and  reason- 
able under  the  conditions  existing  at  the  present  time,  it  will  be 
necessary  to  exclude  the  nonoperative  property  and  the  excess 
plant  capacity  over  and  above  that  which  is  necessary  at  this  time 
to  provide  proper  and  adequate  service  to  the  present  consumers 
of  the  consolidated  company,  after  making  adequate  provision  for 
reserve  facilities  to  take  care  of  operating  contingencies  and  pro- 
spective increases  in  business. 

P.U.R.1916F. 
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Considering  the  present  operating  conditions  of  the  company 
and  the  characteristics  of  the  territory  served,  it  appears  that  a 
fair  value  of  the  entire  electric,  gas,  and  water  properties  of  the 
Northern  California  Power  Company,  Consolidated,  upon  which 
the  company  is  entitled  to  earn  at  the  present  time,  under  the 
rates  herein  established,  is  as  shown  in  the  following  table. 

This  table  also  contains  a  statement  of  the  proper  allowance  for 
depreciation  annuity  for  each  of  the  three  departments. 

Table  XIV. 

Northern  California  Power  Company,  Consolidated^  Fair  Vaiue  of  Neoeeeary 

Operative  Property  Together  toith  Reasonable  Depreciation  Annuity, 


Department 

OperaMve 

property  as  of 

September  80, 

1916 

Working 

cash 
capital 

Oonstmctlon 
capital 

Totals 

Depreciation 
annuity 

Electric 

15.762,989.00 
182.042.00 
194,83a.00 

940.780.00 
8.969.00 

1264.480.00 
6.U9.eO 

96.058.149.00 
191.180.00 
194.838.00 

981.589.00 

Om 

4,565.00 

Water 

"..416.00 

Totals 

$6,129,819.00 

844.699.00 

9269.599.00 

96.444.117.00 

989.520.00 

Operating  Expenses. 

The  operating  and  maintenance  expenses  of  the  consolidated 
company  for  the  years  1914  and  1915,  and  these  expenses  as  al- 
lowed in  connection  with  the  determination  of  the  rates  herein  es- 
tablished, are  shown  in  table  XV.  segregated  between  depart- 
ments. In  allowing  the  operating  expenses  used  as  one  element 
of  the  cost  of  service,  careful  consideration  has  been  given  to  the 
fact  that  the  increased  business  assumed  will  necessitate  corres- 
ponding increases  in  expense.  In  order  to  obtain  the  new  busi- 
ness which  should  be  available  in  the  territory  served  by  the  con- 
solidated company,  it  will  undoubtedly  be  necessary  to  materially 
increase  the  commercial  expenses,  and  ample  provision  has  been 
made  for  such  increase.  Maintenance  expenses,  as  reported  for 
1914  and  1915,  indicate  that  a  considerabe  proportion  of  the  re- 
newals and  replacements,  properly  chargeable  to  depreciation, 
have  been  included  under  the  head  of  maintenance.  Provision 
which  is  herein  made  for  a  depreciation  annuity  should  adequate- 
ly provide  for  depreciation  of  plant,  and  hence  the  maintenance 
expense  need  only  reflect  those  expenditures  which  are  properly 
chargeable  to  this  account. 
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Table  XV. 

Northern  OaUfomia  Power  Company,  Consolidated,  Operating  Ewpeneee  and 
Maintenance  for  Years  191k  and  1915  and  As  Used  in  Kate  Determina^ 
tion,  


1914. 

1915. 

Used  in  Rate 
Determina- 
tion. 

Electric   department   operating   ex- 
pense: 
Production 

$49,271.68 
14,669.02 
26,661.07 
13,117.70 
51,597.09 

$49,205.58 
16,067.64 
24,693.68 
16,367.86 
52,918.47 

$60,406.00 

Transmission 

16,970.00 

Distribution 

28,245.00 

rVimmArniiLl     

32,736.00 

General •... 

63,658.00 

Subtotal  

$155,316.56 

$12,210.69 

4,266.84 

63,074.40 

3,668.61 

$159,263.22 

$24,361.20 

30,643.33 

29,117.29 

3,427.48 

$182,014.00 

Electric  department  maintenance: 
Production .•..•••••• 

$22,405.00 

Transmission 

14,730.00 

Distribution 

30,263.00 

General 

3,600.00 

Subtotal  

$83,220.54 

$87,449.30 

$70,998.00 

Total  electric 

$238,537.10 

$18,412.07 
1,280.12 
1,952.59 

No  charge 

$246,702.62 

$16,707.67 
1,683.82 
1,854.99 

No  charge 

$263,012.00 

Gas  department  operating  expense: 
Production  , . . . . 

$18,412.00 

Distribution  . .    

Commercial    

1,800.00 
3,200.00 

General 

1,649.00 

Subtotal  

$21,644.78 

$1,797.32 

22.46 

1,211.04 

$20,246.38 

$1,394.41 

71.92 

1,101.27 

$24,961.00 

Gas  department  maintenance: 
Production 

$1,800.00 

Transmission 

100.00 

Distribution 

1,200.00 

Subtotal   

$3,030.82 

$2,667.60 

$3,100.00 

Total  gas  

$24,676.60 

$22,409.82 

650.01 

1,261.78 

30.30 

$22,813.98 

$23,428.61 

686.87 

1,181.38 

No  charge 

$28,061.00 

Water    department    operating    ex- 
pense : 

Pllinping           ,    .    .    .    t    .    .    .    .    r    t    .    ,    T    -    r    T    .    t    .    . 

$11,724.00 
987  00 

Distribution 

Commercial 

1482.00 
3,374.00 

General 

Subtotal   

$24,251.91 

$1,708.21 
3,003.01 

$26,196.76 

$1,967.03 
3,271.06 

$17,267.00 

$1,967.00 
2,610.00 

Water  department  maintenance: 
PumninfiT     

*  ^****Jr*"o  ^ 

Distribution 

Subtotal   

$4,711.22 

$6,238.09 

$4,677.00 

Total  water 

$28,963.13 

$30,434.86 

$21,844.00 

Total  all  departments 

$292,176.86 

$299,961.36 

$302,917.00 

Electric  Rates. 
The  present  electric  rates  of  the  Northern  California  Power 
Company,  Consolidated,  were  established  by  the  Commission  in 
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1912  in  order  to  grant  the  company  relief  from  the  chaotic  condi- 
tion following  the  rate  war  heretofore  referred  to.  At  the  time 
the  present  rates  were  established  there  was  no  information  before 
the  Commission  as  to  either  the  actual  investment  of  the  company 
or  the  value  of  its  properties,  nor  was  adequate  statistical  infor- 
mation available  upon  which  to  predicate  the  probable  result  of 
a  general  application  of  these  rates.  The  company  itself  was  im- 
able  to  determine  what  its  cost  of  operation  would  be  under  nor- 
mal conditions,  but  agreed  to  give  the  rates  referred  to  a  fair  trial 
during  the  period  which  it  was  to  devote  to  the  re-establishment 
of  its  business.  The  rates  referred  to  have  now  been  in  effect  for 
more  than  three  years,  and  with  the  information  at  hand  it  is  now 
possible  to  correctly  analyze  the  company's  business  and  to  deter- 
mine what  modifications  in  the  present  rates  are  desirable  to  pro- 
vide the  necessary  amount  of  revenue  and  to  meet  the  require- 
ments of  the  territory  served. 

The  cost  of  service  used  for  the  determination  of  the  electric 
rates  herein  established  is  shown  in  the  following  table: 

Table  XVI. 
Northern  CaUfomia  Power  Company ^  Consolidated,  Coat  of  Service. 

Electric  Department. 
Capital  $6,058,149.00 

Interest  at  6i  per  cent  $378,634.00 

Depreciation   annuity 81,531.00 

Biaintenance 70,998.00 

Total  fixed  costs $531,163.00 

Operating  expenses    $182,014.00 

Uncollectoble  bills   3,661.00 

$186,565.00 

Subtotal    $716,728.00 

Taxes    39,713.00 

Total  cost $756,441.00 

Profit  (based  on  8  per  cent  return)   $106,018.00 

Adjustment  for  uncollectable  bills ^ 530.00 

Adjustment  for  taxes   5,594.00 

Subtotal     $112,142.00 

Total  cost  plus  profit $868,683.00 

In  connection  with  the  cost  of  service  given  above,  it  may  be 
well  to  draw  attention  to  the  fact  again  that  the  consolidated  com- 
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pany  is  still  in  its  development  stage,  and  due  to  the  vitiating  ef- 
fect of  its  late  competitive  period,  is  practically  starting  in  again 
to  develop  its  territory  on  a  sane  basis  and  to  stabilize  its  securi- 
ties. The  growth  of  business  during  a  time  of  keen  competition 
is  seldom  a  healthy  development  because  of  the  fact  that  at  such 
times  many  consumers  are  influenced  to  take  service  who  can  ill 
afford  to  pay  rates  which  will  yield  a  reasonable  return  to  the  serv- 
ing utility  or  such  as  would  permit  the  extension  of  facilities  to 
serve  undeveloped  territory.  While  this  is  the  usual  result  of  that 
class  of  competition  which  has  for  its  object  only  the  ultimate  sale 
of  properties  at  figures  in  excess  of  their  actual  value,  the  con- 
sumers who  remain  with  the  surviving  utility,  or  who  are  ac- 
quired as  a  result  of  disposing  of  a  competitor,  are  not  to  be 
blamed  for  having  taken  advantage  of  rates  which,  under  other 
conditions,  would  never  have  been  offered.  This  is  a  condition 
which,  to  some  extent,  still  faces  the  consolidated  company,  and 
which  it  must  meet  in  the  usual  process  of  development. 

Electric  Lighting,  Heating,  and  Cooking. — The  existing  rates 
charged  by  the  consolidated  company  for  electric  lighting^  while 
advantageous  to  the  small  consumer,  are  now  found  to  work  a 
hardship  upon  the  heavier  user  of  the  commercial  class.  The 
rates  herehi  established  will  correct  the  inequalities  of  existing 
lighting  rates.  It  is  also  apparent  that  the  changes  herein  pro- 
vided for  heating  and  cooking  rates  are  necessary  to  take  care  of 
this  business,  which  gives  promise  of  becoming  a  material  factor 
in  the  development  of  the  territory  now  receiving  electric  service 
from  the  consolidated  company. 

It  may  be  possible  that  in  a  few  isolated  cases  it  would  work  a 
hardship  upon  the  company  to  be  required  to  install  metering  fa- 
cilities in  certain  sparsely  settled  portions  of  the  territory  served 
by  it  If  any  such  condition  exists  the  consolidated  company  may 
draw  the  matter  to  the  attention  of  the  Commission,  whereupon 
the  Commission  will  make  such  further  order  herein  as  appears  to 
be  proper  under  the  circumstances. 

Street  Lighting. — l^o  evidence  was  presented  bearing  specifi- 
cally upon  the  subject  of  street  lighting ;  but,  in  order  to  obtain 
uniformity  and  to  provide  the  revenue  necessary  to  properly  jus- 
tify the  maintenance  of  street  lighting  facilities  by  the  consol- 
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idated  company,  the  rates  herein  established  are  deemed  to  be 
proper. 

Industrial  and  General  Power. — The  only  complaint,  aside 
from  the  general  complaint  of  lie  city  of  Redding,  directed 
against  the  existing  industrial  power  rates  of  the  consolidated 
company,  was  made  by  Zeis  &  Sons  of  Kedding,  and  this  com- 
plaint was  largely  directed  against  the  discriminatory  conditions 
existing  rather  than  against  the  rates  themselves.  In  this  con- 
nection it  may  be  well  to  point  out  the  fact  that  a  considerable 
nimiber  of  special  contracts  entered  into  during  the  competitive 
period  herein  referred  to,  or  contracts  antedating  that  period, 
are  still  in  effect  All  such  special  rates,  will,  of  course,  be 
eliminated  when  the  rates  herein  established  become  effective. 

It  has  been  deemed  advisable  to  provide  a  necessary  flexibility 
in  the  rates  for  industrial  power  service,  and  this  flexibility  has 
been  obtained  by  providing  three  separate  types  of  rates.  The 
simple  block  schedule  will  meet  the  requirements  of  the  average 
consumer,  while  the  demand  plus  energy  and  flat-rate  schedules 
will  permit  the  use  of  electric  service  by  consumers  whose  re- 
quirements are  fairly  constant. 

Special  Service  to  Woodworking  Establishments, — ^Inasmuch 
as  the  consolidated  company  is  now  supplying  electric  service  to 
certain  woodworking  establishments  in  various  portions  of  the 
territory  served,  and  because  there  is  nothing  before  the  Commis- 
sion at  this  time  to  indicate  the  conditions  under  which  the  rate 
was  voluntarily  established  by  the  company,  it  should  be  con- 
tinued in  effect  imtil  such  time  as  the  Commission,  after  being 
fully  advised,  may  order  its  discontinuance. 

Agricultural  Power, — In  1915  the  consolidated  company  fur- 
nished service  to  531  agriculturaL consumers,  having  an  aggr^ate 
connected  load  in  motors  used  for  irrigation  pumping  of  7,020- 
horse  power,  and  constituting  about  16.8  per  cent  of  the  entire 
load  connected  to  the  company's  system.  The  average  use  of  en- 
ergy by  agricultural  power  users  in  1915  was  720.66  kilowatt 
hours  per  horse  power  connected,  being  equivalent  to  approx- 
imately 11  per  cent  apparent  annual  load  factor,  or  about  26.4  per 
cent  seasonal  load  factor  based  on  five  months'  use. 

Due  to  the  fact  that  pumping  for  rice  irrigation  is  rapidly  de- 
veloping into  what  will  undoubtedly  be  the  most  important  class 
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of  agricultural  service  supplied  by  the  consolidated  company  in  a 
large  portion  of  the  territory  served  by  it,  and  because,  with  the 
more  intensive  development  of  other  agricultural  sections  in  this 
territory,  the  use  of  electric  energy  is  becoming  more  and  more 
constant  each  year,  the  present  agricultural  rates  based  on  con- 
ditions which  had  prevailed  heretofore  have  proven  unsatisfac- 
tory. The  present  rates,  based  on  a  low-demand  charge  and  a 
relatively  high  energy  charge,  are  almost  prohibitive  under  condi- 
tions of  high-load  factor,  althou^  these  rates  were  particularly 
advantageous  to  consumers  during  the  early  developm^it  period. 
Inasmuch  as  the  present  rates  contemplated  service  to  pumping 
installations  having  a  particularly  low-load  factor,  the  few  con- 
sumers having  more  or  less  constant  use  for  power  during  the  i> 
rigating  season  were  required  to  bear  an  undue  burden  in  order 
that  service  to  other  consumers  making  lesser  use  of  the  service 
might  be  benefited.  Under  the  conditions  now  existing  it  is  neces- 
sary, in  order  that  the  development  of  the  entire  territory  may  not 
be  retarded,  that  each  consumer  bear  the  cost  of  service  to  him  in 
proportion  to  the  extent  to  which  he  utilizes  that  service.  The 
rates  herein  established  entirely  revise  the  present  system  of 
chai^ng  for  agricultural  power  service;  and  their  application 
will,  in  all  probability,  unless  means  are  adopted  to  change  par- 
ticular installations,  prove  somewhat  of  a  hardship  in  certain 
cases.  In  order,  however,  that  all  consumers  may  be  able  to  make 
proper  and  profitable  use  of  electric  service  under  the  exceedingly 
flexible  system  of  rates  herein  provided,  it  is  urgently  recom- 
mended that  the  company  take  immediate  steps  to  advise  each 
agricultural  consumer  concerning  the  new  rates,  and  assist  him  in 
selecting  that  type  of  rate  best  suited  to  his  individual  require- 
ments. It  is  expected  that  the  company  wiU  give  its  particular 
and  immediate  attrition  to  those  cases  where  consumers  have  been 
permitted  to  install  motors  and  pumps  lai^er  than  are  reasonably 
necessary  for  the  particular  irrigating  requirements  of  the  con- 
sumer's lands  to  the  end  that  the  consumer  may  be  ^labled  to 
use  the  service  furnished  to  the  best  advantage. 

Ample  provision  has  been  made,  in  the  capital  amount  upon 
which  the  company  may  expect  to  earn,  for  the  company  itself  to 
undertake  to  assist  its  consumers  in  obtaining  the  proper  equip- 
ment by  exchange  or  otherwise,  and  the  rates  herein  established 
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contemplate  that  such  assistance  will  be  given  by  the  company  in 
cases  where  such  assistance  may  be  required  and  justified.  If 
proper  application  of  these  rates  is  made  as  is  intended,  the  result 
will  prove  gratifying  to  both  the  company  and  its  patrons,  and  de- 
velopment of  the  entire  agricultural  territory  will  be  materially 
enhanced.  If  proper  application  of  the  rates  is  not  made,  it  may 
be  necessary  for  the  Commission  to  again  take  action  in  the  mat- 
ter to  the  end  that  proper  protection  may  be  given  to  those  patrons 
of  the  consolidated  company  who  in  good  faith  have,  to  the  best  of 
their  ability,  and  at  relatively  large  expense,  installed  equip- 
ment the  operation  of  which,  in  certain  cases,  is  profitable  neither 
to  the  company  nor  its  consumers.  For  the  consumer  operating 
his  plant  under  average  conditions,  the  new  lates  will  not  prove 
burdensome ;  however,  the  full  benefit  from  the  rates  herein  pro- 
vided can  be  realized  by  the  company  and  its  consumers  only 
when  proper  use  is  made  of  the  service  supplied. 

In  order  to  provide  a  rate  under  which' the  development  of  land 
may  be  profitably  prosecuted  during  the  period  when  little  or  no 
revenue  is  derived  from  its  cultivation,  the  regular  block  schedule 
of  meter  rates  has  been  subdivided  into  three  parts : 

The  "primary  development  rate"  being  applicable  to  the  first 
year  of  the  development  period,  the  "intermediate  development 
rate"  being  applicable  to  the  second  year,  and  the  regular  or  "gen- 
eral rate"  to  apply  the  third  year  and  thereafter.  The  actual  ap- 
plication of  this  schedule  will  result  in  the  consumer  having  the 
choice  of  either  the  primary,  intermediate  or  general  rates  for  the 
first  year,  and  having  the  option  of  taking  either  the  "interme- 
diate" or  the  "general"  rate  the  second  year  with  the  further  op- 
tion at  any  time  of  selecting  either  the  demand  and  energy  rate  or 
the  flat  rate. 

All  present  agricultural  power  consumers  should  have  the  op- 
tion of  selecting  any  rate  herein  provided  for  the  first  year,  and 
the  further  privilege  of  obtaining  service  under  the  "intermedi- 
ate development  rate"  during  the  second  year  after  the  rate  herein 
established  became  effective.  It  is  expected  that  after  the  second 
year  all  present  consumers  of  the  company  will  have  arranged  to 
take  service  under  one  of  the  r^ular  agricultural  schedules. 

Contracts  for  a  period  of  three  years  may  be  required,  in  the 
first  instance,  for  service  to  be  furnished  under  any  of  the  regular 
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agricultural  power  schedules,  provided  that  where  a  development 
rate  is  selected,  the  development  period  maj  be  added  to  the  in- 
itial contract  term  of  three  years.  Contracts  from  year  to  year 
will  also  be  required  when  a  contract  demand  and  energy  or  flat 
rate  is  selected. 

While  both  demand  and  energy  rates  and  flat  rates  are  provided 
for  periods  of  from  one  month  to  twelve  months'  service  each  year, 
the  company  will  be  permitted  to  make  and  submit  to  the  Com- 
mission such  restrictions  as  it  may  deem  proper  r^arding  the  use 
of  its  service  for  periods  of  less  than  three  months. 

Mining  and  Other  Large  Power. — ^Electric  service  supplied  to 
the  mining  districts  of  Shasta,  Trinity,  Tehama,  and  Butte  coun- 
ties constitutes  43.36  per  cent  of  the  entire  connected  power  load 
served  by  the  consolidated  company,  and  amoimts  to  27.9  per  cent 
of  the  kilowatt  hours  sold  for  power  purposes  in  1915.  Due  to 
the  fact  that  this  service  is  supplied  over  a  wide  territory,  and 
because  the  installations  of  the  thirty  consumers  constituting  this 
class  of  business  are  relatively  large,  most  of  the  service  is  de- 
livered directly  either  from  transmission  lines  or  from  individual 
substations. 

Other  large  power  of  the  industrial  class  is  supplied  under  con- 
ditions approximating  those  existing  in  the  mining  territory. 

Due  to  the  variation  in  the  investment  which  must  be  made  by 
the  company  to  serve  large  consumers  and  to  the  more  or  less  haz- 
ardous nature  of  a  large  portion  of  this  business,  it  is  proper  that 
the  company  should  only  be  required  to  supply  service  of  this 
class  under  contracts  for  five  years  or  more,  depending  upon  the 
circumstances  of  each  particular  case. 

Special  Electrolytic  Service. — ^At  the  present  time  a  large 
amount  of  money  is  being  expended  in  Shasta  county  in  develop- 
ing electrolytic  processes  for  the  production  of  zinc  and  other  com- 
modities. Electrochemical  and  electrometallurgical  processes  for 
the  refining  and  reduction  of  metals  require  constant  and  reliable 
service  and  cannot  be  supplied  by  the  serving  utility  under  the 
usual  conditions  surrounding  the  delivery  of  excess  power.  The 
development  of  industries  of  this  nature  requires  the  expenditure 
of  large  amounts  of  capital,  and  should  be  encouraged.  All  new 
processes  involving  the  refining  or  reduction  of  metals  by  means 
of  electric  energy  must  pass  through  a  certain  experimental  or 
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development  period,  and  it  has  been  necessary  to  provide  special 
rates  both  for  the  development  period  and  for  regular  operation 
thereafter.  These  rates  should  only  be  applicable  to  contract 
business,  and  the  term  of  the  contracts  nruist  depend  upon  the 
particular  circumstances  of  each  case,  subject  to  cancelation 
under  reasonable  conditions  in  the  event  that  any  particular  proc- 
ess proves  a  failure. 

Oas  Rates. — The  consolidated  company,  as  has  been  indicated 
hereinbefore,  owns  and  operates  gas  manufacturing  plants  and 
gas  distributing  systems  in  Redding,  Red  Bluff,  and  Willows. 
These  combined  properties  appear  to  be  operated  as  economically 
as  possible,  but  in  1916  returned  the  company,  over  and  above 
operating  expenses  and  with  no  allowance  for  general  expenses, 
depreciation,  or  taxes,  only  $7,442.88.  The  cost  of  service  as 
assumed  for  1916  is  shown  in  the  following  table: 

Table  XVII. 

Northern  CdUfarwia  Power  Company,  Consolidated,  Coat  of  Service — Gaa 

Department. 

Ciq>ital $191,180.00 

■ 

Interest  at  SJ  per  cent  $11,946.00 

Depreciation  annuity 4,565.00 

Maintenance    3,100.00 

Total  fixed  coats  $19,611.00 

Operating  expenses $24,961.00 

UncoUectable  bills 223.00 

Subtotal $44,796.00 

Taxes 2,532.00 

Total  cost $47,327.00 

Profit  (based  on  8  per  cent  return)    $3,346.00 

Adjustment  for  uncollectable  bills 16.00 

Adjustment  for  taxes  186.00 

SubtoUl \ $3,547.00 

Total  cost  plus  profit $50,874.00 

It  is  extremely  unfortunate  that  the  three  gas  properties  of  the 
consolidated  company  have  been  unable  to  earn  more  than  prac- 
tically the  actual  operating  expenses  and  depreciation.  The  situa- 
tion is  particularly  serious  in  view  of  the  increasing  price  of  fuel 
oil  and  the  fact  that  the  company's  present  oil  contract  will  shortly 
expire.    The  condition  here  related  would  seem  to  indicate  that 
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there  exists  no  material  d^uand  for  gas  in  the  communities 
served,  and  that  other  forms  of  fuel  are  still  preferred,  probably 
because  of  the  relative  cost,  by  the  inhabitants  of  these  communi- 
ties. The  fact  that  tliere  is  no  merit  in  the  complaint  of  tlie  city 
of  Eedding  against  the  r^tes  charged  for  gas  is  at  once  obvious,  as 
the  only  question  of  reasonableness  which  can  be  involved  is  as  to 
whether  or  not  the  present  rates  are  unreasonably  low. 

Owing  to  the  fact  that  $1-50  per  1,000  cubic  feet  appears  to  be 
all  that  the  service  is  worth  to  the  consumer,  any  increase,  however 
justified,  would  result  only  in  further  reducing  the  revenue  The 
present  minimum  charge  of  50  cents  per  month  per  meter  is, 
however,  entirely  too  low  under  the  circumstances  existing  in  this 
particular  case,  and  the  rates  herein  established  contemplate  an 
increase  in  tliis  charge  to  $1  per  month  per  met^. 

A  discussion  with  officials  of  the  consolidated  company,  relative 
to  the  difficulties  involved  in  the  gas  situation  in  Bedding,  Bed 
Bluff,  and  Willows,  has  led  to  a  suggestion  by  the  company  that  a 
block  schedule  of  gas  rates  be  established  reducing  the  price  where 
the  monthly  consumption  exceeds  5,000  cubic  feet,  and  that  an 
attempt  be  made  under  lower  rates  to  increase  the  use  of  gas. 
This  suggestion  appears  to  offer  the  most  practical  solution  of  the 
problem,  and  under  the  circumstances  should  be  adopted. 

Water  Rales. — The  combined  cost  of  service  used  as  a  basis  in 
the  establishment  of  water  rates  is  shown  hereafter. 

Table  XVIH. 

Northern  CcUifomia  Power  Company's  Coat  of  Service — Water  Department, 

Capital   $19(5,838.00 

Interest  at  6^  per  cent  on  capital $12,177.00 

Interest  at  6^  per  cent  on  cost  of  meters  ($15,000)   . . .  938.00 

Depreciation  annuity  on  present  plant 3,410.00 

Depreciation  annuity  on  meters 454.00 

Maintenance    4,577.00 

Total  fixed  costs  $21,662.00 

Operating  expense  $17,467.00 

Taxes    1,772.00 

Subtotal 19,239.00 

Total  cost   $40,801.00 

Profit  based  on  8  per  cent  return  capital $3,410.00 

Profit  based  on  8  per  cent  return  meters 262.00 

Total  profit    3,672.00 

Total  cost  plus  profit $44,473i>0 
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[5]  Redding  Water  Plant. — This  plant  obtains  its  supply  from 
the  Sacramento  river  by  pumping  into  a  reservoir  of  3,000,000 
gallons'  capacity  from  which  the  water  is  distributed  through  the 
pipe  system.  The  reservoir  is  located  at  such  an  elevation  above 
the  present  town  that  the  pressure  should  be  adequate  for  its  needs 
as  long  as  the  distribution  system  is  kept  up  with  the  require- 
ments. 

Complaints  were  made  of  low  pressure  at  some  of  the  hydrants 
on  the  outskirts  of  town.  It  is  believed  that  if  meters  are  in- 
stalled, and,  in  consequence,  water  waste  is  reduced,  better  pres- 
sure will  result 

An  additional  argument  for  the  installation  of  meters  is  the 
probable  reduction  in  operating  expenses.  The  power  bill  for 
pumping  now  amounts  to  60  per  cent  of  the  total  operating  ex- 
penses of  the  plant.  The  water  use  in  1915  totaled  691  gallons 
per  capita  per  day.  This  is  f  oimd  to  be  an  excessive  use  in  com- 
parison with  towns  of  similar  population  and  location  where  me- 
tering has  been  resorted  to.  If  a  reduction  in  the  use  of  water  is 
brought  about,  there  should  be  a  corresponding  reduction  in  the 
power  bill  and  operating  expenses.  With  rates  based  on  cost  of 
service,  it  is  evident  that  the  interest  of  the  consumer  lies  in  the 
installation  of  meters.  A  provision  governing  the  installation  of 
meters  should  be  embodied  in  rules  and  regulations  to  be  filed  with 
the  Commission. 

From  an  inspection  of  the  tabulation  of  operating  expenses  and 
revenue,  it  is  found  that  the  company  has  not  been  earning  suf- 
ficient net  revenue  for  annual  depreciation  and  interest  on 
the  investment  Meter  rates  have  been  fixed  in  the  order  accom- 
panying this  opinion,  so  that  with  all  services  metered,  except  the 
municipal  hydrants  for  which  a  flat  rate  has  been  fixed,  adequate 
revenue  should  be  collected  for  annual  charges  and  profit  It  is 
recognized,  however,  that  some  time  may  elapse  before  the  serv- 
ices are  fully  metered,  and  for  that  reason  changes  have  been  made 
in  the  flat  rates  now  obtaining,  such  that  adequate  revenue  may  be 
obtained  immediately.  In  the  amount  showing  the  investment, 
$500  has  been  included  for  the  chlorination  plant  which  is  being 

erected  at  the  Bedding  water  plant    The  figures  for  operating  ex- 
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penses  have  also  been  increased  to  provide  for  the  cost  of  cleaning 
and  reading  meters. 

Willows  Water  Plant. — This  plant  obtains  its  supply  from 
wells.  The  water  is  pumped  into  tanks  from  which  it  is  dis- 
tributed through  the  pipe  syst^n,  a  small  amount  being  pumped 
directly  throu^  the  distribution  system  from  an  auxiliary  plant 

To  some  extent  the  same  condition  exists  as  at  Redding  with 
respect  to  large  water  consumption  and  a  correspondingly  large 
power  bill.  It  is  expected  that  the  installation  of  meters  will  re- 
duce the  power  bill  by  curtailing  water  waste  and  the  amount 
pumped. 

Meter  rates  have  been  fixed  in  the  order  accompanying  ibis 
opinion,  such  that  with  services  fully  metered  tlie  total  revenue 
should  be  sufficient  for  annual  charges,  the  same  as  at  Bedding. 
!N'o  change  has  been  made  in  the  flat  rates,  however,  as  they  ap- 
pear to  be  satisfactory,  with  the  exception  of  fire  service  for  which 
a  new  rate  has  been  fixed. 

[6]  This  IS  a  developing  company,  and  it  is  impossible  that  a 
full  or  adequate  earning  can  be  made  at  present  on  the  value  of 
the  property.  This  is  recognized  by  the  company,  and  the  Com- 
mission is  not  asked  to  fix  rates  based  upon  an  assumption  that  a 
full  earning  should  be  made.  The  rates  set  out  in  the  foHowing 
order  have  been  submitted  to  the  company,  and  it  is  agreed  that 
they  will  be  put  in  effect  without  contest. 

I  submit  the  following  form  of  order : 

ORDER. 

Public  hearings  having  been  held  in  the  above-entitled  pro- 
ceedings and  said  proceedings  having  been  regularly  submitted 
and  being  now  readj  for  decision,  4lie  Railroad  Commission  of  the 
state  of  California  hereby  makes  the  following  findings  of  fact : 

(1)  The  Railroad  Commission  finds  that  the  rates,  charges, 
rules,  regulations,  contracts,  and  practices  in  the  service  of  gas, 
electricity,  and  water  of  Northern  California  Power  Company, 
Consolidated,  are  unjust  and  unreasonable  in  so  far  as  they  differ 
from  the  rates,  charges,  rules,  regulations,  contracts,  and  practices 
herein  established. 

(2)  The  Railroad  Commission  hereby  finds  that  the  rates, 
charges,  rules,  regulations,  contracts,  and  practices  herein  estab- 
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Kshed  are  just  and  reasonable  rates,  charges,  rules,  regulations, 
contracts,  and  practices. 

Basing  its  order  on  the  foregoing  findings  of  fact,  and  in  each 
statement  of  fact  contained  in  the  opinion  preceding  this  order, 

It  is  hereby  ordered  as  follows : 

1.  Northern  California  Power  Company,  Consolidated,  is 
hereby  ordered  to  establish  and  file  with  the  Railroad  Commission 
on  or  before  September  15,  1916,  the  following  rates  for  all 
classes  of  electric  service,  which  rates  are  found  to  be  just  and 
reasonable  rates: 

SCHEDULE  1. 
General  Lighting  Service. 
Applicable  to  all  lighting  service  not  otherwise  specifically  provided  foi 
in  separate  schedules  and  including  heating,  cooking,  and  single-phase  power 
installations  of  less  than  5  kilowatts  capacity. 
First      20  kilowatt  hours  per  month,  per  meter,  7  cents  per  kilowatt  hour. 
Next     200  kilowatt  hours  per  month,  per  meter,  6  cents  per  kilowatt  hour. 
Next  2,000  kilowatt  hours  per  month,  per  meter,  3  cents  per  kilowatt  hour. 
Over  2,220  kilowatt  hours  per  month,  per  meter,  2  cents  per  kilowatt  hour. 
Minimum  monthly  charge,  $1.00  per  meter. 

SCHEDULE  2. 
OomhinaHon  Lighting,  Cooking,  and  Betting  Bervice. 
Metered  Service. 
Applicable  to  lighting,  cooking,  and  heating  where  the  rated  capacity  of 
cooking  and  heating  equipment  equals  or  exceeds  3  kilowatts. 

First    20  kilowatt  hours  per  month,  per  meter,  7  cents  per  kilowatt  hour. 

Next  150  kilowatt  hours  per  month,  per  meter,  3  cents  per  kilowatt  hour. 

Over  170  kilowatt  hours  per  month,  per  meter,  1  cent    per  kilowatt  hour< 

Where  lighting  service  is  not  required  under  the  schedule,  the  first  block 

at  7  cents  per  kilowatt  hour  will  be  eliminated  and  the  3  cent  rate  will  apply 

to  the  first  160  kilowatt  hours  with  1  cent  per  kilowatt  hour  for  aU  energy 

consumed  in  any  month  in  excess  of  150  kilowatt  hours.     This  latter  schedule 

will  also  apply  where  heating  service  only  is  furnished  in  case  the  rated 

capacity  of  such  equipment  is  not  less  than  3  kilowatts. 

Minimum  monthly  charge,  $2.00  per  meter. 

SCHEDULE  3. 
Ptihlio  Outdoor  Lighting  Service. 
This  schedule  of  rates  is  applicable  to  all  street,  highway,  and  other  pub- 
lic outdoor  lighting  and  includes  installation,  maint^ance,  operation,  and 
lamp  renewals  necessary  for  such  service. 

6.6  ampere  luminous  arc  lamps,  $36.40  per  lamp,  per  year,  plus  60  cents 

per  100  lamp-hours. 
4  ampere  luminous  a(rc  lamps,  $33  per  lamp,  per  year,  plus  45  cents  per 

100  lamp-hours. 
600  candle  power  series  and  400  watt  multiple  incandescent  lamps,  $29.50 

per  lamp,  per  year,  plus  60  cents  per  100  lamp-hours. 
400  candle  power  series  and  200  watt  multiple  incandescent  lamps,  $27 

per  lamp,  per  year,  plus  40  cents  per  100  lamp-hours. 
250  candle  power  series  and  150  watt  multiple  incandescent  lamps,  $23 

per  lamp,  per  year,  plus  30  cents  per  100  lamp-hours. 
100  candle  power  series  and  80  watt  multiple  incandescent  lamps,  $16.20 
per  lamp,  per  year,  plus  15  cents  per  100  lamp-hours. 
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80  candle  power  series  and  60  watt  multiple  incandescent  lamps,  $13.40 
per  lamp,  per  year,  plus  10  cents  per  100  lamp-hours. 

60  candle  power  series  and  40  watt  multiple  incandescent  lamps,  $11.50 
per  lamp,  per  year,  plus  8  cents  per  100  lamp-hoiurs. 

All  night  lamps  will  be  considered  as  burning  4,000  hours  per  year. 

Where  the  company  is  required  to  provide  ornamental  lighting  posts  or 
standards  an  additional  charge  will  be  made. 

SCHEDULE  4. 

Special  Rate  Applicable  to  Services  Supplied  to  the  City  of  Redding  for  Street 

Lighting  Purposes. 

First  100  kilowatt  hours  per  month,  per  kilowatt,  3    cents  per  kilowatt  hour 

Next  100  kilowatt  hours  per  month,  per  kilowatt,  1^  cents  per  kilowatt  hour. 

Over  300  kilowatt  hours  per  month,  per  kilowatt^    \  cents  per  kilowatt  hour. 

Minimum:  $16.00  per  year  per  kilowatt. 

SCHEDULE  6. 
General  Power  Rate. 
Metered  Service. 
Applicable  to  all  industrial,  commercial,  and  other  power  installations 
receiving  energy  at  the  phase  and  frequency  of  adjacent  street  mains.    Stand- 
ard vol^e  of  delivered  energy  110  or  220  volts  for  installations  of  5-horse 
power  or  less,  and  220  volts  for  installations  in  excess  of  5-horse  power. 
First  50  kilowatt  hours  per  month,  per  horse  power  connected,  4  cents  per 

kilowatt  hour. 
Next  100  kilowatt  hours  per  month,  per  horse  power  connected,  2  cents  per 

kilowatt  hour. 
Over  150  kilowatt  hours  per  month,  per  horse  power  connected,  1  cent  per 

kilowatt  hour. 
Minimum  charge  for  installations  of  25-hor8e  power  or  less,  $1  per  month 
per  horse  power  for  the  load  which  can  be  connected  simultaneously  to  the 
service  facilities  of  the  company.    Where  the  installation  which  can  be  con- 
nected simultaneously  equals  or  exceeds  25-hor8e  power,  the  minimum  month- 
ly charge  shall  be  $1  per  horse  power,  based  on  the  last-ascertained  maximum 
demand. 
Minimum  bill,  $2  per  month  per  meter. 
Discoimts  applicable  to  energy  rates: 
5-hor8e  power  and  less,  net. 
5-horse  power  to  and  including  25-hor8e  power,  1  per  cent  per  horse 

power. 
26-horse  power  to  and  including  50-horse  power,  1  per  cent  for  each  6- 

horse  power. 
51-horse  power  to  and  including  lOO-horse  power,  1  per  cent  for  each  10- 

horse  power. 
Over  lOO-horse  power  to  and  including  a  maximum  discount  of  50  per 
cent,  1  per  cent  for  each  lOO-horse  power. 

SCHEDULE  6. 
Industrial  Power  Rates, 
Metered  Service. 
Applicable  to  all  classes  of  industrial,  commercial,  and  other  power  instal- 
lations not  otherwise  specifically  provided  for  in  separate  schedules. 
Demand  charge  for    1  month   continuous  service  ....  $  4.00  per  horse  power 
Demand  charge  for    2  months  continuous  service  ....      6.20  per  horse  power 
Demand  charge  for    3  months  continuous  service  ....      8.05  per  horse  power 
Demand  charge  for    4  months  continuous  service  ....      9.70  per  horse  power 
Demand  charge  for    5  months  continuous  service  ....    11.25  per  horse  power 
Demand  charge  for    6  months  continuous  service  ....     12.70  per  horse  power 
Demand  charge  for    7  months  continuous  service  ....     14.10  per  horse  power 
Demand  charge  for    8  months  continuous  service  ....     15.45  per  horse  power 
Demand  charge  for    9  months  continuous  service  ....     16.75  per  horse  power 
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Demand  charge  for  10  months  continuous  service  ....  18.00  per  horse  power 
Demand  charge  for  11  months  continuous  service  ....  19.20  per  horse  power 
Demand  charge  for  12  months  continuous  service 20.35  per  horse  power 

To  the  demand  charge,  which  is  payahle  in  equal  monthlj  instalments, 
shall  be  added  the  following  energy  charges: 
Energy  charge,  5  mills  per  lulowatt  hour. 

The  demand  charges  under  this  schedule  are  based  on  the  connected  load  in 
motors  or  other  utilization  equipment  which  can  be  connected  at  any  one 
time  to  the  company's  supply  system,  and  the  meters  regularly  supplied  are 
of  the  recording  watt-hour  tyx>e.  At  the  consumer's  request,  however,  the 
company  will  fiumish  and  install  demand  indicating  instruments  at  a  rate  of 
$3  per  year  or  fraction  thereof,  under  which  conditions  the  demand  charges 
will  be  based  on  the  monthly  maximum  demand  and  will  be  equivalent  to 
the  demand  charges  set  forth  in  the  above  schedule,  multiplied  by  the  factor 
1.265. 

The  demand  charge  under  these  rates  for  an  installation  less  than  l-horse 
power  will  be  the  demand  charge  for  1-horse  power. 

SCHEDULE  7. 

Induttridl  Power  Bate. 

Flat  Rate  Service. 

Applicable  to  all  classes  of  industrial,  commercial,  and  other  power  in- 
stallations not  otherwise  provided  for  in  separate  schedules. 

One       month    continuous  service $  6.75  per  horse  power 

Two       months  continuous  service 11.20  per  horse  power 

Three    months  continuous  service 14.90  per  horse  power 

Four     months  continuous  service 18.30  per  horse  power 

Five      months  continuous  service  21.45  per  horse  power 

Six        months  continuous  service 24.40  per  horse  power 

Seven    months  continuous  service 27.20  per  horse  power 

Eight    months  continuous  service 29.90  per  horse  power 

Nine      months  continuous  service 32.50  per  horse  power 

Ten        months  continuous  service 35.05  per  horse  power 

Eleven  months  continuous  service 37.55  per  horse  power 

Twelve  iponths  continuous  service 40.00  per  horse  power 

The  above  flat  rates  are  based  upon  the  connected  load  in  motors  or  other 
utilization  equipment  which  can  be  connected  at  any  one  time  to  the  com- 
pany's supply  system.  Under  normal  conditions  meters  will  not  be  installed 
by  the  company  on  strictly  flat-rates  business,  but  at  the  consumer's  re- 
quest demand  indicating  meters  will  be  supplied  at  a  charge  of  $7.50  per 
year  or  fraction  thereof,  under  which  conditions  the  flat-rate  charges  per 
horse  power  will  be  based  on  consumer's  monthly  maximum  demand,  and 
will  be  equivalent  to  the  rates  in  the  above  schedule,  multiplied  by  the  factor 
1.265. 

The  company  may  at  its  option  furnish  and  install  demand  indicating 
meters  without  any  charge  therefot,  and  the  rates  will  in  such  case  be  based 
on  the  consumers'  monthly  maximum  demand. 

llie  minimum  bill  under  these  rates  for  an  installati<»i  less  than  l-horse 
XM>wer  will  be  the  flat  rate  for  1-horse  power. 

SCHEDULE  8. 
Special  Power  Sennoe, 
Meter  Rate. 
Applicable  to  all  woodworking  establishments  and  similal:  manufaoturing 
processes,  where  the  installation  equals  or  exceeds  lOO-horse  power. 
1  cent  per  kilowatt  hour. 
>^iniiniiTn  charge,  $12  per  horse  power  per  year. 

SCHEDULE  9. 
Agrioultaral  Power, 
Applicable  to  all  agricultural  and  rural  power  service. 
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OBinEBAL. 

First  60  kilowatt  hours  per  month,  per  horse  power,  3  cents  per  kilowatt 
hour. 

Next  120  kilowatt  hours  per  month,  per  horse  power,  1)  cents  per  kilo- 
watt hour. 

Over  180  kilowatt  hours  per  month,  per  horse  power,  }  cent  per  kilowatt 
hour. 

Minimum  charge,  $12  per  horse  power  per  year. 

Applicable  to  all  agricultural  and  rural  power  service  during  the  first  two 
years  of  the  development  period. 

INTEBKiayiATK  DEVBLOPMBNT  BATB. 

First  60  kilowatt  hours  per  month,  per  horse  power,  3}  cents  per  kilo- 
watt hour. 

Next  120  kilowatt  hours  per  month,  per  horse  power,  1}  cents  per  kilowatt 
hour. 

Over  180  kilowatt  hours  per  month,  per  horse  power,  A  cent  per  kilowatt 
hour. 

Minimum  charge,  $9  per  horse  power  per  year. 

FBOCABT  UUVBLOPMSZIT  RiOE, 

Applicable  to  all  agricultural  and  rural  power  service  during  the  first  year 
of  the  development  period. 

First  60  kilowatt  hours  per  month,  per  horse  power,  4  cents  per  kilowatt 
hour. 

Next  120  kilowatt  hours  per  month,  per  horse  power,  2  cents  per  kilowatt 
hour. 

Over  180  kilowatt  hours  per  month,  per  horse  power,  1  cent  per  kilowatt 
hour. 

Minimum  charge,  $6  per  horse  power  per  year. 

Discounts : 
5-hor8e  power  to  20-horse  power,  inclusive,  1  per  cent  per  horse  power. 
21-hor8e  power  to  70-horse  power,  inclusive,  1  per  ce&t  per  6-h<v«e  power. 
Discounts  do  not  apply  to  minimum  charges. 

SCHEDULE  10. 
AgriculturaX  Bervioe, 
Meter  Rates. 
Applicable  to  all  agricultural  or  rural  power  service.     Service  will  nor- 
mally be  supplied  at  110  or  220  volts. 


Demand  charge  for 
Demand  charge  for 
Demand  charge  for 
Demand  charge  for 
Demand  charge  for 
Demand  charge  for 
Demand  charge  for 
Demand  charge  for 
Demand  charge  for 


OONTBAOT  BABI8. 

1  month   continuous  service 

2  months  continuous  service 

3  months  continuous  service 

4  months  continuous  service 

5  months  continuous  service 

6  months  continuous  service 

7  months  continuous  service 

8  months  continuous  service 


$  4.25  per  horse  power 

6.40  per  horse  power 

8.16  per  horse  power 

9.70  per  horse  power 

11.10  per  horse  power 

12.35  per  horse  power 

13.60  per  horse  power 

14.55  per  horse  power 

16.65  per  horse  power 

16.60  per  horse  power 

17.40  per  horse  power 

18.25  per  horse  power 


9  months  continuous  service 
Demand  charge  for  10  months  continuous  service 
Demand  charge  for  11  months  continuous  service 
Demand  charge  for  12  months  continuous  service 

To  the  demand  charge,  which  is  payable  in  equal  monthly  instalments,' shall 
be  added  the  following  energy  charge:  energy  charge,  5  mills  per  kilowatt 
hour. 

NONCONTBACT  BASIS. 

Demand  charge  for  1st  month's  service $4.25  per  horse  power 

Demand  charge  for  2d    month's  service  ..........  2.15  per  horse  power 

Demand  charge  for  3d    month's  service  .......•••  1.75  per  horse  power 
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Demand  charge  for     4th  month's  service 1.55  per  horse  power 

Demand  charge  for    6th  month's  service 1.40  per  horse  power 

Demand  charge  for     6th  month's  service  1.25  per  horse  power 

Demand  charge  for    7th  month's  service 1.15  per  horse  power 

Demand  charge  for     8th  month's  service 1.05  per  horse  power  . 

Demand  charge  for     9th  month's  service  1.00  per  horse  power 

Demand  charge  for  10th  month's  service 90  per  horse  power 

Demand  charge  for  11th  month's  service 90  per  horse  power 

Demand  charge  for  12th  month's  service 85  per  horse  power 

To  the  demand  charge  shall  be  added  the  following  energy  charge:  energy 
charge,  5  mills  per  kilowatt  hour. 

The  consumer  taking  service  imder  noncontract  rates  will  be  required  to 
pay  for  the  cost  of  the  initial  service  connection  and  also  the  cost  of  any 
subsequent  disconnections  or  reconnections  made  at  his  request. 

The  demand  charges  imder  tiiis  schedule  are  based  on  the  connected  load  iu 
motors  or  other  utilization  equipment  which  can  be  connected  at  any  one 
time  to  the  company's  supply  system,  and  the  meters  regularly  supplied  are 
of  the  recording  watt-hour  type.  At  the  consumer's  request,  however,  the 
company  will  furnish  and  install  demand  indicating  instruments  at  a  rate 
of  $3  per  Tear  or  fraction  thereof,  under  which  conditions  the  demand 
charges  will  be  based  on  the  montlily  maximum  demand  and  will  be  equiva- 
lent to  the  demand  charges  set  forth  in  the  above  schedule  multiplied  by  the 
factor  1.065.  If  a  demand  indicating  instrument  is  installed  by  the  com- 
pany at  its  own  option,  no  charge  for  the  special  metering  facilities  so  pro- 
vided shall  be  made. 

The  demand  charge  imder  these  rates  for  an  installation  less  than  1-horse 
power  will  be  the  demand  charge  for  1-horse  power. 

SCHEDULE  11. 

Agricultural  Service. 

Applicable  to  all  agricultural  or  rural  power  service,  including  domestic  uses. 

Flat  Rates. 

OONTSAOT  BASIS. 

One  month    continuous  service $  7.00  per  horse  power 

Two  months  continuous  service 11.80  per  horse  power 

Three  months  oontinuous  service 15.60  per  horse  power 

Four  months  oontinuous  service 18.85  per  horse  power 

Five  months  continuous  service 21.70  per  horse  power 

Six  months  continuous  service  24.30  per  horse  power 

Seven  months  continuous  service 26.70  per  horse  power 

Eight  months  continuous  service 28.95  per  horse  power 

Nine  months  continuous  service 31.05  per  horse  power 

Ten  months  continuous  service 33.05  per  horse  power 

Eleven  months  continuous  service  34.95  per  horse  power 

Twelve  months  continuous  service 36.75  per  horse  power 

NONCONTBACT   BASIS. 

One        month    service $7.00  per  horse  power 

Two       months  service 4.80  per  horse  power 

Three    months  service 3.80  per  horse  power 

Four      months  service 3.25  per  horse  power 

Five       months  service 2.85  per  horse  power 

Six        months  service 2.60  per  horse  power 

Seven     months  service 2.40  per  horse  power 

Eight     months  service 2.25  per  horse  power 

Nine      months  service 2.10  per  horse  power 

Ten        months  service 2.00  per  horse  power 

Eleven  months  service 1.90  per  horse  power 

Twelve  months  service 1.80  per  horse  power 

The  consumer  taking  service  under  the  noncontract  rates  will  be  required  to 
pay  for  the  cost  of  the  initial  service  connection  and  also  the  cost  of  any 
subsequent  disconnections  or  reconnections  made  at  his  request. 
P.U.R.1916F. 
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The  above  flat  rates  are  based  upon  the  connected  load  in  motors  or  other 
utilization  equipment  which  can  be  connected  at  any  one  time  to  the  com- 
lany's  supply  system.  Under  normal  conditions  meters  will  not  be  installed 
>y  the  company  on  strictly  flat-rate  business,  but  at  the  consumer's  request 
demand  indicating  meters  will  be  supplied  at  a  charge  of  $7.50  per  year  or 
fraction  thereof,  and  the  flat-rate  charges  per  horse  power  will  be  based  on 
consumer's  monthly  maximum  demand,  and  will  be  equivalent  to  the  rates 
in  the  above  schedule  multiplied  by  the  factor  1.065.  If  a  demand  indicat- 
ing instrument  is  installed  by  the  company  at  its  own  option,  no  charge  for 
the  special  metering  facilities  so  provided  shall  be  made. 

The  minimum  bill  imder  these  rates  for  installations  of  less  than  1-horse 
power  shall  be  the  rate  for  l-horse  power. 

SCHEDULE  12. 
Wholesale  Power, 
Contract  Meter  Rates. 
(Block  System.) 
Applicable  to  installations  of  50-horse  power  or  over  receiving  service  un- 
der contract  direct  from  the  company's  substations  or  transmission  lines. 

SUBSTATION  RATE. 

First  100  kilowatt  hours  per  month,  per  kilowatt  of  maximum  demand,  2 

cents  per  kilowatt  hour. 
Next  200  kilowatt  hours  per  month,  per  kilowatt  of  maximum  demand,  1  cent 

per  kilowatt  hour. 
Over  300  kilowatt  hours  per  month,  per  kilowatt  of  maximimi  demand,  i  cent 

per  kilowatt  hour. 

DISCOUNTS. 

Discounts  from  the  above  rate  shall  be  allowed  as  follows,  based  on  the 
rated  capacity  of  operating  utilization  equipment  connected  to  each  sub- 
station. 
First    75-horse  power  or  less,  net. 

Next     SO-horse  power 1  per  cent  for  each    10-horse  power 

Next  126-hor8e  power 1  per  cent  for  each    25-horse  power 

Next  250-hor8e  power 1  per  cent  for  each    SO-horse  power 

Next  SOO-horse  power 1  per  cent  for  each  lOO-horse  power 

Over  IjOOO-horse  power,  to  and  including  a  maximum  discount  of  30 -per  cent, 

1  per  cent  for  each  l,000-hor8e  power. 

TRANSMISSION  RATE. 

When  service  under  the  schedule  is  received  by  the  consumer  direct  from 
the  company's  transmission  lines  at  normal  potential,  phase,  and  frequency 
thereof,  the  rates  applicable  to  substation  delivery,  but  subject  to  the  fore- 
going discounts,  shall  apply. 

Installations  of  670-hor8e  power  or  less 10    per  cent 

Installations  from  671  to  1,340  horse  power 7i  per  cent 

Installations  of  over  1,340-horse  power  5    per  cent 

MINIMUM  CHARGES. 

The  minimum  charge  applicable  to  both  substation  and  transmission  de- 
livery under  this  schedule  shall  be  $12  per  year  per  horse  power,  based  on  the 
total  rated  capacity  of  utilization  equipment  connected  to  the  company's 
system. 

SCHEDULE  13. 
Wholesale  Power. 
Contract  Meter  Rates. 
(Demand  and  Energy  System.) 
Applicable  to  installations  of  lOO-horse  power  or  over  receiving  service  un- 
der contract  direct  from  the  company's  substations  or  transmission  lines. 
P.U.R.1916F. 
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SUBSTATION  ^RATB. 

$2.50  per  month  per  kilowatt  of  measured  maximum  demand,  to  which 
charge  shall  be  added  an  energy  charge  of  2^00  ^^^^^  P^  kilowatt  hour  for 
all  electric  energy  supplied. 

DISCOUNTS. 

Discounts  from  the  above  rate  applicable  to  the  demand  charge  only  shall 
be  allowed  as  follows,  based  on  the  rated  capacity  of  operating  utilization 
equipment  connected  to  each  substation : 

First  500  kilowatts  or  less,  net. 

Next  500  kilowatts,  1  per  cent  for  each  50  kilowatts. 

Over  100  kilowatts,  Iper  cent  for  each  100  kilowatts  up  to  and  including  a 
maximum  discount  of  20  per  cent. 

T&AKSldSSION  RATB.  ^ 

Where  service  under  this  schedule  is  received  by  the  consumer  direct  from 
the  company's  transmission  lines  at  the  normal  potential  phase  and  fre- 

?[ueiicy  thereof,  the  rate  applicable  to  substation  delivery,  but  subject  to  the 
oUowine  additional  discounts,  shall  apply: 
Installations  of  500  kilowatts  or  less,  10  per  cent. 
Installations  from  501  to  1,000  kilowatts,  7i  per  cent. 
Installations  of  over  1,000  kilowatts,  5  per  cent. 

MINIMUM  .OHABGES. 

Hie  wiinliniiTn  monthly  charge  applicable  to  both  substation  and  trans- 
mission rates  shall  be  equal  to  one  half  the  demand  charge,  and  shall  be 
based  on  the  total  rated  capacity  of  utilization  equipment  connected  to  the 
oompany's  system. 

SCHEDULE  14. 

SPBOIAL  POWER  RATE. 

Applicable  to  eleetrochemical  and  electrometallurgical  processes  where  the 
installation  is  in  excess  of  500  kilowatt  and  where  the  power  factor  is  ap- 
proximately 100  per  cent. 

Service  to  be  delivered  at  the  phase,  frequency,  and  normal  operating  po- 
tential of  the  transmission  system. 

$33.50  per  year  per  kilowatt  of  maximum  demand,  based  on  the  highest 
thirty-minute  peak. 

SCHEDULE  16. 

SPBOIAL  KXPBBIMENTAL  BATIT 

Applicable  to  electrochemical  and  electrometallurgical  processes  diuring  the 
ezpenmental  or  development  period,  where  the  installation  for  this  purpose 
is  in  excess  of  500  kilowatt  and  where  the  total  power  installation  is  not  less 
tiian  1,000  kilowatt 

Servioee  to  be  delivered  at  the  phase,  frequencv,  and  normal  operating  po- 
tential of  the  transmission  system,  and  received  at  approximately  100  per 
oent  power  factor. 

$2.9375  per  month  per  kilowatt  of  maTimum  demand,  based  on  the  highest 
thirty-minute  peak. 

Rides  and  BegvlcAions. — ^By  reason  of  the  rates  herein  estab- 
lished,  which  rates  modify  the  conditions  under  which  all  classes 
of  electric  service  will  be  supplied  by  the  company,  Northern 
California  Power  Company,  Consolidated,  shall  submit,  to  the 
Commission  revised  rules  and  r^ulations  to  conform  with  the 
findings  herein  and  with  the  rules  laid  down  by  the  Commission 
in  its  decision  No.  2879  (8  Cal.  E.  C.  R  372). 

P.U.R.1916F. 
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The  following  rules  and  regulations  have  been  considered  in 
connection  with  the  establishment  of  the  rates  herein  prescribed, 
are  found  to  be  just  and  reasonable,  and  shall  be  incorporated  by 
Northern  California  Power  Company,  Consolidated,  in  its  filing 
covering  the  terms  and  conditions  under  which  electric  service 
will  be  supplied  and  shall  be  submitted  to  the  Commission  as 
herein  provided : 

(a)  Application  for  Service. — The  company  will  require  each 
prospective  consumer  to  sign  an  application  in  writing  for  service 
desired,  such  application  setting  forth  the  location  of  the  prem- 
ises to  be  served,  the  purposes  for  which  the  service  is  to  be  used, 
the  schedule  number  under  which  applicant  desires  service,  a  de- 
scription of  the  electrical  equipment  installed  or  to  be  installed, 
the  name  and  address  of  the  person  responsible  for  the  payment  of 
the  bills  and  the  name  and  address  of  the  owner  of  the  premises. 

(6)  Contracts. — Contracts  will  be  required  in  the  first  instance 
for  all  agricultural  and  mining  power  service  and  for  municipal 
street  lighting.  If  a  consumer  selects  a  contract  rate  he  will  be 
required  to  sign  a  contract  for  the  period  covered  by  the  schedule. 
All  contracts  will  contain  the  following  sentence :  "It  is  under- 
stood by  and  between  the  parties  hereto  that  this  agreement  is  sub- 
ject at  all  times,  after  proceedings  duly  had,  to  change  or  aboli- 
tion by  the  Kailroad  Commission  of  the  state  of  California." 

(c)  Rates. — The  rates  to  be  charged  by  and  paid  to  the  com- 
pany for  electric  energy  and  service  shall  be  the  rates  legally  in 
effect  and  on  file  with  the  Eailroad  Commission.  Complete  sched- 
ules of  all  rates  legally  in  effect  will  be  kept  at  all  times  in  each 
of  the  company's  local  offices,  where  they  will  be  available  for 
public  inspection.  Where  there  are  two  or  more  rates  or  sched- 
ules applicable  to  any  class  of  noncontract  serv^ice,  the  consumer, 
at  the  time  he  makes  application  to  the  company  for  service,  must 
designate  which  rate  or  schedule  he  desires,  and  the  rate  or  sched- 
ule so  designated  shall  remain  in  effect  until  changed  by  thirty 
days*  written  notice  by  the  consumer  specifying  which  new  rate 
or  schedule  is  desired.  The  rates  and  minimum  chaises  set  forth 
in  the  effective  rate  schedules  are  based  upon  the  load  connected 
to  the  company's  supply  system  through  one  meter.  Where  sub- 
meters  or  secondary  meters  are  desired  by  the  consumer,  such 
meters  will  be  chained  for  separately  on  the  monthly  rental  basis. 

P.U.R.1916F. 
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(d)  Payment — ^All  rates  are  payable  monthly. 

(e)  LmUtaium  of  Demand. — ^Double  throw  switches  or  other 
approved  demand  limiting  devices  will  be  permitted  to  limit  the 
demand  which  can  be  created  at  any  one  time  on  the  company's 
supply  system  through  the  operaticm  of  the  consumer's  electrical 
equipment. 

(/)  Meters. — ^All  meters  will  be  furnished  and  installed  by  the 
company  at  its  own  expense  without  any  additional  charge  from 
the  rates  set  forth  in  its  effective  rate  schedules,  except  in  cases 
where  special  metering  facilities  are  desired  by  the  consumer.  All 
meters  will  be  tested  at  the  time  of  their  installation,  and  no 
meter  will  be  placed  in  service  or  allowed  to  remain  in  service 
which  has  an  error  of  registration  in  excess  of  2  per  cent  under 
the  conditions  of  normal  operation.  Upon  giving  the  company  at 
least  five  days'  notice,  the  consumer  shall  have  the  right  at  any 
time  to  require  the  company  to  test  his  service  meter  in  his  pres- 
ence, or,  if  he  so  desires,  in  the  presence  of  an  expert  or  other 
representative  appointed  by  him,  provided,  however,  that  if  spe- 
cial tests  are  required  by  the  consumer  oftener  than  once  in  six 
months,  a  reasonable  charge  shall  be  made  for  each  such  additional 
test. 

(a)  Northern  California  Power  Company,  Consolidated,  is 
hereby  ordered  to  establish  and  file  with  the  Railroad  Commis- 
sion on  or  before  September  15,  1916,  the  following  rates  for 
artificial  gas  furnished,  or  to  be  furnished,  in  the  cities  of  Eed- 
ding,  Red  Bluff,  and  Willows,  which  rates  are  found  to  be  just 
and  reasonable: 

SCHEDULE  16. 
Rate  for  artificial  gas  applicable  to  all  classes  of  constimers. 
First    5,000  cubic  feet  of  gas  consumed  per  month,  $1.50  per  1,000  cubie  feet. 
Kext  10,000  cubic  feet  of  gas  consimied  per  month,    1.25  per  1,000  cubic  feet. 
All  over  15,000  cubic  feet  of  gas  consumed  per  month,  $1.00  per  1,000  cubic 

feet. 
Minimum  charge,  $1.00  per  month  per  meter. 

Rules  and  Regtdaiions. — ^Northern  California  Power  Com- 
pany, Consolidated,  shall  submit  to  the  Commission  revised  rules 
and  regulations  under  which  artificial  gas  will  be  supplied  in 
Redding,  Red  Bluff,  and  Willows,  which  rules  and  regulations 
shall  be  in  conformity  with  the  findings  herein  and  with  the  rules 
laid  down  by  the  Commission  in  its  decision  No.  2879. 

P.U.R.1916F.  54 
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(3)  Northern  California  Power  Company,  Consolidated,  is 
hereby  ordered  to  establish  and  file  with  the  Railroad  Commission 
on  or  before  September  15,  1916,  the  rates  set  forth  in  schedules 
No.  17  and  No.  18,  furnished,  or  to  be  furnished,  in  the  cities  of 
Redding  and  Willows,  respectively,  which  rates  are  found  to  be 
just  and  reasonable;  and  Northern  California  Power  Company, 
Consolidated,  is  hereby  authorized  to  continue  in  effect  its  pres- 
ent flat  rates  for  water  furnished  or  to  be  famished  in  the  city  of 
Willows  except  in  so  far  as  such  flat  rates  may  be  in  conflict  with 
other  flat  rates  hereby  established. 

SCHEDULE  17. 
Redding  Water  Plant. 

ICOKITHLT  FLAT  RATES. 

1.  Hotels: 

a — Dining  rooms $2.00 

b— Bedrooms,  per  room   .20 

2.  Auto-repair  shops,  bladcsmith  shops,  printing  offices,  plumbing 

shops,  undertaking  parlors,  drug  stores,  railroad  stations, 
dental  offices  and  theaters 2.00 

3.  Bakeries,  bottling  works,  butcher  shops,  photographic  galleries, 

public   garages,   slaughterhouses,   creameries,   and   ware- 
houses            3.00 

4.  Bank  offices,  billiard  parlors,  fraternal  halls,  shoe  shops,  profes- 

sional offices,  stores,  and  shops  not  otherwise  listed 1.25 

6.  Saloons,  breweries,  and  laundries 6.00 

6.  Barber  shops,  per.  chair   1.00 

7.  Chophouses,  caf^s,  and  restaurants,  per  unit  of  seating  capacity  .15 

8.  Livery  stables  and  feed  yards,  per  average  number  of  stock  fed, 

each    .25 

Per  average  number  of  vehicles,  each .25 

9.  Fire  service: 

a — General  charge 140.00 

b — Additional  for  each  hydrant  owned  by  company ^ 

c — Private  fire  hydrant  J50 

10.  Residences,  apartments,  lodging  houses,  tenements  and  flats  ol 

four  rooms  and  less 1.25 

For  each  additional  room   AS 

11.  Private  garages  provided  with  water  tap .50 

12.  Private  bams  with  not  more  than  two  horses  or  cows .50 

Additional  animals,  each .20 

13.  Bailroad  locomotive  service — general  charge  30.00 

14.  Auxiliary  uses: 

a — Steam  engine,  per  horse  power   .15 

b — Soda  fountains  and  ice  cream  parlors  1.50 

c — Public  bathtubs   (barber  shops,  hotels,  etc)    2.00 

d— Public  toileU LOO 

e — Public  urinals   .25 

f— Private  bathtubs .25 

g — Private  toilets   .25 

h — ^Irrigation  of  lawns,  shrubbery,  and  gardens,  private  or 

public  per  100  square  feet  nearest  measure .05 

i — Public  drinking  fountains   1.50 

t Public  watering  tro^igfas   2.50 

-Slaking  lime  and  mixing  conent,  per  barrel .20 

1 — Mixing  mortar  and  dampening  bricks,  per  thounnd  bricks  .20 
P.UJ1.1916F. 
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MXTEB  BATESi 

Minimum  $1.00  monthlj. 

First    1,000  cubic  feet 20  per  100  cubic  feet 

Next    4,000  cubic  feet 16  per  100  cubic  feet 

For  use  above  5,000  cubic  feet 10  per  100  cubic  feet 

BoMett  Plant, 
Irrigation  rata $0.02  per  100  cubic  feet 

SCHEDULE  18. 
WiUowa  Water  Plant. 

liONTHLT  FLAT  BATES. 

Fire  Services 

a^-<2(eneral  charge  $90.00 

b— Additional  for  eack  hydrant  owned  by  company 50 

>i'W?rBB  BATES. 

Minimum $1.00  monthly. 

First   1»000  cubic  feet 20  per  100  cubic  feet 

Next    4,000  cubic  feet 15  per  100  cubic  feet 

For  use  above  5,000  cubic  feet 10  per  100  cubic  feet 

(4)  Northern  California  Power  Company,  Consolidated,  is 
hereby  directed  to  prepare  and  file  with  the  Railroad  Commission 
on  or  before  September  15,  1916,  revised  application  forms  and 
revised  forms  of  contracts  applicable  to  each  class  of  service  in 
connection  with  which  contracts  are  specifically  permitted  in  this 
order. 

(5)  Northern  California  Power  Company,  Consolidated,  is 
hereby  ordered  to  establish  and  file  with  the  Railroad .  Commis- 
sion on  or  before  September  15,  1916,  rules  and  regulations  in 
accordance  with  the  findings  contained  in  the  opinion  which  pre- 
cedes this  order. 

The  foregoing  opinion  and  order  are  hereby  approved  and  or- 
dered filed  as  the  opinion  and  order  of  the  Railroad  Commission 
of  the  state  of  California, 


COIiORADO  PUBIilC  UTHiITIBS  COHMISSIOIT. 

BE  RULES  EEGULATING  GAS,  ELECTRIC,  AND  WATER 

SERVICE. 

[Case  Ko.  84.] 

Service  ^efaa-^Eleotricity'^  Water '^Oeneral  and  epeeiaH  rules. 

General  and  special  rules  regulating  the  service  of  gas,  eleetrie, 
P.U.R.1916F. 
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and  water  utilities  were  adopted  by  the  Colorado  Commission  to  be  effec- 
tive January  1,  1917. 

[October  5,  1916.] 
Rules  regulating  gas,  electric,  and  water  service. 
By  the  Commission: 

QiEKERAL  BUIiES. 

Applying  to  All  Gas,  Electric,  and  Water  Utilities. 
BuLe  1. 

Application  of  Rules:  (a)  The  following  rules  shall  apply  to 
any  person,  firm,  corporation,  or  municipality  now  or  hereafter 
engaged  as  a  public  utility  in  the  business  of  furnishing  gas,  elec- 
tricity, or  water  for  domestic  or  commercial  consumers  within  the 
state  of  Colorado. 

(b)  The  adoption  of  these  rules  shall  in  no  way  preclude  the 
Commission  from  altering  or  amending  same  in  whole  or  in  part, 
or  from  requiring  any  other  additional  service,  equipment,  fa- 
cility, or  standard,  either  upon  complaint  or  upon  its  own  motion, 
or  upon  the  application  of  any  utility.  Furthermore,  these  rules 
shall  not  in  any  way  relieve  any  utility  from  any  of  its  duties 
under  thcf  laws  of  this  stata 

BvleS. 

Definitions:  (a)  The  word  "utility*'  as  used  in  these  rules 
shall  be  construed  to  mean  any  person,  firm,  or  corporation  en- 
gaged as  a  public  utility,  either  municipally  or  privately  owned, 
in  the  business  of  furnishing  gas,  electricity,  or  water  for  domestic 
or  commercial  consumers  within  the  state  of  Colorado. 

(b)  The  word  "Commission"  as  used  in  these  rules  shaD  be 
construed  to  mean  the  Public  Utilities  Commission  of  the  state 
of  Colorado. 

(c)  The  word  "consumer''  as  used  in  these  rules  shall  be  con- 
strued to  mean  any  peorson,  firm,  or  corporatioai  supplied  by  any 
utility  with  gas,  electricity,  or  water. 

Rules. 

OperaUng  Schedules  and  InierrupH&ns  of  Service:  (ti)  Each 
utility  shall  adopt  an  operating  schedule,  and  shall  report  the 

P.U.R.1916F. 
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same,  or  any  changes  therein,  to  this  Commission,  indicating  in 
any  case  where  service  is  not  rendered  continuously,  the  time  at 
which  service  is  commenced,  and  the  time  at  which  it  is  discon- 
tinued. Any  changes  in  such  operating  schedules  shall  be  made 
only  with  the  approval  of  this  Commission. 

(b)  Each  utility  shall  keep  a  record  of  all  interruptions  of 
service  upon  its  entire  system  or  major  divisions  thereof,  includ- 
ing a  statement  of  the  time,  duration,  and  cause  of  any  such 
interruption.  Each  utility  shall,  except  for  stations  operated  with- 
out attendants,  also  keep  a  record  of  the  time  of  starting  up  or 
shutting  down  the  central  station  or  substation  generating,  trans- 
forming, or  pumping  equipnjent,  and  the  period  of  operation  of 
all  regulators  used  for  the  maintenance  of  constant  gas  or  water 
pressure,  or  constant  voltage  of  electricity  supplied.  This  record 
shall  include  the  readings  taken  periodically  of  station  meters 
and  switch-board  instruments,  which  readings  shall  be  taken  with 
such  frequency  as  the  utility  or  the  Commission  may  from  time 
to  time  require. 

(c)  The  record  of  interruptions  of  service  and  a  statement 
of  the  operating  schedules  of  the  utility  shall  be  open  at  all  times 
to  the  inspection  of  the  duly  authorized  representatives  of  this 
Commission. 

Bvle  Jh 

Inspection  of  Plant  and  Equipment:  Each  utility  shall  inspect 
its  plant  and  distributing  equipment  and  facilities  in  such  man- 
ner and  with  such  frequency  as  is  in  accord  with  good  practice, 
in  order  that  the  same  may  be  maintained  in  proper  condition  for 
use  in  rendering  safe  and  adequate  service. 

Bule  5. 

Testing  FaeUities:  (a)  Each  utility  shall  provide  such  lab- 
oratory, meter  testing  shop,  and  other  equipment  and  facilities  as 
may  be  necessary  to  make  tiie  tests  required  of  it  by  these  rules 
or  other  orders  of  this  Commission.  The  apparatus  and  equip- 
ment so  provided  shall  be  of  a  form  acceptable  to  this  Commis- 
sion, and  it  shall  at  cdl  times  be  available  for  the  inspection  and 
use,  on  the  premises  of  the  utility,  of  the  authorized  representa- 
tives of  this  Commission. 
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(b)  Each  utility  shall  make  such  tests  as  are  prescribed  un- 
der these  rules  with  such  frequency  Qnd  in  such  manner  and  at 
such  places  as  may  be  approved  by  this  Commission, 

Bide  6. 

Records  of  Tests  and  of  Meters:  (a)  A  complete  record  of  the 
tests  made  under  these  rules  of  the  quality  and  condition  of  serv- 
ice shall  be  kept  by  each  utility.  The  record  so  kept  shall  con- 
tain full  information  concerning  each  test,  including  the  date, 
and  the  place  where  the  test  was  made,  the  name  of  the  employee 
conducting  the  test,  the  result  of  the  test,  and  such  other  informa- 
tion as  may  be  required  by  these  rules,  or  as  this  Commission  may 
from  time  to  time  direct,  or  as  the  utility  making  the  test  may 
deem  desirable. 

(b*)  Whenever  any  service  meter  is  tested  the  original  test 
record  shall  be  preserved,  including  the  information  necessary 
for  identifying  the  meter,  the  reason  for  making  the  test,  the  read- 
ing of  the  meter  if  removed  from  service,  and  the  result  of  the 
test,  together  with  all  data  taken  at  the  time  of  the  test  in  suf- 
ficiently complete  form  to  permit  the  convenient  checking  of  the 
methods  employed  and  the  calculations  made. 

(c)  A  record  shall  also  be  kept  indicating  for  each  meter 
owned  or  used  by  any  utility,  the  date  of  purchase,  manufactur- 
er's serial  number,  record  of  the  use,  and  tests  to  which  it  has 
been  subjected,  and  its  present  location^ 

Rule  7. 

Accidents:  Each  utility  shall  as  soon  as  possible  report  to 
this  Commission  each  accident  happening  in  connection  with  the 
operation  of  its  property,  facilities,  or  service  wherein  any  per- 
son shall  have  been  killed  or  seriously  injured,  or  whereby  any 
serious  property  damage  shall  have  resulted;  such  first  report 
shall  latCT  be  supplemented  by  as  full  a  statement  as  is  possible 
of  the  cause  and  details  of  the  accident,  and  the  precautions,  if 
any,  which  have  been  taken  to  prevent  similar  accidents.  Each 
utility  shall  further  give  all  reasonable  assistance  to  the  Commis- 
sion in  the  investigation  of  the  cause  and  suitable  means  for  the 
prevention  of  any  such  accidents  in  the  future. 
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Bute  8. 

Complaints:  Each  utility  shall  make  a  full  and  prompt  inves- 
tigation of  all  complaints  made  to  it  by  its  consumers,  either  di- 
rectly or  through  the  Commission,  and  it  shall  keep  a  record  of 
all  written  complaints  received,  which  shall  show  the  name  and 
address  of  the  complainant,  the  date  and  character  of  the  com- 
plaint, and  the  adjustm^it  or  disposal  made  thereof.  This  record 
shall  be  open  at  all  times  to  the  inspection  of  the  duly  authorized 
representatives  of  this  Commission, 

Ride  9. 

Information  for  Consumers:  (a)  Each  utility  shall  at  any 
time,  on  request,  give  its  consumers  such  information  and  assist- 
ance as  is  reasonably  possible  in  order  that  consumers  may  secure 
safe  and  efficient  service,  and  may  secure  lamps  and  appliances 
properly  adapted  to  the  service  furnished.  Each  utility  shall  in- 
form each  consumer  of  any  such  change  made  or  proposed  to  be 
made  in  any  condition  as  to  its  service  as  would  affect  the  effi- 
ciency^ of  the  service  or  the  operation  of  the  appliances  or  equip- 
ment which  may  be  in  use  by  said  consumer. 

(b)  Each  utility  supplying  metered  service  shall  adopt  some 
means  of  informing  its  consumers  as  to  the  method  of  reading 
meters,  either  by  printing  on  its  bills  a  description  of  the  method 
of  reading  meters,  or  a  notice  to  the  effect  that  the  method  will 
be  explained  upon  application.  It  is  recommended  that  an  exhi 
bition  meter  be  kept  on  display  in  each  commercial  office  main- 
tained by  a  utility. 

Rule  10. 

Meter  Readings  wnd  BUI  Forms:  (a)  Each  service  meter 
shall  indicate  idearly  the  cubic  feet,  kilowatt  hours,  gallons,  or 
other  units  of  service  for  which  charge  is  made  to  the  consumer. 
In  cases  where  the  dial  reading  of  a  meter  must  be  multiplied  by 
a  constant  to  obtain  the  units  consumed,  the  proper  constant  to 
be  applied  shall  be  clearly  marked  on  the  face  or  dial  of  the  meter. 

(b)  Each  utility  shall,  upon  written  request  of  any  consumer, 
cause  the  meter  reader  reading  the  meter  installed  upon  the  prem- 
ises of  such  consumer  to  leave  upon  such  meter  a  card  or  slip 
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showing  the  date  and  time  such  reading  was  taken^  and  either 
the  total  reading  expressed  in  cubic  feet,  kilowatt  hours,  gallons, 
or  other  unit  of  service  recorded  by  the  meter  read,  or  showing 
the  position  of  the  hands  upon  the  dial  of  such  meter  at  the  time 
the  reading  was  taken. 

(c)  All  bills  rendered  periodically  to  consumers  for  metered 
service  furnished  shall  show,  in  addition  to  the  net  amount  due, 
the  dates  on  which  the  readings  were  taken,  the  meter  readings 
at  the  beginning  and  end  of  the  period  for  which  the  bill  is  ren- 
dered, when  requested  by- the  consumer  or  deemed  necessary  by 
the  utility,  and  all  other  essential  facts  upon  which  the  bill  is 
based. 

Bvle  11. 

Meter  Rentals  <md  Consumer's  Deposits:  (a)  No  meter  rent- 
al, as  distinguished  from  a  minimum  charge  for  service,  shall 
be  charged  by  any  utility  for  any  service  meter  installed  by  it 
for  measurements  upon  which  bills  are  rendered ;  provided,  how- 
ever, that  in  cases  where  service  meters  are  used  as  submeters 
to  a  main  meter,  a  rental  charge  for  such  submeter  may  be  estab- 
lished with  the  approval  of  this  Commission.  The  utility  shall 
keep  such  submeters  in  good  operating  condition,  but  will  not  be 
required  to  keep  a  record  of  the  monthly  readings  of  these  meters. 

(b)  Any  utility  may  require  at  any  time  from  any  consumer 
or  prospective  consumer,  a  cash  deposit  intended  to  guarantee 
payment  of  current  bills.  Such  required  deposit  shall  not  exceed 
the  amount  of  an  estimated  ninety  days'  bill  of  such  consumer, 
or  in  the  case  of  a  consumer  whose  bills  are  payable  in  advance, 
it  shall  not  exceed  an  estimated  sixty  days'  bill  for  such  consumer. 
Interest  shall  be  paid  by  the  utility  upon  such  deposits  at  the  rate 
of  6  per  cent  per  annum,  payable  upon  the  return  of  the  deposit, 
or  annually  upon  request  of  the  consumer,  for. the  time  such 
deposit  was  held  by  the  utility  and  the  consumer  was  served  by 
the  utility,  unless  such  period  be  less  than  six  months ;  provided, 
further,  that  the  rate  of  interest  on  such  cash  deposits  shall  be 
only  4  per  cent  per  annum  if  the  utility  keep  such  cash  deposits 
in  a  separate  and  distinct  trust  fimd  and  deposited  as  such  in 
some  bank  or  trust  company,  and  not  used  by  the  utility  in  the 
conduct  of  its  business.     Interest  payments  may,  at  the  option 
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of  the  utility,  be  made  either  in  cash,  or  by  a  credit  to  the  con- 
sumer's account  In  computing  interest  no  consideration  need  be 
given  to  fractional  parts  of  months  or  dollars. 

(c)  Each  utility  having  on  hand  such  deposits  from  consumers, 
or  hereafter  receiving  such  deposits  from  consumers,  shall  keep 
records  to  show:  (1)  the  name  of  each  consumer  making  a  de- 
posit; (2)  the  premises  occupied  by  the  consumer  when  making 
the  deposit  and  each  successive  premises  occupied  while  the  de- 
posit is  retained  by  the  utility;  (3)  the  amount  and  date  of  mak- 
ing the  deposit;  and  (4)  a  record  of  each  transaction,  such  as  the 
payment  of  interest,  interest  credited,  etc.,  concerning  such  de- 
posit. 

(d)  Each  utility  shall  issue  to  every  consumer  fnmi  whom 
such  deposit  is  received  a  certificate  of  deposit 

(e)  Each  utility  shall  provide  ways  and  means  whereby  a 
depositor  who  makes  application  for  the  return  of  his  deposit  or 
any  balance  to  which  he  is  entitled,  but  is  unable  to  procure  the 
original  certificate  of  deposit,  may  not  upon  reasonable  proof  be 
deprived  of  his  deposit  or  balance. 

Rule  lie. 

Filing  of  Rate  Schedules,  Rutes,  amd  RegulcAions:  (a)  Cop- 
ies of  all  schedules  of  rates  for  service,  forms  of  contracts,  charges 
for  service  connections  and  extensions  of  lines,  and  of  all  rules 
and  regulations  covering  the  relations  of  consumer  and  utility, 
shall  be  filed  by  each  utility  in  the  office  of  this  Commission. 
Complete  schedules,  contract  forms,  rules,  and  regulations,  etc., 
as  filed  with  the  Commission,  shall  also  be  on  file  in  the  local 
office  of  the  utility,  and  shall  be  open  to  the  inspection  of  the 
public 

(b)  A  copy  of  this  order  shall  likewise  be  on  file  in  the  office 
of  the  utility  and  open  to  the  inspection  of  the  public. 

(c)  The  attention  of  the  public  shall  be  called  to  these  files 
of  schedules,  rules,  and  regulations  and  orders,  by  placing  a  suit- 
able placard  in  the  office  of  the  utility. 

(d)  If  the  reasonableness  of  any  charge,  rule,  regulation,  or 
practice  of  any  utility  with  reference  to  service  connections  or 
extensions,  or  of  any  rule  covering  the  relations  between  con- 
sumer and  utility,  is  challenged,  the  Commission  will,  upon  com- 
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plaint  and  investigation,  prescribe  the  proper  charge,  rule,  regu- 
lation, or  practice  which  shall  thereafter  be  followed. 

Bvle  18. 

Discontinuance  of  Service:  No  utility  shall  discontinue  the 
service  of  any  consumer  for  violation  of  any  rule  of  such  utility 
except  upon  written  notice  of  at  least  forty-eight  hours,  advising 
the  consumer  in  what  particular  such  rule  has  been  violated  for 
which  service  will  be  discontinued.  This  rule  may  be  waived 
where  a  by-pass  is  discovered  on  a  consumer's  service  meter,  or 
in  the  event  of  the  discovery  of  dangerous  leakage  or  short  cir- 
cuit on  a  consumer's  premises,  or  in  the  case  of  a  consumer  utiliz- 
ing the  service  in  such  a  manner  as  to  make  it  dangerous  for 
occupants  of  the  premises,  thus  making  an  immediate  discontinu- 
ance of  service  to  the  premises  imperative, 

Bvle  IJh 

Meters  and  Service  Connections:  (a)  All  meters  used  in  con- 
nection with  metered  service  shall  be  furnished,  installed,  and 
maintained  at  the  expense  of  the  utility.  Any  appliance  fur- 
nished at  the  expense  of  the  utility  shall  remain  its  property  and 
may  be  removed  by  it  at  any  time  after  the  discontinuance  of 
service. 

(b)  Service  connections  to  the  consumer's  premises  in  the  case 
of  electric  utilities,  and  to  the  consumer's  property  line  in  the 
ease  of  gas  and  water  utilities,  shall  be  installed  and  maintained 
at  the  expense  of  the  utilityi  This  rule  shall  not  apply  when 
unusual  conditions  are  encountered,  or  to  very  long  service  con- 
nections. When  such  special  cases  arise,  the  Commissicm  will, 
if  necessary,  prescribe  the  proper  charge. 

(c)  Any  utility  may  require  through  its  rules  and  regulations 
that  prospective  consumers  advance  the  full  cost  of  service  con- 
nections, the  amount  so  advanced  to  bear  no  interest,  and  to  be 
applied  on  the  consumer's  bills  until  such  time  as  the  amount  of 

Note. — The  term  "aervice  connection"  refers  to  that  portion  of  the  dis- 
tribution system  which  is  installed  for  the  use  of  individual  consumers 
or  small  groups  of  consumers,  and  does  not  refer  to  mains  installed  on  the 
streets  or  public  highways.  The  Commission  has  not  attempted  to  laj 
down  rules  governing  the  extension  of  mains,  but  desires  that  each  utility 
file  its  practice  regarding  such  extensions. 
P.U.R.1916P. 


Digitized  by 


Google 


RE  RULES  REGULATING  GAS,  E.  AND  W.  SERVICE.  85» 

service  furnished  under  the  prescribed  schedule  of  rates  shall 
equal  the  amount  so  deposited.  Such  deposits  shall  not  cover  the 
cost  of  meters,  since  these  may  be  recovered  by  the  utility  upon 
the  discontinuance  of  service  by  the  consumer.  Any  utility  may 
likewise  require  such  deposits  from  consumers  whose  service  con- 
nections are  replaced  for  any  cause.  It  is  further  provided  that 
no  consumer's  deposit  or  advance  payment  for  service  shall  be 
required  from  consumers  making  deposits  for  service  connections, 
imtil  such  time  as  the  amount  so  deposited  for  service  connections 
shall  have  been  exhausted. 

(d)  No  utility  shall  require  from  any  consumer  or  prospec- 
tive consumer  a  deposit  intended  to  pay  for  all  or  any  part  of  the 
cost  of  extension  of  mains  or  the  installation  of  service  connec- 
tions, except  under  rules  and  r^ulations  set  down  in  the  public 
schedules  of  the  utility  on  file  with  this  Commission. 

Bute  15. 

Practice  under  These  Rules  to  he  Filed:  Each  utility  shall 
file  with  this  Commission  within  four  months  after  receipt  of  this 
order,  a  statement,  typewritten,  properly  identified  and  dated,  on 
8^x11  sheets,  describing  its  practice  under  these  rules  as  follows: 

(a)  Description  of  test  methods  employed  and  frequency  of 
tests  or  observations  for  determining  quality,  voltage,  and  pres- 
sure of  gas,  electric,  and  water  servide  furnished. 

(b)  Description  of  meter-testing  equipment,  including  methods 
employed  to  ascertain  and  maintain  accuracy  of  all  testing  equip- 
ment. 

(c)  Eulee  covering  testing  and  adjustment  of  service  meters 
when  installed  and  periodic  tests  after  installation. 

Bevisions  in  any  portion  of  this  statement  after  filing  will 
necessitate  the  filing  of  an  entire  new  statement,  properly  identi- 
fied and  dated,  canceling  the  one  on  fila 

Bute  16. 

Reports  to  Commission:  Each  utility  shall  make  special  re- 
ports at  such  time  and  in  such  form  as  the  Commission  may  from 
time  to  time  require. 
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flPfiOIAI.  nXSUEM. 

Oas. 

Rule  17. 

Definition  of  a  Cubic  Foot  of  Gas:  When  Hie  gas  itsdf  is 
to  be  tested  under  these  roles,  a  cubic  foot  of  gas  shall  be  taken 
to  be  that  amount  of  gas  which  occupies  the  volume  of  1  cubic 
foot,  saturated  with  water  vapor,  at  60  degrees  Fahrenheit,  and 
under  a  pressure  of  30  inches  of  mercury.  For  the  purpose  of 
measurement  of  gas  to  a  consumer,  a  cubic  foot  of  gas  shall  be 
taken  to  be  that  amount  of  gas  which  occupies  a  volume  of  1  cubic 
foot  under  the  conditions  existing  in  such  consumer's  meter  as 
and  where  installed. 

Rule  18. 

Heating  Value  of  Oas:  Each  utility  furnishing  manufactured 
gas  shall  supply  gas  which,  when  tested  within  1  mile  of  the 
manufacturing  plant,  shall  give  a  monthly  average  total  heating 
value  of  not  less  than  576  British  thermal  units  per  cubic  foot, 
and  at  no  time  shall  the  total  heating  value  of  the  gas  at  such 
point  fall  below  625  British  thermal  units  per  cubic  foot 

To  obtain  the  monthly  average  total  heating  value  of  gas  the 
results  of  all  tests  of  the  heating  value  made  on  any  day  dur- 
ing the  calendar  month  shall  be  averaged,  and  the  average  of  all 
such  daily  averages  shall  be  taken  as  the  monthly  average.  It 
is  understood  that  gas  of  the  heating  value  thus  defined  has  a 
heating  value  per  cubic  foot  as  registered  by  the  consumer's  meter 
proportionately  as  much  less  than  said  575  British  thermal  units 
per  cubic  foot  as  the  total  pressure  of  the  gas  in  the  consumer's 
meter  is  less  than  eqxdvalent  to  30  inches  of  mercury  pressure; 

Rule  19. 

Calorimeter  Equipment:  Each  utility  whose  gas  output  ex- 
ceeds 20,000,000  cubic  feet  per  annum  shall  equip  itself  with 
a  complete  standard  calorimeter  outfit  and  all  necessary  acces- 
sories acceptable  to  this  Commission,  by  which  it  shall  determine 
the  heating  value  of  manufactured  gas  at  least  four  days  of  each 
week.  A  complete  record  of  these  tests  diall  be  kept  for  a  period 
of  not  less  than  two  years  from  the  date  of  such  tests. 
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Ride  20. 

Purity  of  Gas:  (a)  All  manixfactured  gas  distributed  in  +his 
state  shall  not  contain  more  than  a  trace  of  hydrogen  sutphide. 
The  gas  shall  be  considered  as  containing  not  more  than  a  trace 
of  hydrogen  sulphide  when  a  strip  of  white  filter  paper  mois- 
tened with  a  solution  containing  5  per  cent  by  weight  of  lead 
acetate  is  not  distinctly  darker  than  a  second  filter  paper  freshly 
moistened  with  the  same  solution  after  the  first  paper  has  been 
exposed  to  the  gas  for  one  minute  in  an  apparatus  of  approved 
form  through  which  the  gaf:  is  flowing  at  the  rate  of  approximately 
5  cubic  feet  per  hour,  the  gas  not  impinging  directly  from  a  jet 
upon  the  test  paper. 

(b)  All  manufactured  gas  distributed  in  this  state  shall  (con- 
tain in  each  100  cubic  feet  not  more  than  30  grains  of  total  sul- 
phur and  not  more  than  5  grains  of  ammonia, 

(c)  Each  utility  supplying  manufactured  gas  shall  daily  test 
the  gas  leaving  its  holders  for  the  presence  of  hydrogen  sulphide 
in  the  manner  above  specified.  Each  utility  selling  more  than 
75,000,000  cubic  feet  of  manufactured  gas  per  year  shall  provide 
and  maintain  such  apparatus  and  facilities  as  are  necessary  for 
the  determination  of  total  sulphur  and  ammonia  in  gas,  and  each 
such  utility  shall  r^ularly  determine  the  amount  of  total  sulphur 
and  ammonia  in  the  gas  distributed  by  it;  provided  that  any  such 
utility  supplying  only  water  gas  or  oil  gas  or  a  mixture  of  these 
shall  not  be  required  to  proviae  apparatus  or  make  determination 
of  the  amoimt  of  ammonia  in  gas. 

Ride  21. 

Pressure  of  Gas:  (a)  Subject  to  the  approval  of  this  Com- 
mission each  gas  utility  may  divide  its  distributing  system  into 
as  many  districts  as  it  shall  consider  desirable,  and  it  shall  fix 
for  each  such  district  or  for  its  distributing  system  as  a  whole^ 
the  normal  pressure  of  gas  which  it  proposes  to  maintain. 

Except  by  special  permission  from  this  Commission  for  the 
maintenance  of  a  higher  service  pressure,  gas  shall  not  be  fur- 
nished at  less  than  equivalent  to  2  inches,  nor  more  than  equiv- 
alent to  8  inches  of  water  pressure  as  measured  at  the  outlet  of 
the  service  connection  to  any  consumer.    The  maximum  pressure 
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on  any  day  at  any  consumer's  service  shall  never  exceed  twice  the 
minimum  pressure  at  that  outlet  on  that  day. 

(b)  Each  utility  furnishing  gas  service  in  cities  of  2,500  in- 
habitants or  over  shall  maintain  a  graphic  recording  pressure 
gauge  at  its  plant,  down-town  office,  or  at  some  central  point  in 
the  distributing  system,  or  each  subdivision  thereof,  where  con- 
tinuous records  shall  be  made  of  the  service  pressure  at  that  point. 

Utilities  operating  in  cities  of  5,000  or  more  inhabitants  shall 
equip  themselves  with  one  or  more  graphic  recording  pressure 
gauges  in  addition  to  the  forgoing,  and  shall  make  frequent 
records,  each  covering  intervals  of  at  least  twentj'-four  hours' 
duration,  of  the  gas-service  pressure  at  various  points  on  the 
system.  All  records  or  charts  made  by  these  meters  shall  be 
identified,  dated,  and  kept  on  file  available  for  inspection  for  a 
period  of  at  least  two  years. 

Gas  Meter  Accuracy  and  Testing:  (a)  Every  gas-service 
meter,  whether  new,  repaired,  or  removed  from  service  for  any 
cause,  shall  be  in  good  order  and  shall  be  adjusted  to  be  correct 
to  within  1  per  cent  when  passing  gas  at  6  cubic  feet  per  hour 
per  rated  light  capacity  before  being  installed  for  the  use  of  a 
consumer. 

(b)  No  gas-service  meter  hereafter  installed  shall  be  allowed 
to  remain  in  service  more  than  five  years  from  the  time  when 
last  tested  without  being  retested,  and  if  necessary  readjusted  te 
be  correct  to  within  1  per  cent. 

(c)  During  each  period  of  twelve  months  after  these  rules 
take  effect  and  until  all  meters  now  in  service  shall  have  been 
tested,  each  gas  utility  shall  remove  not  less  than  20  per  cent  of 
all  meters  now  in  service,  those  longest  in  service  to  be  temoved 
first ;  such  meters  shall  not  again  be  placed  in  service  until  tested 
and  made  to  comply  with  all  provisions  of  this  rule. 

Bide  2S. 

Meter  Testing  (m  Request:  Each  gas  utility  furnishing  me- 
tered gas  service  shall  at  any  time  when  requested  by  a  consumer 
make  a  test  of  the  accuracy  of  any  gas-service  meter  free  of 
charge ;  provided,  first,  that  such  meter  has  not  been  tested  within 
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the  twelve  months'  period  prior  to  such  request;  and,  second,  that 
the  consumer  will  agree  to  accept  the  result  of  such  test  made  by 
the  utility  as  the  basis  for  settling  the  difference  claimed.  No 
charge  shall  be  made  to  the  consumer  for  any  such  test  except  as 
may  be  allowed  by  the  Commission  in  special  cases.  A  written 
report  giving  the  result  of  every  such  test  shall  be  made  to  the 
consumer  who  requested  it,  the  original  record  being  kept  on  file 
at  the  office  of  the  utility  for  a  period  of  at  least  two  years. 

BuleZJ^ 

Tests  hy  Commission:  (a)  Any  gas-service  meter  will  be  tested 
by  an  employee  of  the  Commission  upon  written  application  by 
the  consumer.  The  application  for  such  test  shall  be  accom- 
panied by  a  remittance  of  the  amoimt  fixed  below  as  the  fee  for 
such  test.  If  the  meter  is  foimd  to  be  fast  beyond  the  limits 
prescribed  in  rule  25,  this  fee  shall  be  paid  to  the  consumer  by 
the  utility;  otherwise,  these  expenses  shall  be  borne  by  the  con- 
sumer requesting  the  test  The  Commission's  fees  for  gas  meter 
tests  are: 

Not  exceeding  10  lights  capacity,  each $2.00 

Exceeding  10  lights  capad^  but  not  exceeding  45  lights  capacity,  each  4.00 
Exceeding  45  l^hts  capacity,  each 8.00 

(b)  Upon  written  application  to  the  Commission  by  any  gas 
utility  the  Commission  will  make  a  test  on  any  of  the  utility's 
service  meters  upon  payment  of  the  scheduled  fee. 

Evie  25. 

Adjustm^ent  of  Biils  for  Meter  Error:  (a)  If  on  test  of  any 
gas-service  meter,  on  request  of  the  consumer,  either  by  the  utility 
or  the  Commission,  it  be  found  more  than  2  per  cent  fast,  the 
utility  shall  refimd  to  the  consimier  such  percentage  of  the  amount 
of  the  bills  of  the  consumer  for  the  period  of  six  months  just 
previous  to  the  removal  of  such  meter  from  service,  or  for  the 
time  the  meter  was  in  service,  not  exceeding  six  months,  as  the 
meter  shall  have  been  shown  to  be  in  error  by  such  test 

(b)  If  on  test  of  any  gas-service  meter,  on  request  of  a  con- 
sumer, either  by  the  utility  or  the  Commission,  it  be  found  to 
be  more  than  2  per  cent  slow,  the  utility  may  collect  from  the 
consumer  the  amount  estimated  to  be  due  for  gas  not  charged  for 
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in  bills  rendered  for  not  tx>  exceed  tlie  six  months'  period  prior  to 
such  test 

(c)  If  a  gas-service  meter  is  found  not  to  register  for  any 
period^  the  utility  shall  estimate  a  charge  for  the  gas  used  but 
not  metered,  by  averaging  the  amounts  used  over  similar  periods 
preceding  or  subsequent  thereto,  or  over  corresponding  periods 
in  previous  years. 

Bvie  £6. 

Meter  Testing  Facilities:  Each  utility  having  more  than  200 
gas  meters  in  service  shall  maintain  one  or  more  suitable  gas- 
meter  provers  of  standard  design,  and  shall  keep  the  same  in 
proper  adjustment,  so  as  to  register  the  condition  of  meters  tested 
within  i  of  1  per  cent  Each  meter  prover  must  be  accompanied 
by  a  certificate  of  calibration  indicating  that  it  has  be^i  tested 
with  a  standard  which  has  been  certified  by  the  National  Bureau 
of  Standards  or  some  testing  laboratory  of  recognized  standing. 
Meter  provers  must  be  located  in  a  large,  comfortable  working 
space,  free  from  excessive  temperature  variations,  equipped  with 
all  necessary  facilities  and  accessories,  and  at  all  reasonable  hours 
accessible  for  inspection  and  use  by  the  duly  authorized  T^Teaesxt- 
tatives  of  this  CommissioiL 

Electri^rity. 

Rule  £7. 

Accepted  Good  Practice:  The  generating  and  distributing 
system,  including  generating  equipment,  transmission  lines,  sub- 
stations, overhead  system,  poles,  lines,  transformers,  undeigiound 
system,  manholes,  conduits,  etc,  street  lighting  systems,  s^rice 
wires  and  attachments,  meters  and  instruments,  shall  be  ccm- 
stnieted,  installed,  and  maintained  in  accordance  with  accepted 
good  practice. 

Rule  es. 

Pole  Identificaiicn:  (a)  In  the  case  of  two  or  more  utHitieB 
jointly  owning  or  using  a  pole  or  pole^line  structure,  each  of 
these  utilities  shall  mark  each  such  pole  or  structure  with  the 
initials  of  its  name,  abbreviation  of  its  name,  corporate  rnnbol. 


Digitized  by 


Google 


RE  RULES  REGULATING  GAS,  E.  AND  W.  SERVICE.  S65 

or  other  distinguishiiig  mark  by  which  the  ownership  of  such 
structure  may  be  readily  and  definitely  determined. 

(b)  Each  utility  shall  in  the  future  mark  each  such  pole, 
post,  or  other  structure  used  for  supporting  electrical  conductors 
with  "dating  nails'^  or  other  approved  devices  which  will  indi- 
cate the  year  in  which  such  structures  were  installed.  It  is  sug- 
gested that  a  different  type  of  dating  nail  be  used  for  new  poles 
or  structures  and  for  poles  reused.  All  poles  or  structures  known 
to  have  been  installed  or  replaced  during  the  preceding  year 
shall  likewise  be  so  marked. 

(c)  The  requirements  herein  shall  apply  to  all  existing  and 
future  erected  structures,  and  to  all  changes  in  ownership. 

Rtde  B9. 

Pole  Inspection:  Each  pole,  post,  tower,  or  other  structure 
used  for  the  support  or  attachment  of  electrical  conductors,  guys, 
or  lamps,  must  be  inspected  by  the  utility  owning  or  using  it  with 
sufficient  frequency  to  determine  the  necessity  for  replacement  or 
repair. 

Bvle  SO. 

Orounding  of  LovJ-Potential  Circuits:  The  rules  currently  in 
force  contained  in  the  National  Electric  Safety  Code  regarding 
grounding  of  low-potential  circuits  shall  be  followed  for  all  new 
construction.  Each  utility  shall  adopt  a  plan  whereby  existing 
circuits  will  be  grounded  in  conformity  with  this  rule,  and  sub- 
mit the  same  to  this  Commission  for  approval  not  later  than  June 
1,  1917. 

Rule  SI. 

Standard  Voltage  and  Permissible  Voltage  Variation:  (a) 
Each  utility  shall  adopt  a  standard  average  voltage  or  standard 
average  voltages,  as  may  be  required  by  its  distribution  system, 
for  its  entire  constant-voltage  service,  or  for  each  of  the  several 
districts  into  which  the  system  may  be  divided,  and  shall  file 
with  this  Commission  a  statement  as  to  the  standard  average 
voltage  or  average  voltages  adopted. 

Every  reasonable  effort  shall  be  made  by  the  use  of  proper 

equipment  and  operation  to  maintain  such  voltage  practically 
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constant  at  all  times.  The  suitability  and  adequacy  of  these 
service  voltages  may  be  determined  at  any  time  by  this  Commis- 
sion. The  voltage  maintained  at  the  utility's  main  service  ter- 
minals* as  installed  for  individual  consumers  or  groups  of  con- 
sumers shall  be  reasonably  constant  as  follows: 

(1)  For  service  rendered  under  a  lighting  contract  or  pri- 
marily for  lighting  purposes  the  voltage  betweoi  6:00  o'clock 
p.  M.  and  11:00  o'clock  p.  m.  shall  be  within  5  per  cent  plus 
or  minus  of  the  standard  adopted,  and  the  total  variation  of  volt- 
age from  minimum  to  maximum  during  the  hours  above  speci- 
fied shall  not  exceed  7  per  o^it  of  the  average  voltage  in  cities 
and  other  incorporated  places  having  a  population  in  excess  of 
3,500y  nor  9  per  cent  of  the  average  voltage  in  all  other  places. 

(2)  For  service  rendered  under  a  pow«r  contract  or  primarily 
for  power  purposes,  the  voltage  variation  shall  not  exceed  10  per 
cant  above  or  10  per  cent  below  the  standard  average  voltage  at 
any  time  when  the  service  is  furnished. 

(3)  A  greater  variation  of  voltage  than  that  specified  above 
may  be  allowed  wh^i  service  is  furnished  directly  from  a  trans- 
mission line  or  in  a  limited  or  extended  area  where  consumers  are 
widely  scattered  and  the  business  done  does  not  justify  dose 
voltage  regulatioaL  In  such  cases  the  best  voltage  regulation 
should  be  provided  that  is  practicable  under  the  circumstances. 
This  clause  refers  particularly  to  individual  consumers  or  small 
groups  of  consumers  whose  service  from  a  transmission  line  is 
incidental,,  and  does  not  refer  to  the  voltage  r^ulation  in  com- 
munities, cities,  or  towns  for  which  the  transmission  line  was  pri- 
marily built. 

(b)  Variations  in  voltage  in  excess  of  those  specified  cansed 
(1)  by  the  <^>eration  of  power  apparatus  on  the  consumer's  prem- 
ises, which  necessarily  requires  large  starting  currents,  (2)  by 
the  acti(Mi  of  the  elements,  (3)  by  infrequmt  and  unavoidable 
fiuctuations  of  short  durarion  due  to  necessary  staticm  or  line 
<^ierations»  shaU  not  be  considered  a  violation  of  this  rale. 

(c)  Utilities  supplying  pow«r  to  one  or  more  oth^>  electric 

*Tlie  term  "gqike  teminaP  refers  to  the  potat  at  wkkk  the  vtifity^ 
•erriee  tammtcHomm  teraiBate,  mt  whkk  point  cuMacrtiim  is  maJt  wHk  tha 

iiiiimaii'i  wiring,  and  bevomi  whick  thm  vtilitj  kas  ao  Tf  ^finMifcflitiy. 
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Utilities  may  make  application  to  the  Commission  for  a  specific 
ruling  applicable  to  each  particular  case. 

Voltage  Surveys  and  Records:  Each  utility  shall  provide  itr 
self  with  one  or  more  portable  indicating  voltmeters,  and  each 
utility  serving  more  than  200  consumers  shall  have  one  or  more 
recording  voltmeters  of  the  curve-drawii^  type  suitable  for  the 
service  voltages  furnished.  Each  utility  shall  make  a  sufficient 
number  of  voltage  surveys  to  indicate  the  character  of  service 
furnished  from  each  center  of  distribution,  and  to  satisfy  this 
Conunission,  upon  request,  of  its  compliance  with  the  above  volt- 
age requirements.  Utilities  having  curve  drawing  voltmeters 
shall  keep  at  least  one  of  these  instruments  in  continuous  service 
at  the  plant,  dfice,  or  some  consumer's  premises.  All  voltmeter 
records  shall  be  available  for  inspection  by  the  authorized  repre^ 
sentatives  of  this  Commission  for  a  period  of  at  least  two  years 
from  the  ditto  of  such  records. 

BuleSS. 

Location  of  Meters:  (a)  It  is  recommended  that  all  meters 
hereafter  installed  on  consumers'  premises  should  be  located  in 
the  cellar  or  on  the  first  floor  or  as  nearly  as  possible  at  the  point 
of  entrance  of  service  to  the  premises,  in  a  clean,  dry,  safe  place 
not  subject  to  great  variations  in  temperature,  and  on  a  support 
free  from  vibration.  When  it  is  necessary  to  install  meters  out 
of  doors  they  should  be  suitably  protected  from  the  elements 
and  other  sources  of  damage, 

(b)  Meters  should  not  be  placed  in  coal  or  wood  bins  or  on 
the  partitions  forming  such  bins,  nor  on  any  unstable  partitions 
or  supports.  Unless  unavoidable^  meters  should  not  be  installed 
in  attics,  sitting  rooms,  bath  rooms,  bed  rooms,  restaurant  kitch- 
ens, over  doors,  windows,  or  in  any  location  where  the  visits  of 
the  meter  reader  or  tester  will  cause  annoyance  to  or  inconvenience 
the  consumers. 

(c)  Meter  locations  should  be  such  that  they  are  easily  ac- 
cessible for  reading,  testing,  and  making  necessary  adjustments 
and  repairs.  When  a  number  of  meters  are  placed  on  the  same 
meter  board  the  distance  between  centers  should  not  be  less  than 

P.U.R.1916F. 


Digitized  by 


Google 


868  COLORADO  PUBLIC  UTILITIES  COMMISSION. 

15  inches,  and  each  meter  loop  should  be  so  tagged  or  marked 
^  as  to  indicate  the  circuit  metered.    Meters  should  preferably  be 
not  less  than  4  feet  nor  more  than  7  feet  above  the  floor  or  a  suit- 
able platform. 

Bide  Si. 

Meter  Testing  F<iciliiie8  and  Eqvipment:  (a)  Each  utility 
furnishing  metered  electric  service  shall,  unless  specifically  ex- 
cused by  the  Commission,  provide  such  meter  laboratory,  stand- 
ard meters,  instruments,  and  other  equipment  and  facilities  as 
may  be  necessary  to  make  the  tests  required  by  these  rules.  Such 
equipment  and  facilities  shall  be  acceptable  to  the  Commission, 
and  shall  be  available  at  all  reasonable  times  for  the  inspection 
of  its  authorized  representatives. 

(b)  (1)  Each  utility  furnishing  metered  electric  service  shall 
provide  such  portable  indicating  electrical  testing  instruments 
or  wattrhour  meters  of  suitable  range  and  type  for  testing  service 
watt-hour  meters,  switch-board  instruments,  recording  voltmeters^ 
and  other  electrical  instruments  in  use,  as  may  be  deemed  neoeft- 
sary  and  satisfactory  by  the  Commission. 

(2)  For  testing  the  accuracy  of  portable  watt-hour  meters, 
commonly  called  "rotating  standards,"  and  other  portable  in- 
struments used  for  testing  service  meters,  each  utility  not  specifi- 
cally excused  by  the  Commission,  as  provided  for  in  §  (a)  of 
this  rule,  shall  provide  as  reference  or  check  standards  suitable 
indicating  electrical  instruments,  wattmeters,  watt-hour  meters, 
or  any  or  all  of  them  hereafter  called  "reference  standards." 
Such  reference  standards  may  be  of  the  service  type  of  watt-hour 
meters,  but,  if  so,  such  watt-hour  meters  shall  be  permanently 
mounted  in  the  meter  laboratory  of  the  utility  and  be  used  for  no 
other  purpose  than  for  checking  rotating  standards. 

Reference  standards  of  all  kinds  shall  be  submitted  at  least 
once  each  year  to  the  Standardizing  Laboratory  of  the  University 
of  Colorado,  or  to  some  laboratory  of  recognized  standing,  for 
the  purpose  of  test  and  adjustment.  Utilities  maintaining  stand- 
ardizing laboratories  will  be  permitted  to  make  their  own  tests 
and  certifications  of  reference  standards,  provided  the  instru- 
ments and  methods  in  use  are  acceptable  to  the  Commission. 

f3)   All  portable  watt-hour  meters  (rotating  standards)  shall 
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be  compared  with  the  reference  standards  at  least  once  a  week 
for  commutator  types,  and  once  in  two  weeks  for  induction  types, 
during  the  time  such  portable  standards  are  being  regularly 
used.  Unless  accompanied  by  a  calibration  card,  if  such  check 
shows  any  portable  watt-hour  meter  to  be  in  error  more  than  1 
per  cent  plus  or  minus  at  any  load  at  which  the  standard  will  be 
used,  the  meter  shall  be  tested,  adjusted,  and  certified  in  the 
Standardizing  Laboratory  of  the  University  of  Colorado  or  at 
some  standardizing  laboratory  of  recognized  standing.  Each 
portable  watt-hour  meter  (rotating  standard)  shall  at  all  times 
be  accompanied  by  a  certificate  or  calibration  card  signed  by 
the  proper  authority,  giving  the  date  when  it  was  last  certified 
and  adjusted.  Becords  of  certifications  and  calibrations  shall 
be  kept  on  file  in  the  office  of  the  utility. 

(4)  All  portable  indicating  electrical  testing  instruments, 
Buoh  as  voltmeters,  ammeters,  and  wattmeters,  when  in  r^ular 
use  for  testing  purposes,  shall  be  checked  against  suitable  refer- 
ence standards  at  least  once  a  week  when  continually  in  use,  and 
if  found  appreciably  in  error  at  zero,  or  more  than  1  per  cent  of 
full  scale  value  at  commonly  used  scale  deflections,  shall, 
unless  accompanied  by  a  calibration  card,  be  adjusted  ^d  cer- 
tified in  some  laboratory  of  recognized  standing. 

Bide  85. 

Accuracy  Requirements  for  Service  Wait-Hour  Meters:  (a) 
No  service  watt-hour  meter  that  has  an  incorrect  register  con- 
stant, test  constant,  gear  ratio,  or  dial  train,  or  that  registers 
upon  no  load  ("creeps"),  shall  be  placed  in  service  or  allowed 
to  remain  in  service  without  proper  adjustment  and  correction. 

(b)  No  service  watt-hour  meter  that  has  an  error  in  registra- 
tion of  more  than  plus  2  or  minus  3  per  cent  at  light  load,  or 
plus  or  minus  2  per  cent  at  heavy  load,  shall  be  placed  in  service. 
Whenever  on  installation,  periodic,  or  any  other  tests,  a  meter  is 
found  to  exceed  these  limits,  it  must  be  adjusted.  A  meter  creeps 
when,  with  all  load  wires  disconnected,  the  moving  element  makes 
one  complete  revolution  in  ten  minutes  or  less. 

(c)  Light  load  shall  be  construed  to  mean  approximately  5  to 
10  per  cent  of  the  rated  capacity  of  the  meter.    Heavy  load  shall 
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be  construed  to  mean  not  less  than  60  per  cent  nor  more  than  100 
per  cent  of  the  rated  capacity  of  the  meter. 

(d)  Meters  installed  with  instrument  transformers  or  shunts 
shall  be  tested  jointly  with  such  transformers  or  shunts;  other- 
wise the  ratio  of  transformation  of  the  transformers  and  the  re- 
sistance of  the  shunts  must  have  been  previously  determined  with- 
in five  years  and  be  on  file  at  the  office  of  the  utility  for  use  in 
calculatii^  the  results  of  tests  made.  All  such  calibration  tests 
mus^  have  been  made  by  a  laboratory  of  recognized  standing  or 
by  the  utility  using  apparatus  and  methods  approved  by  this  Com- 


mission. 


BvleSe. 


Installation  Tests:  All  service  watt-hour  meters  shall  be  test- 
ed and  adjusted  to  register  accurately  to  within  the  limits  speci- 
fied in  rule  35^  and  to  otherwise  conform  with  the  requirements 
of  that  rule,  either  before  installation  or  within  sixty  days  aftw 
installation.  Each  commutator  meter  and  direct-current  meter 
shall  be  tested  and^djusted  within  sixty  days  after  installation. 
Whenever  possible  all  meters  should  be  tested  after  being  in- 
stalled for  service,  at  which  time  they  should  be  checked  for  cor- 
rect coBnection,  suitable  location,  and  proper  mechanical  condi- 
tion. 

BvleS?. 

Periodic  Tests:  (a)  All  types  of  watt-hour  meters  installed 
upon  consumers'  premises  shall  be  periodically  tested  according 
to  the  following  schedule: 

Schedule  for  Periodie  Teeting  of  WaH-Howr  Meters. 


Rated  Capacity  of  Meter  in 

Amperes  or  Kilovolt 

Amperes. 

To  Be  Tested 

at  Least  Onoe 

in  Every 

Direct-Current  Meters 

Exceeding  500  amperes 

600  amperes  to  15  amperes 

15  amperes  and  less 

12  months 
18  months 
24  months 

Alternating-current  Meters: 
1.  Single  Phase 

£zoeedlnfir  25  amneres 

24  months 

25  amperes  and  less 

34  months 

2.  Polyphase  

50  kiloYolt  amperes  and  less  . . . 

12  monthfl 

24  months 
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(b)  All  watt-hour  meters  in  service  on  and  after  January  1, 
1917,  for  which  there  is  no  record  on  file  at  the  utility's  office 
of  tests  made  within  the  period  of  time  specified  for  that  class  and 
rating  of  meter  shall  be  tested  as  soon  as  possible.  In  no  case 
shall  the  time  subsequent  to  such  test  exceed  the  period  of  test 
for  meters  of  that  class  and  rating  as  specified  in  Hub  rule. 

Rule  S8. 

Request  Tests:  Each  utility  furnishing  metered  electric  serv- 
ice shall  make  a  test  of  the  accuracy  of  any  electric  service  meter 
free  of  charge  upon  request  of  a  consumer;  provided  that  the 
meter  has  not  been  tested  within  the  twelve  months'  period  prior 
to  such  request,  and  provided  that  the  consumer  will  accept  the 
results  of  such  test  as  a  basis  for  the  settlement  of  the  difference 
claimed.  A  written  report  giving  the  result  of  such  test  shall 
be  made  to  the  consumer  requesting  same,  the  original  record 
being  kept  on  file  at  the  office  of  the  utility  for  a  period  of  at 
least  two  years. 

RuUS9. 

Tests  hy  Commission:  (a)  Any  service  watt-hour  meter  will 
be  tested  by  an  employee  of  the  Commission  upon  written  appli- 
cation by  the  consumer.  Eor  such  test  a  fee  shall  be  forwarded 
to  the  Commission  by  the  party  making  application  for  the  test, 
which  fee  shall  be  refunded  to  the  consumer  by  the  utility  if  the 
meter  be  found  fast  beyond  the  limits  prescribed  in  rule  40. 
The  schedule  of  fees  for  Commission  tests  of  watt-hour  meters 
is  as  follows: 

(1)  For  oontinuous  current  and  single-phase  meters  operating  on 

600  volts  or  less,  up  to  and  including  26  amperes  rated  capacity 

of  the  meter  element,  each  .'. $2.00 

(2)  For  each  additional  50  amperes  or  fraction  thereof OJM) 

(3)  For  single-phase  meters  above  600  volts  and  for  polyphase  meters 

with  or  without  instrument  transformers  up  to  and  including 

25  kilowatts  rated  capacity  8.00 

(4)  For  each  additional  25  kilowatts  rated  capacity  or  fraction  there- 

of        8.00 

(b)  Upon  written  application  to  the  Commission  by  any 
electric  utility,  the  Commission  will  make  a  test  on  any  of  the 
utility's  service  meters  upon  payment  of  the  scheduled  fee, 
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Bvie  Jfi. 

Adjustment  of  Bills  for  Meter  Errors:  (a)  If  on  test  of  any 
service  watt-hour  meter,  made  upon  the  request  of  the  consumer, 
by  either  the  utility  or  the  Commission,  it  is  found  to  be  more 
than  3  per  cent  fast  at  any  load,  additional  tests  shall  be  made 
to  determine  the  average  error  of  the  meter. 

(b)  Average  Error:  The  average  error  of  a  meter  in  tests 
made  by  the  Commission  or  the  utility  at  the  request  of  the  con- 
sumer shall  be  defined  as  one  half  the  algebraic  sum  of  (1)  the 
error  at  light  load,  and  (2)  the  error  at  heavy  load. 

(c)  When  a  meter  is  foimd  to  have  a  positive  average  error ; 
that  is,  is  fast  in  excess  of  3  per  cent  in  tests  made  at  the  request 
of  the  consumer  by  either  the  Commission  or  the  utility,  the 
utility  shall  refund  to  the  consumer  an  amount  equal  to  the  ex- 
cess charged  for  the  kilowatt  hours  incorrectly  metered  for  a 
period  equal  to  one  half  of  tiie  time  elapsed  since  the  last  previous 
test,  but  not  to  exceed  six  months. 

(d)  When  a  meter  is  found  to  have  a  n^ative  average  error 
— ^that  is,  is  slow — in  excess  of  3  per  cent  in  tests  made  at  the 
request  of  the  consumer  by  either  the  Commission  or  the  utility, 
the  utility  may  make  a  charge  to  the  consumer  for  the  kilowatt 
hours  incorrectly  metered  for  a  period  equal  to  one  half  of  the 
time  elapsed  since  the  last  previous  test,  but  not  to  exceed  six 
months. 

(e)  If  a  meter  is  found  not  to  register  for  any  period,  the 
utility  shall  estimate  a  charge  for  the  kilowatt  hours  used  by 
averaging  the  amounts  restored  over  similar  periods  preced- 
ing or  subsequent  thereto,  or  over  corresponding  periods  in  pre- 
vious years. 

Bule  J^l. 

Inspection  of  Incandescent  Lamps:  Each  utility  supplying 
electricity  for  incandescent  lighting  shall  inspect  in  a  general 
way  the  incandescent  lamps  of  each  consumer,  to  whom  free  lamp 
renewals  are  supplied,  at  least  once  every  two  years,  and  render 
its  consumers  reasonable  assistance  in  securing  incandescent 
lamps  and  other  appliances  best  adapted  to  the  service  furnished- 
It  should  also  see  that  lamps  furnished  consumers  without  charge 
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or  at  prices  less  than  the  open  market  prices,  shall  be  of  such 
efficiency  in  watts  per  candle  when  used  on  the  utility's  circuits 
of  standard  voltage  as  defined  in  rule  31,  that  the  cost  of  light 
per  candle  power  hour  to  consumers  will  not  exceed  the  cost 
per  candle  power  hour  when  incandescent  lamps  of  like  type  are 
bought  in  the  open  market 

Bule  4S. 

Station  Instruments  and  Watt-Hour  Meters:  Each  utility 
shall  install  such  curve  drawing  wattmeters,  indicating  instru- 
ments or  watt-hour  meters  as  may  be  necessary  to  obtain  a  daily 
record  of  the  load,  and  a  monthly  record  of  the  output  of  its 
plants.  Eac^  utility  purchasing  electrical  energy  shall  install 
such  instruments  or  watt-hour  meters  as  may  be  necessary  to 
furnish  full  information  as  to  the  monthly  purchases. 

Water. 
Bute  JtS. 

Purity  of  Water  Supply:  (a)  All  water  furnished  by  any 
utility  for  human  consumption  and  general  household  purposes 
should  be  free  from  disease-producing  organisms,  injurious  chem- 
ical or  physical  substances,  and  agreeable  to  the  sight  and  smell. 

(b)  Water  which  rarely  shows  the  presence  of  the  '^.  coli 
group'^  and  which  has  a  reasonably  low  'T)acterial  count''  under 
the  usual  standard  test  methods  will  ordinarily  be  considered 
safe  from  the  standpoint  of  disease  producing  organisms. 

Rule  U* 

Chemical  and  Bacteriological  Analyses:  (a)  Each  utility 
furnishing  water  for  human  consumption  or  household  purposes 
shall  take  a  sample  monthly,  or  as  much  of  tener  as  this  Commis- 
sion or  the  state  board  of  health  may  require,  from  the  source 
of  supply  or  any  point  in  the  service  designated  by  tliis  Commis- 
sion or  the  state  board  of  health,  in  accordance  with  the  rules 
for  sampling  water  as  prescribed  by  the  state  board  of  health, 
and  shall  forward  same  to  the  state  chemist  at  Boulder,  Colo- 
rado, for  test  and  analysis.  Such  test  and  analysis  shall  be  made 
free  of  charge.     The  result  of  such  test  and  analysis  shall  be 
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recorded  in  triplicate,  one  copy  to  be  furnished  to  this  Ccnninis- 
sion,  one  to  the  state  board  of  health,  and  one  to  the  utilitj. 

(b)  Each  utility  supplying  water  to  a  town  or  city  of  6,000 
inhabitants  or  more,  according  to  the  last  census  of  the  United 
States,  shall  provide  and  use  suitable  testing  equipment  for  mak- 
ing proper  tests  for  bacillus  coli  and  other  bacteria,  and  tests  for 
turbidity  and  quantity  of  matter  in  suspension,  whereby  the 
water  furnished  by  it  to  consumers  shall  be  tested  at  least  once 
a  week  and  at  such  other  times  and  whenever  required  by  this 
CiHumission.  The  results  of  such  tests  shall  be  recorded  in  trip- 
licate^— one  copy  to  be  sent  to  the  state  board  of  health,  one  copy 
to  be  sent  to  this  Commission,  and  one  copy  to  be  retained  by  the 
utility. 

The  Commission  reserves  the  right  to  require,  under  its  supei^ 
vision,  an  extended  bacteriological  as  well  as  physical  and  chemi- 
cal examination,  when  deemed  advisable  for  any  particular 
water  furnished. 

(c)  The  results  of  all  tests  made,  either  by  the  state  chOTaist 
or  by  the  utility,  shall  be  kept  on  file  and  available  for  public 
inspection  for  a  period  of  at  least  two  years.  These  records  must 
indicate  when,  where,  and  by  whom  each  test  was  madei  The 
standard  methods  of  water  analysis  recommended  by  the  Ameri- 
can Public  Health  Association  for  1912,  except  as  hereinbefore 
provided,  should  be  followed  as  regards  chemical,  physical,  and 
bacteriological  examinations  and  collection  of  water,  and  any 
departure  therefrom  should  be  specifically  stated. 

(d)  Whenever  tests  made  by  tiie  state  chemist,  by  the  utili- 
ty, or  for  any  other  purpose  disclose  the  presence  of  bacillus  cdi 
or  a  high  bacterial  count,  the  utility  shall  employ  all  reasonable 
means  to  make  its  water  supply  safe  for  human  and  domestic 
purposes. 

Rule  U5. 

Operation  of  ^'Dead  Ends:''  'T)ead  ends"  in  the  distribut- 
ing mains  should  be  avoided  as  far  as  possible.  Where  such 
"dead  ends"  exist,  they  should  be  flushed  at  least  once  each  week. 
To  insure  compliance  with  this  requirement,  it  is  suggested  that 
where  feasible  all  "dead  ends"  be  equipped  with  hydrants. 
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Bide  Jf6. 

Adequate  Pressure  Required:  Every  effort  shall  be  made  to 
maintain  a  steady  pressure  which  will  not  at  any  time  fall  below 
the  fixed  minimnm  for  domestic  servica  In  addition  to  furnish- 
ing commercial  service,  each  utility  furnishing  fire-hydrant  serv- 
ice must  be  able  at  any  time  Within  reasonable  notice  to  supply 
added  fire  service  in  accordance  with  the  best  standard  practice 
covering  service  to  local  fire-fighting  equipment  and  facilities. 

When  the  forgoing  pressure  requirements  are  outlined  in  a 
reasonable  manner  by  the  ordinances  under  which  tiie  utility 
operates^  they  should  be  complied  with  as  set  forth  therein. 

Rvle  Ji7. 

Pressure  Surveys:  Each  utility  furnishing  water  service  in 
cities  of  1,000  inhabitants  or  more  shall  maintain  a  graphic 
recording  pressure  gauge  at  its  plant,  down-town  office,  or  at  some 
central  point  in  the^distributing  system  or  each  subdivision  there- 
of, where  continuous  records  shall  be  made  of  the  pressure  in 
the  mains  at  that  point 

Utilities  operating  in  cities  of  5,000  or  more  inhabitants  shall 
equip  themselves  with  one  or  more  graphic  recording  pressure 
gauges  in  addition  to  the  foregoing,  and  shall  make  frequent 
records,  each  covering  intervals  of  at  least  twenty-four  hours' 
duration,  of  the  water  pressure  at  various  poipts  on  the  system. 
All  records  or  charts  made  by  these  meters  shall  be  identified, 
dated,  and  kept  on  file,  available  for  inspection  for  a  period  of 
at  least  two  years. 

Rule  i8. 

Meters:  No  service  water  meter  shall  be  allowed  in  service 
which  has  an  incorrect  gear  ratio  or  dial  train,  or  is  in  any  way 
mechanically  defective,  or  shows  an  error  in  measurement  in 
excess  of  3  per  cent,  plus  or  minus,  when  registering  water  at 
stream  flow,  equivalent  to  approidmately  one  tenth,  one  half,  and 
full  normal  rating  under  average  service  pressure.  When  adjust- 
ment is  necessary,  such  adjustment  should  be  made  as  accurately 
as  practicable  for  average  rate  of  flow  under  actual  conditions  of 
installation.     Tests  for  accuracy  shall  be  made  with  suitable 
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testing  devices  in  accordance  with  the  best  modern  water-meter 
practice. 

Buli  Jf9, 

Periodic  Tests:  Unless  otherwise  ordered  by  the  Commis- 
sion each  service  water  meter  installed  shall  be  periodically  re- 
movedy  inspected,  and  tested  in  accordance  with  the  following 
schedule,  or  as  much  of  tener  ais(  the  results  obtained  may  war- 
rant to  insure  compliance  with  the  provisions  of  rule  48. 

Five^ighths  inch  meters,  ten  years,  or  for  each  100,000  cubic 
feet  of  registration. 

Three-fourths  inch  meters,  eight  years,  or  for  each  160,000 
cubic  feet  of  registration. 

One  inch  meters  six  years>  or  for  each  300,000  cubic  feet  of 
registration. 

All  meters  above  one  inch,  every  four  years. 

RuLe  60. 

Request  Teds:  Each  utility  furnishing  metered  water  serv- 
ice shall  make  a  test  of  the  accuracy  of  any  ^rvice  water  meter 
free  of  charge  upon  the  request  of  the  consumer;  provided  that 
the  meter  has  not  been  tested  within  the  twelve  months'  period 
prior  to  such  request,  and  provided  that  the  consumer  will  agree 
to  accept  the  result  of  such  test  as  a  basis  for  the  adjustment  of 
the  difference  claimed.  A  written  report  giving  the  result  of 
such  request  test  shall  be  made  to  the  consumer  requesting  same, 
the  original  recoi'd  being  kept  on  file  at  the  office  of  the  utility 
for  a  period  of  at  least  two  years. 

Rule  51. 

Tests  by  Commission:  (a)  Any  service  water  meter  will  be 
tested  by  an  employee  of  the  Commission  upon  written  applica- 
tion of  the  consumer  for  such  test.  For  such  test  a  fee  shall  be 
forwarded  to  the  Commission  by  the  consuiner  when  making  ap- 
plication, which  fee  shall  be  refunded  to  the  consumer  by  the 
utility  if  the  meter  be  found  fast  beyond  the  limits  prescribed 
in  rule  62.  The  schedule  of  fees  for  Commission  tests  of  water 
service  meters  is  as  follows: 

For  each  meter  not  exceeding  1  inch  capacity $2.50 

For  each  meter  exceeding  1  inch  but  not  exceeding  2  inches  capacity  . .     <L00 

For  meters  exceeding  2  inches  capacity  8.00 
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(b)  Upon  written  application  to  the  Commission  bj  any 
water  utility,  the  Commission  will  make  a  test  on  any  of  the  util- 
ity's service  meters  upon  payment  of  the  scheduled  fee. 

Rule  62. 

Adjustment  of  BUls  far  Meter  Errors:  (a)  If  on  test  of  any 
service  water  meter,  made  upon  the  request  of  the  consumer,  by 
either  the  utility  or  the  Commission,  it  is  found  to  be  more 
than  4  per  cent  fast,  additional  tests  shall  be  made  to  determine 
the  average  error  of  the  meter, 

(b)  Average  Error:  The  average  error  of  a  water  meter  in 
tests  made  by  the  Commission  or  the  utility  at  the  request  of  the 
consimier  shall  be  defined  as  one  third  of  the  algebraic  sum  of 
the  errors  when  tested  in  accordance  with  rule  47. 

(c)  When  a  meter  is  found  to  have  a  positive  average  error 
— ^that  is,  is  fast — in  excess  of  4  per  cent  on  tests  made  at  the 
request  of  the  consumer  by  either  the  Commission  or  the  utility, 
the  utility  shall  refund  to  the  consumer  an  amount  equal  to 
the  excess  chained  for  the  water  incorrectly  metered  for  a  period 
equal  to  one  half  of  the  time  elapsed  since  the  last  previous  test, 
provided  that  this  period  does  not  exceed  one  year. 

(d)  When  a  water  meter  is  found  to  have  a  negative  aver- 
age error — ^that  is,  is  slow — in  excess  of  4  per  cent  in  tests 
made  at  the  request  of  the  consumer  of  either  the  Commission 
or  the  utility,  the  utility  may  make  a  charge  to  the  consumer  for 
the  water  incorrectly  metered  for  a  period  equal  to  one  half  of 
ike  time  elapsed  since  the  last  previous  test^  provided  that  this 
period  does  not  exceed  one  year. 

(e)  If  a  meter  is  found  not  to  register  for  any  period,  the 
utility  shall  estimate  a  charge  for  the  water  used  by  averaging 
the  amounts  registered  over  similar  periods  preceding  or  subse- 
quest  thereto,  or  over  corresponding  periods  in  previous  years. 

Rule  6S. 

Meter  Testing  Equipment:  Each  utility  furnishing  metered 
water  service  in  cities  of  1,500  or  more  inhabitants  shall  main- 
tain suitable  water-meter  testers,  and  keep  same  in  proper  ad- 
justment so  as  to  accurately  roister  the  condition  of  the  meters 
at  all  times.     . 
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Each  water-meter  tester  must  be  accompanied  by  a  certifi- 
cate  of  calibration  indicating  that  the  volumes  or  weighing  de- 
vices used  have  been  referred  to  proper  standards,  which  stand- 
ards have  been  certified  by  the  National  Bureau  of  Standards,  or 
some  testing  laboratory  or  other  authority  of  recognized  standing. 

Meter  testers  must  be  located  in  a  large  comfortable  work- 
ing space,  easily  accessible,  and  equipped  with  all  necessary  facil- 
ities and  accessories.  They  must  be  available  for  inspection  and 
use  at  all  reasonable  hours  by  the  authorized  representatives  of 
this  Commissicm. 


OOIiORA]>0  PUBIilC  VniimBS  OOMMISSIOir. 

BB  APPLICATIONS  OP  UTnJTIES  TO  GRANT  INPOEMAL 

REPARATION. 

[Qenend  Order  No.  18.] 

Ab  ordo'  pre«cribiiig  rules  as  to  anthorisn^  or  awmrding  repum- 
tkm,  with  a  form  of  application  for  authority,  was  adopted  bj  the 
Colorado  Commission  to  be  effectire  Novembtf  1,  If  It. 

[October  5,  1916.] 

Gkste&ai.  order  No.  IS  on  reparation. 

Bt  the  Commissioii:  Upon  the  filing  of  a  complaint  on  the 
formal  docket  petitioning  for  reparation,  the  Commission  is  an- 
thorired  by  §  56  of  the  act  to  order  a  pnWic  utility  to  grant 
Tvpamtion,  with  interest  from  the  date  of  collection,  to  the  com- 
pU:nAnt  after  it  has  K^n  found  npon  investigation  that  the  rates 
collected  were  exces^sive  or  discriminatory,  prv»vided  the  com- 
plaint shall  have  been  fi!ed  with  the  Commission  within  two 
years  from  the  tirr.e  the  cause  of  ac^"on  accrues^  aivi  pr^^vided, 
fur;ber,  no  disoriin:na:ion  will  result  from  sr»ch  reycrarirn.  It 
is  also  au:h?r:ro*i  by  §  17  •.  c"^  of  the  act  to  permit  pr.blic  TitiHtics 
to  TT.aie  rerdiratioc*  uivn  arrliv^a'ion  from  the  utility  in  :he  man- 
ner pwserIS?\l  in  ra>  XIII  of  the  Rules  of  Practi.'^  and  Pro- 
e^jre*  wion  the  Coniniission  shall  de«n  5«ch  reparatioTi  to  be 
;*.Tst  a:id  rt^isonsVle  and  result  in  no  dtseriminatioiL 
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The  Commission,  to  simplify  the  procedure  in  reparation  ap- 
plications from  public  utilities,  enters  all  such  applications  on  a 
special  reparation  docket,  which  is  informal  only  in  respect  to 
the  form  of  pleadings,  and  orders  in  such  cases  must  be  regarded 
as  formal  orders  as  fully  in  all  respects  as  orders  in  formal  cases. 

The  instances  in  which  the  Commission  will  authorize  refund 
or  reparation  in  an  informal  way  will  be  confined  to  those  in 
which  the  informal  showing  develops  plainly  a  case  in  which  the 
Commission  would  award  reparation  on  formal  hearing,  and  in 
which  an  adjustment  agreeable  to  shippers  or  consumers  and  the 
public  utilities,  and  in  conformity  with  the  provisions  of  the  law 
is  reached. 

When  an  informal  or  formal  reparation  order  has  been  made 
by  the  Commission,  the  principle  upon  which  it  is  based  extends 
to  all  like  service,  but  no  refunds  may  be  made  by  the  carrier 
upon  such  like  service  except  upon  specific  authority  from  the 
Commission  therefor. 

In  cases  involving  refund  of  alleged  overcharges  and  in  which 
the  lawful  tariff  rates  have  been  applied,  reparation  will  be  au- 
thorized under  informal  proceedings  only  when  the  utility  ad- 
mits the  unreasonableness  of  the  rate  charged,  and  it  is  shown 
that  within  a  reasonable  time,  not  exceeding  six  months,  after 
the  service  has  been  rendered,  it  has  incorporated  in  its  tariffs 
the  rate  upon  the  basis  of  which  adjustment  is  sought  and  has 
thus  made  that  rate  lawfully  applicable.  Adjustment  of  an  ap- 
plication of  this  character  that  is  filed  with  the  Commission  six 
months  after  the  service  has  been  rendered  may,  however,  be 
authorized,  even  if  more  than  six  months  have  elapsed  between 
the  date  of  the  service  rendered  and  the  effective  date  of  the 
tariff  rate  or  regulation  that  forms  the  basis  of  such  adjustment. 

Authority  for  refund  on  account  of  reduced  rates  or  changed 
tariff  regulations  shall  include  a  clause  providing  that  the  new 
rate  or  regulation  upon  the  basis  of  which  reparation  is  granted 
shall  not  be  exceeded  for  a  period  of  at  least  one  year,  which 
shall  run  from  the  date  of  the  authorization,  and  not  from  the 
date  when  the  reduced  rate  or  new  regulation  became  effective. 

The  Commission  will  not  recognize  as  a  basis  for  reparation 
any  rate,  rule,  or  regulation  which  is  not  on  file  with  it. 

While  it  is  the  policy  of  the  Commission  to  entertain  com- 

P.U.R.1916F. 


Digitized  by 


Google 


880  COLORADO  PUBLIC  UTILITIES  COMMISSION. 

plaints  instituted  on  behalf  of  shippers  or  consumers  by  traffic 
or  credit  bureaus,  in  all  such  cases  where  reparation  is  awarded, 
the  order  will  require  payment  to  be  made  by  the  utility  either 
to  the  consignor  or  consignee,  as  their  interest  may  appear,  in 
the  case  of  common  carriers  and  to  the  consumer  in  the  ease  of 
other  utilities. 

All  informal  applications  for  reparation  filed  with  the  Com- 
mission on  or  after  the  effective  date  of  this  order  shall  be  filed 
within  two  years  from  the  time  the  cause  of  action-  accrues. 

Reparation  will  not  be  awarded  on  the  formal  or  special 
docket  in  any  case  where  the  utility  has  reduced  a  rate  simply  in 
order  to  meet  the  lower  rate  of  a  competitor.  Any  other  course 
of  action  not  only  deprives  the  competitor  of  the  natural  benefit 
of  its  lower  rate,  but  tends  to  destroy  the  inducements  for  mak- 
ing a  lower  rate.  Moreover,  any  otier  course  of  action  is  de- 
moralizing, in  that  it  enables  the  utility,  before  its  own  lower 
rate  has  become  effective,  to  assure  shippers  or  consumers  that 
they  may  take  advantage  of  the  service  rendered  by  that  utility 
notwithstanding  its  higher  rate  and  afterwards  secure  reparation 
on  the  basis  of  the  lower  rate  of  its  competitor.  Where  there  is 
a  difference  in  rates  between  two  utilities,  the  shippers  and 
consumers  must  understand  that  they  may  get  the  benefit  of  the 
lower  rate  only  by  obtaining  the  service  from  the  utility  pub- 
lishing the  lower  rate. 

Applications,  duly  verified,  for  authority  to  make  reparation 

shall  be  addressed  to  Public  Utilities  Commission  of  the  State 

of  Colorado,  Denver,  Colorado,  and  in  the  form  below,  and  uiust 

be  over  the  signature  of  the  officer  duly  authorized  to  file  such 

applications.    In  case  two  or  more  utilities  are  involved  in  the 

application  the  proper  officer  of  each  such  utility  shall  sign  the 

same. 
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BE  APPLICATIONS  TO  GRANT  INFORMAL  REPARATION.        Ml 

BEFOEE 

THE  PXJBIJO  UTILITIES  COMMISSION 

of  the 

STATE  OF  COLORADO. 


CompUmumt, 
vs. 


Reparation  Application  No.  . . . 

Applicants  No.  

Co.  Claim  No.  . . . 

Request  for  authority  to  refund 
$   


Defendant. 

To  The  Public  Utilities  Commission  of  the  State  of  Colorado, 
Denver,  Colorado. 

The respectfully  applies 

under  §  17  (c)  of  the  Public  Utilities  act,  and  in  full  compliance 
with  the  requirements  of  General  Order  No.  18,  for  an  order 
authorizing  the  payment  to  the  above-named  claimant  . . . . ,  of 

,  State  of ,  of  the  sum  of 

($ .....),  as  special  reparation  in 

connectiopi  with  the  following : 

(State  full  reference  to  shipments  made  or  service  rendered.) 

The  aggregate  charges  actually  collected,  $ ,  date 

paid ,  19. ..    By  whom  paid 

The   rates   lawfully   applicable   at   the  time  the   service   was 

rendered : 

(Give  full  reference  to  rates,  showing  Colo.  P.  U.  C.  No.,  etc.) 

The  rate  sought  to  be  applied : 
(Give  full  reference  to  rates,  showing  Colo.  P.  U.  C.  No.,  etc.) 

The  aggregate  charges  at  the  claimed  rate  would  be  $ 

Explanations  and  comments: 
(Here  may  follow  such  general  comments  or  explanations  as  the 

case  may  require.) 

Exhibit  1,  attached,  is  a  statement  of  billing  in  the  standard 
form,  and  corresponds  to  the  checked  billing  of  the  auditing  de- 
partment    (Applies  to  common  carriers  only.) 

The  undersigned  who  makes  this  application  in  the  name 
of  his  company  certifies  that  he  has  familiarized  himself  with 
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all  the  facts  and  figures  upon  whicli  this  application  for  repara- 
tion is  made  and  knows  the  same  to  be  correct* 

Co., 

Defendant 

,  191..  By 

• ,  Colo.  Its • 

Subscribed  and  sworn  to  before  me  tiiis 
day  of 191.. 


Notary  Public 
The  undersigned  company  joins  in  the  foregoing  application. 

Co., 

,19..  By 

,  Colo.  Its 

Subscribed  and  sworn  to  before  me  this 
day  of ,  19 .  • 


Notary  Public. 


The  Public  Utilities  Commission  of  the  State  of  Colorado,  S. 
S.  Kendall,  Qeo.  T.  Bradley,  M.  H.  Aylesworth,  CommiRaionfflrs. 
(SeaL> 


DISTRICT  OF  OGLUBIBIA  PUBLIC  UTILITIES  COMMISSIOir. 

BE  STANDARDS  POE  ELECTRIC  RAILWAY  SERVICE. 

[Order  No.  188;  P.  U.  C.  No.  1228/84.] 

Service  —  Street  railtoaya  —  Standards. 

Regfulations  as  to  standards  for  electric  railway  serrice  were  pre- 
scribed by  the  District  of  Columbia  Comniission,  to  be  effective  Novem- 
ber 1,  1916. 

[September  25,  1916.] 

Pbooeedinos  to  standardize  the  service  of  electric  railways; 
regulations  prescribed. 
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By  the  Commission:  From  the  time  the  Commission  com- 
menced its  supervision  of  electric  railway  service,  the  neces- 
sity was  felt  for  a  measure  of  that  service  and  for  a  standard 
to  be  applied  thereto.  Previous  to  the  enactment  of  the  Public 
Utilities  law  the  regulation  of  this  segrvioe  in  the  District  of 
Columbia  was  under  the  control  of  the  Interstate  Commerce 
Commission.  That  Commission  promulgated  orders  fixing  maxi- 
mum headways  on  most  of  the  lines  during  rush  hours.  When 
the  jurisdiction  was  transferred  to  this  Commission,  the  electric 
railways  made  request  that  these  orders  be  revoked  during  the 
summer  months,  since  they  called  for  too  much  service  during 
that  period,  and  requested  changes  in  headway  on  certain  lines 
as  prescribed  in  (orders  on  account  of  changed  conditions.  Pre- 
scribing headway,  while  a  feasible  method  of  requiring  satis- 
factory service,  lacks  flexibility.  For  this  reas(A,  several 
Commissions  have  made  exhaustive  studies  with  a  view  to  estab- 
lishing standards  of  service  in  order  that  the  service  furnished 
will  vary  with  the  demand  for  service,  as  it  should,  and  in  order 
to  place  on  the  electric  railways  the  burden  of  changing  service 
with  the  demand,  where  such  burden  should  be  placed.  It  is 
believed  that  the  general  principles  herein  embodied  are  sound, 
and  that  their  application  will  be  successful  where  the  coK>pera- 
tion  of  the  electric  railways  exists,  but,  on  account  of  the  com- 
plexity of  the  problem,  where  such  co-operation  is  lacking  it  may 
be  found  necessary  to  revert  to  the  less  flexible  and  more  drastic 
form  of  supervision  by  prescribing  headway. 

Having  in  mind  the  possible  adoption  of  standards  of  service 
for  the  District  of  Columbia,  studies  of  the  application  to  this 
service  of  the  principles  involved  were  made  and  a  public  hearing 
was  held  on  October  26,  1914.  After  additional  studies,  a  second 
public  hearing  was  held  on  June  19,  1916.  Further  studies 
were  then  made  and  many  conferences  held  with  representatives 
of  the  electric  railways.  A  complete  draft  of  a  proposed  order 
was  finally  made  and  furnished  to  all  interested  parties,  and 
another  hearing  held  on  September  6,  1916. 

In  determining  what  standards  should  be  applied,  the  Com- 
mission has  refrained  from  changing  materially  the  service  which 
is  being  furnished  on  the  average  by  the  electric  railways  in  the 
District  of  Columbia.    A  close  relation  naturally  exists  between 
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the  service  and  the  price  to  be  paid  therefor.  The  valuations  of 
the  electric  railways  will  be  completed  in  the  near  future,  at 
which  time  the  Commission  will  be  in  a  position  to  determine 
what  is  fair  and  adequate  service^  and  what  are  fair  and  reason- 
able rates  therefor. 

The  purpose  of  the  preeent  proceedings  is  to  set  forth  a  means 
of  measuring  service^  and,  by  that  measure,  to  standardize  the 
service  in  the  District  of  Columbia.  Observaticms  showed  that 
the  service  being  furnished  in  the  District  of  Columbia  consists 
in  general  in  furnishing  a  seat  per  passenger  during  nonrush 
traffic,  and  in  furnishing  seats  and  standing-  area  during  rush 
traffic  Studies  made  of  many  observations  showed  that  uncom- 
fortable crowding  results  if  less  than  3  square  feet  of  standing 
area  per  standing  passenger  are  furnished;  that  this  does  not 
vary  materially  witii  the  type  of  cars  in  use  in  the  District  of 
Columbia;  that,  on  account  of  the  great  variety  of  types  of  cars 
operated,  it  is  not  practicable  to  express  a  rush-traffic  standard 
in  a  number  of  seats  per  hundred  passengers,  but  such  standard 
can  best  be  expressed  in  a  number  of  square  feet  of  standing 
area  per  standing  passenger;  that  a  standard  of  service  should  be 
based  on  service  furnished  on  the  average  over  a  period  of  time, 
such  as  a  half  hour  for  rush  traffic  and  an  hour  for  nonrush  traf- 
fic; that,  due  to  variation  in  the  demand  for  service  and  irr^u- 
larity  of  headway  between  cars  under  service  conditions  in  the 
District  of  Columbia,  it  is  necessary  to  furnish  26  per  cent  more 
seats  than  passengers  on  the  average  during  an  hour  of  nonrush 
traffic,  and  2J  times  3  square  feet  of  standing  area  per  standing 
passenger  on  the  average  during  a  half  hour  of  rush  traffic,  in 
order  that  the  number  of  cars  with  standing  passengers  during 
nonrush  traffic  and  the  number  of  cars  carrying  standing  pas- 
sengers furnished  with  less  than  3  square  feet  of  standing  area 
will  be  reduced  to  a  reasonably  small  number ;  that  the  resulting 
standards  of  100  seats  per  80  passengers  during  nonrush  traffic 
and  7  square  feet  of  standing  area  per  standing  passenger  during 
rush  traffic  are  now  practically  complied  with  on  the  large  ma- 
jority of  lines  in  the  District  of  Columbia  during  most  of  the 
day. 

In  computing  the  number  of  square  feet  of  standing  area  of 
P.UJR.1916F. 
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each  car,  front  platf onns  with  no  rail  behind  motormen  are  not 
considered  as  standing  area ;  only  such  space  of  front  platforms 
equipped  with  a  rail  behind  motorman,  as  is  located  behind  the 
rail,  assumed  extended  transversely  across  platform  when  not  com- 
pletely isolating  motorman,  is  considered  as  standing  area;  the 
total  unencumbered  floor  area  of  the  car  body,  exclusive  of  10 
inches  knee  room  alongside  of  each  Iwigitudinal  seat^  is  considered 
as  standing  area;  the  total  unencumbered  floor  area  of  back  plat- 
forms is  considered  as  standing  area,  except  for  cars  of  the 
p.  A.  Y.  B.  type  having  a  swinging  exit  door,  where  the  area  be- 
hind the  conductor's  railing  is  excluded  to  permit  opening  exit 
door.  In  computing  the  seating  capacity  of  cars  equipped  with 
continuous  Icmgitudinal  seats,  approximately  17  indies  is  a^ 
lowed  per  passenger.  Only  such  seats  as  are  simultaneously 
available  are  included. 

In  order  to  reduce  tiie  amount  of  labor  involved  in  compiling 
the  results  of  traffic  observations^  it  is  found  desirable  to  have  the 
half -hourly  rush  periods  and  hourly  nonrush  periods  commence 
only  at  the  quarter  hour  points  of  tibe  hour. 

While  it  is  realized  that  an  intermediate  standard  for  trau' 
sition  periods  has  been  found  advisable  in  some  instances^  yet 
these  periods  in  the  District  of  Columbia  are  somewhat  abnormal 
on  accoimt  of  the  simultaneous  opening  and  closing  of  many 
large  offices,  and  the  application  of  the  standards  is  simplified  by 
having  only  two  standards.  For  these  reasons,  such  an  inter- 
mediate standard  is  omitted,  and  the  periods  defined  as  rush 
traffic  are  extended  to  include  these  possible  transition  periods. 

The  matter  of  schedules  is  of  importance  in  connection  with 
compliance  with  the  standards  of  servica  In  order  to  enforce 
the  standards,  it  is  essential  tiiat  all  cars  be  operated  according 
to  schedules  on  file  with  the  Commission. 

The  matter  of  the  application  of  the  standards  has  been  given 
careful  consideration.  In  general  when  standards  for  public 
service  are  established,  the  obligation  to  furnish  service  conformr 
ing  therewith  rests  on  the  utilities-  There  appears  to  be  no  rea- 
son why  this  should  not  be  the  case  in  electric  railway  service. 
Therefore  it  would  be  the  duty  of  the  electric  railways  to  make 
observations  to  prevent  the  service  from  lagging  behind  the  de- 
mand.   As  a  matter  of  convenience  and  in  order  to  obtain  uni- 
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formi^  of  records,  specific  obsenration  points  should  be  estab- 
lished. It  is  found  advisable  in  order  to  eliminate  variations  of 
demand  from  day  to  day  to  consider  the  average  result  of  observa- 
tions made  on.  a  stated  number  of  consecutive  days. 

Because,  the  anticipation  of  future  traffic  cannot  always  be 
accurately  estimated,  it  is  realized  that  a  reasonable  amount  of 
time  should  be  granted  to  the  electric  railways,  in  case  of  non- 
oompliance,  to  permit  of  rearranging  schedules  so  as  to  conform 
with  the  standards. 

At  the  hearings  the  Washington  Railway  &  Electric  Company 
took  the  position  that  there  is  no  authority  in  the  Public  Utilities 
act  for  adopting  any  measurement  or  standard  of  electric  rail- 
way service;  that  the  establishment  of  such  a  standard  involves 
ike  question  of  rate  of  fare;  that  there  are  no  complaints  of  the 
existing  service;  that  standards  would  interfere  with  interstate 
traffic;  and  that  the  Commission  has  no  authority  to  require  the 
electric  railways  to  make  observations  of  traffic  nor  to  require 
the  procedure  outlined  in  connection  with  noncompliance  notice. 
Changes  have  been  made  in  the  original  draft  relative  to  making 
observations  of  traffic  in  order  to  remove  legally  technical  ob- 
jecticms.  With  these  changes  made,  it  is  believed  that  the  ob- 
.jections  of  this  company  to  the  regulations  are  without  founda- 
tion« 

The  Capital  Traction  Company  recognized  the  desirability  of 
such  standards  from  the  Commission's  point  of  view,  and  directed 
its  attenti<m  to  the  functioning  of  the  proposed  order.  The  com- 
pany suggested  that  the  Commission  go  no  farther  than  the 
establishment  of  a  rush  standard  at  present;  that  this  be  given 
a  trial  for  a  definite  period  of  time  before  formal  adoption;  it 
argued  that  the  order  should  exempt  traffic  covering  periods  of 
unusual  demand  occurring  at  more  or  less  frequent  intervals, 
such  as  baseball  games,  and  unusual  and  extraordinary  demands 
which  cover  periods  of  days,  such  as  inauguration  exercises,  and 
should  also  exempt  cases  where  track  capacity  has  been  reached ; 
that  the  periods  defining  rush  traffic  and  nonrush  traffic  should 
not  be  the  same  for  all  lines  and  for  all  points  on  a  line;  and 
that  more  allowance  should  be  made  for  the  rush  carrying  value 
of  open  cars.  The  Commission  believes  that  the  most  thorou^ 
trial  of  the  regulations  would  result  from  their  formal  adoption, 
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and  that  there  is  no  danger  of  serious  injury  to  the  electric  rail- 
ways from  such  procedure,  since  the  application  of  the  standards 
has  heen  carefully  studied  in  connection  with  traffic  observations, 
and,  as  was  planned  at  the  outset,  it  was  found  that  the  standards 
as  here  adopted  standardize  rather  than  increase  the  service 
which  is  being  furnished  in  the  District  of  Columbia.  And  it 
seems  advisable  to  adopt  standards  for  both  nonrush  and  rush 
periods  so  that  the  electric  railways  and  the  Commission  will  the 
sooner  be  able  to  agree  on  any  modifications  of  the  regulations 
which  may  be  advisable.  The  Commission  has  found  it  im- 
practicable to  include  in  the  regulations  a  g^ieral  clause  ex^oapt- 
ing  from  the  operation. of  the  standards  the  special  classes  of 
traffic  referred  to  without  practically  nullifying  the  effect  of  the 
whole  order.  Special  provision  has  been  n:iade  in  the  order  for 
modifications  and  exemptions,  and  such  cases  as  they  arise  may 
then  be  considered  on  their  own  merit.  The  Comndssion  real- 
izes that  the  periods  of  rush  traffic  are  not  the  same  for  all  lines 
nor  for  all  points  on  a  lina  For  this  reason,  and  for  the  ad- 
ditional reason  that  periods  of  transition  from  rush  to  nonrush 
traffic  are  not  to  be  especiaUy  provided  for  by  a  different  stand- 
ard, in  fairness  to  the  electric  railways  the  rush  periods  have 
been  made  long  enough  to  include  rush  traffic  on  all  parts  of  all 
lines,  as  well  as  transition  periods.  It  is  recognized  that  the  use 
in  this  city  of  the  running  boards  and  the  space  between  seats  on 
open  cars  by  standing  passengers  is  objectionable.  If  such  space 
be  excluded,  open  cars  have  very  little  over-load  capacity,  as  we 
might  call  the  difference  between  the  rush  and  the  nonrush  carry- 
ing capacities  of  a  car.  The  application  of  the  figures  which 
were  used  in  arriving  at  the  carrying  values  of  other  types  of 
cars  gives  a  much  lower  value  for  open  cars  than  that  which  is 
now  being  objected  to.  It  developed  during  the  conferences  that 
such  a  low  value  would  result  in  eliminating  open  cars  from  the 
service,  and  for  this  reason  the  value  was  raised  to  the  seating 
capacity  of  the  car.  The  Commission  does  not  feel  justified, 
however,  in  raising  still  further  this  latter  value. 

It  is,  therefore, 

Ordered: 

(1)  That,  under  the  authority  of  §  8  of  the  District  of  Colum- 
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bia  appropriation  act,  approved  March  4,  1918,  creating  the 
Public  Utilities  Commission,  the  following  regulations  concern- 
ing standards  of  electric  railway  service  in  the  District  of  Colum- 
bia be,  and  the  same  are  hereby,  made  and  prescribed,  and 
obedience  thereto  and  compliance  therewith  are  hereby  required 
of  and  enjoined  upon  all  corporations  and  persons  furnishing 
electric  railway  service  in  the  District  of  Columbia,  their  officers, 
agents,  and  employees. 

(2)  That,  on  application  to  the  Commission  and  for  suffi- 
cient cause  shown,  such  modifications  and  exceptions  may  be 
made  with  reference  to  these  regulations  as  tiie  facts  in  each  case 
shall  warrant  Failure  to  comply  with  any  of  these  regulations 
will  constitute  a  violation  of  the  law  unless  exoq[>tion  has  been 
specifically  authorized  by  the  Commission. 

(3)  That  these  r^ilations  shall  take  effect  November  1, 
1916,  and  shall  continue  in  force  until  modified  by  an  order  of 
the  Commission. 

Begulations. 

Definitions. 

(4)  ITonrush  traffic  is  hereby  defined  as  that  existing  from 
9':15  A.  M.  to  3:45  p.  m.  and  from  6:30  p.  m.  to  10:45  p.  m.  on 
midweek  days,  and  from  9 :15  a.  m.  to  12 :00  noon  and  from  6 :30 
p.  M.  to  10 :45  p.  M.  on  Saturdays. 

Eush  traffic  is  hereby  defined  as  that  existing  from  6 :30  a.  m. 
to  9:15  A.  M.  on  midweek  days  and  Saturdays,  and  &om  8':46 
p.  m.  to  6 :30  p.  M.  on  midweek  days. 

(5)  Midweek  days  are  hereby  defined  as  Monday  to  Friday 
inclusive,  l^al  holidays  excepted. 

(6)  A  traffic  report  is  hereby  defined  as  a  report  on  prescribed 
forms  of  service  rendered,  indicating  the  time  at  which  the  cars 
of  a  line  pass  an  observation  point  in  a  given  direction,  the 
carrying  values  of  these  cars,  and  the  number  of  passengers  car^ 
ried  thereon. 

(7)  An  observation  point  is  hereby  defined  as  a  location  where 
observations  of  service  shall  be  made.  These  locations  shall  be 
prescribed  from  time  to  time  by  the  Commission  for  the  several 
electric  railway  systems. 
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Standards. 

(8)  For  nonrush  traffic,  on  the  average  100  seats  per  80  pas- 
sengers carried  during  a  period  of  one  hour,  the  hour  period  to  be 
measured  commencing  on  the  hour  and  on  the  quarter  hour 
points  of  the  hour. 

(9)  For  rush  traffic,  on  the  average  7  square  feet  of  available 
standing  floor  area  per  passenger  carried  above  the  number  for 
which  seats  are  furnished  during  a  period  of  one-half  hour,  the 
half-hour  period  to  be  measured  commencing  on  the  hour  and  on 
the  quarter-hour  points  of  the  hour. 

(10)  The  tables  attached  to  and  hereby  made  a  part  of  these 
r^ulations  indicate  the  seating  capacity  and  the  available  stand- 
ing floor  area  of  tiie  passenger  cars  now  being  operated  in  the 
District  of  Columbia. 

Exceptions  from  Standards. 

(11)  The  following  traffic  is  specifically  excepted  from  the 
application  of  the  standards  set  forth  in  §§  8  and  9  hereof :  traf- 
fic during  all  periods  of  week  days  not  included  in  §  4  hereof, 
and  all  traffic  during  Sundays  and  legal  holidays.  During  these 
periods  and  days  excepted,  the  Commission  will  require  reason- 
ably adequate  and  satisfactory  service. 

SchediUes. 

(12)  Electric  railways  shall  operate  all  passenger  cars  in  the 
District  of  Columbia  in  accordance  with  schedules  on  file  with 
the  Commission.  This  shall  not  be  construed  to  prevent  ad- 
ditional cars  from  being  placed  in  service  for  special  demands. 

(13)  Schedules  shall  be  filed  with  the  Commission  not  later 
than  the  date  on  which  they  are  to  become  effective.  However, 
schedules  reducing  any  service  during  periods  of  week  days  not 
included  in  §  4  hereof  and  on  Sundays  shall  not  be  filed  unless 
accompanied  by  a  traffic  report  as  defined  in  §  6  hereof  of  serv- 
ice rendered  on  two  consecutive  days  of  similar  character  and 
covering  the  same  period  of  day  as  covered  by  the  reduction  in 
service,  and  shall  not  become  effective  until  approved  in  writing 
by  the  Commission, 
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Observations. 

(14)  Eacli  electric  railway  operating  in  the  District  of  Colum- 
bia will  be  expected  to  make  such  observations  as  will  keep  it 
in  touch  with  the  demand  for  service  in  the  District  of  Columbia. 
The  Bureau  of  Transit  and  Equipment  Inspection  will  make 
such  observations  from  time  to  time  as  may  be  advisable. 

Reports. 

(16)  Each  electric  railway  operating  in  the  District  of  Colum- 
bia shall  submit  periodically  traffic  reports  of  service  rendered  in 
January,  April,  July,  and  October  of  each  year  at  specified 
observation  points.  These  reports  shall  cover  the  service  rendered 
at  each  such  observation  point  in  ^ecified  directions  and  during 
specified  periods  of  three  consecutive  days.  In  interpreting 
"three  consecutive  days,''  periods  and  days  specifically  excluded 
from  the  application  of  the  standards,  as  stated  in  f  11  hereof, 
will  be  omitted.  These  reports  shall  be  submitted  not  later  than 
the  tenth  day  of  the  month  following. 

(16)  Each  electric  railway  operating  in  the  District  of 
Columbia  shall  submit,  in  addition  to  those  required  in  f  16 
hereof,  such  traffic  reports  as  the  Commission  may  direct  in 
writing  from  time  to  time. 

Procedure  in  Case  of  Noncompliance.  . 

(17)  When  it  comes  to  the  knowledge  of  the  Commission 
through  traffic  reports  submitted  either  by  an  electric  railway 
or  by  the  Bureau  of  Transit  and  Equipment  Inspection  cover- 
ing observations  made  on  three  consecutive  days,  omitting 
periods  and  days  specifically  excluded  from  the  application  of 
the  standards  as  stated  in  t  11  hereof,  averaged  over  identical 
hour  periods  in  the  case  of  nonrush  traffic,  and  over  identical 
half-hour  periods  in  the  case  of  rush  traffic,  that  the  service  fur- 
nished at  certain  observation  points  is  below  the  standards,  the 
Commission  may  serve  on  the  electric  railway  involved  a  non- 
compliance notice.  Within  seven  days  after  the  receipt  of  such 
notice,  the  electric  railway  shall  file  with  the  Commission  a 
schedule  which  provides  for  service  complying  with  the  standards 
when  compared  with  the  results  of  the  reports  submitted,  which 
schedule  shall  then  become  effective  immediately. 
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(18)  If  a  noncompliance  notice  is  based  on  traffic  reports 
submitted  by  the  Bureau  of  Transit  and  Equipment  Inspection^ 
the  Commission  will  submit  with  the  notice  a  copy  of  these  traffic 
reports,  and,  if  the  electric  railway  submit,  within  the  seven-day 
period  referred  to  in  §  17  hereof,  similar  traffic  reports  differing 
materially,  in  the  opinion  of  the  Commission,  from  the  Commis- 
sicm's  reports,  joint  reports  shall  be  submitted  by  representatives 
of  the  Commission  and  of  the  electric  railway,  and  the  results  of 
such  joint  reports  shall  then  be  substituted  for  those  determined 
by  the  previous  reports  in  question.  If  the  submission  of  such 
joint  reports  is  authorized  by  the  Commission,  such  authorization 
shall  act  as  a  stay  of  the  noncompliance  notice  so  far  as  it  refers 
to  the  period  and  line  in  question. 

Readway^ 

{19\  The  Oonmiission  recognizes  the  fact  that  frequency  of 

service  is  also  an  element  of  reasonably  satisfactory  service.    The 

Commission  may  therefore  require  a  change  in  any  schedule  in 

which  the  frequency  of  service  is  found  to  be  not  reasonably 

satisfactory. 

NoTB. — ^Tables  are  omitted  ibowing  the  number  of  cars  of  the  varioiis  rail- 
ways, their  square  feet  id  standing  area,  seating  capad^,  passenger-oarrTing 
▼ahie  for  one-'half  honr  rush,  and  passenger-carrying  value  for  one-hour  non- 
rush. 


IDAHO  PUBIilO  UTILITIBS  COMMISSION. 

JOSEPH  H.  PETERSON,  ATTOBNEY  GENERAL, 

v. 

MEADOWS  LIGHT  &  POWER  COMPANY. 

[Case  No.  F-120;  Order  No.  381.] 

Service  ^Improvements  ^Insufficient  revenue '^  Estoppel. 

An  electric  utility  is  estopped  from  claiming  that  its  rerenue 
is  insufficient  to  enable  it  to  improve  its  plant  so  as  to  render  adequate 
service,  where  its  predecessor,  but  three  years  before  in  a  proceeding 
to  admit  competition,  had  represented  that  tiiey  were  supplying  all 
demands  for  service  and  could  readily  double  their  present  capacity, 
and  where  the  Commission  is  convinced  that  the  demand  for  electricity 
is  sufficiently  great  to  warrant  the  ezpenditurt. 

[October  5,  1016.] 
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Complaint  ailing  that  the  service  r^idered  by  defendant 
electric  utility  is  inadequate^  especially  during  period  of  low 
water  and  extreme  cold  weather,  and  that  defendant  has  insuffi- 
cient water  power  to  operate  its  plant;  order  directing  utility  to 
improve  and  enlarge  its  plant. 

Appearances:  D.  A.  Dunning,  Assistant  Attorney  Gteneral, 
attorney  for  plaintiff;  Harris  &  Smith,  of  Weiser,  Idaho,  attor- 
•  neys  for  defendant. 

By  the  Commission:  On  January  15,  1916,  pursuant  to  an 
order  of  this  Commission,  the  attorney  general  of  the  state  of 
Idaho,  filed  a  complaint  against  the  Meadows  Light  &  Power 
Company,  a  corporation,  the  defendant  herein,  alleging,  among 
other  things,  that  the  said  defendant  is  an  electrical  corporation, 
organized  and  existing  under  and  by  virtue  of  the  laws  of  the 
state  of  Idaho,  and  was  and  is  now  operating  an  electrical  plant 
in  Adams  county,  state  of  Idaho,  and  is  generating,  transmitting, 
and  furnishing  electricity  for  light,  heat,  and  power  to  the  public 
in  Meadows,  New  Meadows,  and  the  Valley  of  Meadows,  in  said 
county  of  Adams,  state  of  Idaho;  that  said  electrical  plant  so 
owned  by  the  defendant  is  now  and  for  some  time  has  been  in- 
adequate and  insufficient,  and  that  the  service  furnished  by  the 
defendant  has  been  and  is  inadequate  and  insufficient  The 
specific  all^ations  of  inadequacy  and  inefficiency  are  as  follows : 

(a)  That  said  electrical  plant  and  works  are  wholly  insuffi- 
cient in  size,  capacity,  or  equipment  to  furnish  electricity  for 
the  patrons  thereof  daily  using  such  electricity; 

(b)  That  the  canal,  conduit,  or  ditch  through  which  flows 
the  water  used  for  power  for  developing  or  generating  electricity 
is  not  properly  protected  from  freezing,  or  from  becoming  blocked 
or  gorged  with  ice,  thereby  causing  a  decreased  or  insufficient 
supply  of  water  for  developing  power; 

(c)  That  the  electric  current  generated  and  furnished  by 
the  defendant  is  irregular  and  wholly  insufficient  to  ofpersite 
motors  and  other  electrical  appliances,  and  the  voltage  of  such 
current  is  so  irregular,  unstable,  and  fluctuating  that  the  illumina- 
tion from  electric  lamps  is  inadequate  and  undesirable  for 
domestic  use,  or  at  all ; 

(d)  That  the  said  electrical  plant  has  at  times  been  arbitrarily 
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shut  down  without  just  or  reasonable  cause,  thereby  depriving 
the  public  of  electricity  for  any  and  all  purposes ; 

(e)  That  the  conduit  or  canal  provided  for  carrying  water  for 
developing  poww  is  not  so  constructed  or  equipped  or  maintained 
as  to  provide  water  for  developing  power  sufficient  to  generate  a 
steady  or  adequate  electric  current  for  light,  heat,  or  power. 

The  complaint  prays  that  the  defendant  be  required  and 
directed  to  immediately  provide,  furnish,  install,  operate,  and 
maintain  such  other  or  additional  apparatus,  equipment,  or  facili- 
ties, or  improve  or  make  repairs  to  the  existing  plant,  equipment, 
facilities,  or  apparatus,  or  canal,  conduit,  or  other  physical  prop- 
erty of  such  plant,  as  will  be  sufficient  in  all  respects  to  secure 
adequate  service  and  facilities  to  the  public,  and^to  provide,  in- 
stall, and  maintain  at  its  said  plant,  a  device  or  apparatus  for 
continuously  measuring  and  recording  the  electric  current  gen- 
erated and  furnished  to  its  patrcms,  and  the  records  thereof  be 
furnished  to  this  Commission ;  and  to  provide,  install,  operate,  and 
maintain  such  additional  or  auxiliary  power  as  may  be  necessary 
to  generate  and  deliver  a  stable  and  adequate  electric  current  for 
power,  light,  and  heat. 

To  this  complaint  the  defendant  filed  an  answer,  denying  all 
of  the  material  allegations  of  the  complaint 

A  hearing  was  had  at  New  Meadows,  March  1,  1916,  before 
Commissioner  Graham.  The  delay  in  this  matter  has  been  occa- 
sioned by  the  failure  of  the  parties  to  file  briefs,  the  plaintiff's 
brief  not  being  filed  until  September  9,  1916,  and  the  defend- 
ants brief  filed  October  2,  1916. 

It  appears  from  the  evidence  that  the  defendant's  plant  was 
constructed  something  over  five  years  ago,  and  is  located  about 
2  miles  from  the  village  of  New  Meadows;  that  the  power  is 
developed  from  the  waters  of  Goose  creek ;  that  the  point  of  diver- 
sion  is  from  a  quarter  to  one-half  mile  from  the  plant;  and  that 
from  said  point  of  diversion  the  water  is  conducted  through  an 
open  ditch  with  a  capacity  of  about  1,000  miners^  inches,  thence 
through  a  30-inch  pipe,  leading  to  a  turbine  with  a  47i-foot 
fall,  and  the  electrical  machinery  consists  of  a  50  kw.  generator 
and  a  6  kw.  exciter. 

The  pin  Tit  in  question  was  constructed  by  A.  R  Krigbaum, 
J.  M.  McCuUey,  and  T.  B.  He^dricks  as  copartners,  and  was 
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operated  by  said  parties  up  to  a  short  time  before  the  commence- 
ment of  this  proceeding,  when  the  business  was  incorporated 
under  the  name  of  Meadows  Light  &  Power  Company,  the  said 
copartners  being  the  sole  owners  of  the  outstanding  stock. 

It  is  established  by  the  evidence  that  diiring  the  dry  season  of 
the  year,  when  the  flow  of  water  in  Qooee  creek  has  reached  its 
minimum,  there  is  not  sufficient  water  diverted  to  generate  suffi- 
cient electricity  to  supply  the  demand  upon  the  plant  This  dry 
season  would  last  from  one  to  five  weeks,  depending  upon  the 
character  of  the  season.  The  service  during  this  period  was 
consequently  insufficient  and  inadequate,  varying,  of  course,  with 
the  water  supply,  reaching  the  point  where  the  plant  would  have 
to  be  closed  down  altogether  from  two  days  to  two  weeks  on  ac- 
count of  the  lack  of  water  supply.  Then,  again,  during  the 
severe  portions  of  the  winter,  ice  would  freeze  so  thick  in  this 
open  ditch  that  it  would  practically  cut  off  the  flow.  This  diffi- 
culty was  attempted  to  be  overcome  by  covering  the  ditch  with 
brush,  but  this  plan  proved  ineffective.  During  the  season  of  the 
year  when  the  ice  was  going  out,  the  defendant  had  further  dif- 
ficulties to  contend  with.  During  the  winter  months  the  company 
would  be  short  of  power  ircmi  one  day  up  to  two  weeks,  depend- 
ing upon  the  severity  of  the  winter  season.  These  facts  were 
practically  all  admitted  at  the  hearing  by  the  officers  of  the 
defendant  company. 

The  company  now  claims  that  it  should  not  be  required  to 
make  these  necessary  expenditures,  for  the  reason  that  the 
revenues  from  the  plant  are  not  sufficient  to  pay  the  operating 
expenses  and  taxes  and  allow  a  reasonable  return  upon  the  value 
of  the  property  now  invested  and  used  and  useful  in  the  business. 

This  is  not  the  time  to  enter  such  a  plea,  for  the  reason  that  in 
the  year  1913  B.  Gustad  and  Walter  Hovey  Hill  filed  an  applica- 
tion with  the  Commission  to  be  permitted  to  enter  this  particular 
territory,  and  at  a  hearing  had  on  said  application,  on  the  9th 
day  of  October,  1913,  the  predecessors  in  interest  of  the  present 
company  appeared,  solemnly  stated,  and  promised — using  their 
own  language:  '^That  they  have  at  all  times  been  able  to  supply 
every  demand  for  light  and  power  made  upon  them,  and  they 
are  now  meeting  every  demand,  with  excessive  power  at  their 
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command,  and  they  are  able,  or  will  be  able,  with  an  expenditure 
of  $2,000,  to  double  their  present  capacity." 

Eelying  upon  said  representations  and  promises,  the  Commis- 
sion, in  order  to  protect  the  investment  then  made  by  said  parties, 
denied  the  application  of  Gustad  &  Hill,  and  refused  them  ad- 
mission into  that  territory.  In  a  court  of  equity  the  defendant 
company  would  be  estopped  from  setting  up  any  such  plea. 
The  evidence  does  not  disclose  the  fact  that  the  defendant,  or 
its  predecessors  in  interest^  have,  since  that  time,  expended  a 
single  dollar  f<^  the  extension  or  enlargement  of  its  plant. 

Some  evi(^ce  was  introduced  by  the  defendant  as  to  the  value 
of  the  plant  and  operating  revenues  and  expenses,  but  little 
weight  can  be  given  to  it  by  reason  of  the  manner  in  which  it 
was  presented.  No  valuation  of  the  plant  of  any  kind  was  ever 
attempted,  no  audit  of  books  made,  so  that  at  best  the  evidence 
presented  was  a  mere  guess. 

There  seemed  to  be  no  question  but  that  the  service  rendered 
by  the  defendant  was  very  poor.  It  was  so  unsatisfactory  that 
several  merchants  were  compelled  to  install  auxiliary  gas  service 
in  their  places  of  business  so  that  they  would  be  properly 
equipped  to  do  business.  .Other  patrons  installed  gasolene  power 
plants,  not  being  willing  to  rely  upon  the  service  furnished  by 
the  defendant  company.  These  complaints  in  regard  to  service 
were  general,  and  were  not  confined  to  any  particular  individual 
or  class  of  individuals. 

Under  the  conditions  now  existing,  as  herein  described,  a 
statement  of  the  operating  revenues  at  this  time  would  be  no 
criterion  as  to  what  the  operating  revenues  would  be  if  the  plant 
were  in  first-class  condition  and  good  service  rendered.  Further- 
more, it  is  absolutely  necessary  that  the  defendant  enlarge  and 
extend  its  present  plant  and  better  its  service  to  protect  the  in- 
vestment it  already  has  in  the  plant.  The  Commission  believes 
that  if  the  present  plant  is  enlarged  or  extended  so  as  to  give 
good  service,  the  revenues  will  be  sufiicient  to  render  a  reason- 
able return  upon  the  total  value  of  the  improved  plant.  We  do 
not  mean  to  say  that,  after  the  defendant  makes  the  necessary 
extensions,  the  officers  can  sit  idly  by  and  wait  for  the  business 
to  come  to  the  company ;  what  we  mean  to  say  is  that  the  field  is 
sufficiently  large  and  the  demand  for  electrical  energy  sufficient- 
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ly  great,  under  reasonable  rates^  to  warrant  such  an  expenditure, 
but  the  company  must  make  an  honest  effort  to  develop  the  field, 
and  the  officers  must  by  their  conduct  gain  the  confidence  of  the 
public,  rather  than  act  in  an  arbitrary  and  overbearing  manner. 
We  are  not  called  upon,  in  this  proceeding,  to  pass  upon  the 
reasonableness  or  unreasonableness  of  the  present  rates,  and  we 
do  not  wish  to  be  understood  as  expressing  an  opinion  thereon. 

Several  suggestions  were  made  and  opinions  expressed  at  the 
hearing  as  to  the  proper  manner  and  method  of  overcoming  the 
difficulties  herein  set  forth, — one  was  that  a  pipe  be  installed 
from  the  point  of  diversion  to  the  plant,  thereby  cutting  out  all 
losses  now  occurring  on  said  ditch  and  prevent  fi^^ezing  in  cold 
weather ;  another  plan  was  to  carry  the  waters  from  a  small  hot- 
water  stream,  carrying  about  8  miners'  inches  and  now  emptying 
into  Goose  creek  about  J  mile  above  the  point  of  diversion,  and 
empty  that  water  directly  into  this  open  ditch,  thereby  dispensing 
with  ice  difficulties ;  another  plan  was  that  the  point  of  diversion 
could  be  moved  farther  up  the  stream  and  the  fall  increased; 
and  still  another  plan  was  that  a  Diesel  engine  be  installed  to 
supplement  the  present  service. 

The  Commission  is  not  prepared  to  state,  from  the  evidence 
submitted,  which  one  of  the  above  plans  is  the  most  feasible. 
This  subject  should  be  considered  carefully  from  an  engineering 
standpoint,  so  that  the  results  accomplished  under  the  different 
plans,  if  feasible  at  all,  can  be  carefully  worked  out  and  definitely 
known  before  the  money  is  expended. 

The  Commission  will  order  that  the  defendant  be  given  thirty 
days  in  which  to  conduct  such  an  investigation  and  report  to 
the  Commission  a  plan  of  enlargement,  extension,  or  improve- 
ment of  the  present  plant,  so  as  to  overcome  the  difficulties  here- 
in set  forth,  said  report  to  Aow  in  detail  the  exact  nature  of  the 
enlargement,  extension,  or  improvement,  the  estimated  cost  there- 
of, and  the  estimated  results  to  be  accomplished,  for  the  approval 
of  this  Commission. 

From  tike  evidence  in  this  proceeding  the  Commission  finds, 
in  addition  to  the  several  findings  set  fortii  in  this  opinion: 

(1)  That  the  existing  plant  of  the  defendant  company  is  not 
sufficient  to  render  adequate  service  to  its  patrons; 

(2)  TuAt  an  enlargement  or  extension  of  the  present  plant, 
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snflSoient  to  take  care  of  the  reasonable  demands*  of  the  public, 
is  within  the  scope  of  the  original  professed  undertaking  of  the 
defendant; 

(3)  That  after  said  plant  of  the  defendant  is  enlarged  or 
extended,  sufficiently  to  take  care  of  present  demands  and  all 
reasonable  future  demands  of  the  defendant's  patrons,  the  Com- 
mission believes  that  the  revenues  of  the  company  will  be  suffi- 
cient to  give  it  a  fair  return  on  the  value  of  the  plant  as  enlarged 
or  extended; 

(4)  That  an  enliirgement  or  extension  of  the  present  plant  is 
necessary  to  insure  reasonably  adequate  service. 

It  is  therefore  ordered  that  the  defendant  herein,  Meadows 
Light  &  Power  Company,  within  thirty  days  from  service  of  this 
order,  report  to  this  Commission  a  plan  for  an  extension  or 
enlargement  of  its  present  plant,  sufficient  to  furnish  electrical 
energy  to  meet  present  demands  and  reasonable  demands  in  the 
future ;  said  report  to  show  the  nature  of  the  extension  or  enlarge- 
ment, the  estimated  cost  thereof,  and  the  estimated  generating 
capacity  at  minimum  flow. 


KAnra  PUBLIC  UTHilTIBS  COBIMISSION. 

BE  GEORGE  C.  TRUE  et  al. 

[U  No.  143.] 

Monopoly    and    eompotition  —  Telephones — Serviee — LongmdtsUmee 
connection. 

1.  A  telephone  company  will  be  allowed  to  lease  its  plant  to  permit 
the  lessee  to  furnish  a  less  expensive  service  than  the  lessor  can  give, 
notwithstanding  the  lessee,  aided  by  long-distance  connection,  will  eom- 
pete  with  existing  companies  giving  similar  cheap  service,  where  those 
companies  make  no  attempt  to  secure  such  long-distance  connection. 

Lease '^  Telephone  plant -^  TemUnation  by  Commission, 

2.  A  lease  by  a  telephone  company  of  its  plant  to  an  individual 
of  untried  capacity,  as  an  experiment  in  furnishing  a  less  expensive 
service,  must  provide  for  termination  by  the  Commission. 

[July  11,  1916.] 

Application  by  George  C.  True  and  Maine  Telephone  &  Tele- 
graph Company  for  a  certificate  of  convenience  and  necessity 
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for  the  former  to  operate  in  Benton,  Canaan,  and  Clinton,  and  for 
approval  of  a  lease  of  a  plant  by  the  latter  to  the  former ;  granted 
upon  condition  that  the  lease  provide  for  its  termination  by  the 
Commission. 

Appearances:  Matt  B.  Jones  for  petitioners;  F.  L.  Ames  for 
Kennebec  Farm  &  City  Telephone  and  Somerset  Farmers  Co- 
operative Telephone  Company ;  R.  E.  Stone  for  Unity  Telephone 
Company. 

By  the  CommissicHi:  Joint  petition  by  Gfeorge  C.  True,  of 
Clinton,  and  Maine  Telephone  &  Tel^;raph  Company,  a  corpo- 
ration organized  and  existing  under  the  laws  of  Maine  as  a  tele- 
phone company,  representing  that  said  corporation  is  a  public 
utility  ^igaged  in  the  telephone  business  in  the  towns  of  Clinton, 
Benton,  Bumham,  and  Canaan ;  that  it  is  desirable  that  tel^hone 
service  be  extended  to  other  inhabitants  in  said  towns  upon  a 
basis  not  practicable  under  its  standard  rates  and  classes  of 
service ;  that  the  petitioners  have  agreed  between  themselves  upon 
the  terms  of  a  lease  of  said  corporation's  telephone  plant  now  in 
existence  and  to  be  constructed,  within  the  territory  to  be  served, 
to  said  True,  to  be  operated  by  him  under  the  style  of  Clinton 
Telephone  Company,  copy  of  which  is  attached  to  the  petition  on 
file;  and  praying  that  said  True  may  be  authorized  to  conduct 
a  telephone  business  in  said  towns  during  the  term  of  said  pro- 
posed lease,  and  that  said  Maine  Telephone  A  Telegraph  Com- 
pany be  authorized  to  execute  said  lease. 

The  petition  was  filed  June  16,  1916,  and  a  public  hearing  of 
all  parties  interested  was  ordered  to  be  held  thereon  at  the  rooms 
of  the  Commission,  State  House,  Augusta,  at  10  a.  m.,  July  5, 
1916.  Notice  was  ordered  on  the  Somerset  Farmers  Co-operative 
Telephone  Company,  Kennebec  Farm  &  City  Telephone  Com- 
pany, Unity  Telephone  Company,  and  New  England  Telephone 
&  Tel^raph  Company  by  service  of  attested  copies  of  tiie  order, 
and  public  notice  was  ordered  by  publication  in  the  Daily  Ken- 
nebec Journal,  all  at  least  seven  days  before  the  date  of  hearing, 
it  appearing  that  the  aforesaid  companies  were  furnishing  or 
authorized  to  furnish  a  similar  service  within  the  whole  or  some 

part  of  said  territory.  Hearing  was  had  as  aforesaid,  and  notice 
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proved  as  ordered.  Interested  parties  appeared  and  were  repre- 
sented as  above  stated. 

At  the  hearing  the  petitianers  discontinued  as  to  the  town  of 
Bumham,  and  pressed  their  request  for  the  towns  of  Olinton^ 
Benton,  and  Canaan.  Mr.  Stone,  representing  the  Unity  Tele- 
phone Company,  then  waired  all  objection. 

[1]  It  appears  that  there  is  a  considerable  demand  within 
these  towns  for  a  less  ezpensive  telephone  service  than  that  now 
afforded  by  the  Maine  Td^hone  &  Telegraph  Company,  which  is 
actually  operating  within  the  territory,  and  that  such  service  can 
be  giv^i  without  seriously  reducing  the  quality  thereof  except 
as  to  hours  of  service  and  the  extension  of  party-line  practices. 
The  Maine  Telephone  &  Td^raph  Company  says  that  it  can- 
not successfully  render  this  cheaper  service  without  departing 
from  its  uniform  regulations  in  a  manner  that  would  lead  to 
confusion,  distrust,  and  unsatisfactory  results  generally,  and  that 
it  wishes  to  make  this  trial  as  an  experiment.  It  is  now  trying  a 
similar  experiment  in  ITew  Hampshire. 

The  territory  now  sought  thus  to  be  served  has  a  substantial 
number  of  subscribers  to  the  present  service  of  the  Maine  Tele- 
phone &;  Telegraph  Company.  It  was  stated  at  the  hearing  that 
all  of  these  persons  favor  the  change,  and  none  of  them  appeared 
in  opposition  to  the  petition,  which,  if  granted,  will  amount  to 
permission  for  Ae  Maine  Telephone  &  Telegraph  Company,  dur- 
ing the  continuance  of  this  arrangement,  to  discontinue  its  serv- 
ice. It  appeared  that  a  considerable  number  of  others  not  now 
having  telephone  service  will  take  the  proposed  service. 

The  two  companies  represented  by  Mr.  Ames  opposed  the  ar- 
rangement, chiefly  on  the  ground  that  they  now  serve  this  terri- 
tory at  low  rates,  and  that  the  Clinton  Telephone  Company,  if 
<iUthorized  to  do  business,  will  compete  with  them  aided  by  long- 
distance connection  through  the  New  England  Telephone  &  Tele- 
graph Company,  which  the  objecting  companies  do  not  have.  It 
was  also  urged  that  they  could  not  get  such  connection  except 
on  payment  of  a  differential  charge  which  subsidiaries  of  the 
New  England  Telephone  &  Telegraph  Company  do  not  have  to 

pay- 

If  these  companies  were  now  giving  full  and  adequate  service 
of  the  class  proposed  throughout  this  territory,  we  should  serious- 
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ly  question  our  right  to  give  the  certificate  of  neceesitj  prayed 
for  in  this  case.  But  it  appears,  without  any  criticism  of  their 
service  so  far  as  it  pretends  to  go,  that  a  very  substantial  num- 
ber of  persons  wish  for  a  different  service.  The  reason  for  this, 
we  think,  is  stated  in  Mr.  Ames'  objections.  These  two  compa- 
nies do  not  offer  outside  connections ;  and  without  that  no  service 
is  complete.  Their  fear  of  competition  with  that  feature  against 
them  emphasizes  the  fact 

Just  why  they  do  not  now  have  this  connection  was  not  made 
-entirely  plain.  It  came  out  in  substance  that  the  Somerset  com- 
pany did  not  care  for  it  It  was  claimed  that  the  K^inebec 
<x)mpany  did  not  have  it  because  it  could  not  get  it  without 
paying  the  differential,  and  that  this  is  an  unjust  discrimina- 
tion. It  also  appeared  that  no  attempt  has  been,  or  is  being, 
made  to  secure  physical  connection  that  would  give  long-distance 
service.    So  that  question  is  not  now  before  the  Commission. 

We  are  confronted  solely  with  a  situation  where  the  proposed 
Kjompany,  Mr.  True  doing  business  under  that  style,  will  give 
the  less  expensive  service  which  the  objectors  also  give  plug 
long-distance  connection;  and  they  object  because  this  will  give 
him  an  advantage  in  competition  with  them,  while  they  either 
do  not  care  to  offer  it  or  make  no  attempt  to  secure  it.  They  do 
not  offer  it,  and  ask  to  have  the  people  within  this  territory 
deprived  of  it,  so  that  their  failure  to  give  it  will  not  militate 
against  their  business.  We  think  this  is  asking  too  much,  es- 
pecially as  the  entrance  of  Mr.  True  into  this  field  does  not  in 
fact  add  a  new  telephone  utility,  but  is  only  a  different  method 
of  conducting  one  already  there,  the  Maine  Telephone  &  Tele- 
graph Company.  There  will  still  be  the  same  number  of  active 
companies. 

[2]  As  we  have  said,  petitioners  state  that  this  arrangement 
is  to  be  tried  as  an  experiment,  and  the  lease  provides  that  it 
^ 'shall  be  in  force  for  one  year  from  the  date  hereof  and  there- 
after until  terminated  by  ninety  days'  written  notice  from  either 
party  to  the  other,  unless  sooner  terminated  in  accordance  with 
the  provisions  of  said  'terms  and  conditiq^s.^ "  Inasmuch  as 
the  Maine  Telephone  &  Telegraph  Company  proposes  to  shift 
the  immediate  responsibility  for  telephone  service  in  this  district 
upon  an  individual  of  untried  capacity,  as  an  experiment^  we 
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feel  that  we  should  not  approve  an  arrangement  that  might  make 
it  difficult  for  us  to  seeure  adequate  service  in  the  future  in  the 
event  of  the  failure  of  the  parties  to  this  contract  to  act  We 
shall  therefore  insist  upon  a  modification  of  this  provision. 

Now,  therefore,  after  public  hearing  of  all  parties  interested, 
notice  having  been  ordered  and  proved,  on  petition  by  George  C. 
True  and  Maine  Telephone  &  Telegraph  Company,  as  aforesaid, 
being  17  No.  148  on  the  docket  of  this  Commission,  it  is 

ORDERED,  ADJUDGED,  AND  DECREED. 

1.  That  public  convenience  and  necessity  require  that  some 
corporation,  person,  or  association  other  than  the  New  England 
Telephone  &  Telegraph  Company,  the  Maine  Telephone  &  Tele- 
graph Company,  the  Somerset  Farmers  Co-operative  Telephone 
Company,  the  Kennebec  Farm  &  City  Telephone  Company,  the 
Unity  Telephone  Company,  or  any  other  corporation,  person,  or 
association  now  furuishing  or  authorized  to  furnish  a  similar 
service,  be  permitted  to  furnish,  and  do  furnish,  telephone  serv- 
ice in  the  towns  of  Benton,  Canaan,  and  Clinton;  to  wit,  that 
George  C.  True  of  said  Clinton,  doing  business  as  Clinton  Tele- 
phone Company,  furnish  such  service  in  accordance  with  the 
terms  and  conditions  of  a  certain  proposed  lease  from  the  Maine 
Telephone  &  Telegraph  Company  to  him,  dated  as  of  June  1, 
1916,  of  the  tenor  of  copy  attached  to  the  petition  in  this  case 
except  as  hereafter  specified,  and  only  so  long  as  he  may  con- 
tinue so  to  do  under  and  by  virtue  of  said  lease ; 

2.  That  said  George  C.  True,  as  aforesaid,  be,  and  he  hereby 
is,  authorized  to  furnish  telephone  service  as  aforesaidj  for  the 
term  aforesaid,  and  his  acceptance  of  this  authority  and  entering 
upon  said  service  shall  be  and  constitute  an  agreement  that  such 
authority  shall  become  null  and  void  upon  the  termination  of 
said  lease  in  any  lawful  manner ; 

3.  That  said  Maine  Telephone  &  Telegraph  Company  be,  and 
it  hereby  is,  authorized  to  execute  with  said  True,  a  lease  of  its 
plant  and  property  described  in  and  according  to  the  terms  of 
proposed  lease  attached  to  the  petition  in  this  case,  except  that 
there  shall  be  added  to  paragraph  numbered  "3"  thereof  the 
words,  "or  until  terminated  by  order  of  the  Public  Utilities 
Commission  of  Maine,"  so  that  said  paragraph  shall  read : 
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''8.  This  leaie  shall  be  in  foroe  for  one  year  fxom  the  date 
hereof  and  thereafter  until  terminated  by  ninety  days'  written 
notioe  from  either  party  to  the  other,  unless  sooner  terminated 
in  accordance  with  the  provisions  of  said  'terms  and  conditions/ 
or  until  terminated  by  order  of  the  Public  Utilities  Commission 
of  Maine;" 

4.  Said  petitioners  shall  rq>ort  to  this  Commission  in  writ- 
ingy  jointly  or  severally,  within  ten  days  after  the  eicecution  of 
the  lease  authorized  hereby  and  before  the  same  shall  become 
effective  or  any  service  rendered  the  public  thereunder. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Com- 
mission,  at  Augusta,  this  llih  day  of  July,  a.  d.  1916. 

Public  Utilities  Commission  of  Maine,  Benj.  F.  Cleaves^ 
Wm.  B.  Skelton,  and  Cha&  W.  Mullen. 
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Abandonment 

North  Carolina. — A  railroad  does  not  abandon  its  right  of  way  so 
as  to  entitle  the  owner  thereof  to  revoke  its  licexise  by  permitting 
patrons  to  occupy  a  portion  of  the  right  of  way  with  buildings  for 
the  purpose  of  handling  freight;  nor  by  changing  the  location  of  the 
main  line  where  it  continues  to  use  the  old  right  of  way  as  a  spur 
track  for  handling  and  delivering  freight.  Baleigh  C.  &  S.  B.  Co. 
V.  McGuire  (1916)  —  N.  C.  — ,  88  S.  E.  337. 

Accident. 

Colorado. — Re  Rules  Governing  Reports  of  Accidents,  General 
Order  No.  8,  Dec.  30,  1915,  order  adopting  rules  of  Interstate  Com- 
merce Commission  entitled  "Rules  Governing  Monthly  Reports  of 
Railway  Accidents/^  revision  of  1915,  and  that  all  carriers  file 
monthly  reports  upon  blanks  to  be  furnished. 

Idaho. — Re  Regulations  Governing  Report  of  Accidents,  General 
Order  N"o.  11,  Dec.  15,  1915,  order  canceling  General  Order  No.  4, 
of  July  3,  1913,  and  directing  that  the  rules  of  the  Interstate  Com- 
merce Commission  governing  monthly  reports  of  accidents,  effective 
July  1, 1915,  be  adopted  to  be  effective  after  Jan.  1, 1916. 

Louisiana. — Ex  parte  Louisiana  Transp.  OflBcers  Association,  No. 
2445,  Order  No.  1952,  Nov.  17,  1915,  order  that  after  January  1, 
1916-,  the  Railroad  Commission  will  accept  monthly  reports  of  acci- 
dents on  Interstate  Commerce  Commission  form  "T,''  said  form  to 
be  supplied  by  carriers. 

Maine. — ^Report  on  Accident,  May  18,  1916,  order  adopting  rules 
and  forms  adopted  by  the  Interstate  Commerce  Commission  on  June 
14,  1915,  for  the  report  of  accidents  and  directing  that  as  an  addi- 
tion to  the  report  mentioned  in  said  rules  and  forms,  each  steam  and 
electric  railroad  in  Maine  shall  immediately  by  telephone  or  tele- 
graph report  to  the  Commission  any  accidents  arising  upon  its  prem- 
ises or  directly  or  indirectly  arising  from  or  connected  with  its 
maintenance  or  operation,  which  results  in  the  loss  of  human  life, 
and  follow  such  report  within  3  days  by  a  detailed  written  report  in 
the  form  of  a  letter  and  that  in  all  cases  of  collision  or  derailment 
which  result  in  injury  to  persons  of  such  a  character  as  to  be  likely 
to  incapacitate  such  person  in  the  performance  of  his  ordinary  duties 
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for  two  weeks  or  more,  or  injury  to  property  involving  an  amount  in 
excess  of  one  thousand  dollars  each  such  accident  shall  be  reported  to 
the  Commission  in  the  manner  which  is  provided  for  with  reference 
to  accidents  resulting  in  the  loss  of  human  life,  it  appearing  that  the 
Maine  Statute  requires  report  by  telephone  or  telegraph  immediately 
and  not  on  the  30th  of  the  same  month,  as  provided  in  the  Interstate 
Commerce  Commission  rules. 

Texas. — Ee  Reports  of  Accidents,  Circular  No.  4872,  Dec.  9,  1915, 
order  adopting  "Rules  Governing  Monthly  Reports  of  Railway  Acci- 
dents," approved  and  adopted  by  the  Interstate  Commerce  Commis- 
sion on  June  14,  1915,  and  directing  that  all  railroads  comply 
therewith  and  report  to  the  State  Commission;  Circular  No.  3075 
annulled  and  canceled. 

Accounting. 

Arizona, — Re  Gas,  Electric  &  Water  Cos.  General  Order  No.  46, 
Dec.  18, 1915,  order  that  all  water  companies,  electric  companies,  and 
gas  companies  shall  file  complete  and  detailed  schedules  of  rates, 
rules  and  regulations. 

Colorado, — Re  Uniform  S3'stem  of  Accounts,  Classification  of  Em- 
ployees &  Their  Compensation,  General  Order  No.  33,  Oct.  5,  1916, 
order  adopting,  as  a  uniform  system  oi  rendering  accounts  of  trans- 
acting business  within  Colorado,  the  existing  regulations  of  the  Inter- 
state Commerce  Commission  prescribing  the  general  manner  and 
detail  of  keeping  such  accounts  and  records. 

Re  Uniform  System  of  Accoxmts  &  Regulations  (Joveming  De- 
struction of  Records  of  Electric  R.  Cos.  General  Order  No.  24,  Oct 
5,  1916,  order  adopting  as  the  uniform  system  of  rendering  accounts 
of  transacting  business  within  Colorado,  the  existing  r^ulations  of 
the  Interstate  Commerce  Commission  prescribing  the  general  manner 
and  detail  of  keeping  such  accounts  and  records. 

Re  Uniform  System  of  Accounts  &  Regulations  to  Gtevem  Destruc- 
tion of  Records  of  Exp.  Cos.  General  Order  No.  25,  Oct.  5,  1916, 
order  adopting,  as  a  imiform  system  of  rendering  accounts  of  trans- 
acting business  within  the  State  of  Colorado,  the  existing  regulations 
of  the  Interstate  Commerce  Commission  prescribing  the  general 
manner  and  detail  of  keeping  such  accounts  and  records. 

Re  Uniform  System  of  Accoxmts  &  Regulations  to  Govern  Destruc- 
tion of  Records  of  Sleeping  Car  Cos.  General  Order  No.  26,  Oct.  5, 
1916,  order  adopting,  as  the  uniform  s}-stem  of  rendering  accounts  of 
transacting  business  in  the  State  of  Colorado,  the  existing  regulations 
of  the  Interstate  Commerce  Commission  prescribing  ihe  genera! 
manner  and  detail  of  keeping  such  accounts  and  records. 

Re  Uniform  System  of  Accounts  ,t  Repilations  for  Destruction 
of  Records  of  Teleph.  &  Teleg.  Cos.  General  Order  No.  27,  Oct.  5, 
P.UJU916F. 
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1916,  order  adopting,  as  the  uniform  system  of  rendering  accounts  of 
transacting  business,  the  existing  regulations  of  the  Interstate  Com- 
merce Commission,  prescribing  the  general  manner  and  detail  of 
keeping  such  accounts  and  records. 

Indiana, — Re  Danville,  No.  2290,  May  13,  1916,  order  authorizing 
the  transfer  of  sum  of  $1,000  from  municipal  water  fund  to  general 
fund. 

Michigan. — Re  Uniform  System  of  Accounting,  D-888,  Dec.  28, 
1915,  order  adopting  and  prescribing  "Michigan  Form-Electric  Light 
and  Power"  as  a  form  of  annual  report  to  be  submitted  by  all  per- 
sons, firms  and  corporations  engaged  in  generating,  transmitting, 
and  supplying  electricity  and  directing  that  the  fiscal  year  for  such 
business  shall  commence  January  1  and  end  December  31,  of  each 
calendar  year  and  that  on  or  before  April  1  of  each  year  every 
such  person,  firm  or  corporation  shall  file  vrith  the  Commission  in 
the  form  above  prescribed  a  verified  report  of  the  financial  and  oper- 
ating transactions  of  their  business  for  the  fiscal  year  last  preceding. 

Re  Uniform  &  Adequate  Information,  D-981,  order  directing  that 
complete  and  explicit  rules  and  regulations  prescribing  the  form  and 
governing  the  construction  and  filing  of  electric  light  and  power 
rate  schedules  for  use  by  any  person,  firm  or  corporation  shall  issue 
to  become  effective  January  1,  1916,  and  to  remain  in  effect  until 
altered,  changed  or  amended  by  further  order  and  further  ordering 
that  within  120  days  from  the  effective  date  of  the  rules  and  regula- 
tions herein  referred  to  every  person,  firm  or  corporation  under  the 
jurisdiction  of  the  Commission  having  electric  current  for  sale  shall 
so  change,  alter  or  amend  their  schedule  now  on  file  to  conform  there- 
to. 

New  York,  Second  District. — ^Re  Delaware  &  0.  Light  &  P.  Co. 
Case  No.  642,  Nov.  23,  1915,  fifth  supplemental  order,  to  maintain 
books  and  records  of  account  to  comply  with  requirements  of  the 
Uniform  System  of  Accounts  for  electrical  corporations. 

Re  Suffolk  Gas  &  E.  Light  Co.  Case  No.  1003,  Nov.  17,  1915,  to 
credit  annual  surplus  to  "Replacement  Suspense'^  and  charge  to 
"Other  Contractual  Deductions  from  Income"  until  the  sum  of 
$19,626.13  is  entirely  amortized. 

Re  Accoimting  Order  for  Steam  Carriers,  Case  No.  5352,  Dec. 
22,  1915,  classification  prescribed  by  the  Interstate  Commerce  Com- 
mission for  steam  carriers  adopted. 

Wisconsin. — The  accounts  of  a  city  water  plant  must  be  kept 
separate  from  those  of  other  city  business.  Re  Prairie  Du  Chien 
Water  Utility,  Dec.  24,  1915. 

Appeal  and  Review. 

The  courts  will  not  interfere  with  an  order  of  the  Commission 
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denying  a  street  railway  the  right  to  abandon  a  portion  of  its  fran- 
chise made  after  hearing  on  conflicting  testimony  unless  the  evidence 
preponderates  against  the  determination  made  by  the  Commission, 
or  there  is  convincing  evidence  showing  the  determination  to  be 
erroneous.  People  ex  rel.  New  York  &  Q.  C.  R.  Co.  v.  Public  Serv- 
ice Commission  (1916)  —  App.  Div.  — ,  160  N.  Y.  Supp.  9L 

Apportionment. 

L  In  case  of  single  utility. 

a.  Railroads. 

b.  Telephones. 

c.  Water. 

d.  Railway,  water  and  electric. 
II.  In  case  of  joint  enterprise. 

I.  In  case  of  single  utility. 

a.  Railroads. 

Arizona. — ^Tn  Re  Arizona  R.  Pass.  Rates,  Docket  No.  155,  May  27, 
1916,  passengers  carried  one  mile  was  used  as  the  basis  for  appor- 
tioning railroad  passenger  operating  expenses  and  property  values 
between  intrastate  and  interstate  operation.  The  Commission  said : 
*TVe  cannot  see  wherein  there  is  an  increase  in  the  actual  cost  of 
handling  a  passenger  one  hundred  miles  within  the  state  over  the 
actual  cost  of  handling  a  passenger  one  hundred  miles,  fifty  miles 
of  which  is  in  <me  state  wid  fifty  in  another  state.  .  .  .  The  one 
mile  theory  was  used  and  approved  by  a  number  of  the  railroads  at 
the  hearing.^^ 

Iowa. — In  estimating  the  earnings  of  a  railroad  branch  line, 
revenues  received  on  through  freight  and  passenger  traffic  originating 
on  or  destined  to  the  branch  line  were  apportioned  on  the  mileage 
basis.  Re  Cascade  Branch  Line  of  Chicago,  M.  &  St.  P.  R.  Co. 
Docket  A-935,  Dec.  21,  1916.     Thome,  Chairman,  dissents. 

New  Jersey. — In  apportioning  operating  expenses  between  freight 
and  passenger  traflSc  in  order  to  determine  the  cost  of  the  service  of 
hauling  ice,  the  revenue-train-mile  was  the  characteristic  basis  used 
by  the  New  Jersey  Commission  with  the  reservation  that  the  method 
was  not  final.  Mountain  Ice  Co.  v.  Delaware,  L.  &  W.  R.  Co.  Jan. 
11,  1916. 

In  apportioning  operating  expenses  between  freight  and  passen- 
ger traffic  in  order  to  determine  the  cost  of  the  service  of  hauling  ice, 
2  per  cent  of  freight  operating  expenses  was  credited  to  freight  serv- 
ice and  the  same  amount  charged  to  passenger  service  to  care  for  the 
net  amount  of  traffic  carried  by  freight  trains  for  the  passenger 
P.UJL191«F. 
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service  over  the  amount  of  traflSe  carried  by  passenger  trains  for  the 
freight  service.    Ibid. 

In  apportioning  operating  expenses  between  freight  and  passen- 
ger traffic  in  order  to  determine  the  cost  of  the  service  of  hauling  ice. 
taxes  were  divided  between  freight  and  passenger  service  on  the 
basis  of  the  operating  expenses  chargeable  to  each.    Ibid. 

In  apportioning  freight  and  operating  expenses  between  freight 
and  passenger  traffic  in  order  to  determine  the  cost  of  the  service  of 
hauling  ice,  joint  facilities  and  miscellaneous  rents  were  divided 
between  passenger  and  freight  service  and  the  percentage  of  operating 
expenses  chargeable  to  each.    Ibid. 

Movement  service  expenses  consist  of  the  expenses  of  moving 
freight  between  stations  or  terminal  districts,  and  include  the  ex- 
penses of  transfer  and  reclassification  en  route.     Ibid. 

Terminal  service  expenses  consist  of  expenses  incurred  at  the 
originating  and  terminating  stations  in  getting  a  shipment  from  the 
receiving  point  to  the  road  train  and  from  the  road  train  to  the  de- 
livery point,  all  operations  at  terminals,  part  of  which  are  transfer 
and  reclassification  expenses,  being  included  in  terminal  service. 
Ibid. 

In  apportioning  operating  expenses  between  movement  and  term- 
inal charges  for  the  purpose  of  determining  the  cost  of  hauling  ice, 
maintenance  of  way  and  structures  expenses  were  divided  on  the 
track  mile  basis,  yard  tracks  and  sidings  being  asmimed  to  cause  one- 
half  as  much  expense  per  track  mile  as  main  line  tracks.    Ibid. 

In  determining  the  cost  of  carrying  ice  for  the  purpose  of  deter- 
mining the  reasonableness  of  transportation  rates,  the  New  Jersey 
Gonmiission  excluded  from  the  computation  of  unit  freight  costs 
the  item  of  loss  and  damage  to  freight.    Ibid. 

In  determining  the  cost  of  handling  and  carrying  freight  for  the 
purpose  of  determining  the  reasonableness  of  rates,  certain  trans- 
portation expenses  relating  particularly  to  the  yard  accounts  were 
assigned  provisionally  to  terminal  service,  and  certain  accounts  re- 
lating directly  to  movements  of  trains  were  assigned  to  movement 
service ;  other  transportation  expenses  being  divided  overhead  to  the 
assigned  expenses,  maintenance  of  equipment  expenses  being  grouped 
and  divided  on  the  same  percentages  as  the  transportation  expenses, 
and  traffic  and  general  expenses  being  divided  overhead  to  main- 
tenance of  way  and  structures,  maintenance  of  equipment  and  trans- 
portation expenses.    Ibid. 

In  determining  the  unit  cost  of  freight  service,  the  credit  to  freight 
service  for  the  passenger  part  of  freight  operating  expenses  was 
divided  between  movement  and  terminal  expenses  on  the  percentage 
of  operating  expenses  in  each  service.    Ibid. 

In  determining  the  unit  cost  of  freight  service,  $.87  per  loaded  car 
were  deducted  from  freight  terminal  expenses  and  added  to  freight 
P.U.K1916F. 
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movement  expenses  to  care  for  reclassification,  it  being  assumed  that 
a  car  was  reclassified  each  100  miles.     Ibid. 

In  dividing  freight  expenses  between  movement  and  terminal,  a 
deduction  of  $1  per  net  ton  of  L.  C.  L.  was  made  from  the  terminal 
costs  and  carried  under  a  separate  heading,  on  account  of  extra 
handling  cost  due  to  loading,  transfer,  unloading,  etc.,  the  allowance 
being  intended  to  cover  a  double  handling,  once  at  point  of  origin 
and  once  at  point  of  destination,  one  half  of  the  number  of  inter- 
state tons  L.  C.  L.  being  added  to  the  number  of  intrastate  tons 
L.  C.  L.  to  give  the  equivalent  number  of  tons  L.  C.  L.  handled 
within  the  state.    Ibid. 

In  determining  the  unit  cost  of  freight  traffic,  taxes,  hire  of  equip- 
ment, joint  facilities  and  miscellaneous  rents  were  divided  between 
terminal  and  movement  expenses  on  the  percentages  of  operating 
expenses  after  modification  for  transfer  and  L.  C.  L.  business,  into 
movement,  terminal  and  extra  L.  C.  L.  branches.    Ibid. 

The  actual  units  of  terminal  costs  per  car,  terminal  costs  per 
gross  ton  and  movement  cost  per  gross  ton  mile,  are  the  same  for 
interstate  as  for  intrastate  shipments.    Ibid. 

In  determining  the  unit  terminal  costs  of  handling  ice  for  rate- 
making,  one  third  of  the  terminal  cost  was  divided  by  the  number 
of  gross  tons  given  a  double  handling  and  two  thirds  by  the  number 
of  cars  given  a  double  handling,  the  unit  costs  derived  being  the 
cost  per  car  and  the  cost  per  gross  ton  for  terminal  handling  of 
carload  business.    Ibid. 

In  determining  the  net  movement  cost  of  handling  ice  the  total 
movement  cost  was  divided  by  the  total  gross  ton  mileage  including 
empty  to  derive  the  movement  cost  per  gross  ton  mile,  the  gross  ton 
mileage  being  the  sum  of  (1)  the  net  ton  mileage  of  revenue  frci^t, 
(2)  the  tare  ton  mileage  of  loaded  cars,  and  (3)  the  ton  mileage  of 
empty  cars,  the  empty  ton  mileage  and  the  tare  ton  mileage  being 
obtained  by  multiplying  the  proper  car  mileage  by  an  average  tare 
weight  of  freight  cars  or  18.01  tons.    Ibid. 

New  York,  Second  District. — One  half  of  the  proportion  of  the 
interest  on  investment  and  maintenance  of  a  large  switching  yard 
that  the  number  of  cars  handled  for  a  shipper  bore  to  the  entire  num- 
ber of  cars  switched  through  the  yard  was  arbitrarily  allowed  as  a 
fair  portion  of  such  expense  to  be  borne  by  the  shipper,  in  the  ab- 
sence of  sufficient  evidence  on  which  to  base  an  accurate  charge, 
where  the  yard  was  constructed  mainly  for  classifying  cars  and  was 
many  times  as  large  as  was  required  for  local  business.  West  Vir- 
ginia Pulp  &  Paper  Co.  v.  Boston  &  M.  R.  Co.  Case  No.  4893,  Jan. 
18,  1916.  Order  suspended  pending  rehearing  (Jan.  27,  1916). 
Rehearing  denied  (Feb.  15,  1916). 

Wisconsin. — The  expense  of  railroad  car  movements  into,  out  of, 
through,  and  wholly  within,  a  terminal  switching  district  should 
P.U.R.1916F. 


Digitized  by 


Google 


APPENDIX.  909 

not  be  apportioned  on  the  basis  of  the  number  of  cars,  since  many 
through  cars  will  not  be  handled  at  all  in  passiug  through  the  termi- 
nal.   Be  Chicago,  M.  &  St.  P.  R.  Co.  April  20,  1916. 

b.  Telephones. 

Wisconsin.— B,e  Shaw  Teleph.  Co.  Sept.  30,  1916,  toll  revenue  for 
messages  between  Cleghom  and  Eau  Claire  ordered  apportioned  by 
Shaw  Telephone  Company  paying  Wisconsin  Telephone  Company 
3  cents  for  each  message  originating  at  Cleghom ;  and  latter  paying 
to  former  all  in  excess  of  3  cents  for  each  message  originating  at 
Eau  Claire. 

c.  Water. 

Wisconsin. — In  determining  the  cost  of  the  different  classes  of 
service  of  a  water  company  the  Wisconsin  Commission  apportioned 
the  operating  expenses,  excluding  taxes,  depreciation  and  interest,. 
63  per  cent  to  capacity  and  37  per  cent  to  output  and  reapportioned 
these  classes  of  expenses  between  fire  protection  service  and  service 
for  general  purposes.  Ee  Prairie  Du  Chien  Water  Utility,  Dec.  24, 
1915. 

In  Ee  Ladysmith  Municipal  Waterworks,  June  16,  1916,  in  ap- 
portioning the  expense  of  a  municipal  water  works  between  fire  serv- 
ice and  general  service  it  was  said:  "It  has  been  found  that  the 
smaller  the  plant  the  larger  the  proportion  of  the  total  investment 
that  is  chargeable  to  fire  protection  service.  For  cities  of  the  [small] 
size  of  Ladysmith  from  50%  to  65%  is  found  to  be  chargeable  to 
this  service.  In  this  case  the  former  figure  (50%)  has  been  used 
for  purposes  of  apportioning  the  expenses." 

d.  Railway,  water  and  electric. 

Indiana. — The  cost  of  supplies,  maintenance,  labor  and  repair 
parts  of  a  railway,  water  and  electric  utility  were  charged  to  the 
department  affected  when  it  was  possible  to  do  so  and  when  not 
possible  to  charge  directly  the  cost  was  apportioned  between  the 
different  departments  on  the  basis  of  the  average  h.p.  demanded  by 
the  different  departments :  railway  ^,  water  ^  and  electric  ^.  Angola 
V.  Indiana  Utilities  Co.  No.  937,  Aug.  11, 1916. 

The  cost  of  labor  employed  in  operating  and  maintaining  the 
properties  of  a  railway,  water  and  electric  utility  was  apportioned 
between  the  different  departments  upon  the  basis  of  the  average 
number  of  h.p.  demanded  by  the  different  departments  and  the 
time  necessary  to  operate  the  machines  connected  with  each  utility : 
when  the  railway  is  operated — railway  10  per  cent,  water  30  per  cent, 
P.U.R.1916F. 
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electric  60  per  cent,  and  when  the  railway  is  not  operated — water  30 
per  cent  and  electric  70  per  cent.    Ibid. 

The  power  expense  of  a  railway,  water,  and  electric  utility  was 
apportioned  between  the  different  departments  upon  the  approximate 
h.p.  hours  used  by  each  department — when  the  railway  operates, 
railway  22  per  cent,  water  26  per  cent,  electric  52  per  cent,  and  when 
the  railway  is  not  operated — ^water  26  per  cent  and  electric  74  per 
cent.  Ibid. 

II.  In  case  of  joint  enterprise. 

California. — Calaveras  County  v.  Sierra  E.  Co.  Decision  No.  3399, 
Case  No.  910,  June  8,  1916,  costs  of  reduction  of  grade  approaches 
equally  apportioned  between  county  and  defendant  railroad  com- 
pany. 

7//inow.— In  Re  Gilster,  No.  3627,  Aug.  8,  1916,  it  was  held  that 
the  necessity  of  reconstructing  a  womout  interlocking  plant  for  rail- 
road crossing  tracks,  and  the  inclusion  in  the  plant  of  switches  by 
the  senior  railroad  required  as  a  police  regulation,  were  not  changes 
of  a  fundamental  character  that  would  warrant  a  modification  of  the 
original  order  requiring  the  junior  railroad  to  pay  all  the  cost  of 
maintenance  in  accordance  with  the  Interlocking  act  of  1891;  but 
that  the  increased  cost  of  operating  the  plant  because  of  the  switches, 
used  wholly  by  the  senior  railroad,  justified  a  reapportionment  of 
the  operating  cost,  so  that  the  jxmior  road  should  pay  one  third,  and 
the  senior  road  two  thirds,  of  such  cost,  it  appearing  that  in  24 
hours  the  junior  road  operated  10  trains  and  the  senior  road  41 
trains,  4  levers  being  used  to  handle  the  interlocking  units  of  the 
junior  road,  and  11  for  the  senior  road. 

The  cost  of  a  new  interlocking  crossing  plant  sufficient  to  accom- 
modate the  tracks  of  another  railroad  should  be  apportioned  be- 
tween the  railroads  using  it  by  imposing  upon  the  road  just  acquiring 
the  right  of  crossing  the  entire  expense  of  the  increased  construction 
and  maintenance  to  accommodate  its  tracks,  the  balance  of  the  con- 
struction and  maintenance  cost  to  be  divided  between  the  roads 
previously  enjoying  crossing  rights  on  the  basis  of  the  number  of 
interlocking  units  used  by  each  road,  the  cost  of  operating  the  inter- 
locking plant  after  completion  to  be  divided  equally  between  all 
the  roads.  State  Public  Utilities  Commission  ex  reL  Wabaah  R.  Co. 
V.  Illinois  C.  R.  Co.  (1916)  —  111.  — ,  113  N.  E.  162. 

The  mere  operation  of  interuiban  cars  over  a  railroad  crossing 
upon  tracks  belonging  to  and  used  by  a  street  railway  does  nc^ 
render  the  interurban  company  liable  to  pay  any  part  of  the  expense 
of  separating  the  grades,  since  such  expense,  in  the  absence  of  an 
agreement  between  the  interurban  company  and  the  street  railway 
company,  must  be  borne  by  the  latter.  Cleveland,  C,  C.  ft  St  L.  R. 
P.U.R.1916F. 
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Co.  T.  State  Public  UtUities  Commiesion  (1916)  273  111.  310,  112 
X.  E.  689. 

Massachusetts.— Re  Boston  &  M.  R.  Co.  P.  S.  C.  876,  Aug.  11, 
1916,  order  apportioning  actual  cost  of  relocating  and  reconstructing 
Silsbee  street  in  Lynn. 

The  restoration  of  a  steel  bridge  to  its  original  strength,  to  make 
good  the  loss  due  to  corrosion  caused  in  part  by  climatic  conditions 
but  in  a  greater  degree  to  the  steam,  smoke  and  gases  incident  to 
railroad  operation  beneath  the  bridge,  is  not  an  "alteration*^  within 
§  23  of  Part  1  of  chapter  463  of  the  Acts  of  1906,  as  amended,  which 
provides  for  an  apportionment  of  the  expense,  but  constitutes  "main- 
tenance and  repair^'  within  section  38  of  said  statute,  which  requires 
the  railroad  to  bear  all  the  expense.  Be  Boston  &  M.  R.  Co.  P.  S.  C. 
1035,  Aug,  10,  1916. 

New  Jersey. — Where  the  order  of  the  public  utility  board  under 
the  Fielder  Act  (N.  J.  P.  L.  1913,  p.  91,  chap.  57),  for  the  elimina- 
tion of  grade  crossings  directs  the  street  railway  company  to  pay  10 
per  centum  of  the  expense  of  the  changes  required  by  the  order 
chargeable  to  the  crossings  used  by  it,  that  being  the  maximum 
amount  allowed  by  the  statute,  the  steam  railroad  company  cannot 
complain  that  the  street  railway  company  was  not  ordered  to  pay 
more.  Erie  R  Co.  v.  Public  Utility  Comrs.  (1916)  —  N.  J.  L.  — , 
98  Atl.  14. 

New  York,  Second  District. — In  ScottsviHe  Sand  &  Gravel  Co.  v. 
Pennsylvania  R.  Co.  (N.  Y.  2d  Dist)  Case  No.  5280,  Dec.  16,  1916, 
the  New  York  Commission,  Second  District,  ordered  a  railroad  to 
pay  the  entire  cost  of  the  extension  of  a  side  track,  except  the  grading 
which  had  been  done  by  the  industry,  where  the  grading  was  about 
half  the  estimated  cost  of  $1,322  and  the  business  received  from  the 
industry  for  the  current  year  would  apparently  be  about  $25,000. 
In  departing  from  its  general  practice  of  requiring  the  railroad  to 
provide  the  metal  and  the  industry  all  other  expense  of  side  track 
construction  the  commission  reviewed  the  history  of  the  transaction 
and  held  that  although  a  contract  by  which  the  railroad  was  required 
to  bear  the  entire  expense  of  further  side  track  construction  had  been 
duly  canceled  by  it  and  it  could  not  therefore  be  estopped  by  its 
terms,  yet  at  one  time  this  arrangement  was  considered  fair  by  both 
parties,  may  well  be  taken  into  account  in  apportioning  the  cost,  nor 
is  the  situation  changed  where,  although  the  railroad  had  not  made 
use  of  some  of  its  contract  rights,  such  rights  continuously  existed 
and  would  continue  except  for  the  voluntary  termination  by  it. 

The  New  York  Commission  has  jurisdiction  under  §§  91-96  of 
the  Railroad  law  to  apportion  the  cost  of  eliminating  a  railroad  grade 
crossing  by  an  overhead  crossing  in  two  towns.  People  ex  rel.  Scars- 
dale  V.  Public  Service  Commission  (1916)  173  App.  Div.  164,  159 
N.  Y.  Supp.  48. 
P.U.R.1916P. 
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Oregon,— "Re  Yamhill  Electric  Co.  TJ-F-170,  P.  S.  C.  Order  Hfo. 
108,  July  19,  1916,  order  that  the  electric  utility  and  teleph<Mie  util- 
ity each  pay  50  per  cent  of  the  expense  in  eliminating  hazardous 
interlacing  of  telephone  and  telegraph  wires. 

Oklahoma, — Remus  Rural  Teleph.  Co.  v.  Tecumseh  Teleph.  Co. 
Cause  No.  2471,  Order  No.  1088,  Aug.  17,  1916,  order  authorizing 
defendant  to  receive  25  per  cent  and  complainant  75  per  cent  of  all 
moneys  received  for  toll  or  pay  calls  over  complainant^s  line  into 
Tecumseh  or  from  Tecumseh  to  Remus. 

Wisconsin. — In  Wisconsin  Traction,  Light,  Heat  &  P.  Co.  v.  Xee- 
nah,  Dec.  30,  1915,  a  petition  that  Commission  take  jurisdiction  of 
the  apportionment  of  the  cost  of  repairing  three  bridges  was  denied 
where  none  of  the  preliminary  steps  necessary  to  give  the  Commis- 
sion jurisdiction  had  been  taken  under  §  1797-12k,  and  tlie 
repairs  were  completed  when  the  matter  was  brought  to  the  atten- 
tion of  the  Commission,  following  the  ruling  in  the  Wisconsin  Trac- 
tion, Light,  Heat  &  P.  Co.  v.  Menasha,  Nov.  13,  1915,  P.U.R.1916A, 
482. 

Automobiles. 

Orders  relative  to  the  operation  of  automobiles  as  common  carriers 
have  been  issued  in  the  following  cases : 

Arizona. — Re  Automobile  TraflSc,  Docket  No.  350,  Sept.  30,  1916, 
order  directing  all  persons  and  associations  of  persons,  operating 
automobiles,  automobile  stage  lines,  motor  cars  or  motor  vehicles,  for 
the  transportation  of  passengers  or  property  for  hire  between  Clifton 
and  Morenci,  to  observe  and  conform  to  specified  rules  and  r^ula- 
tions. 

District  of  Columbia.— Re  Rudes,  Order  No.  184,  P.  U.  C.  No. 
2040,  July  12, 1916 ;  Re  Semmes  Motor  Line,  Order  No.  185,  P.  U.  C. 
No.  2061,  July  26,  1916;  Re  Walter,  Order  No.  186,  P.  U.  C.  No. 
2088,  Aug.  2, 1916 ;  Re  Eschinger,  Order  No.  190,  P.  U.  C.  No.  2153, 
Oct.  11,  1916;  and  Re  Sewell,  Order  No.  192,  P.  U.  C.  No.  2157, 
Oct.  11,  1916,  orders  granting  permission  to  operate  a  motor  vehicle 
for  the  transportation  of  passengers  over  a  specified  route. 

Re  Terminal  Taxicab  Co.  Feb.  16,  1916,  (Letter)  the  District  of 
Columbia  Commission  authorized  a  taxicab  company  to  amend  its 
rates  as  requested  so  that  the  rates  for  metered  service  will  be  for  one 
passenger  30  cents  for  the  first  half  mile  and  10  cents  for  each  quar- 
ter-mile thereafter  and  20  cents  additional  per  trip  for  each  of  the 
second  and  third  passengers  and  no  additional  charge  for  passengers 
above  three. 

New  York,  First  District. — Re  City  Island  Motor  Bus  Co.  Case 
No.  2143,  Oct.  11, 1916,  order  granting  certificate  of  convenience  and 
P.U.R.1916F. 
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necessity  for  the  operation  of  stage  or  omnibus  route  over  specified 
streets  in  New  York. 

New  York,  Second  District— Re  Kiff,  Case  No.  5480,  April  27, 
1916,  certificate  to  operate  a  stage  route  by  auto  busses  in  Coming, 
and  also  between  Corning  and  Keuka  Landing. 

Re  New  Scotland  Ave.  Transp.  Co.  Case  No.  5452,  April  4,  1916, 
certificate  to  operiate  stage  route  by  auto  busses  in  Albany,  also  be- 
tween Albany  and  Slingerland. 

Re  Watertown  Transp.  Co.  Case  No.  5459,  April  18,  1916,  certifi- 
cate to  operate  stage  route  by  auto  busses  in  Watertown. 

He  Kathan,  Case  No.  5437,  May  4,  1916,  certificate  for  the  opera- 
tion of  a  stage  route  by  auto  busses  between  Gloversville  and  Peck^s 
Pond,  the  Caroga  and  Canada  lakes. 

Re  Gillett,  Case  No.  5390,  May  16,  1916,  certificate  for  the  opera- 
tion of  a  stage  route  by  auto  busses  in  Ithaca  and  Elmira.  Order 
changing  route,  August  24,  1916. 

Re  Dailey,  Case  No.  5524,  May  16,  1916,  certificate  for  the  opera- 
tion of  a  stage  route  by  auto  busses  between  Watertown  and  Clayton. 

Be  Gates,  Case  No.  5517,  May  16,  1916,  certificate  for  the  opera- 
tion of  a  stage  route  by  auto  busses  between  Watertown  and  Carthage. 

Re  Addison  Auto-Bus  Co.  Case  No.  5527,  May  18,  1916,  certifi- 
cate for  the  operation  of  a  stage  route  by  auto  busses  between  Corn- 
ing and  Addison. 

Be  Blodgett,  Case  No.  5508,  May  23,  1916,  certificate  for  the 
operation  of  a  stage  route  by  auto  busses  in  Watertown,  and  between 
Watertown  and  Cape  Vincent. 

Be  Eaymond,  Case  No.  5550,  May  31,  1916,  certificate  for  the 
operation  of  a  stage  route  by  auto  busses  between  Jamestown  and 
East  Bandolph. 

Re  Butler,  Case  No.  5547,  June  6,  1916,  order  denying  certificate 
for  the  operation  of  a  stage  route  by  auto  busses  in  Albany,  proposed 
route  to  be  to  and  from  West  Albany  outside  city  limits,  it  appearing 
that  proposed  route  is  amply  served  by  the  lines  of  the  United  Trac- 
tion Company. 

Re  Rauster,  Case  No.  5579,  June  20, 1916,  certificate  for  the  opera- 
tion of  a  stage  route  by  auto  busses  in  Johnstown,  and  between 
Johnstown  and  Caroga  Lake,  Canada  Lake,  and  Green  Lake. 

Re  New  Scotland  Ave.  Transp.  Co.  Case  No.  5452,  June  21,  1916, 
approval  of  assignment  of  certificate  for  the  operation  of  a  stage 
route  by  auto  busses  in  Albany,  to  the  People^s  Auto  Bus  Line,  Inc. 

Re  Clark,  Case  No.  5599,  July  10,  1916,  certificate  to  operate  a 
stage  route  by  auto  busses  in  the  city  of  Norwich  and  from  Norwich 
north  to  Sherburne  and  from  Norwich  south  to  Oxford. 

Re  Callahan,  Case  No.  5601,  July  13,  1916,  certificate  for  the 
operation  of  a  stage  route  by  auto  busses  in  the  city  of  Auburn,  and 
between  the  city  of  Auburn  and  King  Ferry. 
P.U.R.1916F.  58 
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Re  Corbett,  Case  No.  6629,  JtiIj  26, 1916,  certificate  for  the  opera- 
tion of  a  stage  route  by  auto  busses  in  Rome  and  between  Rome  and 
the  village  of  Camden. 

Re  Ward,  Case  No.  6614,  July  26,  1916,  certificate  for  the  operar 
tion  of  a  stage  route  by  auto  busses  and  horses  in  Borne,  and  between 
Rome  and  the  hamlet  of  Taberg. 

Re  Wolcott,  Case  No.  5632,  Aug.  24, 1916,  certifiicate  for  the  opera- 
tion of  a  stage  route  by  auto  busses  in  the  city  of  Coming  as  a  part 
of  a  line  from  Coming  to  the  village  of  Bath. 

Re  Keyser,  Case  No.  6657,  Aug.  24, 1916,  certificate  for  the  opera- 
tion of  an  auto  bus  route  over  specified  route  in  the  city  of  Iliiaca  to 
the  incorporated  village  of  Watkins,  and  Watkins  Olen,  and  not  to 
carry  passengers  locally  from  one  point  to  another  in  said  city  of 
Ithaca. 

Re  Emmons,  Case  No.  6668,  Aug.  24,  1916,  certificates  for  the 
operation  of  auto  busses  over  specified  route  in  the  city  of  Ithaca, 
from  the  city  of  Ithaca  to  the  incorporated  village  of  Spencer. 

Re  Gillett,  Case  No.  5663,  Aug.  24, 1916,  certificate  for  the  opera- 
tion of  a  stage  route  by  auto  busses  in  the  city  of  Ithaca,  and  m  a 
part  of  a  line  between  said  dty  and  the  incorporated  city  of  Watkins, 
but  not  to  carry  passengers  locally  from  one  point  to  anotiier  in  the 
55aid  city  of  Ithaca. 

Re  Wiley,  Case  No.  6621,  Sept  19,  1916,  order  granting  certifi- 
cate of  public  convenience  and  necessity  for  the  operation  of  a  stage 
route  by  auto  busses  in  the  city  of  Watertown  and  between  Water- 
town  and  the  incorporated  village  of  PulaskL 

Re  Syracuse  &  N.  Transp.  Co.  Case  No.  6643,  Sept  19,  1916, 
order  granting  certificate  of  public  convenience  and  necessity  for  flie 
'^rx^ration  of  a  stage  route  by  auto  busses  in  the  city  of  Watertown  and 
between  Watertown  and  the  hamlet  of  Brewerton. 

Re  Gillidc,  Case  No.  5680,  Sept  28, 1916,  order  granting  certificate 
of  public  convenience  and  necessity  for  the  operation  of  an  ante  bus 
route  from  the  city  limits  of  Watertown  to  the  incorporated  village 
of  Clanon. 

Philippine  Islands.— Re  Tigan  Garage  Co.  Case  No.  225,  Dec,  18, 
1915,  order  approving  uniform  schei^ule  of  p;issen£rer  rates  for  auto- 
mobile service  and  directing  that  the  same  be  maintained  until  Jan- 
nary  31,  1916;  companies  auvl  inJividuals  engaged  in  the  business  of 
transportation  of  pass^enirers  and  freight  by  automobile  to  file  a 
ilotailed  statement  of  their  capital  investment  and  their  expenditures 
and  receipts  for  the  months  of  November  and  December,  1915,  that 
the  Board  may  judge  the  evx^^omical  condition  and  operation  ol  the 
business  in  relation  to  the  sche«iule. 

Be  Viiran  Garage  Co.  Case  No.  ^^5,  June  24,  1916,  wder  di8ima»- 
ing  petition  for  fixed  schedule  of  freight  and  pas9»iger  rsto  to  be 
esublished  for  motor  cars  in  view  of  the  presmt  aboonnal  cconnmical 
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conditions,  by  reason  of  the  European  war  and  the  state  of  the  roads, 
providing  such  petition  be  refiled  when  some  reason  justifies  such 
refiling. 

Ee  Annual  Report,  Case  No*  748,  May  4,  1916,  order  directing 
individuals  and  companies  engaged  in  the  operation  of  automobiles 
for  hire  in  Manila,  to  file  an  annual  report  on  financial  condition  and 
operations. 

Re  Mendoza,  Case  No.  751,  May  11,  1916,  order  requiring  persons 
engaged  in  the  passenger  automobile  business  to  file  annual  report. 

The  Philippine  Islands  Board  of  Public  Utility  Commissioners 
ordered  that  annual  reports  on  the  financial  condition  and  operations 
of  concern  operating  automobiles  for  hire  be  filed,  in  the  following 
cases :  Re  Santos,  Case  No.  750,  March  10, 1916 ;  Re  Cadelina,  Case 
No.  755,  May  18,  1916;  Re  Aeoeta,  Case  No.  756,  May  18,  1916;  Re 
Diaz,  Case  No.  757,  May  20,  1916 ;  Re  Cong  Awan,  Case  No.  758, 
May  22,  1916;  and  Re  Benedicto,  Case  No.  760,  May  22,  1916. 

Re  Mutual  Aid  Transp.  Co.  Case  No.  759,  June  28,  1916,  order 
directing  the  filing  annual  report  of  the  economical  condition  of  con- 
cerns operatiixg  automobiles  for  hire. 

Re  Caringal,  Case  No.  748,  June  30,  1916,  order  authorizing  the 
filing  of  an  annual  report  of  the  financial  condition  and  operation  of 
concerns  having  motor  cars  for  hire. 

Re  Noel,  Case  No.  802,  Aug.  29,  1916,  order  granting  permission 
to  put  into  effect  a  new  schedule  of  passenger  rates  for  the  concern 
Noel's  Trucks. 

Bridges. 

Connecticut. — Re  Bridgeport  Gaslight  Co.  Docket  No.  1791,  Jan. 
21, 1916,  order  approving  plan  for  a  trestle  bridge  for  conveying  coal 
over  tracks  of  a  commercial  steam  railroad  at  Bridgeport. 

Illinois.— Re  Chicago,  B.  &  Q.  R.  Co.  E-512,  Aug.  8,  1916,  ap- 
proval of  an  agreement  made  with  the  city  of  Rockford,  relating  to 
the  construction  and  maintenance  of  a  certain  bridge  abutment  form- 
ing a  part  of  the  bridge  which  is  to  be  reconstructed  by  the  said  city 
.  of  Rockford  at  Morgan  Street  in  Rockford. 

Maryland. — ^The  state  is  entitled  to  recover  compensation  for  use 
of  a  part  of  a  bridge  forming  part  of  the  public  highways  by  a  tele- 
graph company  for  carrying  its  wires.  Postal  Teleg.  Cable  Co.  v. 
State  Roads  Commission  (1915)  127  Md.  243,  96  Atl.  439.  The 
court  said :  *^e  have  not  thought  it  necessary  to  discuss  the  question 
whether  the  fact  that  the  bridge  was  a  part  of  a  highway  which  was 
a  post  road,  or  that  the  appellant  was  an  interstate  telegraph  com- 
pany, subject  to  and  entitled  to  the  benefit  of  the  post  roads  acts  of 
Congress.  Our  own  case  of  Postal  Teleg.  Cable  Co.  v.  Baltimore 
(1894)  79  Md.  502,  24  L.R.A.  161,  29  Atl.  819,  and  the  Supreme 
P.U.R.1916F. 
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Court  decisions  referred  to  in  that  case  and  by  us  above,  as  well  as 
many  others  that  might  be  cited,  are  conclusive  of  that  question. 
There  is  no  attempt  to  interfere  with  the  use  of  the  bridge  by  the 
appellant  as  it  has  been  using  it,  but  the  state,  through  the  agency 
representing  it,  does  ask  and  demand  that  it  be  at  least  fairly  dealt 
with,  and  that  compensation  be  paid  it  for  the  special  use  the  defend- 
ant makes  of  the  bridge.  It  can  not  be  doubted,  as  said  by  Judge 
Constable  in  the  opinion  in  Goldsborough  v.  Postal  Teleg.  Cable  Co. 
(1914)  123  Md.  73,  91  Atl.  147,  that  the  state  was  required  to  pay 
the  bridge  company  for  the  income  it  was  deriving  from  the  appel- 
lant for  the  use  of  the  bridge/' 

Nebraska. — Homer  Commercial  Club  v.  Chicago,  B.  &  Q.  E.  Co. 
Formal  Complaint  No.  313,  July  14, 1916,  order  approving  an  agree- 
ment for  the  construction  of  a  foot  bridge  over  Omaha  Creek  in  the 
village  of  Homer. 

New  York,  Second  District — Re  Delaware  &  H.  Co.  Case  No. 
5,004,  July  29,  1915,  order  approving  plans  and  specifications  for 
the  erection  of  a  new  railroad  bridge  over  Island  creek  except  that 
the  clearance  line  of  the  bridge  was  required  to  be  17.5  feet  instead 
of  15.5  feet  above  the  average  high  water. 

On  August  19,  1915,  the  Commission  approved  plans  modified  in 
accordance  with  the  above  order. 

Wisconsin.— In  Re  Chicago,  M.  &  St.  P.  R.  Co.  April  7,  1916,  the 
Wisconsin  Conmiission  held  that  §§  1596  to  1696-27  inclusive 
of  the  Wisconsin  Water  Power  Law  provide  for  a  report  to  the  Gov- 
ernor that  a  bridge  is  an  obstruction  to  navigation  only  when  the 
obstruction  to  navigation  was  constructed  without  permission  of  the 
legislature  but  that  the  rights  of  the  public  in  streams  over  which 
railroad  bridges  have  been  constructed  under  the  general  railroad 
law  are  safeguarded  by  §  1836  of  the  Wisconsin  Statute.  The 
Commission,  however,  held  that  where  the  interpretation  of  this  sec- 
tion as  applied  to  the  present  situation  had  never  been  passed  upon 
by  the  courts,  it  did  not  feel  justified  in  the  attempting  to  enforce 
what  it  believed  to  be  the  dut}'  of  the  railroad.  The  Commission 
accordingly  made  a  finding,  to  be  laid  before  the  Governor  for  his 
action,  that  the  railroad  should  provide  a  passageway  under  its 
bridge  across  the  Yahara  River  having  a  vertical  clearance  above 
ordinary  water  of  8  feet  and  a  horizontal  clearance  of  20  feet,  it 
appearing  that  although  this  might  involve  an  expensive  readjust- 
ment of  railroad  tracks,  the  normal  water  traflSc  required  a  passage- 
way of  these  dimensions  although  some  dredges  and  other  unusual 
craft  might  require  additional  clearance. 

Carriers. 

One  operating  an  incline  for  hire  who  imdertook  to  carry  the  car- 
P.U.R.1916F. 


Digitized  by 


Google 


APPENDIX.  917 

goes  of  all  vessels  up  the  incline  to  a  railroad  is  a  common  carrier. 
Joest  V.  Clarendon  &  E.  Packet  Co.  (1916)  122  Ark.  353,  183  S.  W. 
759. 

A  lumber  company  cannot  successfully  contend  that  it  cannot 
operate  a  railroad  as  a  common  carrier  merely  because  it  has  given  a 
lease  of  the  line  and  a  part  of  the  equipment,  especially  where  the 
Commission  has  not  consented  to  cessation  of  operation  as  a  common 
carrier.  Lennon  v.  Bayside  Lumber  Co.  (Cal.)  Decision  No.  3344, 
Case  No.  921,  May  19, 1916. 

A  transfer  company  chartered  to  carry  passengers  and  their  bag- 
gage and  other  persons  and  merchandise  to  and  from  the  various 
railroad  stations  and  other  points  in  a  city  that  holds  itself  out  as 
ready  to  transport  all  persons  who  apply  for  passage  and  are  ready  to 
pay  for  the  service  is  a  common  carrier.  Carlton  v.  Boudar  (1916) 
118  Va.  521,  88  S.  E.  174. 

Certificates  of  Public  Convenience;  Franchises;  Permits,  etc. 

Federal  Courts, — ^A  municipal  permit  for  the  use  of  the  streets  for 
telegraph  poles  and  wires  under  which  the  company  operated,  though 
granted  without  legal  consideration  being  paid  and  in  general  terms 
without  limit  constitutes  a  franchise  which  is  assignable  and  which 
cannot  be  terminated,  or  substantially  modified,  except  for  good 
cause.    Postal  Teleg.  Cable  Co.  v.  Ingraham  (1915)  228  Fed.  392. 

The  fact  that  a  permit  for  use  of  the  streets  for  telegraph  poles 
and  wires  was  not  signed  by  the  mayor  and  aldermen  of  the  city  but 
by  the  clerk  in  their  behalf  does  not  affect  its  validity  after  it  has 
been  acquiesced  in  for  many  years.  Postal  Teleg.  Cable  Co.  v.  In- 
graham, supra.  The  Court  said :  *^e  are  not  prepared  to  say  that 
the  rule,  Tacit  per  alium,  facit  per  se,*  applies  to  proceedings  of  this 
character;  but  any  irregularity  of  such  a  nature  must  be  held  to 
have  been  made  good  by  so  long  an  acquiescence  as  we  find  here.*' 

Arizona. — Re  Winslow  Gaslight  &  Heat  Co.  Docket  No.  319, 
March  29,  1916,  to  construct  and  operate  a  gas  plant  at  Winslow  and 
to  exercise  the  functions  of  a  public  service  corporation  in  the  instal- 
lation and  operation  thereof. 

Re  Shumway,  Docket  No.  328,  May  10, 1916,  to  operate  an  electric 
light  plant  in  Navajo  County,  Arizona. 

Re  Walton,  Docket  No.  345,  May  18,  1916,  to  construct  telephone 
line  in  Pima  County  to  serve  Paymaster  Mining  Camp. 

Re  Rowley,  Docket  No.  348,  July  10,' 1916,  to  install  and  operate 
a  water  and  sewer  plant  in  Oatman  and  vicinity,  it  appearing  that 
the  need  of  additional  water  was  imperative,  that  the  proposed 
system  was  feasible,  and  that  mining  companies  supplying  water 
desired  to  discontinue  the  service. 

Re  Winslow  Gas  Co.  Docket  No.  1,  March  29,  1916,  order  cancel- 
P.U.R.1916F. 
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ing  certificate  granted  on  August  25,  1914,  to  construct  a  gas  plant 
at  Winslow,  it  appearing  that  the  company  had  failed  to  pay  the  fee 
of  $60  required  by  law  in  connection  with  the  issuance  of  bonds  and 
that  the  town  clerk  of  Winslow  had  officially  advised  and  certified  to 
the  Commission  that  the  franchise  granted  by  the  town  of  Winslow 
had  lapsed  by  reason  of  failure  to  construct  a  plant  within  the  time 
specified  in  the  franchise  ordinance. 

California, — Re  Southern  Counties  Gas  Co.  Decision  No.  2869, 
Application  No.  1939,  Nov.  4,  1915,  to  construct  a  pipe  line  from 
Orange  County  to  the  city  of  Whittier  and  in  and  about  La  Habra 
and  to  exercise  franchises  therefor. 

Re  Grangers  Business  Asso.  Decision  No.  2871,  Application  No. 
1913,  Nov.  5, 1915,  order  approving  the  renewal  of  a  wharf  franchise 
granted  by  the  supervisors  of  Contra  Costa  County. 

Re  Pacific  Teleph.  &  Teleg.  Co.  Decision  No.  2984,  Application 
No.  1962,  Dec.  18,  1915,  Kenwood  Rural  Telephone  Company,  au- 
thorized to  enter  business  of  rendering  exchange  telephone  service  at 
Kenwood  heretofore  rendered  by  the  Pacific  Telephone  and  Telegraph 
Company  which  had  withdrawn  from  the  field. 

Re  Redder,  Decision  No.  3082,  Application  No.  2062,  Feb.  7, 1916, 
to  construct  and  operate  a  public  utility  water  system  in  Mayes  Bun- 
galow Addition  adjoining  the  town  of  Dixon. 

Re  Contra  Costa  Gas  Co.  Decision  No.  3087;  Application  No. 
2064,  Feb.  8,  1916,  to  construct  a  system  for  the  distribution  of  gas 
in  portions  of  Contra  Costa  Coun^  and  to  exercise  the  franchise 
granted  therefor  upon  condition  that  the  company  file  a  stipulation 
that  no  values  shall  be  claimed  for  such  franchise  other  than  the 
actual  cost  thereof.    Stipulation  approved  (Feb.  26, 1916). 

Re  Valley  Natural  Gas  Co.  Decision  No.  3104;  Application  No. 
2018,  Feb.  16,  1916,  C.  B.  Colby  authorized  to  assign  to  the  Valley 
Natural  Gas  Company  a  franchise  for  the  construction  of  a  gas 
transmission  and  distribution  system  in  Kern  County  and  utility 
authorized  to  exercise  the  rights  and  privileges  granted  thereby  ufom. 
condition  that  no  values  shall  be  claimed  for  such  franchise  other  than 
the  actual  cost  thereof.  Finding  that  the  applicant  had  complied 
with  conditions  of  above  order  (March  16,  1916). 

Re  Whittier  Water  Co.  Decision  No.  3316,  Application  No.  2190, 
May  8,  1916,  authority  to  exercise  rights  under  a  temporary  permit 
authorizing  the  lajring  of  a  water  main. 

Re  California-Oregon  Power  Co.  Decision  No.  3313,  Application 
No.  2166,  May  8, 1916,  to  permit  the  exercise  of  rights  granted  under 
a  franchise,  authorizing  the  construction  of  transmission  lines  in 
Trinity  County.    Stipulation  approved  (May  24,  1916). 

An  unlimited  franchise  to  lay  water  mains  and  operate  a  water 
plant  within  the  city  does  not  expire  with  the  corporate  existence  of 
the  grantee  but  it  may  be  transferred  at  the  end  of  the  corporation's 
P.U.R.1916F. 
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life.  Re  San  Jo86  Water  Co.  Application  No.  2176*  Decision  No.  3320, 
May  10,  1916. 

Be  Pacific  Light  &  P.  Co.  Decision  No.  3341,  Application  No. 
2225,  May  15,  1916,  to  exercise  rights  granted  under  a  franchise, 
permitting  the  construction  of  electrical  distribui"tig  lines  in  Kern 
County,  after  excluding  territory  served  by  another  company.  Stip- 
ulation approved.  Decision  No.  3450,  Jime  21, 1916. 

Ee  Bain  &  S.  Counties  Gas  Co.  Decision  No.  3356,  Application  No. 
2286,  May  22,  1916,  order  authorizing  transfer  of  franchise  for 
construction  of  gas  distributing  mains,  in  Orange  County. 

Re  Colorado  River  Teleph.  Co.  Decision  No.  3435,  Application  No. 
2031,  June  17,  1916,  authority  to  construct  and  operate  a  telephone 
system  in  certain  portions  of  Riverside  County  upon  condition  that 
a  proposed  sale  of  an  existing  line  is  properly  consunmiated. 

Re  Northern  California  Power  Co.  Decision  No.  3462,  Application 
No.  2320,  June  22,  1916,  to  exercise  rights  and  privileges  under 
franchise  to  be  secured  from  the  county  of  Yolo  for  the  extension  of  a 
power  line. 

Re  Port  Costa  Wharf  Co.  Decision  No.  3464,  Application  No. 
2364,  June  28,  1916,  to  exercise  right  granted  under  a  certain  wharf 
franchise  obtained  from  the  board  of  supervisors  of  Contra  Costa 
County.    Stipulations  filed  (July  20, 1916). 

Re  Los  Angeles  Gas  &  E.  Corp.  Decision  No.  3471,  Application  No. 
2352,  June  29, 1916,  order  granting  exercise  of  rights  obtained  under 
franchise  secured  from  the  city  of  San  (Jabriel  permitting  the  con- 
struction of  gas  distributing  mains  in  said  city.  Stipulation  fixing 
cost  and  valuation  which  may  be  claimed  for  franchise  at  sum  of 
$163.60,  filed  July  29, 1916. 

Re  Looff,  Decision  No.  3520,  Application  No.  2362,  July  15,  1916, 
approval  of  a  franchise  authorizing  the  construction  of  a  wharf  at 
Santa  Monica.  Stipulation,  fixing  cost  and  valuation  of  franchise 
at  $450,  approved  July  28,  1916. 

Re  Mathieson,  Decision  No.  3529,  Application  No.  2330,  July  20, 
1916,  to  furnish  water  to  certain  consumers  in  the  town  of  Center- 
ville,  whom  applicant  has  served  for  some  time. 

Re  Southern  Counties  Gas  Co.  Decision  No.  3563,  Application 
No.  2431,  Aug.  10,  1916,  preliminary  order  granting  certificates  of 
public  convenience  and  necessity  for  the  construction  of  gas  transmis- 
sion and  distribution  lines  for  the  sale  of  natural  and  artificial  gas 
in  Los  Angeles  county,  under  franchises  to  be  hereafter  granted  by 
Los  Angeles  county,  final  order  to  be  issued  after  said  gas  company 
shall  have  acquired  said  franchises. 

Re  Southern  Counties  Gas  Co.  Decision  No.  3566,  Application 
No.  2430,  Aug.  10,  1916,  to  construct  an  8-inch  natural  gas  trans- 
mission line  from  Brea  Canyon  Oil  Company^s  pumping  station,  at 
Brea  to  applicant's  gas  plant  at  Pomona.    , 
r.U.R.l9l6F. 
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Re  Patroni,  Decision  No.  3572,  Application  Ifo.  2408,  Aug.  10, 
1916,  order  approving  a  franchise  for  the  construction  of  a  wharf 
and  pier  at  that  portion  of  Half  Moon  Bay  near  what  is  known  as 
Princeton-by-the-Sea. 

Re  Southern  Counties  Gas  Co.  Decision  No.  3667,  Application  No. 
2429,  Aug.  10,  1916,  certificate  permitting  exercise  of  right  obtained 
under  franchise  authorizing  the  construction  of  gas  distributing 
systems  in  Orange  County. 

Re  Crescent  City  Wharf  &  Dock  Co.  Decision  No.  3636,  Applica- 
tion No.  2279,  Sept.  13,  1916,  order  approving  the  renewal  of  the 
wharf  franchise  for  the  construction  and  maintenance  of  a  public 
wharf  in  the  city  of  Crescent  City. 

Re  Lucerne  Water  Co.  Decision  No.  3712,  Application  No.  2552, 
Sept.  26,  1916,  to  construct  water  irrigation  system  to  serve  specified 
territory  in  Siskiyou  County. 

District  of  Columbia, — ^Re  Biddison,  Order  No.  183,  P.  XJ.  C.  No. 
2031,  June  21,  1916,  order  granting  permission  to  operate  a  motor 
vehicle  for  the  transportation  of  passengers  over  specified  route. 

Idaho.— Re  Roberts,  Case  No.  F-117,  Order  No.  319,  Jan.  29, 
1916,  to  establish  a  municipal  water  system  in  the  village  of  Roberts 
for  domestic  and  municipal  uses. 

Re  Paul  Electric  Co.  Case  No.  F-122,  Order  No.  320,  Jan.  29, 
1916,  to  construct  an  electric  light  and  power  system  in  the  village 
of  Paul. 

Re  Albion,  Case  No.  P-124,  Order  No.  331,  Feb.  26,  1916,  to 
establish  a  mimicipal  electric  light,  power,  and  heating  system  in  the 
village  of  Albion  to  distribute  electric  current  purchased  from  the 
United  States  Reclamation  Service  upon  condition  that  it  be  pre- 
pared to  serve  within  one  year. 

Re  Boise  Valley  Traction  Co.  Case  No.  F-125,  Order  No.  332, 
March  14,  1916,  to  exercise  rights  and  privileges  granted  by  fran- 
chise or  permit  from  the  city  of  Nampa  so  far  as  such  franchise  re- 
lates to  the  construction,  maintenance,  and  operation  of  connecting 
and  interchange  tracks  within  the  city  limits. 

Re  Electric  Invest.  Co.  Case  No.  F-128,  Order  No.  335,  April  1, 
1916,  to  construct  an  extension  of  an  electric  transmission  and  dis- 
tribution system  from  Meridian  to  Kuna  and  to  exercise  the  fran- 
chises or  permits  gi*anting  therefor. 

Re  Minidoka,  Case  No.  F-129,  Order  No.  337,  April  8,  1916,  to 
construct  a  municipal  water  system  in  Minidoka;  municipality  or- 
dered to  file  a  detailed  and  accurate  account  of  all  expenditures  and 
upon  the  completion  of  the  system  to  file  a  water  schedule. 

Re  Wheeler,  Case  No.  F-127,  Order  No.  339,  April  13,  1916,  to 
construct  an  electric  light  and  power  system  in  the  towns  of  Carey 
and  Picabo  and  along  the  country  roads  between  said  towns  with 
short  extensions  tributary  to  the  same,  upon  condition  that  if  appli- 
P.U.R.1916F. 
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cant  does  not  prepare  to  render  service  within  nine  months  this 
certificate  shall  be  null  and  void ;  franchises,  accounts  of  expenditures 
and  schedxde  of  rates  to  be  filed. 

Be  Utah  Power  &  Light  Co.  Case  No.  F-131,  Order  No.  343, 
April  20,  1916,  to  construct  and  operate  an  electric  transmission 
line  between  Alexander  and  Bancroft. 

Be  Utah  Power  &  Light  Co.  Case  No.  F-139,  Order  No.  358,  June 
20,  1916,  to  construct  electric  lines  and  system  in  Downey. 

Re  Power  County  Teleph.  Co.  Case  No.  F-142,  Order  No.  363, 
July  14, 1916,  to  construct  telephone  system  in  Rockland  Valley. 

Re  Utah  Power  &  Light  Co.,  Case  No.  F-132,  Order  No.  368, 
July  22,  1916,  to  extend  an  electrical  transmission  line  to  village  of 
Lava  Hot  Springs  and  to  install  a  distribution  system  in  said  village. 

Re  Utah  Power  &  Light  Co.  No.  F-145,  Order  No.  370,  Aug.  2, 
1916,  to  continue  electrical  service  for  light,  heat,  power  and  other 
purposes  in  the  city  of  Mbntpelier. 

Re  Utah  Power  &  Light  Co.  T^o.  F--150,  Order  No.  379,  Oct.  2, 
1916,  to  continue  electric  service  for  light,  heat  and  power  and  other 
purposes  within  the  village  of  McCammon. 

Re  Utah  Power  &  Light  Co.  Case  No.  F-161,  Order  No.  382,  Oct. 
7,  1916,  order  authorizing  the  c<Hi8truGtion  and  extension  of  electric- 
al transmission  and  distribution  line  from  Grace  power  plant  to 
Bancroft  and  McCammon  for  the  purposes  of  serving  said  villages  and 
their  inhabitants  with  electric  light,  heat,  power  and  other  services. 

Re  Idaho  Power  Co.  Case  No.  F-153,  Order  No.  383^  Oct.  18, 
1916,  for  the  construction,  operation  and  maintenance  of  a  general 
electric  system  for  the  selling  of  electricity  for  lighting,  power  and 
other  purposes  in  the  village  of  Filer. 

Re  Uhl,  Case  No.  F-162,  Order  No.  385,  Oct.  21,  1916,  to  con- 
struct and  operate  a  water  system  in  and  for  the  village  of  Albion. 

Illinois,— Re  Cincinnati,  I.  &  W.  R.  Co.  No.  4518,  Jan.  27,  1916, 
10  operate  petitioner's  railway  and  the  railway  of  the  Sidell  &  Olney 
Railway  Company,  and  certificate  granted  to  tiie  Sidell  &  Olney 
Railway  Company  to  operate  its  railway  property  from  Sidell  to 
Olney. 

Re  Kankakee  &  U.  Traction  Co.  No.  2310,  Feb.  2,  1916,  to  change 
the  location  of  a  proposed  line  of  railroad  running  from  Rantoul  to 
Paxton.  So  much  of  order  of  June  19, 1914,  as  is  in  confiict  with  the 
above  declared  void. 

Re  Atlanta  Electric  Light  &  P.  Co.  No.  4434,  Feb.  2,  1916, 
to  construct  and  operate  various  rural  distribution  lines  near  Atlanta 
and  McLean. 

Re  Tri-City  Elevators  Co.  No.  4611,  Feb.  3,  1916,  to  operate  a 
warehouse  for  the  storage  of  grain  in  Venice. 

Re  Tri-City  Elevators  Co.  No.  4575,  Feb.  3,  1916,  to  operate  a 
warehouse  for  the  storage  of  grain  in  East  St.  Louis. 
P.U.R.1916F. 
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Re  Centralia  Traction  Co.  N"o.  4426,  Feb.  3,  1916,  to  operate  ex- 
press service  between  Centralia  and  Wamac. 

Re  Centralia  &  C.  City  Traction  Co.  No.  4427,  Feb.  3, 1916,  to  con- 
duct an  express  service  between  Centralia  and  Central  City. 

Re  Aurora,  M.  &  W.  R.  Co.  No.  4252,  Feb.  10,  1916,  to  operate  a 
railroad  from  Aurora  to  Mendota  upon  condition  that  the  company 
shall  build  its  road  from  Aurora  to  Bristol  Station  before  operation 
is  begun  at  any  place.  Above  order  amended  to  provide  that  the 
applicant  shall  build  its  road  from  Piano  to  Aurora  before  any  opera- 
tion of  the  road  and  that  no  work  of  construction  shall  be  done  be- 
tween Aurora  and  Montgomery  until  the  road  is  constructed  between 
Piano  and  Montgomery  (April  13, 1916). 

Be  Central  Illinois  Electric  Co.  Case  No.  4555,  Feb.  17,  1916,  to 
construct  and  operate  a  transmission  line  between  Forsjrthe,  Oreana 
and  Argenta  and  distribution  systems  in  Forsythe  and  Oreana. 

Re  Central  Illinois  Public  Service  Co.  Case  No.  4559,  Feb.  17, 
1916,  to  construct  and  operate  an  electric  transmission  line  between 
Auburn,  Waverly  and  Roodhouse  with  a  spur  from  said  line  to  Frank- 
lin. 

Re  Central  Illinois  Public  Service  Co.  No.  4560,  Feb.  17,  1916, 
to  construct  and  operate  a  transmission  line  between  Carterville  and 
Carbondale. 

Re  Central  Illinois  Public  Service  Co.  No.  4562,  Feb.  17, 1916,  to 
construct  and  operate  an  electric  transmission  line  ccmnecting  Clay- 
ton,  Mt.  Sterling  and  Versailles. 

Re  Murphysboro  Teleph.  Co.  No.  4437,  March  9,  1916,  to  con- 
struct and  operate  a  telephone  exchange  in  the  village  of  Hurst. 

Re  Central  Illinois  Public  Service  Co.  No.  4581-A,  March  10, 
1916,  to  furnish  electric  service  in  the  village  of  Franklin. 

Re  Kansas  Gas  &  E.  Co.  Case  No.  4604,  March  16,  1916,  to  con- 
struct and  operate  an  electric  transmission  line  from  a  point  east  of 
the  village  of  Banner  to  the  public  station  of  the  Spring  Lake  Drain- 
age and  Levee  District. 

Re  Danville  Street  R.  &  Light  Co.  Case  No.  4758,  March  16, 1916, 
to  construct  a  distribution  system  in  the  Hegeler  subdivision  near 
Danville ;  to  construct  an  electric  transmission  line  from  Central  Park 
to  feed  the  said  distribution  system,  and  to  furnish  electric  service 
in  said  Hegeler  subdivision. 

Re  Byron  Electric  Light  &  P.  Co.  No.  4597,  March  22^  1916,  to 
construct  and  operate  an  electric  distribution  system  in  and  around 
the  village  of  Byron  upon  condition  that  the  company  obtain  a  proper 
and  legal  franchise  from  the  city  of  Bjrron,  it  appearing  that  the 
franchise  was  originally  granted  to  an  individual  instead  of  to  a 
corporation  as  provided  in  section  28  of  "An  Act  to  Provide  for  the 
Regulation  of  Public  Utilities",  approved  June  30,  1913. 

Re  Drager  Electric  Co.  No.  4668,  March  22,  1916,  to  construct 
P.U.R.1916F. 
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and  operate  an  electric  distribution  system  in  the  village  of  Winne- 
bago and  to  transact  the  business  of  furnishing  electric  service  therein. 

Ee  Union  Terminal  Warehouse  Co.  No.  4739,  March  24,  1916. 
to  operate  a  storage  warehouse  in  the  city  of  Chicago. 

Ee  Spring  Valley  Utilities  Co.  No.  4493,  March  30,  1916,  to 
construct  and  operate  an  electric  transmission  line  spur  into  the  vil- 
lage of  Tiskilwa  for  the  purpose  of  delivering  wholesale  electric  serv- 
ice to  the  Tiskilwa  Electric  light  Company. 

Ee  Mendon  Electric  Light  &  P.  Co.  No.  4747,  March  30,  1916,  to 
construct  an  electric  distribution  system  in  the  village  of  Mendon  and 
to  transact  business  therein  upon  condition  that  the  company  secure 
a  proper  and  legal  franchise,  it  appearing  that  the  franchise  under 
which  the  company  proposed  to  operate  was  illegal  because  granted 
to  an  individual  instead  of  to  a  corporation  as  provided  in  §  22  of 
^*An  Act  to  Provide  for  the  Eegulations  of  Public  Utilities.'' 

Ee  Tiskilwa  Electric  Light  Co.  No.  4765,  March  30,  1916,  to  con- 
struct an  electric  distribution  system  in  and  around  the  village  of 
Tiskilwa,  and  to  transact  business  therein,  upon  condition  that  the 
work  performed  under  the  above  certificate  shall  conform  strictly 
to  the  published  rules  and  regulations  of  the  Commission. 

Ee  Central  Illinois  Electric  Co.  No.  4669,  April  6,  1916,  to  con- 
struct an  electric  transmission  line  from  Forsythe  to  Warrensburg 
and  an  electric  distribution  system  in  Warrensburg. 

Ee  Public  Service  Co.  No.  4737,  April  6, 1916,  to  construct  an  ex- 
tension of  an  electric  distribution  line  on  Vermojit  Street  in  Calu- 
met township,  and  to  condemn  the  right  of  way  for  such  extension. 

Ee  Bement  Electric  Light  &  P.  Co.  Case  No.  4771,  April  5,  1916, 
to  construct  an  electric  transmission  line  between  Bement  and  Ives- 
dale  and  to  operate  a  distribution  system  in  Ivesdale. 

Ee  Blue  Mound  Teleph.  Co.  No.  4821,  April  7,  1916,  to  operate 
a  telephone  plant  in  Blue  Mound. 

Ee  Union  Stock  Yard  &  Transit  Co.  No.  4468,  April  13,  1916, 
Produce  Terminal  Company  authorized  to  render  electric  service  in 
certain  portions  of  Chicago. 

Ee  Zero  Ice  Co.  No.  4767,  April  20, 1916,  to  operate  a  cold  storage 
warehouse  in  the  city  of  Joliet. 

Be  Brighton  Electric  Light  &  P.  Co.  Case  No.  4865,  April  20, 
1916,  to  furnish  lighting  service  in  the  village  of  Brighton  and  to 
construct  a  distribution  system  and  generating  station  therein. 

Ee  Basco  Electric  Light  &  P.  Co.  No.  4707  &  No.  4706,  Con- 
solidated, April  20,  1916,  to  install  and  operate  an  electric  light 
plant  in  the  village  of  Basco. 

Ee  Central  Cold  Storage  Co.  No.  4794,  April  20,  1916,  to  con- 
struct and  operate  a  cold  storage  warehouse  in  Chicago. 

Ee  Calumet  Eefrigerating  Co.  No.  4923,  April  28,  1916,  to  con- 
struct a  cold  storage  and  general  warehouse  in  Chicago. 

P.U.R.1916F. 
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Ee  Central  Illinois  Public  Service  Co.  Case  No.  4939,  May  4, 
1916,  to  construct  and  operate  a  distribution  system  in  Murray ville. 

Re  Public  Service  Co.  No.  4620,  May  4,  1916,  order  denying  an 
application  for  the  extension  of  an  electric  transmission  line  and 
distribution  system  along  the  southerly  and  westerly  sides  of  Chan- 
nel Lake,  it  appearing  that  the  owner  of  property  to  be  crossed 
objected  to  the  extension  and  that  the  condemnation  of  his  property 
was  not  necessary  in  as  much  as  another  route  having  substantially 
equal  advantages  could  be  adopted. 

Re  Saline  Electric  Co.  No.  4465,  May  4,  1916,  to  conduct  an 
electric  distribution  business  in  Eldorado. 

Re  Harder's  Fireproof  Storage  &  Van  Co.  No.  4968,  May  4,  19i6, 
to  construct  and  operate  warehouse  in  Chicago. 

Re  Central  Illinois  Public  Service  Co.  No.  4947,  May  4,  1916,  to 
construct  and  operate  a  high  tension  line  from  Anna  to  Cobden. 

Re  Central  Illinois  Public  Service  Co.  No.  4945,  May  4,  1916,  to 
construct  and  operate  a  distribution  system  in  and  through  Man- 
chester. 

Re  Ontario  Warehouse  Co.  No.  4972,  May  4, 1916,  to  operate  ware- 
house in  Chicago. 

Re  Loraine  Electric  Light  &  P.  Co.  No.  4329,  May  4,  1916,  to 
construct  and  operate  electric  distribution  system  in  Loraine. 

Re  Southern  Illinois  Light  &  P.  Co.  Case  No.  4870,  May  11,  1916, 
to  construct  and  operate  a  33,000  volt  transmission  line  from  CoUins- 
ville  to  St.  Jacob,  and  to  wholesale  electrical  energy  to  various  con- 
sumers. 

Re  Southern  Illinois  Light  &  P.  Co.  Case  No.  4869,  May  11,  1916, 
to  construct  and  operate  an  electric  transmission  line  from  Greenville 
to  Pocahontas,  and  to  construct  and  operate  street  lighting  and  dis- 
tribution system  in  Pocahontas. 

Re  Public  Service  Co.  Case  No.  5015,  May  13,  1916,  to  construct 
an  electrical  distribution  system  in  Mt.  Greenwood. 

Re  Kankakee  &  U.  Traction  Co.  Case  No.  4803,  May  18,  1916,  to 
sell  electrical  energy  to  grain  elevators. 

Re  Bacon,  No.  5149,  May  26,  1916,  to  operate  a  public  warehouse 
Class  "A'^  in  South  Chicago. 

Re  Public  Service  Co.  Case  No.  6012,  May  31,  1916,  to  construct 
an  electrical  distribution  system  in  Benson. 

Re  Public  Service  Co.  Case  No.  5014,  May  31,  1916,  to  construct 
an  electrical  distribution  system  in  Elmwood  Park. 

Re  Bengson  Fireproof  Warehouse  Co.  No.  5041,  June  6,  1916,  to 
construct  a  public  warehouse  for  the  storage  of  household  goods,  in 
Chicago. 

Re  Western  United  Gas  &  E.  Co.  No.  5105,  June  21,  1916,  to  con- 
struct gas  distribution  system  in  Bartlett,  and  a  gas  transmission 
main  between  Elgin  and  Bartlett  for  the  purpose  of  supplying  ga? 
P.U.R.1916F. 
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fiervice  in  Bartlett  and  along  highways  under  which  transmission 
main  is  routed,  provided,  however,  that  said  gas  company  secures  the 
assent  of  proper  officials  authorizing  it  to  use  said  highways  for  pur- 
poses of  constructing  aforesaid  gas  transmission  main. 

Be  Southern  Illinois  Gas  Co.  No.  5032,  June  21,  1916,  to  con- 
struct gas  distribution  systems  in  Carbondale  and  West  Frankfort, 
and  to  construct  transmission  mains  interconnecting  said  cities. 

Be  Mueller  Grain  Co.  No.  4877,  June  21,  1916,  to  operate  a  ware- 
house for  the  storage  of  grain  on  Morton  Street  in  Peoria. 

Be  Public  Service  Co.  No.  5013,  June  26,  1916,  to  construct  an 
electric  distribution  system  in  Broadview. 

Be  Davis  Electric  Co.  No.  6059,  June  26,  1916,  to  construct  a 
generating  plant  and  distribution  system  in  Davis. 

Be  Liberty  Electric  Co.  No.  5144,  June  29,  1916,  to  operate 
electric  light  plant  in  village  of  Liberty. 

Be  Chicago,  N.  S.  &  M.  B.  Co.  No.  5219,  July  6,  1916,  to  transact 
the  business  of  transporting  persons  and  property  by  means  of  an 
electric  railway  from  Evanston  to  Bockfeller  (^  Area. 

Be  Chatsworth  Teleph.  Exch.  No.  4899,  July  6,  1916,  to  operate 
and  maintain  telephone  plant  in  Chatsworth. 

Be  Central  Illinois  Public  Service  Co.  No.  6177,  July  6,  1916,  to 
construct  a  high-tension  transmission  line  from  the  Hamilton-Carth- 
age line  to  the  village  of  Elvaston,  and  to  construct  a  distribution 
Bystem  in  said  village. 

Be  Southern  Illinois  Light  &  P.  Co.  No.  5190,  July  6,  1916,  to 
construct  a  33,000  volt  transmission  line  from  Hillsboro,  through 
Litchfield,  to  Gillespie,  and  to  furnish  electrical  energy  along  the 
route. 

Be  Southern  Illinois  Light  &  P.  Co.  No.  5192,  July  6,  1916,  to 
construct  a  33,000  volt  transmission  line  from  Pocahontas  to  St. 
Jacob,  and  a  distribution  system  in  Pierron.  Order  corrected  by 
substitution  of  Millersburg  for  Pierron  as  official  name  of  the  village 
in  question  (July  27,  1916). 

Be  Southern  Illinois  Light  &  P.  Co.  No.  5191,  July  13,  1916,  to 
construct  and  operate  a  transmission  line  from  Fillmore  to  Bamsey 
and  to  furnish  service  along  the  route. 

Be  East  Dubuque  Electric  Co.  No.  5213,  July  13,  1916,  to  trans- 
act electric  light  and  power  business  in  Dubuque  and  to  operate  auto 
bus  lines  between  Dubuque  and  East  Dubuque. 

Be  Lake  Forest  Water  Co.  No.  5185,  July  20,  1916,  to  construct 
water  main  on  Deerpath  Avenue  from  the  terminus  of  the  existing 
main  to  the  east  drive  of  Joseph  Cudahy's  property,  and  the  trans- 
action of  the  business  of  furnishing  water  along  the  route. 

Be  F.  P.  Schneider  &  Co.  No.  4223,  July  20,  1916,  for  the  opera- 
tion of  a  warehouse  at  6142  North  Clark  Street,  Chicago. 
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Re  Murphysboro  Teleph.  Co.  No.  4438,  July  20,  1916,  to  construct 
and  operate  a  telephone  system  in  the  village  of  Ewing. 

Re  Beecher  City  Teleph.  Co.  No.  5028,  July  20,  1916,  to  operate 
a  telephone  system  in  Beecher  City. 

Re  Tri-City  Elevators  Co.  No.  5246,  July  20,  1916,  to  operate 
a  warehouse  for  storage  of  grain  at  No.  1  Front  Street  in  East  St. 
Louis. 

Re  Public  Service  Co.  No.  5175,  July  24,  1916,  to  construct  and 
operate  a  transmission  line  from  Lemont  to  Romeoville  and  a  dis- 
tribution system  in  Romeoville. 

Re  Illinois  Northern  Utilities  Co.  No.  5195,  July  24,  1916,  to 
construct  a  transmission  line  connecting  Tampioo,  Deer  Grove,  Wal- 
nut and  Ohio  and  a  distribution  system  in  Deer  Grove. 

Re  Public  Service  Co.  No.  5223,  July  27,  1916,  to  construct  and 
operate  an  electric  distribution  system  in  Aronui  Part 

Re  Patoka  Teleph.  Exch.  Co.  No.  4785,  July  27,  1916,  to  operate 
and  maintain  present  telephone  system  in  Patoka. 

Re  Alvin  Grain  &  Electric  Co.  No.  5265,  July  27,  1916,  to  con- 
struct and  operate  an  electric  generating  plant  for  the  purpose  of 
furnishing  electric  service  in  Alvin. 

Re  Illinois  Northern  Utilities  Ca  No.  5205,  July  27,  1916,'  to 
construct  and  operate  an  electric  transmission  line  for  the  purpose 
of  furnishing  electrical  energy  in  Paw  Paw. 

Re  Howard  Street  Terminal  Warehouse  Co.  No.  5394,  July  28, 
1916,  to  construct  and  operate  a  storage  warehouse  in  Evanston. 

Re  Marine  Electric  Service  Co.  No.  4327,  July  28,  1916,  to  con- 
struct and  operate  an  electric  light,  heat,  and  power  plant  at  Marine 
and  St.  Jacob,  and  to  construct  an  electric  transmission  line  con- 
necting said  towns. 

Re  Chicago,  F.  L.  &  N.  Electric  R.  Co.  No.  4813,  July  28,  1916, 
to  construct  and  operate  an  electric  railway  over  specified  route,  con- 
necting with  the  Waukegan,  Rockford,  &  Elgin  Traction  Company. 

Re  Tanmis  Ice,  Light  &  Fuel  Co.  No.  4424,  July  29,  1916,  to 
operate  an  electric  utility  in  the  village  of  Tarams. 

Re  Alvin  Grain  &  Electric  Co.  No.  5265-A,  Aug.  8,  1916,  to  con- 
struct and  operate  a  grain  elevator,  and  tx)  transact  a  general  business 
of  warehousing  and  storing  grain  in  Alvin. 

Re  Pox  River  Exp.  Co.  No.  5097,  Aug.  8,  1916,  to  engage  in  busi- 
ness of  a  common  carrier  of  all  classes  of  freight  in  and  between 
specified  municipalities  and  townships. 

Re  Stillman  Valley  Electric  Co.  No.  5421,  Aug.  25,  1916,  to  con- 
struct and  operate  electric  plant  and  distribution  system  in  village 
of  Stillman  Valley. 

In  Re  Saline  Electric  Co.  Nos.  4912-A,  5374-B,  5460-B  (3  cases) 
Sept.  16, 1916,  to  render  general  electric  business  in  Addieville,  Nash- 
ville, Huegeley,  Chester,  Du  Quoin,  St.  John,  and  between  .Vddie- 
P.U.R.1916F. 
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viTle,  Nashville,  Huegeley  and  Hoyleton  and  to  sell  at  wholesale  in 
Hoyleton ;  and  to  render  general  water  service  in  Du  Quoin. 

Be  Central  Illmois  PuWic  Service  Co.  No.  5480,  Sept.  22,  1916, 
to  construct  and  operate  an  electric  transmission  line  and  an  electric 
distribution  system,  for  famishing  electric  service  in  the  village  of 
Metcalf. 

Re  Central  Illinois  Public  Service  Co.  No.  5479,  Sept.  22,  1916, 
to  construct  an  electric  disiribution  system  for  the  purpose  of  render- 
ing electric  service  in  the  village  of  Stoy. 

Be  Central  Illinois  Public  Service  Co.  No.  5467,  Sept.  22,  1916, 
to  coDstract  an  electric  transmission  line,  and  distribution  system  for 
rendering  electric  service  in  Oblong. 

Be  Central  Illinois  Public  Service  Co.  No.  5468,  Sept.  22,  1916, 
to  construct  an  electric  transmission  line  and  distribution  system 
rendering  electric  service  in  Owansco. 

Be  Central  Illinois  Public  Service  Co.  No.  5532,  Sept.  22,  1916, 
for  the  construction  of  a  water  supply  main  and  distribution  system 
for  rendering  water  service  in  the  village  of  Palestine. 

Be  Eastern  Illinois  Utilities  Co.  Case  No.  5561,  Sept.  28,  1916, 
authority  granted  to  construct  an  electric  transmission  line  between 
the  city  of  Effingham  and  the  village  of  Teutopolis  and  to  render 
together  electric  service  in  the  village  of  Teutopolis  and  the  county 
of  Effingham. 

Be  Eastern  Illinois  Utilities  Co.  Case  No.  5332,  Sept.  28,  1916, 
authority  granted  to  render  general  water  service  in  the  city  of 
EflBngbam;  the  utility  ordered  to  construct  a  modem  filtration  plant. 

Be  Sparland  Teleph.  Co.  No.  5462,  Sept.  28,  1916,  for  the  trans- 
action of  the  business  of  a  telephone  utility  in  the  territory  where 
such  business  is  now  being  transacted  by  Tim  Van  Antwerp,  in  the 
village  of  Sparland.   . 

Re  Williamsville  Teleph.  Co.  No.  5440,  Sept.  28,  1916,  for  the 
transaction  of  the  business  of  a  telephone  utility  in  the  village  of 
Williamsville  and  vicinity  thereof. 

Be  Illinois  Northern  Utilities  Co.  No.  5443,  Sept.  28,  1916,  for 
the  construction  and  operation  of  electric  distribution  system  in  the 
villages  of  Waterman  and  Shabbone. 

Be  HoUis  Teleph.  Co.  No.  5560,  Oct.  5,  1916,  for  construction 
and  operation  of  certain  telephone  plant  of  petitioner  in  the  vicinity 
of  Hollis. 

Be  Noble  Mut.  Teleph.  Co.  No.  4017,  Oct.  5,  1916,  to  maintain 
and  operate  a  telephone  exchange  in  the  village  of  Noble. 

Be  Roberts  Warehouse  Co.  No.  5584,  Oct.  5,  1916,  for  the  opera- 
tion and  maintenance  of  a  general  storage  warehouse  located  near 
Douglas  street  and  the  Mobile  &  Ohio  railroad  in  the  city  of  Cairo. 

Be  Drexel  Storage  &  Transfer  Co.  No.  5129,  Oct.  5,  1916,  for  the 
operation  of  a  warehouse  for  the  storage  of  goods  in  Chicago. 
P.U.R.1916F. 
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Re  Saline  Electric  Co.  No.  5449-B,  Oct.  12,  1916,  to  render  gen- 
eral electric  service  in  Sparta. 

Re  Saline  Electric  Co.  No.  5420-B,  Oct.  12,  1916,  to  raider  gen- 
eral electric  service  in  Pinckneyville. 

Re  Mason-Hawpe  Elevator  Co.  No.  5625,  Oct.  12,  1916,  to  operate 
a  warehouse  for  the  storage  of  grain  at  comer  of  Front  and  Broadway 
streets  in  the  city  of  East  St.  Louis. 

Re  Lake  Forest  Water  Co.  No.  5469,  Oct.  18,  1916,  for  the  con- 
struction and  operation  of  a  water  main  on  Oreen  Bay  road  from 
the  present  terminus  of  the  existing  6-inch  water  main  for  a  distance 
5030  feet  in  a  northerly  direction,  and  for  the  transaction  ol  ren- 
dering water  service  along  the  route  of  said  water  main. 

Indiana, — Re  Peru,  No.  2016,  March  10,  1916,  to  extend  munici- 
pal electric  line  6  miles  south  of  the  city  limits  to  supply  residents 
along  the  line  with  electric  current;  construction  specified. 

Re  Otterbein,  No,  2179,  April  7,  1916,  to  operate  municipal  water 
works  system  on  a  meter  basis  and  directed  to  file  a  schedule  of  rates 
with  the  Commission  provided  that  the  minimum  charge  of  $5  shall 
pay  for  the  first  $5  worth  of  water  used. 

Re  Indiana  R  &  Light  Co.  No.  2283,  May  13,  1916,  order  direct- 
ing that  declaration  of  surrender  of  electric  light  franchise  be  filed 
by  the  secretary  of  the  Commission,  among  the  records. 

Re  Southern  Lidiaua  Teleph.  Co.  No.  2183,  May  26,  1916,  order 
directing  that  declaration  of  surrender  of  franchise  in  Greoidale  be 
accepted  and  recorded. 

Re  Sullivan  County  Electric  Co.  No.  2247,  May  26,  1916,  order 
directing  that  declaration  of  surrender  of  Jasonville  franchise  be 
accepted  and  recorded. 

Re  Sullivan  County  Electric  Co.  No.  2248,  May  26,  1916,  order 
directing  that  declaration  of  surrender  of  franchise  in  town  of 
Hvmera  be  accepted  and  recorded. 

Re  Union  Ci^  Electric  Co.  No.  2346,  July  1,  1916,  order  direct- 
ing that  surrender  of  frandiise  in  Union  City  be  recorded  in  office 
of  Indiana  Commission. 

Re  Noblesville  Light  &  Water  Co,  No.  2472,  Aug.  11,  1916,  order 
directing  surrender  of  franchises  to  be  spread  on  order  book  of  Com- 
mission. 

Re  Central  Heating  Co.  No.  2492,  Aug.  25,  1916,  order  authoriz- 
ing to  lease  to  E.  M.  Bendure  its  franchise,  works  and  heating  system 
in  Anderson. 

The  Indiana  Commission,  in  the  following  ca5^,  directed  that  all 
documents  connected  with  the  surrender  of  franchises  be  spread  upon 
the  rewrds  of  the  Commission:  Re  Claypool  Indiaiia  Electric  Light 
Co.  Xo.  i:OS,  Feb.  23,  1916;  Re  Versailles  Teleph.  Co.  Xo.  1390, 
March  10,  1910* :  Re  People's  Teleph.  Asso.  Na  97:,  March  10, 1916. 
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Be  Southern  Indiana  Teleph.  Co.  No.  2136,  March  10,  1916 ;  Re 
Greentown  Canning,  Ice  &  Mfg.  Co.  No.  1933,  April  7, 1916. 

Iowa. — ^Burtis  v.  Jefferson  &  V.  B.  Counties,  Docket  E-185,  Feb. 
26,  1916,  to  construct  and  for  a  period  of  25  years  to  operate  an 
ek^tric  transmission  line  from  Fairfield  to  Birmingham. 

Healey  v.  O'Brien  County,  Docket  E-190,  Feb.  25,  1916,  to  con- 
struct and  for  a  period  of  25  years  to  operate  an  electric  transmission 
line  in  O^Brien  county. 

Burtis  V.  Jefferson  County,  Docket  E-192,  Feb.  26,  1916,  to  con- 
struct and  for  a  period  of  25  years  to  operate  an  electric  transmis- 
sion line  between  Fairfield  and  Batavia. 

Fayette  County  Utilities  Co.  v.  Fayette  &  B.  Counties,  Docket 
No.  E-188,  Feb.  25,  1916,  to  construct  and  for  26  years  to  operate 
an  electric  transmission  line  from  Oelwein  to  Hazleton. 

Donaldson  v.  Clayton  County,  Docket  No.  E-174,  March  2,  1916, 
to  construct  and  operate  for  a  period  of  25  years  an  electric  trans- 
mission line  in  Clayton. 

Ee  Iowa  Falls  Electric  Co.  Docket  E-184  &  E-191,  March  20, 
1916,  to  construct  and  operate  for  a  period  of  25  years  an  electric 
transmission  line  to  Grundy  county  and  tp  exercise  the  right  of 
eininent. domain. 

Iowa  r*U8  Electric  Co.  v.  Wright  &  P.  Counties,  Docket  No.  B- 
194,  April  27,  1916,  to  construct  and  for  a  period  of  25  years  to 
operate  an  electric  transmission  line  from  Rowan  to  Alexander. 

Iowa  B.  &  Light  Co.  v.  Benton,  Docket  No.  E-186,  April  27, 1916, 
to  construct  and  for  a  period  of  25  years  to  operate  an  electric  trans- 
mission line  from  Shellsburg  to  Reinbeck. 

Cedar  Valley  Hydraulic  Co.  v.  Butler  County,  Docket  No.  E-200, 
April  27,  1916,  to  construct  an  electric  transmission  line  in  Butler. 

Citizens  Gas  &  B.  Co.  v.  Black  Hawk  County,  Docket  No.  E-197, 
April  27,  1916,  to  construct  and  for  a  period  of  25  years  to  operate 
an  electric  transmission  line  in  Black  Hawk  County. 

Cedar  Valley  Hydraulic  Co.  v.  Franklin  County,  Docket  No.  E- 
203,  April  27,  1916,  to  construct  and  for  a  period  of  25  years  to 
operate  an  electric  transmission  line  in  Franklin  county. 

Cedar  Valley  Hydraulic  Co.  v.  Chickasaw  County,  Docket  No.  E- 
201,  April  27,  1916^  to  construct  for  a  period  of  twenty-five  years  to 
operate  an  electric  transmission  line  in  Chickasaw  county. 

Cedar  Valley  Hydraulic  Co.  v.  Bremer  County,  Docket  No.  E-199, 
April  27,  1916,  to  construct  and  for  a  period  of  25  years  to  operate 
an  electric  current  transmission  line  in  Bremer  county. 

Cedar  Valley  Hydraulic  Co.  v.  Black  Hawk  County,  Docket  No. 
E-198,  April  27,  1916,  to  construct  and  for  a  period  of  25  years  to 
operate  an  electric  transmission  line  from  Waterloo  to  Janesville. 

Davis  V.  Howard  County,  Docket  No.  E-204,  May  2,  1916,  order 
granting  franchise  to  construct,  operate  and  maintain  an  electric 
P.U.R.1916F.  5ft 
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transmission  line,  from  Lime  Springs  to  Chester,  in  compliance  with 
the  act  of  the  35th  General  Assembly  of  Iowa. 

Iowa  Light,  Heat  &  P.  Co.  v.  Carroll  &  A.  Counties,  Docket  No. 
E-210,  July  15,  1916,  order  granting  franchise  to  construct  an 
electric  transmission  line  for  the  purpose  of  distributing  electrical 
current  for  light,  power,  and  heating  purposes  in  Carroll  and  Audu- 
bon counties. 

Alpha  Electric  Asso.  v.  Story  County,  Docket  No.  E-208,  July 
15,  1916,  order  granting  franchise  to  construct  proposed  electric 
transmission  line  for  the  purpose  of  conducting  electricity  for  light, 
power,  and  heating  purposes  in  Story  County. 

Nora  Springs  Light  &  P.  Co.  t.  Floyd  County,  Docket  E--206, 
July  15,  1916,  order  granting  franchise  to  construct  a  proposed  elec- 
tric transmission  line  for  the  purpose  of  conducting  electricity  for 
light,  power  and  heat  purposes  between  Nora  Springs,  and  Rudd 
and  Rockford. 

Peterson  Power  &  Mill.  Co.  v.  Buena  Vista  Coimty,  Docket  No. 
E-209,  Sept.  5,  1916,  franchise  for  the  construction,  opetation  and 
maintenance  of  proposed  transmission  line  along  and  U3)on  specified 
roads  and  highways  in  Buena  Vista  county. 

Schmidt  Bros.  &  Co.  v.  Clayton  County,  Docket  No.  E-020,  Sept. 
21,  1916,  franchise  for  the  construction,  operation,  and  maintenance 
of  a  proposed  transmission  line  along  and  upon  specified  roads  and 
highways  between  Elkader  and  St.  Olaf  and  Farmersburg. 

Northern  Iowa  Gas  &  E.  Co.  v.  Wright  County,  Docket  No.  E-216, 
Sept.  21,  1916,  franchise  to  construct,  maintain,  and  operate  a  pro- 
posed transmission  line  along  and  upon  specified  roads  and  high- 
ways in  Wright  county. 

Consumer's  Electric  Co.  v.  Howard  &  M.  Counties,  Docket  No. 
E-221,  Oct.  14,  1916,  order  granting  franchise  for  the  construction 
aild  maintenance  of  a  transmission  line  for  the  purpose  of  distributing 
electric  current  for  light,  power  and  heating  purposes  along  roads 
and  highways  between  Elma  and  Riceville. 

Dayton  v.  Webster  County,  Docket  No.  E-224,  Oct.  14, 1916,  order 
granting  franchise  to  reconstruct  and  operate  a  transmission  line  for 
the  purpose  of  distributing  electrical  current  between  Harcourt  and 
Dayton. 

Maine,— Re  Lewiston,  A.  &  W.  Street  R.  Co.  R.  R.  No.  127,  Feb. 
23, 1916,  order  approving  the  location  of  proposed  extension  of  street 
railway  in  the  town  of  Winthrop. 

c;  Re  island  Electric  Co.  U.  No.  133,  August  8,  1916,  to  furnish 
electricity  and  gas  in  Vinal  Haven  and  North  Haven,  provided  that 
the  plant  of  the  Vinal  Haven  Electric  Company  be  first  acquired. 

Maryland. — Re  Washington  Interurban  R.  Co.  Case  No.  1049, 
Order  No.  2699,  February  23,  1916,  railroad  authorized  to  exercise 
P.U.R.1916F. 
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the  franchise^  rights,  powers,  and  privileges  granted  to  it  by  its 
charter  or  by  any  provision  of  law. 

Massachusetts.— He  Springfield  Gaslight  Co.  Feb.  10,  1916,  to 
manufacture  and  distribute  gas  in  Longmeadow. 

Be  Pittsfield  Coal  Gas  Co.  Feb.  17, 1916,  to  construct  and  opcl^te 
a  gas  plant  in  Lenox  and  Lee. 

Michigan. — ^Re  Almont  Teleph.  Co.  D-991,  Feb.  21,  1916,  to  con- 
struct and  operate  a  telephone  system  in  Almont  and  adjacent  town- 
ships. 

Minnesoia.Sie  New  York  Mills  Teleph.  Co.  Oct.  18,  1916,  order 
granting  indeterminate  permit  to  operate  a  local  telephone  exchange 
in  the  village  of  Bluffton. 

Mississippi. — Re  Cumberland  Tel^.  &  Teleph.  Co.  No.  4315, 
April  4,  1916,  to  furnish  telephone  service  from  Mendenhall,  to  all 
subscribers  in  the  town  of  IVLo  who  live  within  one  and  one-half 
miles  of  the  center  of  the  town,  at  the  same  rates  as  are  now  being 
charged  in  the  town  of  Mendenhall. 

Nebraska. — ^Re  Intermountain  B.  Li^t  i,  P.  Co.  Supplemental 
Application  No.  2587,  Feb.  24,  1916,  to  construct  an  electric  trans- 
mission line  from  Wilcox  to  Hildreth,  subject  to  agreements  filed  with 
the  papers  in  Application  No.  2587,  P.ir.R.1916B,  695,  and  the 
regulations  of  the  Commission  for  wire  crossings. 

Re  York  Gas  &  E.  Co.  Application  No.  2555,  March  27,  1916,  to 
construct  electric  transmission  line  between  Hampton  and  Bradshaw 
and  the  city  of  York. 

Re  York  Gas  &  E.  Co.  Application  No,  2556,  March  27,  1916,  to 
construct  an  electric  transmission  line  between  York  and  Waco. 

Re  Meyer  Hydro-Electric  Power  Co.  Application  No.  2712,  April 
17, 1916,  to  construct  an  electric  transmission  line  between  Davenport 
and  Carlton. 

New  Hampshire, — Keene  Gas  &  E.  Co.  v.  Hodgman,  D-248,  Order 
No.  491,  Dec.  27,  1915,  order  approving  the  construction  of  an  elec- 
tric transmission  Hne  in  the  city  of  Keene  and  in  the  towns  of  Marl- 
boro, Harrisville,  Dublin  and  Peterboro,  and  fixing  the  resulting 
damages  to  land  and  railroads  crossed  thereby. 

Re  Bond,  Order  No.  507,  March  1, 1916,  to  construct  and  maintain 
an  electric  line  and  do  an  electric  business  in  that  portion  of  the  town 
of  Lyne  situated  within  a  radius  of  one  mile  from  the  New  Hamp- 
shire end  of  the  highway  bridge  across  the  Connecticut  river  at 
North  Thetford. 

Re  Bristol  Electric  Light  Co.  D-313,  Order  No.  513,  March  27, 
1916,  to  extend  an  electric  line  into  the  town  of  Alexandria  and  to 
carry  on  an  electric  business  therein. 

New  York,  First  District — Re  Jay  Street  Connecting  R,  Co.  Case 
No.  2084,  May  25,  1916,  order  approving  the  exercise  of  franchise 
over  specified  route. 
P.U.R.1J>16F. 
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New  York,  Second  District. — ^Ee  Depew  &  L.  Light,  Power  & 
Conduit  Co.  Case  No.  5206,  Nov.  17,  1915,  approval  of  extension  of 
time  of  gas  and  electric  franchises  granted  by  the  village  of  Lan- 
caster, Erie  county. 

Re  Bailey,  Case  No.  5327,  Jan.  12, 1916,  to  erect  poles  and  string 
and  install  electric  transmission  wires  above,  under,  through,  and 
across  streets,  roads,  alleys,  and  highways  in  Staricey  and  to  exercise 
rights  and  privileges  conferred  by  franchise  therefor,  upon  condition 
that  no  poles  or  wires  shall  be  placed  along  or  upon  state  or  county 
highway  without  the  consent  of  the  state  commissioner  of  highways. 

Re  Central  Hudson  Gas  &  E.  Co.  Case  No.  6367,  Feb.  8,.  1916,  to 
construct  an  electric  plant  and  line  in  the  town  of  Pleasant  Valley 
and  to  exercise  franchises  granted  therefor. 

Re  Central  Hudson  Gas  &  E.  Co.  Case  No.  5370,  Feb.  8,  1916,  to 
construct  an  electric  plant  and  transmission  line  in  the  village  of 
Pleasant  Valley  and  to  exercise  rights  and  privil^es  of  the  fran- 
chise granted  tiierefor. 

Depew  &  Lancaster  Light,  Power  &  Conduit  Co.  Case  No.  5350, 
Feb.  15,  1916,  order  approving  franchise  extending  the  life  of  an 
existing  franchise  to  obviate  any  objection  which  might  be  made  to 
any  of  the  securities  issued  by  tiie  petitioner  for  a  longer  time  than 
the  life  of  said  original  franchise. 

Re  Colliers  Light,  Heat  &  P.  Co.  Case  No.  6392,  Feb.  16,  1916, 
to  construct,  maintain  and  operate  an  electric  plant  and  the  trans- 
mission and  distribution  lines  required  for  use  in  connection  there- 
with in  West  Oneonta  and  to  exercise  the  rights  and  privileges 
granted  in  the  franchise  therefor. 

Re  Wellsville  &  B.  R.  Corp.  Case  No.  5371,  Feb.  15,  1916,  to 
operate  an  electric  railway  between  Buffalo  and  the  village  of  Wells- 
ville under  and  pursuant  to  the  certificate  of  public  convenience 
granted  to  the  predecessor  of  the  petitioner  by  the  Board  of  Railroad 
Commissioners  on  November  21, 1902,  and  authorizing  the  petitioner 
to  exercise  all  the  rights,  privileges  and  franchises  granted  to  said 
predecessor  railroad  and  conveyed  to  petitioner  pursuant  to  the  order 
and  judgment  of  the  New  York  supreme  court 

Re  International  R.  Co.  Case  No.  5360,  Feb.  15,  1916,  to  con- 
struct,  maintain,  and  operate  a  double  track  street  surface  railway  on 
specified  streets  in  the  city  of  Buffalo  and  to  exercise  all  the  rights 
and  privileges  conferred  by  a  francliise  therefor. 

Re  Public  Service  Corp.  Case  No.  5387,  Feb.  24,  1916,  to  construct 
a  gas  plant  including  mains  and  other  appurtenances,  but  not  in- 
cluding gas-making  apparatus  or  a  gas  holder,  in  the  village  of 
Floral  Park  and  to  exercise  the  rights  and  privileges  granted  by 
I'ranchise. 

Re  Colliers  Light,  Heat  &  Power  Co.  Case  No.  5403,  Feb.  24, 
1916,  to  construct,  maintain  and  operate  an  electric  plant  and  trans- 
P.U.R.1916F. 
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mission  and  distribution  line  in  the  village  of  Laurens  and  to  exer- 
cise the  rights  and  privileges  granted  by  charter  therefor. 

Be  New  York  State  E.  Co.  Case  No.  5366,  Feb.  24,  1916,  to 
construct,  maintain  and  operate  single  track  extension  upon  specified 
streets  in  the  city  of  Utica,  and  to  exercise  the  franchises  granted 
therefor  subject  to  all  the  terms  and  conditions  thereof;  the  Com- 
mission further  approved  the  transfer  by  the  New  York  State  Rail- 
ways to  Utica,  Clinton  &  Binghamton  Railroad  Company  of  the 
franchise  granted  to  the  former  company  by  the  city  of  Utica  and  to 
the  lease  and  transfer  of  any  extension  of  the  road  constructed  pur- 
suant to  such  authority,  on  condition  that  said  franchises  shall  be 
included  in  the  lease  by  the  Utica,  Clinton  &  Binghamton  Railroad 
Company  to  the  Utica  Belt  Line  Railroad  Company,  one  of  the  pred- 
ecessors of  the  New  York  State  Railways. 

Re  New  York  State  R.  Co.  Case  No.  5365,  Feb.  24,  1916,  to 
construct,  maintain  and  operate  a  single  track  extension  of  street 
surface  railroad  along  and  upon  specified  streets  in  the  village  of 
Yorkville  subject  to  the  terms  and  conditions  set  forth  in  the  fran- 
chise granted  by  such  village;  the  Commission  further  approved  the 
transfer  by  the  New  York  State  Railways  to  the  Utica,  Clinton  & 
Binghamton  Railroad  Company  of  the  franchise  granted  to  the 
former  company  by  the  village  of  Yorkville  and  to  the  lease  and 
transfer  of  any  extension  of  the  road  constructed  pursuant  to  such 
franchise  on  condition  that  such  franchise  shall  be  included  in  the 
lease  given  by  the  Utica,  Clhiton  &  Binghamton  Railroad  Company 
to  the  Utica  Belt  Line  Street  Railroad  Company,  one  of  the  pred- 
ecessors of  the  New  York  State  Railways. 

Re  Niagara,  L.  &  0.  Power  Co.  Case  No.  5389,  March  1,  1916, 
to  construct  an  electric  plant  consisting  of  poles,  towers,  wires  and 
appurtenances  in  the  town  of  Niagara  and  to  exercise  all  the  rights, 
privileges  and  franchises  conferred  therefor,  upon  condition  that  no 
poles,  towers,  wires  or  cables  or  other  structures  shall  be  placed 
over  or  across  any  state  or  county  highway  without  first  obtaining 
the  consent  of  the  staters  commissioner  of  highways. 

Re  Gregory  Electric  Co.  Case  No.  5396,  March  28,  1916,  to  con- 
struct an  electric  current  transmission  and  distributing  system  in 
the  towns  of  Oswegatchie  and  Morristown  subject  to  the  franchise 
granted  therefor;  no  poles,  wires  or  other  structures  to  be  erected 
upon  state  or  county  highways  without  the  consent  of  the  commis- 
sioners of  highways. 

Re  GriflBth,  Case  No.  5325,  April  4,  1916,  to  operate  stage  route 
by  auto  buses,  in  Albany,  also  between  Albany  and  Slingerland; 
certificate  revoked  and  annulled  because  franchise  had  been  assigned, 
and  another  certificate  granted,  April  11,  1916. 

Re  Port  Henry  Light,  Heat  &  P.  Co.  Case  No.  5477,  April  18, 
P.u.R.iyi6F. 
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1916,  order  approving  of  transfer  of  electric  franchise  by  Wallace 
Murray. 

Re  Seneca  River  Power  Co.  Case  No.  5311,  May  16,  1916,  to  con- 
struct an  electric  plant  witii  transmission  and  distribution  lines  in 
Lysander. 

'Re  Randolph  Light  &  P,  Co.  Case  No.  5531,  May  31, 1916,  to  con- 
struct  and  operate  electric  light  plants  in  Villenova  and  South 
Dayton. 

Re  Wishart,  Case  No.  5556,  June  6,  1916,  to  construct  an  electric 
plant  in  Seward,  by  tiie  Seward  Electric  Lifting  A  Power  C<«i- 
pany  under  the  franchise  transferred  by  George  Wishart  to  said 
corporation  <m  or  about  June  1,  1916. 

Re  Despatch  Heat,  Light  &  P.  Co.  Case  No.  5545,  June  13,  1916, 
approval  of  construction  of  a  gas  plant  including  pipes  and  appurte- 
nances in  the  village  of  Pittsf ord  and  in  the  towns  of  Pittsford  and 
Perinton. 

Re  Huntington,  Case  No.  5421,  June  20,  1916,  to  conatnict  a& 
electric  plant  including  poles,  wires,  conduits,  and  appurtenances  in 
Ripley. 

Re  Dickinson,  Case  No.  5541,  June  20,  1916,  ord^  approving  of 
the  transfer  of  franchises  granted  by  the  village  of  Roomdale  on 
August  31,  1906,  to  Charles  P.  Dickinson. 

Re  Depew  &  L.  Light,  Power  &  Conduit  Co.  Case  Na  5521,  June 
20,  1916,  to  construct  an  electric  light  plant  including  poles,  wires, 
conduits,  etc.,  in  EUna. 

Re  Colliers  Light,  Heat  &  P.  Co.  Case  No.  5569,  June  21,  1916, 
to  construct  an  electric  plant  in  the  town  of  Hartwick. 

Re  Colliers  Light,  Heat  &  P.  Co.  Case  No.  5574,  June  21,  1916, 
to  construct  an  electric  plant  in  the  town  of  Laurens. 

Re  Jamestown  Lighting  &  P.  Co.  Case  No.  5582,  June  21,  1916, 
to  construct  an  electric  plant  in  Falconer. 

Re  Colliers  Light,  Heat  &  P.  Co.  Case  No.  5568,  June  21,  1916, 
to  construct  an  electric  plant  in  the  town  of  Exeter. 

Re  Colliers  Liglit,  Heat  &  P.  Co.  Case  No.  5567,  June  21,  1916, 
to  construct  an  electric  plant  in  the  town  of  Mil  ford. 

Re  Colliers  Light,  Heat  &  P.  Co.  Case  No.  5566,  June  21,  1916, 
to  construct  an  electric  plant  in  Otsego,  together  with  all  transmis- 
sion and  distribution  lines  required  for  use  in  connection  therewith. 

Re  Arcade,  Case  No.  5557,  June  21,  1916,  to  construct  an  electric 
plant  with  necessary  poles,  towers,  wires,  etc.,  in,  through,  upon,  and 
across  the  highway  running  from  the  corporation  line  of  Arcade  to 
the  county  line  between  Wyoming  and  Cattaraugus  counties,  for  the 
purpose  of  transmitting  electric  power  in  and  through  the  towns 
of  Arcade  and  Yorkshire. 

Re  Mexico  Electric  Co.  Case  No.  55S3,  June  26,  1916.  to  con- 
stn.ct  an  electric  plant  in  Parish. 
lM\R,19:f.F. 
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Re  Collier  Light,  Heat  &  P.  Go.  Case  No.  3072,  July  10,  1916, 
order  authorizing  the  acquirement  of  a  certain  franchise  granted 
by  the  trustees  of  the  village  of  Milford  to  the  Clinton  Mills  Power 
Company  and  approving  the  exercise  of  rights  and  privileges  under 
same. 

Re  Brooklyn  Cooperage  Co.  Case  No.  5224,  Aug.  8,  1916,  order 
denying  permission  to  exercise  a  franchise  to  sell  and  distribute 
electricity  for  lighting,  heating  and  power  purposes  in  the  town  of 
Salisbury,  it  appearing  that  the  Commission  cannot  authorize  a  cor- 
poration to  exercise  a  franchise  for  the  purpose  of  carrying  on  »• 
business  not  covered  by  a  charter. 

Re  Deposit  Electric  Co.  Case  No.  5628,  Aug.  8, 1916,  to  construct, 
maintain  and  operate  an  electric  plant  with  transmission  and  distri- 
bution lines  in  the  town  of  Tompkins. 

Re  Silver  Creek  Electric  Co.  Case  No.  5533,  Aug.  8,  1916,  to 
construct  an  electric  plant  including  poles,  wires,  conduits,  etc.,  in 
the  incorporated  village  of  Perrysburg,  for  the  purpose  of  furnish- 
ing electricity  for  light,  heat  and  power. 

Re  Gowanda  Light  &  P.  Corp.  Case  No.  5530,  Aug.  8,  1916,  to 
construct  an  electric  plant  inluding  poles,  wires,  conduits,  etc.,  in 
the  easterly  portion  of  the  town  of  Perrysburg,  for  the  purpose  of 
transmitting  and  distributing  electricity  for  light  and  power. 

Re  Silver  Creek  Electric  Co.  Case  No.  5461,  Aug.  8,  1916,  to 
construct  an  electric  plant  including  poles,  wires,  conduits,  etc.,  in 
the  town  of  Perrysburg  for  the  purpose  of  transmitting  and  furnish- 
ing electricity,  light,  heat,  and  power. 

Re  Gowanda  Light  &  P.  Corp.  Case  No.  5563,  Aug.  8,  1916, 
order  to  construct  an  electric  plant,  including  poles,  wires^  conduits, 
etc.,  in  the  incorporated  village  of  Perrysburg,  for  transmitting  and 
furnishing  electricity  for  light,  heat,  or  power. 

Re  Hammond  Light  &  P.  Co.  Case  No.  5419,  Aug.  16,  1916,  to 
construct,  maintain  and  operate  an  electric  plant  in  the  village  of 
Hammond  and  to  exercise  all  the  rights  and  privileges  set  forth  in 
franchise  granted  by  the  village  of  Hammond  on  March  12,  1915. 

Re  Elmira  Water,  Light  &  R.  Co.  Case  No.  5653,  Sept.  6,  1916, 
to  lay  and  construct  suitable  wires  and  other  conductors,  with  the 
necessary  poles,  pipes,  and  other  fixtures  in  the  towns  of  Montour, 
Catherine  and  the  village  of  Odessa. 

Bombay  Electric  Corp.  Case  Nd.  5679,  Sept.  19,  1916,  to  con- 
struct, maintain  and  operate  an  electric  plant  together  with  trans- 
mission and  distribution  lines  in  the  town  of  Bombay. 

Clinton  Light,  Heat  &  P.  Co.  Case  No.  5664,  Sept.  25,  1916,  to 
construct  an  electric  plant  together  with  transmission  and  distribu- 
tion lines  in  the  hamlet  of  Churubusco,  county  of  Clinton. 

Re  Hobbs,  Case  Xo.  5690,  Sept.  25,  1916,  to  construct,  maintain 
P.U.R.1916F. 
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and  operate  an  electric  plant  together  with  transmission  and  dis- 
tribution lines  in  the  town  of  EUenburgh. 

Be  Troy  Gas  Co.  Case  N"o.  5694,  Sept.  25, 1916,  to  construct,  main- 
tain and  operate  an  electric  plant  together  with  transmission  and 
distribution  lines^in  that  portion  of  the  town  of  Waterford. 

Ee  Progressive  Electric  Ldght  Co.  Case  No.  5693,  Sept.  28,  1916, 
to  erect  and  maintain  poles,  wires,  conduits,  etc.,  for  the  pturpose  of 
transmitting  electric  current  in  the  hamlet  of  Franklin  Springs,  and 
also  a  connecting  line  from  said  hamlet  to  the  plant  of  electric  system 
in  the  village  of  Clinton. 

Re  Niagara  &  E.  Power  Co.  Case  No.  5620,  Sept.  28,  1916,  to 
construct,  maintain,  and  operate  an  electric  plant,  including  poles, 
wires,  conduits,  etc.,  in  the  town  of  Eden  for  the  purpose  of  trans- 
mitting and  furnishing  electricity  for  light,  heat  and  power. 

North  Carolina. — ^Re  Fishing  Creek,  Timber  &  B.  Co.  Feb.  4, 
1916,  logging  company  authorized  to  transport  over  and  upon  its 
logging  road  all  kinds  of  commodities  other  than  its  own  except  saw 
logs  and  sawed  lumber  in  accordance  with  the  provisions  of  ch.  160 
of  the  acts  of  the  General  Assembly  of  1911,  and  acts  amendatory 
thereof. 

Re  Montgomery  Lumber  Co.  March  21,  1916,  order  au&orizing 
lumber  company  to  transport  over  and  upon  its  logging  road  all  kinds 
of  commodities  other  than  its  own,  except  saw  logs,  and  also  passen- 
gers, and  to  charge  therefor  rates  in  accordance  with  the  freight 
tarifF  classification  and  passenger  tariff  this  day  approved  by  the 
Commission. 

Re  Hines  Bros.  Lumber  Co.  April,  6,  1916,  logging  company  au- 
thorized to  transport  over  and  upon  its  logging  road  all  kinds  of 
commodities  other  than  its  own  except  saw  logs  and  sawed  timber 
pursuant  to  chapter  160  of  the  acts  of  the  General  Assembly  of 
1911  and  acts  amendatory  thereof. 

OAto.— Re  Beaver  Mut.  Teleph.  Co.  No.  596,  April  18,  1916, 
voluntary  telephone  association  authorized  to  exercise  its  franchise 
to  construct  and  operate  its  telephone  plant  in  Liberty  and  Scioto. 
The  Commission  expressly  stated  that  no  finding  was  made  as  to 
the  adequacy  of  the  service  of  the  Waverly  Home  Telephone  Com- 
pany in  the  territory  lying  within  the  county  of  Pike,  and  this  ap- 
plication in  so  far  as  it  relates  to  the  extension  of  applicant's  service 
to  such  territory  is  continued  for  further  consideration. 

An  electric  utility  which  had  occupied  the  streets  of  a  city  with 
its  poles,  wires,  and  equipment,  and  which  voluntarily  and  without 
consent  of  the  municipality,  removed  and  dismantled  a  portion  of  its 
line  and  rendered  itself  unable  to  furnish  electricity  for  the  purpose 
of  public  lighting,  cannot  afterwards  return  and  repossess  itself  of 
the  right  to  erect  other  equipment  in  the  street  without  the  consent 
of  the  city.  Hardin-Wyandot  Lighting  Co.  v.  Upper  Sandusky 
(1916)  —  Ohio  St.  — ,  113  N.  E.  402. 
P.U.R.1916F. 
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Petinsylvania. — In  Re  Western  New  York  &  P.  E.  Co,  Applica- 
tion Docket  No.  127,  1915,  Oct.  20,  191o,  a  certificate  of  convenience 
and  necessity  for  the  change  of  grade  of  tracks  required  for  the  com- 
pletion of  improved  station  facilities  was  v^ithheld  until  plans  had 
been  approved  for  the  proper  protection  of  adjacent  property  from 
water  thrown  thereon  by  work  begun  without  authority. 

The  fee  referred  to  in  a  municipal  franchise  authorizing  it  to 
levy  upon  a  street  railway  a  license  for  municipal  purposes  is  not  in 
the  nature  of  a  license  fee  or  tax  upon  its  property,  but  is  a  part  of 
the  consideration  for  the  franchise.  McKeesport  v.  McKeesport  & 
R.  P.  R.  Co.  (1916)  252  Pa.  142,  97  Atl.  184. 

Under  the  Pennsylvania  Constitution  securing  to  municipalities 
the  exclusive  right  to  refuse  or  consent  to  the  construction  of  street 
railways  within  their  limits,  a  municipality  upon  granting  its  con- 
sent may  require  the  railway  to  pay  an  annual  fee  or  charge  as  part 
of  the  consideration  for  the  franchise.    Ibid. 

Philippine  Islands.— Be  Pemacol  Electric  Light,  Case  No.  182, 
June  22,  1916,  approval  of  franchise  for  the  installation  and  opera- 
tion of  an  electric  light  system  at  the  pueblo  of  San  Miguel,  province 
of  Bulacan. 

South  Dakota.— Rb  Dnluth,  H.  &  S.  R.  Co.  Order  No.  P-288, 
May  1,  1916,  to  construct  a  proposed  line  of  railway  from  Huron  to 
the  state  line,  it  appearing  that  the  construction  of  the  railway  is 
desired  and  that  there  is  a  probability  of  its  being  constructed, 

Texas.— A  municipal  franchise  authorizing  a  utility  to  manufac- 
ture and  vend  electric  current  to  the  municipality  and  its  citizens 
with  the  right  to  use  the  streets  for  the  erection  of  poles,  wires,  etc., 
for  the  purpose  of  conducting  its  business,  on  condition  that  it  fur- 
nish certain  lights  to  the  city  and  not  erect  an  ice  plant  in  connection 
with  the  light  plant  does  not  require  the  utility  to  manufacture  its 
current  rather  than  purchase  it  from  another  compapy.  Terrell  v. 
Terrell  Electric  Light  Co.  (1916)  —  Tex.  Civ,  App.  — ,  187  S.  W. 
966. 

Vermont. — Re  Eastern  Vermont  Public  Utilities  Corp.  Uo.  453, 
March  14,  1916,  order  certifying  that  the  establishment  and  main- 
tenance of  the  proposed  electric  corporation  will  promote  the  good 
of  the  state. 

Re  Burlington  Light  &  P.  Co.  Permit  Under  General  Order  No.  4, 
April  6,  1916,  to  extend  electric  transmission  line  in  Winocski,  in 
accordance  with  the  specifications  of  the  National  Electric  Light 
Association  and  upon  condition  that  the  permission  granted  be  in 
no  sense  taken  as  a  franchise  or  right  in  the  public  highway  and  is 
subject  to  the  condition  precedent  that  a  franchise  and  right  shall 
first  be  obtained  from  the  selectman  of  the  town  in  which  the  high- 
ways thus  to  be  occupied  and  crossed  are  located. 
P.U.R.1916F. 
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Be  Kinum,  No.  462,  May  23,  1916,  certificate  of  public  good  in 
favor  of  the  Arlington  Light  &  Power  Co. 

Re  Chase,  Jnne  6,  1916,  certificate  that  the  establishment  and 
maintenance  of  the  proposed  corporation,  Essex  Storage  Electric 
Company,  will  promote  the  general  good  of  the  state. 

Wisconsin, — Ee  La  Crosse  Intenirban  Teleph.  Co.  Aug.  24,  1916, 
certificate  of  convenience  for  extension  of  telephone  line  to  serve  one 
patron  denied  although  it  would  be  of  great  business  and  social 
advantage  to  him,  where  the  extension  would  constitute  a  duplicatioD 
of  facilities  and  every  advantage  would  be  obtained  by  the  establish- 
ment of  a  physical  connection  between  the  competing  companies. 

Wyoming, — Re  Sheridan  Gas  Co.  April  6,  1916,  to  construct, 
operate,  and  maintain  a  gas  plant  and  system  for  manufacturing, 
storing,  selling,  and  distributing  gas  and  all  by-products  in  Sheridan. 

Re  Cabin  Creek  Teleph.  Co.  May  18,  1916,  to  construct  a  tele- 
phone system  from  Tower,  to  Carlile,  and  thence  to  Moorcroft. 

Re  CoKeville  Light  &  P.  Co.  May  26,  1916,  to  construct  an  elec- 
tric light  and  power  plant  in  Cokeville. 

Re  Farmers  Mut.  Teleph.  Co.  June  10,  1916,  to  construct  and 
operate  a  telephone  line  from  Hulett  to  Sundance. 

Re  Powell  Teleph.  Co.  June  10,  1916,  to  operate  and  maintain 
a  telephone  business  in  the  town  of  Powell. 

Re  Parlow,  June  10, 1916,  to  construct  and  operate  an  electric  light 
plant  and  system  in  Powell. 

Re  Hynds,  July  15,  1916,  to  construct  and  operate  a  pipe  line  for 
the  transmission,  supply  and  distribution  of  petroleum  and  gas  in 
Casper. 

Re  Sackett,  Aug.  1,  1916,  to  construct  and  maintain  a  private 
telephone  line  connecting  garage  with  residence  and  saloon  in  the 
town  of  Simdance. 

Re  Owl  Creek  Power  Co.  Aug.  1,  1916,  for  the  construction  of  a 
water  pipe  line,  water  to  be  used  for  the  generation  of  power  and 
electric  energy  in  order  to  furnish  electric  light,  power  and  water  in 
Kirby  and  Qebo. 

Re  Owl  Creek  Power  Co.  Aug.  1,  1916,  for  the  construction  of  a 
water  pipe  line,  water  to  be  used  for  the  generation  of  power  and 
electric  energy  in  order  to  furnish  electric  light,  power  and  water  in 
Kirby  and  Gebo. 

Re  Beyer,  Aug.  1,  1916,  to  construct  and  operate  a  natural  ga« 
plant  in  Garland  and  Powell. 

Re  Davis,  No.  29,  Oct.  20,  1916,  to  construct,  maintain,  and  oper- 
ate a  telephone  line  beginning  of  the  intersection  of  the  Northern 
Wyoming  Telephone  Company's  line  at  Upton  and  terminating  in 
township  50. 
P.UJt.l916F. 
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Commissions. 

In  the  following  cases,  the  Commission  announced  its  jurisdiction 
or  lack  of  jurisdiction  over  the  questions  in  dictated : 

California, — Miller  v.  Pacific  Teleph.  &  Teleg.  Co.  Decision  No. 
2924,  Case  No.  873,  Nov.  22,  1915,  the  California  Commission  held 
that  it  had  no  jurisdiction  to  order  the  adjustment  of  a  telephone 
bill,  since  the  settlement  of  such  a  bill  is  clearly  a  matter  for  the 
courts. 

Re  Los  Angeles,  Decision  No.  2960,  Application  No.  1424,  Dec. 
8,  1915,  the  California  Commission  held  that  it  is  not  the  function 
of  the  Commission  to  determine  whether  the  city  can  by  condemna- 
tion take  a  part  of  a  franchise  held  or  exercised  by  an  electric  utility 
and  leave  the  remainder  in  eifect,  and  that  under  §  47  of  the 
Public  Utilities  act  the  city  may  put  before  the  Commission  any 
part  of  a  public  utility  property  whereupon  it  becomes  the  duty  of 
the  Commission  to  fix  the  just  compensation  to  be  paid  therefor  re- 
gardless of  any  opinion  the  Commission  may  have  as  to  the  legality 
of  forcibly  separating  the  parts  desired  by  the  city  from  the  re- 
mainder; but  if  there  is  any  controversy  in  regard  to  the  part  to  be 
taken  this  controversy  must  be  settled  by  the  courts. 

The  California  Cominission  has  no  jurisdiction  to  prevent  a  rail- 
road from  closing  a  private  subway,  the  right  to  claim  a  continuance 
of  which  is  based  on  a  contractual  obligation.  Padrotti  v.  San  Fran- 
cisco, N.  &  C.  B.  Co.  Decision  No.  3402,  Case  No.  944,  June  5, 1916. 

Connecticut— Re  New  York,  N.  H.  &  H.  R.  Co.  Docket  No.  1788, 
Jan.  28,  1916,  the  Connecticut  Commission  held  that  it  had  power 
under  chapter  3723  of  the  General  Statutes,  revision  of  1902,  to 
order  a  change  in  the  location  of  highways  when  existing  location 
endangers  public  travel. 

Indiana. — Coatsville  Teleph.  Exch.  Co.  v.  Danville  Consol.  Teleph. 
Co.  No.  938,  Feb.  23,  1916;  application  for  an  order  requiring  the 
Danville  Consolidated  Telephone  Company  and  the  Central  Union 
Telephone  Company  to  dissolve  a  contract  existing  between  the  said 
companies  on  account  of  the  inadequacy  of  service;  dismissed  be- 
cause of  lack  of  jurisdiction. 

Maine.— In  Re  The  Vinal  Haven,  No.  A-161,  Dec.  28,  1915,  the 
Maine  Commission  held  that  it  had  no  duty  to  perform  with  reference 
to  the  inspection  of  hulls  and  boilers  of  vessels,  and  the  failure  to 
discover  a  weakness  in  the  boilers  of  a  vessel  is  not  chargeable  to  the 
Commission. 

In  Re  Maine  C.  R.  Co.  No.  A-163,  Jan.  11,  1916,  the  Maine 
Commission  declined  to  make  any  recommendation  for  the  preven- 
tion of  the  recurrence  of  an  accident  where  prevention  was  an  oper- 
ating matter  entirely  within  the  authority  of  the  railroad  officials. 

Missouri. — The  question  whether  a  public  utility  is  without  au- 
P.U.K.IDIGF. 
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thority  to  exercise  a  franchise  to  manufacture  and  sell  artificial  gas 
or  to  sell  and  distribute  natural  gas  is  for  the  courts  and  not  for  the 
Commission  in  a  rate  case.  Marshall  v.  St.  Joseph  Gas  Co.  Cases 
Nos.  293,  455,  and  533,  Nov.  27, 1915,  rehearing  finally  denied  Feb. 
23,  1916. 

New  Jersey, — The  New  Jersey  Commission  has  no  power  to  order 
a  railroad  to  condemn  property  which  is  desirable  only  for  park  de- 
velopment around  a  station.  Potter  v.  Public  Utility  Comrs.  (1916) 
—  N.  J.  L.  — ,  98  Atl.  30. 

New  York. — The  New  York  Commission  has  no  jurisdiction  over 
the  question  whether  or  not  a  bridge  across  the  tracks  of  a  railroad 
IS  a  public  highway.  Middletown  v.  Erie  R.  Co.  Case  No.  5354, 
Feb.  24,  1916. 

Oklahoma.— Act  Congress  June  29,  1906,  chap.  3591,  §  1,  34  Stat. 
at  L.  584,  Comp.  Stat.  1913,  §  8563,  amending  "An  Act  to  Regulate 
Commerce"*  (Act  Congress  Feb.  4,  1887,  chap.  104  §  1,  24  Stat,  at 
L.  379),  conferring  jurisdiction  upon  the  Interstate  Commerce  Com- 
mission to  require  switch  connections  to  be  made  with  any  lateral, 
branch  line  of  railroad  or  private  side  track  where  such  connection 
is  reasonably  practicable  and  will  furnish  sufficient  business  of  an 
interstate  character  to  justify  the  same,  does  not  deprive  the  Corpora- 
tion Commission  of  jurisdiction  to  require  switch  connection  to  be 
made  with  a  private  side  track  or  spur  under  §  33,  art.  9,  where  the 
business  of  an  intrastate  character  is  sufficient  to  warrant  the  making 
of  such  an  order.  Chicago,  R.  I.  &  P.  R.  Co.  v.  State  (1916)  — 
Okla.  — ,  L.R.A.1916F,  1281,  157  Pac.  1039. 

Philippine  Islands. — Re  Vigan  Garage  Co.  Case  No.  225,  Dec.  18, 
1915,  the  Philippine  Islands  Commission  has  no  power  to  prescribe  a 
general  schedule  of  rates  for  public  utilities,  because  each  of  such 
utilities  has  the  right  to  establish  its  own  rate  in  the  first  place  pur- 
suant to  subsection  (d)  of  §  15  of  Act  2307,  as  amended,  and  the 
Board  has  only  the  power  to  amend  the  same  either  of  its  own  motion 
or  upon  written  complaint. 

The  Philippine  Commissioners  held  in  Re  Philippine  Shippers 
Asso.  Case  No.  783,  June  12,  1916,  that  they  had  no  jurisdiction 
over  the  wages  to  be  paid  the  employees  of  a  utilit}\ 

Wisconsin. — Changes  made  in  a  telephone  line  to  eliminate  inter- 
ference from  high  tension  wires  prior  to  the  filing  of  a  complaint 
against  the  owner  of  the  high  tension  wires  cannot  be  considered  by 
the  Wisconsin  Commission  under  the  statute  (Wisconsin  Laws  1915, 
chap.  61)  which  authorizes  the  Commission  to  require  the  changes 
in  equipment  which  it  finds  necessary  and  to  apportion  the  cost 
thereof,  but  which  does  not  authorize  any  action  with  respect  to 
changes  which  have  been  previously  made  with  a  view  of  rectifving 
unsatisfactory  conditions.  Bangor  Teleph.  Co.  .v.  Chicago,  M.  &  St. 
P.  R.  Co.  Aug.  2,  1916. 
P.U.R.1916F. 
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Consolidation,  Merger  and  Sale. 

Arizona. — ^Ee  Towner,  Docket  No.  334,  May  8,  1916,  approval  of 
application  by  one  owner  to  purchase  water  distributing  system  now 
jointly  owned,  in  N"aco. 

Re  New  State  Teleph.  &  Teleg.  Co.  Docket  No.  368,  Oct.  17, 
1916,  order  approving  sale  of  entire  telephone  property,  including 
exchange  in  the  towns  of  Adams,  Bowie,  Cochise,  Courtland,  Pearce, 
and  Willcox,  together  with  toll  line  and  various  ranch  lines  and 
other  property  to  the  Mountain  States  Telephone  &  Telegraph  Com- 
pany for  the  sum  of  $20,000. 

California. — ^Re  Johnstone-La  Verne  Well  Co.  Decision  4To.  3394, 
Application  No.  2273,  June  2,  1916,  authority  to  sell  wells,  pumping 
plant  and  equipment  to  the  San  Dimas  Water  Company  in  exchange, 
for  $10,000  face  value  of  bonds  of  the  latter  company. 

Be  Santa  Catalina  Island  Co.  Decision  No.  3422,  Application  No. 
2335,  June  16,  1916,  order  authorizing  sale  of  certain  water  and 
electrical  properties  to  the  Wilmington  Transportation  Com\)any. 

Re  Colorado  River  Teleph.  Co.  Decision  No.  3434,  Application  No. 
2162,  June  17,  1916,  order  authorizing  the  purchase  of  a  certain 
telephone  line  located  in  Riverside  County. 

Re  Boardman,  Decision  No.  3540,  Application  No.  2366,  July 
24,  1916,  order  authorizing  sale  to  the  city  of  Huntington  Beach 
a  gas  distributing  system  with  appliances  and  appurtenances  located 
in  the  city  of  Huntington  Beach. 

Re  Boardman,  Decision  No.  3539,  Application  No.  2367,  July  24, 
1916,  order  authorixing  the  transfer  to  the  city  of  Newport  Beach 
for  the  sum  of  $1,773,  a  gas  distributing  system  and  a  transmission 
main,  and  further  authorizing  the  transfer  to  the  city  of  Newport 
Beach  for  the  sum  of  $3,000  that  certain  real  property  in  the  city  of 
Newport  Beach  together  with  the  gas  generating  plant  and  all  ap- 
purtenances and  appliances  situated  therein;  authority  also  granted 
to  lease  in  the  ci^  of  Newport  Beach  all  of  the  above-mentioned 
property  for  a  period  of  ninety  days  or  less  for  the  sum  of  $250  per 
month. 

Re  North  Glendale  Distributing  Co.  Decision  No.  3565, 
Application  No.  2318,  Aug.  10,  1916,  order  authorizing  the  transfer 
of  a  portion  of  water  system  to  the  city  of  Glendale  for  the  sum  of 
$2,258.50,  the  city  to  agree  to  furnish  as  good  service  as  was  here- 
tofore rendered  by  applicant. 

Re  Covina  City  Water  Co.  Decision  No.  3564,  Application  No. 
2457,  Aug.  10,  1916,  approval  of  order  authorizing  sale  of  water 
system  to  the  city  of  Covina  at  the  agreed  price  of  $70,000,  said 
Covina  City  Water  Company  to  cancel  its  outstanding  notes  amount- 
ing to  $125,000  and  to  release  the  trustee  under  which  said  bonds 

were  issued, 
P.U.R.1916F. 
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Re  Hollenbeck  Heights  Co.  Decision  No.  3589,  Application  No. 
2499,  Aug.  18, 1916,  approval  of  sale  of  public  utility  property  to  the 
Board  of  Public  Service  Commissioners  of  the  city  of  Los  Angeles. 

Re  Oceanside  Electric  &  Gas  Co.  Decision  No.  3586,  Application 
No.  2365,  Aug.  18, 1916,  order  authorizing  the  sale  to  the  San  Diego 
Consolidated  Gas  and  Electric  Company  of  entire  property,  real,  per- 
sonal and  mixed,  rights,  privileges  and  franchises. 

Re  Crescent  City  Light,  Power  &  Water  Co.  Decision  No.  3600, 
Application  No.  2520,  Aug.  26,  1916,  order  authorizing  the  transfer 
of  property  and  franchise  for  the  sum  of  $2,100  for  cash,  and  the 
release  of  a  claim  of  the  Hobbs-Wall  &  Company  against  said  power 
company. 

Re  Davis,  Decision  No.  3656,  Application  No.  2507,  Sept.  23, 
1916,  order  authorizing  sale  of  Jersey  Plat  Water  Works  to  Andrew 
Johnson  for  the  sum  of  $2,500. 

Re  Hollywood  Water  Co.  Decision  No.  3669,  Application  2559, 
Sept.  23,  1916,  order  authorizing  sale  of  entire  water  system  of 
Hollywood  Water  Company  situated  in  the  city  of  Los  Angeles. 

Re  Union  Hollywood  Water  Co.  Decision  No.  3658,  Application 
No.  2560,  Sept.  23,  1916,  order  authorizing  sale  of  public  utility 
property  to  E.  H.  Carlson. 

Re  Nevada-Califomia-Oregon  R.  Co.  Decision  No.  3711,  Applica- 
tion No.  2553,  Sept.  26,  1916,  order  authorizing  sale  of  a  line  of  rail- 
road known  as  the  Sierra'  and  Mohawk  Railway  extending  from 
Plumas  Junction  to  Clio,  a  distance  of  36.48  miles. 

Re  Carlson.  Decision  No.  3714,  Application  No.  2575,  Sept.  28, 
1916,  order  authorizing  transfer  to  the  German  American  Trust  and 
Savings  Bank,  of  a  certain  "water  utility  lying  in  and  adjacent  to 
the  city  of  Los  Angeles  for  the  sum  of  $262,126.19,  said  bank  to 
transfer  property  to  the  city  of  Los  Angeles  for  like  consideration. 

Connecticut— Re  Norwich  &  W.  Traction  Co.  Docket  No.  2000, 
2001,  2002,  and  2003,  Aug.  8,  1916,  approval  of  sale  of  all  the  prop- 
erty and  franchises  to  the  Shore  Line  Electric  Railway  Company. 

Illinois.— Re  Chicago,  N.  S.  &  M.  R.  Co.  No.  5219,  July  5,  i916, 
order  approving  the  purchase  of  the  railroad  of  the  Chicago  &  Mil- 
waukee Electric  Railroad  Company  for  $100,000  capital  stock  and  a 
promissory  note  not  exceeding  $1,500,000  subject  to  various  specified 
liens  and  encumbrances,  and  the  purchase  of  a  lease  from  the  North 
Shore  Racine  and  Milwaukee  Railroad  of  the  property  formerly  be- 
longing to  the  Chicago  &  Milwaukee  Electric  Railroad  Company. 

Re  East  Dubuque  Electric  Co.  No.  5213,  July  13,  1916,  order  au- 
thorizing sale  of  electric  distribution  system,  high  tension  lines,  and 
auto  bus  line  and  equipment  to  the  East  Dubuque  Electric  Company 
for  $56,156.40. 

Re  Beemer,  No.  5161,  July  20,  1916,  order  authorizing  sale  of 
P.U.R.1916F. 
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electric  generating  and  distribution  plant  and  system  in  Paw  Paw 
to  Illinois  Northern  Utility  Co.  for  $9,000. 

Re  Larimore,  No.  60^7,  July  20,  1916,  order  authorizing  sale  of 
telephone  system  to  the  Beecher  City  Telephone  Company  for  $2,000. 

Re  Rixman  Teleph.  Co.  No.  5296,  July  20,  1916,  order  approving 
sale  by  Rixman  Telephone  Co.  to  the  receivers  of  the  Central  Union 
Telephone  Company  of  a  portion  of  No.  12,  iron  metallic  circuit 
extending  from  Hoyleton  to  Centralia,  Illinois. 

Re  City  Water  Co.  No.  5271,  July  24, 1916,  authority  to  said  com- 
pany and  the  Belleville  Water  Company  to  consolidate  under  the 
name  of  the  East  St.  Louis  and  Interurban  Water  Company. 

He  Patoka  Teleph.  Exch.  Co.  No.  6256,  July  27,  1916,  order  au- 
thorizing the  purchase  of  telephone  system  and  property  of  C.  0. 
Livesay  in  Patoka. 

Re  Stephenson  County  Teleph.  Co.  No.  6091,  July  28,  1916,  ap- 
proval of  purchase  of  all  property  except  franchise  of  Freeport  Tele- 
phone Company  for  $65,000,  half  of  purchase  price  to  be  paid  in 
cash  and  half  in  6  per  cent  bonds,  purchaser  to  physically  merge  the. 
properties  and  maintain  all  existing  facilities,  rights  and  improve- 
ments, including  toll  and  long  distance  connections. 

Re  Chicago  City  R.  Co.  No.  5370,  July  28,  1916,  order  authorizing 
sale  to  said  company  for  $150,648  of  street  railway  lines  of  Chicago 
and  Western  Railway  Company  in  city  of  Chicago,  and  lease  of  lines 
outside  of  city. 

Re  Hoffman,  No.  6227,  Aug.  8, 1916,  order  authorizing  sale  to  the 
local  telephone  company  in  Clifton,  of  the  entire  telephone  system  and 
property  known  as  Iroquois  Independent  Telephone  Exchange  to- 
gether with  all  franchises,  rights  and  privileges  appertaining  thereto 
for  the  sum  of  $6,500  to  be  paid  in  bonds. 

Re  Stockton  Teleph.  Co.  No.  4908,  Aug.  8, 1916,  order  authorizing 
the  sale  of  all  of  said  telephone  company's  property  to  the  Pitchar 
Telephone  Company  for  $1,400. 

Re  Central  Union  Teleph.  Co.  No.  5318,  Aug.  8,  1916,  order  au- 
thorizing the  purchase  of  all  telephone  property  and  equipment  from 
Winnebago  County  Telephone  Comnany  for  $200. 

Re  Central  Union  Teleph.  Co.  No.  5293,  Aug.  8,  1916,  order  au- 
thorizing the  sale  of  one  toll  pole  line  and  one  No.  9  iron  metallic 
circuit  to  the  Minier  Mutual  Telephone  Company  for  $450. 

Re  Chicago,  N.  S.  &  M.  R.  Co.  No.  5219,  Aug.  8,  1916,  authority 
granted  to  purchase  remaining  interests,  property  and  franchises  of 
North  Shore  Racine  and  Milwaukee  Railroad. 

In  Re  Saline  Electric  Co.  Nos.  4912,  5374,  5450  (3  cases),  Sept. 
15,  1916,  the  Saline  Electric  Company  was  permitted  to  purchase 
properties  of  other  companies  in  excess  of  their  value,  where  better 
service  would  thereby  l>o  given;  provided  that  the  excess  was  not 
charged  to  operating  expenses  or  to  capital,  hut  is  amortized  out  of 
P.U.R.lOlflF. 
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income  or  charged  to  profit  and  loss.  A  similar  holding  was  made 
in  Re  Tyrone  Electric  Co.  (III.)  P.U.R.  1916E,  708. 

Re  Illinois  Northern  Utilities  Co.  Xo.  5496,  Sept.  15,  1916,  au- 
thority to  execute  and  deliver  a  deed  to  the  Illinois  Trust  and  Sav- 
ings Bank. 

Re  Central  Illinois  Teleph.  &  Teleg.  Co.  No.  5434,  Sept.  15,  1916, 
approval  of  sale  to  the  Mt.  Pulaski  Telephone  and  Electric  Company 
of  certain  pole  lines  and  circuits;  and  approval  of  sale  by  the  Mt. 
Pulaski  Telephone  and  Electric  Company  to  the  Central  Illinois 
Telephone  and  Telegraph  Company  of  certain  telephone  circuits. 

Re  Commonwealth  Edison  Co.  No.  5458,  Sept.  28,  1916,  approval 
of  purchase  of  certain  property  from  the  Metropolitan  West  Side 
Elevated  Railway  Company,  proceeds  of  the  sale  to  be  used  and  ap- 
plied by  the  Metropolitan  West  Side  Elevated  Railway  Company  for 
the  acquisition  of  property  and  for  the  construction,  extension  and 
improvement  of  or  addition  to  its  facilities. 

Re  Sparland  Teleph.  Co.  No.  6462,  Sept.  28,  1916,  order  au- 
thorizing  sale  of  telephone  system  and  plant  in  the  village  of  Spar- 
land  by  Tim  Van  Antwerp,  proprietor  of  the  Sparland  Telephone 
Company  unincorporated  to  the  Sparland  Tele^one  Company,  a 
corporation  for  the  sum  of  $3,200. 

Re  Williamsville  Teleph.  Co.  No.  5440,  Sept.  28,  1916,  order  au- 
thorizing the  purchase  of  telephone  plant  and  system  in  the  village  of 
Williamsville  and  vicinity  thereof,  from  Sangamon  Valley  Telephone 
Company  for  the  sum  of  $7,300;  and  purchase  of  telephone  plant 
and  system  in  the  village  of  Williamsville  and  viciiii^  from  the 
Williamsville  and  Sherman  Telephone  Company  for  tiie  sum  of 
$7,300. 

Re  Eastern  Illinois  Utilities  Oo.  Case  No.  5230,  Sept  28^  191(5, 
Eastern  Illinois  Utilities  Company  authorized  to  purchase  and  the 
EflSngham  Water  Works  Company  permitted  to  sell  its  water  plan, 
and  distributing  system  for  $115,000  on  condition  that  Effingham 
Water  Works  Company  prior  to  its  dissolution  discharges  its  lia- 
bilities. 

Re  Central  Illinois  Public  Service  Co.  No.  5478,  Sept  28,  1916, 
approval  of  purchase  of  certain  electric  generating  and  distribution 
property  together  with  franchises,  contracts,  rights  and  privileges 
appurtenant  thereto  in  Oblong. 

A  railroad  will  not  be  authorized  to  lease  all  its  property  to  an- 
other railroad  which  has  not  complied  with  the  statutory  require- 
ment (Illinois  Railroad  Incorporation  act,  §  2;  Hurd's  Rev.  Stat, 
chap.  114,  §  28)  to  begin  construction  of  its  road  within  a  specified 
time  and  which  gives  no  assurance  of  being  financially  able  to  do  so 
within  a  reasonable  time.  Re  Southern  Traction  Co.  No.  5471,  Oct 
5,  1916. 

Re  Simpson  Mut.  Teleph.  Co.  No.  5451,  Oct.  5, 1916,  approval  of 
P.U.R.1916F. 
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sale  by  J.  W.  Beynolds  of  the  Flatwood  Telephone  line  in  Johnson 
county  to  the  Simpson  Mutual  Telephone  Company. 

Re  Saline  Electric  Co.  No.  5420,  Oct,  12,  1916,  order  authorizing 
the  purchase  of  the  electric  and  ice-making  property  of  the  Pinckney- 
ville  Light,  Ice  &  Power  Company  for  $50,000. 

Re  Saline  Electric  Co.  No.  5449,  Oct.  12,  1916,  order  authorizing 
the  purchase  of  the  electric,  ice-making  and  nonoperating  gas  prop- 
erty of  the  Sparta  Gas  &  Electric  Company  for  $77,500. 

Indiana.— Re  People's  Teleph.  Asso.  No.  2450,  July  18,  1916, 
order  authorizing  sale  of  poles,  wires  and  fixtures  of  the  toll  wire 
lines  to  the  Brookville  Telephone  Company  for  $3,000. 

Re  Galbraith,  No.  2428-2419,  July  21,  1916,  order  approving 
purchase  of  electric  light  and  power  plant  at  Summan  for  $11,500. 

Re  Vincent,  Noa.  2444,  2445,  Aug.  11,  1916,  order  authorizing 
sale  of  telephone  plant  and  exchange  to  the  Farmers  Telephone 
Exchange  of  Summan,  Indiana. 

Re  Stw  Joseph  Heating  Co.  No.  2517,  Oct.  9,  1916,  authority  to 
giye  option  to. Indiana  and  Michigan  Electric  Company  to  purchase 
all  assete  and  property  of  St.  Joseph  Heating  Ccmipany,  to  be  paid 
for  by  vendor's  stock  at  par  value,  v^dee  to  pay  all  liabilities  and 
obligations  of  vendor. 

Re  Dana,  No.  2566>  Oct.  13,  1916,  order  granting  permission  to 
sell  the  Clinton  Electric  Light  and  Power  Company  the  electric 
lighting,  distribution  system  heretofore  owned  by  town  of  Dana,  for 
the  sum  of  $6,000  in  cash. 

Maine.— Se  Brovmville  Teleph.  Co.  TJ-152,  Aug.  29,  1916,  order 
authorizing  the  sale  of  the  telephone  company^s  property,  rights  and 
franchises  to  the  Moosehead  Telephone  imd  Telegraph  Company  for 
the  sum  of  $11,350. 

New  Hampshire. — Re  Marlboro  Electric  Light,  Heat  &  P.  Co. 
D-342,  July  27,  1916,  order  granting  permission  to  sell  all  property, 
right,  etc.,  to  the  Ashuelot  Gas  and  Electric  Company  for  sum  of 
$19,146.65.  ^ 

New  York,  Second  District — Re  Randolph  Light  &  P.  Co.  Case 
No.  4394,  May  31,  1916,  approval  of  transfer  to  applicant  company 
of  works,  system,  property,  etc.,  of  the  Randolph  Electric  Light  & 
Power  Company. 

Re  North  Shore  Electric  Light  &  P.  Co.  Case  No.  5562,  June  6, 
1916,  order  authorizing  the  purchase  of  all  the  property,  rights, 
franchises  and  immunities,  and  a  certain  unimproved  parcel  of  land 
situate  in  the  village  of  Port  Jefferson,  of  the  Port  Jefferson  Elec- 
tric Light  Company. 

Re  Elmira  Water,  light  &  R.  Co.  Case  No.  5357,  June  15,  1916, 
order  authorizing  the  Elmira  and  Seneca  Lake  Traction  Co.  to 
transfer  and  sell  all  its  property  and  franchises  to  the  Elmira  Water, 
P.U.R.1916F.  60 
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Light  and  Railroad  Company ;  approval  of  water  company  to  merge 
the  Elmira  Transmission  Corporation. 

Re  Sprague,  Case  No.  6610,  July  18,  1916,  approval  of  sale  of  the 
distribution  system  of  an  electric  plant  to  the  Jamestown  Lighting 
and  Power  Company  for  the  sum  of  $8,995. 

Re  Empire  Gas  &  E.  Co.  Case  No.  4741,  July  31,  1916,  approval  of 
merger  of  said  company  with  the  Central  New  York  Gas  &  Electric 
Company  with  the  right  to  former  company  to  exercise  the  rights, 
privileges  and  franchises  of  the  latter. 

Re  Wood,  Case  No.  5603,  Aug.  8,  1916,  order  authorizing  ihe 
transfer  and  sale  of  the  electric  light  plant,  works  and  system  in  the 
village  of  Elizabethtown  to  J.  Lawrence  Webster. 

Re  Hammond  Light  &  P.  Co.  Case  No.  5419,  Aug.  16,  1916,  ap- 
proval of  purchase  of  all  the  electric  light  plant,  works  and  system 
belonging  to  William  Soper  and  which  is  operated  by  him  in  the 
village  of  Hammond. 

Re  Long  Island  Gas  Corp.  Case  No.  5637,  Sept  7,  1916,  order 
authorizing  the  purchase  of  acetylene  gas  plant  and  distributing 
system  located  in  the  village  of  Bridgehampton,  including  all  rights, 
titles,  and  privileges  imder  franchise  granted  by  highway  commis- 
sioner of  the  town  of  Southampton. 

Re  Schenectady  Power  Co.  Case  No.  5646,  Sept  7, 1916,  authority 
to  acquire  160  shares,  par  value  $100,  of  tiie  common  stock  of  the 
Hoosao  River  Electric  Light  ft  Power  Company,  authority  aa  to  150 
shares  being  nunc  pro  tunc,  and  to  merge  the  latter  company. 

Re  Troy  Gas  Co.  Case  No.  5694,  Sept.  25,  1916,  order  granting 
permission  to  Green  and  McDowell  to  the  transfer  and  sale  to  gas 
company  of  all  poles,  wires  and  equipment  now  owned  and  used  by 
Green  and  McDowell  for  transmitting  and  distributing  electrical 
energy  in  a  portion  of  the  town  of  Waterford. 

Ohio.— Be  Middletown  Gas  &  E.  Co.  No.  795,  Franklyn  fflectric 
Light  Co.  No.  796,  Leotonia  Electric  Co.  No.  797,  New  Lisbon  Gas 
Co.  No.  798,  and  the  Ohio  Gas  &  E.  Co.  No.  790,  May  25,  1916,  sale 
of  e'ectric  plant  of  Middletown  Gas  &  E.  Co.,  the  Franklyn  Electric 
Light  Co.,  the  Leotonia  Elec.  Co.  and  the  New  Lisbon  Gas  Ca  to  the 
Ohio  Gas  &  Elec.  Co.  upon  condition  that  the  consent  granted 
shall  not  be  construed  as  an  approval  of  any  increase  of  rates  or 
diminution  of  service  and  that  the  companies  affected  file  schedules 
for  providing  for  the  respective  withdrawal  from  inauguration  of 
service  in  the  territory  affected. 

Re  Home  Teleph.  Co.  No.  258,  Aug.  24,  1916,  order  authorizing 
the  purchase  of  all  telephone  property  situate  in  and  about  the  city 
of  Ironton  upon  receivers  of  Central  Union  Telephone  Company. 

Re  Central  Dist  Teleph.  Co.  Formal  Complaint  No.  645,  Aug. 
28, 1916,  the  application  of  the  Central  District  Telephone  Company 
to  purchase  the  property  of  the  Washington  Telephone  Compaov, 

P.UJ<.1916F. 
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the  Jefferson  Telephone  Company,  The  Belmont  Telephone  Com- 
pany, Union  Telephone  Company,  and  the  Woodsfield  Telephone 
Company,  approved. 

Be  Ohio  Gas  &  E.  Co.  Nos.  895  and  896,  Sept.  8,  1916,  order  au- 
thorizing said  gas  and  electric  company  to  purchase  the  electric  gen- 
erating station  and  distributing  system  in  the  village  of  Medina 
from  F.  0.  Phillips. 

Re  Blackburn,  No.  934,  Sept.  14,  1916,  order  authorizing  a  sale 
to  the  Youngstown  Suburban  Eailway  Company  of  all  the  property 
and  assets  of  the  Youngstown  and  Southern  Railway  Company,  here- 
tofore purchased  by  J.  W.  Blackburn  at  judicial  sale  for  the  Bond- 
holders Protective  Committee. 

Re  Millersburg,  W.  &  0.  Teleph.  Co.  a  West  Virginia  corporation, 
No.  929,  Oct.  17,  1916,  order  authorizing  sale  to  the  Millersburg, 
WoofitBr  And  OnrviUe  Td^phone  Company,  an  Ohio  corporation,  all 
of  the  telephone  compap/s  property  and  assets. 

Re  Bergholz  Teleph.  Co.  No.  733,  Oct.  24,  1916,  authority  to  pur- 
chase system  of  Central  District  Telephone  Company  in  Carrollton 
and  Malvern. 

Constitutional  Law. 

A  city  entering  into  a  valid  contract  by  virtue  of  authority  dele- 
gated by  statute,  for  a  supply  of  water  for  municipal  and  domestic 
use,  at  fixed  maximum  rates,  cannot  reduce  such  rates  during  the 
life  of  the  contract  under  subsequent  statutory  authority  to  regulate 
water  rates.    Wichita  Water  Co.  v.  Wichita  (1916)  234  Fed.  415. 

A  statute  (Minn.  Laws.  1915,  chap.  367),  declaring  that  railroad 
freight  rates  must  be  based  upon  distance  and  authorizing  the  Com- 
mission in  making  and  adjusting  rates  to  unite  several  communities 
in  a  common  rate  point  regardless  of  distance  is  not  an  unconstitu- 
tional delegation  of  legislative  power,  because  the  statute  does  not 
declare  when  or  under  what  circumstances  two  or  more  stations  or 
commercial  centers  may  be  united  into  a  common  point,  nor  say  what 
classes  of  freight  shall  take  a  common  rate,  nor  because  the  Commis- 
sion is  left  free  to  do  as  it  sees  fit,  either  to  unite  or  refuse  to  unite 
commimities  into  a  common  point,  and  because  the  Commission  is 
not  provided  with  or  controlled  by  any  standard.  St.  Paul  Asso.  v. 
Chicago,  B.  &  Q.  R.  Co.  (1916)  —  Minn.  — ,  158  N.  W.  982. 

An  order  of  the  Commission  uniting  several  communities  into 
a  common  rate  point,  regardless  of  distance,  does  not  deprive  the 
carriers  of  their  property  without  due  process  of  law,  where  the  order 
practicaUy  restored  conditions  which  existed  prior  to  the  enactment 
of  the  Minnesota  Laws  of  1913  requiring  railroad  freight  rates  to 
be  based  upon  distance  and  where  these  same  cities  were  a  common 
rate  point  in  interstate  commerce.  Ibid. 
P.U.R.1916F. 
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In  Wood  V.  Millville  (1916)  —  N.  J.  — ,  98  Atl.  267,  it  was  held 
that  a  contract  between  a  water  supply  company  and  a  city  to  supply 
water  to  it  is  "property^'  and  may  be  condemned  as  an  incident  to 
the  taking  of  property  for  public  use;  and  the  right  of  eminent 
domain  may  be  exercised  by  the  contracting  city,  for  such  a  proceed- 
ing does  not  impair  the  contract,  but  appropriates  it  as  property. 

Where  a  private  side  track  or  spur  is  constructed  to  a  railroad  from 
a  private  industry  under  §-33,  art.  9,  Const.,  and  said  railroad 
is  required  to  construct  a  connection  with  such  side  track  or  spur  at 
the  expense  of  the  owner  of  such  industry  under  reasonable  terms, 
conditions,  and  regulations  prescribed  by  the  Corporation  Commis- 
sion, the  requirement  that  such  switch  connection  be  made  by  the 
railroad  company  does  not  constitute  the  taking  of  private  property 
for  private  use  without  compensation  and  without  due  process  of  law. 
Chicago,  R.  I.  &  P.  R.  Co.  v.  State  (1916)  —  Okla.  —,  L.R.A. 
1916F,  — ,  157  Pac.  1039. 

Courts. 

The  state  courts  have  no  jurisdiction  to  pass  upon  the  validity  of 
a  rule  of  a  telegraph  company  limiting  liability  for  mistakes  or  de- 
lays in  transmission  or  delivery  of  an  unrepeated  interstate  message, 
although  they  may  entertain  a  suit  to  recover  from  the  telegraph 
company  the  amount  paid  for  transmitting  the  message  upon  the 
groimd  that  the  Interstate  Commerce  act  as  amended  by  Act  June 
18,  1910,  chap.  309  (36  Stat,  at  L.  544),  extends  the  provisions  of 
the  statute  to  apply  to  telegraph,  telephone  and  cable  companies 
engaged  in  sending  messages  between  different  state  or  foreign 
countries  and  declares  that  they  shall  be  considered  as  common  car- 
riers within  the  meaning  and  purpose  of  the  act,  so  that  the  reason- 
ableness of  the  rule  as  affecting  interstate  messages  is  a  question  for 
the  Interstate  Commerce  Commission.  Haskell  Implement  &  Seed 
Co.  V.  Postal  Teleg.  Cable  Co.  (1915)  114  Me.  277,  96  Atl.  219. 

In  State  v.  Chicago,  R.  I.  &  P.  R.  Co.  (1916)  —  Neb.  — ,  159  N. 
W.  410,  it  was  held  that  an  application  in  a  state  court  by  the  state 
for  an  injunction  to  restrain  railroads  from  violating  maximum  rate 
statutes  should  be  denied  where  the  Federal  court  had  acquired  juris- 
diction of  the  subject  matter  through  priority  of  action  by  suit  by 
the  railroads  to  enjoin  the  Railroad  Commission  and  the  Attorney 
General  from  enforcing  the  statute**. 

The  Interstate  Commerce  Act  does  not  deprive  state  courts  of 
jurisdiction  over  an  action  for  conversion  of  an  interstate  shipment. 
Pecos  &  N.  T.  R.  Co.  v.  Porter  (1916)  —  Tex.  Civ.  App.  — ,  183 
S.  W.  98.  The  court  pointed  out  and  quoted  from  decisions  of  the 
United  States  Supreme  Court  to  the  effect  that  the  provision  in  § 
22  of  the  act,  declaring  that  ^^nothing  in  this  act  contained  shall  in 
P.U.R.1916F. 
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any  way  abridge  or  alter  the  remedies  now  existing  at  common  law 
or  by  statute,  but  the  provisions  of  this  act  are  in  addition  to  such 
remedies/^  was  evidently  for  the  purpose  of  preventing  the  act  from 
being  construed  to  give  the  Federal  courts  exclusive  jurisdiction  of 
all  suits  for  damages  occasioned  by  the  carrier's  violating  any  of  the 
old  duties  which  were  preserved  and  the  new  obligations  which  were 
imposed  by  the  Commerce  act. 

Damages. 

Arkansas. — In  Ee  St.  Louis  Southwestern  E.  Co.  Order  No.  B-161, 
Sept.  8,  1916,  the  Arkansas  Commission  held  that  carriers  will  not 
be  responsible  for  difference  in  weight  of  bulk  grain  when  due  to 
natural  shrinkage  or  discrepancies  in  weights  and  will  only  be  re- 
sponsible where  actual  loss  is  due  to  defective  equipment  or  other 
cause  for  which  carriers  are  liable. 

/ndion^— McNutt  v.  Vandalia  B.  Co.  No.  2207,  July  1,  1916, 
order  authorizing  the  adjustment  of  claim  for  breakage  of  sewer 
pipe  shipped  over  respondents  roads. 

Sprang  Clay  Products  Co.  v.  Lake  Erie  &  W.  B.  Co.  No.  517, 
July  28;  1916,  order  recommending  that  defendant  company  pay  to 
plaintiff  $174.31  in  discharge  of  claim  for  damages  on  account  of 
breakage  of  tile  in  shipment. 

New  Hampshire, — Sullivan  County  E.  Co.  v.  Keefe,  No.  D-190, 
July  19, 1916,  assessment  of  land  damages  in  the  town  of  Walpole  by 
the  location  of  railroad  company^s  yards  and  sidetracks. 

OAio.— Downing  v.  Erie  E.  Co.  No.  769,  Aug.  2,  1916,  order  dis- 
missing petition  for  reparation  of  damages  for  alleged  misrouting 
of  shipment,  it  appearing  that  shipment  was  forwarded  according  to 
bills  of  lading,  signed  by  complainant. 

Urbana  Packing  Co.  v.  Cleveland,  C.  C.  &  St.  L.  E.  Co.  No.  848, 
Aug.  4,  1916,  the  findings  of  Commission  that  through  negligence 
of  railroad  company  a  hog  was  killed  while  being  transported  causing 
damages  to  the  extent  of  $20.85,  were  submitted  to  court  of  common 
pleas. 

Dams. 

• 

Wisconsin, — In  Englehart  v.  Michaels,  Dec.  21,  1915,  a  petition  to 
determine  whether  a  danijs  a  public  nuisance  and  for  appropriate 
relief  was  dismissed  without  prejudice  where  it  was  filed  under  a 
statute  which  was  subsequently  repealed  by  a  new  statute  that  did 
not  save  pendin^^roceedings  and  there  was  a  grave  doubt  whether 
the  CommissioH  had  jurisdiction  under  either  statute. 

Re  Wisconsin-Minnesota  Light  &  P.  Co.  April  20,  1916,  order  au- 
thorizing the  construction  of  a  specified  dam  as  provided  for  by  sub- 
section 3  of  §  1596-7  of  chapter  380  of  the  laws  of  Wisconsin  1915, 
P.U.R.IOIC^. 
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it  appearing  that  the  construction,  operation  and  maintenance  of 
the  proposed  dam  will  not  materially  obstruct  existing  navigation. 

Ee  Ahlgren,  May  16,  1916,  order  directing  that  the  dam  of  the 
Pine  Tree  Farms  Company  across  the  outlet  of  Pike  Lake  chain 
shall  remain  without  flash  board  and  with  gate  lock  open  as  at 
present  in  accordance  with  the  agreement  entered  into  between  the 
parties  hereto. 

Re  Vernon  County  Mill.  Co.  Aug.  4,  1916,  order  regulating  the 
height  of  a  dam  in  Hillsboro. 

Re  Stoughton,  Sept.  27,  1916,  order  granting  permission  for  the 
construction,  operation  and  maintenance  of  a  dam  across,  the  Ohio 
river  in  the  county  of  Rock. 

Re  Shaffer,  Oct.  4,  1916,  findings  as  to  what  constitute  the  proper 
level  of  Muskego  lake,  and  as  to  how  the  level  shall  be  maintained  by 
alteration  of  dam. 

Shepard  Drainage  Dist.  v.  Eimerman,  Oct.  18,  1916,  order  direct- 
ing respondent  and  his  assigns  to  msuntain  a  dam  so  that  the  maxi- 
mum level  and  water  in  the  pond  immediately  above  said  dam  shall 
not  exceed  a  height  of  11.50  feet  when  referred  to  the  top  of  Com- 
mission's bench  mark  No.  25-A. 

Depreciation. 

District  of  Columbia. — Re  East  Washington  Heights  Traction  R. 
Co.  Formal  Case  No.  45,  P.  TJ.  C.  No.  1625/6,  Aug.  24,  1916,  utility 
ordered  to  conform  its  depreciation  account  to  the  following  rates: 

Land    No   depreciation. 

Way  and  Structures 2.86%. 

Equipment 3.87%. 

Washington. — In  Mayview  Farmers'  Union  No.  4  v.  Worum,  No. 
684,  Sept  14,  1916,  it  was  held  that,  on  account  of  the  hazardous 
location,  an  allowance  of  6  or  7  per  cent  was  not  excessive  for  the 
annual  depreciation  of  a  warehouse,  located  at  the  foot  of  a  bluff,  and 
a  tramway  operated  in  connection  therewith  and  extending  to  the 
top  of  the  bluff,  although  4  per  cent  would  be  sufficient  under  ordi- 
nary conditions. 

Wyoming? — Three  per  cent  is  a  proper  annual  allowance  for  de- 
preciation of  a  water  system  whose  probable  average  life  is  30  to  35 
years,  taking  into  consideration  the  climatic  and  soil  conditions, 
kills  V.  Green  River  Waterworks  Co.  No.  8,  Sept.  25,  1916. 

Discrimination. 

Arkansas.— Be  Shippers  Traffic  Rule,  Order  No.  B-160,  Sept.  8, 
1916,  order  directing  carriers  to  cease  charging  higher  rates  on  car- 
load shipments  of  coal  originating  in  Arkansas,  moving  intrastate 
P.U.R.1916F. 
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and  consigned  to  thd  State  Agricultural  School^  College  Station  than 
the  rates  in  effect  to  Monticello. 

Colorado, — A  railroad  making  a  coal  rate  to  enable  coal  operators 
at  one  point  to  meet  competition  should  grant  a  competitive  rate  to 
operators  at  other  points.  Grand  Junction  Min.  &  Fuel  Co.  v. 
Denver  &  E.  G.  B.  Co.  Colorado  Midland  E.  Co.  Case  No.  41,  July 
25, 1916. 

Coal  rates  should  be  the  same  in  opposite  directions  from  a  point, 
where  the  operating  conditions  are  not  dissimilar.    Ibid. 

Illinois. — ^In  Public  Utilities  Commission  v.  Central  Illinois  Sup- 
ply Co.  No.  6108,  July  24,  1916,  a  lower  rate  for  heating  and  cook- 
ing than  for  power  was  held  not  discriminatory  where  there  was  a 
low  cost  of  service  for  heating  and  cooking,  by  reason  of  the  small 
quantity  of  utility  equipment  and  the  use  during  off-peak  hours. 

A  rate  lower  than  the  rate  for  village  service  cannot  be  given 
subscribers  in  a  village  who  own  and  maintain  their  telephones  and 
ai'e  connected  on  rural  lines.  Ee  Kinderhook  Switchboard  Co.  No. 
4388,  July  27,  1916. 

Indiana, — The  Indiana  Commission  authorized  a  water  utility  to 
make  preferential  rates  for  schools,  churches,  hospitals  or  any 
eleemosynary  institution.  Angola  v.  Indiana  Utilities  Co.  No.  937, 
Aug.  11, 1916. 

Lonidana, — Hampton  Stave  Co.  v.  Kansas  City  Southern  B.  Co. 
Order  No.  2035,  No,  2532,  Sept.  14,  1916,  order  directing  railroad 
company  to  cease  and  desist  from  charging  higher  rates  on  stave 
holts  from  points  on  its  line  into  Shreveport  and  Cedar  Grove  than 
the  net  rates  on  stave  bolts  carried  in  K.  C.  S.  Ey.  tariff  "Port 
Arthur  Eoute"  No.  2489-A  I.  C.  C.  No.  3322. 

Maine,— In  Ee  Biddeford  &  S.  Water  Co.  C-No.  6,  Nov.  30,  1915, 
contract  to  furnish  free  water  service  to  a  stable  upon  a  farm  during 
the  lifetime  of  its  owner  as  consideration  for  an  easement  for  the 
construction  of  water  pipes  thereto  approved. 

Ee  Maine  C.  E.  Co.  E.  E.  200,  Sept.  6,  1916,  order  granting  re- 
duced rate  transportation  in  the  form  of  special  fare  permit  for 
certain  charitable  and  benevolent  purposes. 

Ee  Maine  C.  E.  Co.  E.  E.  203,  Sept.  21,  1916,  order  granting  re- 
duced fares  to  members  of  the  choruses  of  the  Maine  Music  Festivals 
and  Maine  Teachers'  Association  of  one  cent  per  mile  from  their 
homes  to  the  place  of  the  events.  Order  extended  to  embrace  other 
communities  (Oct.  3,  1916). 

Ee  M^ine  C.  E.  Co.  E.  E.  207,  Oct.  6,  1916,  order  granting 
free  transportation  in  the  form  of  trip  passes  for  Superintendent 
W.  C.  T.  U.  Temporary  Home  for  Children,  when  traveling  on  busi- 
ness for  the  home. 

Ee  Bangor  &  A.  E.  Co.  E.  E.  208.  1,  Oct.  21,  1916,  order  granting 
P.U.R.1916F. 
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free  transportation  in  the  form  of  a  pass^  for  a  charitable  and  benev- 
olent purpose. 

Minnesota. — Imposing  charges  for  switching  shipments  of  grain 
to  industries  located  upon  the  tsracks  of  the  Eastern^  no  charge  being 
made  for  switching  like  shipments  to  industries  located  upon  other 
industrial  tracks  of  the  "Milwaukee''  and  "Omaha,"  is  an  unjust  dis- 
crimination against  the  industries  served  by  the  tracks  of  the  East- 
ern. Minneapolis  Civic  &  Commerce  Asso.  v.  Chicago,  M.  &  St.  P. 
R.  Co.  (1916)  —  Minn.  — ,  158  N.  W.  817. 

Oregon.— George  Plancich  Co.  v.  Wells,  F.  &  Co.  F-483,  P.  S.  C. 
Or.  Order  No.  113,  July  31,  1916,  order  requiring  defendjint  com- 
pany to  eliminate  unjust  discrimination  resulting  from  charges  as- 
sessed on  shipment  of  crabs  from  Newport  to  Portland. 

In  Be  Southern  P.  Co.  Order  No.  Ill,  F-491,  Aug.  2,  1916,  the 
railroad  was  authorized  to  establish  greater  rates  for  short  than  for 
long  hauls  in  order  to  meet  water  competition,  as  permitted  by  § 
6926  of  Lord's  Oregon  Laws  as  amended  by  chapter  93  of  Laws  pf 
191L 

Philippine  Islands. — Aguirre  v.  Manila  E.  Co.  Case  No.  767,  June 
14,  1916,  order  dismissing  complaint  as  to  alleged  discrimination  in 
the  transportation  of  empty  fish  baskets,  it  appearing  that  such  dis- 
crimination did  not  exist  under  §  64  of  the  existing  base  tariff. 

Delgado  v.  Union  Garage  Co.  Case  No.  315,  June  24,  1916,  re- 
spondent ordered  not  to  discriminate  in  the  collection  of  passenger 
fares  from  the  public,  and  to  strictly  observe  the  imiform  schedule 
approved  by  the  board. 

Re  Cavite  Electric  Light  &  P.  Plant,  Case  No.  289,  July  22,  1916, 
order  dismissing  petition  for  free  and  reduced  electric  rates,  it  ap- 
pearing that  the  electric  company  had  discontinued  its  former  prac- 
tice of  furnishing  electricity  without  rendering  monthly  bills  to  all 
subscribers. 

Re  Philippine  Shipowner's  Asso.  Case  No.  801,  Aug.  19,  1916, 
approval  of  new  special  rates  for  emigrants  to  points  within  the 
Islands. 

Rhode  Island.— Re  New  York,  N.  H.  &  H.  R.  Co.  No.  290,  July 
37, 1916,  order  granting  free  transportation  to  specified  inspectors  of 
the  State  Board  of  Health,  said  free  transportation  to  be  used  only 
in  connection  with  their  duties  in  prevention  of  infantile  paralysis. 

Re  New  York,  N.  H.  &  H.  R.  Co.  No.  295,  Aug.  9,  1916,  order 
granting  free  transportation  to  inspector  of  the  Rhode  Island  State 
Board  of  Health  between  Tiverton  and  Newport,  said  free  transporta- 
tion to  be  used  only  in  connection  with  duties  for  the  prevention  and 
spread  of  infantile  paralysis. 

Washington. — Public  Service  Commission  v.  Pacific  Teleph.  & 
Teleg.  Co.  No.  1825,  Aug.  15,  1916,  respondent  telephone  company 
ordered  to  eliminate  certain  obsolete  rates  differing  from  the  rates 
P.U.R.1910F. 
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of  the  regular  schediile  on  file.  (For  order  of  the  Commission  as  to 
the  valuation  of  the  property  of  the  utility,  see  P.U.E.  1916D,  947.) 

Wisconsin, — Mohr  Lumber  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co. 
Sept.  1, 1916,  order  directing  respondent,  railroad  company  to  abstain 
from  publishing,  demanding  or  collecting  higher  rates  for  shipments 
of  saw  logs  in  carloads  for  manufacture  and  reshipments  from  Hixon 
Junction  or  Mohr's  Spur  to  Wausau,  than  it  collects  and  charges 
from  Mohr's  Spur  or  Hixon  Jilnction  to  Grand  Rapids;  and  to  file 
with  the  Commission  for  its  approval  such  tariffs  or  cancelations  of 
tariffs  as  will  remove  and  eliminate  the  unlawful  and  imjust  dis- 
crimination herein  found  to  exist. 

In  Shaw  Telcph.  Co.  Sept.  30,  1916,  it  was  held  that  discrimina- 
tion would  result  in  authorizing  a  15  cent  toll  charge  on  messages 
from  Eau  Clare  to  Cleghom  when  messages  in  the  opposite  direction 
were  taken  on  a  flat  rate  basis;  and  that,  therefore,  the  unlimited 
service  should  be  corrected  by  charging  for  messages  in  either  di- 
rection 5  cents  for  each  3  minute  message  on  a  two-number  basis, 
and  10  cents  for  each  3  minute  message  on  a  particular  party  basis, 

Foster  v.  Chicago,  St  P.  &  M.  &  0.  B.  Co.  Oct.  19,  1916,  order 
directing  respondent  to  desist  from  charging  higher  rates  on  sand 
and  gravel  from  River  Falls  to  a  point  50  miles  from  that  point,  and 
to  substitute  therefor  rates  now  in  force  from  Eau  Claire  for  dis- 
tances up  to  aad  including  50  miles  from  that  point. 

Drains. 

niinots.—'Re  Chicago,  B.  &  Q.  R.  Co.  D-479,  July  20,  1916,  order 
approving  agreement  with  Birdella  Hunter  relating  to  the  construc- 
tion and  maintenance  of  a  drain  pipe  line  at  Lewiston. 

Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  E-496,  July  20,  1916,  order 
approving  agreement  with  John  W.  Kendall,  relating  to  the  con- 
struction and  maintenance  of  a  title  drain  across  the  right  of  way 
and  under  the  tracks  of  the  Peoria  &  Eastern  H.  Co.  one  and  a  half 
miles  west  of  Farmer  City. 

Re  Chicago,  M.  &  St.  P.  R.  Co.  E-499,  July  20,  1916,  order  ap- 
proving agreement  with  Joseph  Paul,  relating  to  the  construction 
and  maintenance  of  a  pipe  line  for  drainage  across  a  portion  of  the 
right  of  way  at  Lanark. 

Re  Chicago,  M.  &  St.  P.  R.  Co.  E-500,  July  20,  1916,  order  ap- 
proving agreement  with  Lanark  Canning  Co.  relating  to  the  construc- 
tion and  maintenance  of  a  pipe  line  for  drainage  purposes  along  the 
railroad  right  of  way  at  Lanark. 

Re  Chicago,  M.  &  St.  P.  R.  Co.  N"o.  E-487,  July  20,  1916,  order 
granting  permission  to  enter  into  a  contract  with  J.  M,  Lyon,  relat- 
ing to  the  construction  and  maintenance  of  a  vitrified  clay  pipe  line. 

Jle  Chicago,  B.  &  Q.  R.  Co.  E-484,  July  20,  1916,  order  approving 
P.U.R.1916F. 
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agreement  made  with  Oswego  Farmers  Grain  Co.  for  construction 
and  maintenance  of  sewer  pipe  lines  across  the  right  of  way  at 
Oswego. 

Re  Cleveland,  C.  C.  &  St.  L.  E.  Co.  E-485,  July  20,  1916,  order 
approving  contract  with  Charles  Canedy,  relating  to  the  construction 
and  maintenance  of  a  pipe  line  crossing  railroad's  right  of  way  near 
Patton. 

Easements. 

Illinois.— Re  Illinois  C.  R.  Co.  No.  5268,  July  6,  1916,  order  au- 
thorizing the  conveyance  of  an  easement  for  street  purposes  over  cer- 
tain land  in  Chicago. 

Electricity. 

Arizona,— Re  Globe  Light  &  P.  Co.  Docket  No.  338,  May  8,  1916, 
order  granting  authority  to  purchase  and  install  additional  equip* 
ment. 

California.^— In  fixing  the  character  of  construction  of  an  overhead 
crossing  of  electric  transmission  line  the  California  Commission  pro- 
vided for  a  safety  factor  of  not  less  than  3,  against  mechanical  fail- 
ure based  on  the  ultimate  strength  of  material  under  the  assumed 
worst  conditions  of  loading.  Ee  Los  Angeles,  Application  No.  2277, 
Decision  No.  3447,  June  19, 1916. 

Connecticut. — Ee  Faxmington  Eiver  Power  Co.  Docket  No.  2088, 
Oct.  5,  1916,  approval  of  specifications  for  construction  of  transmis- 
sion line  in  New  Britain  and  Farmington. 

Illinois.— Re  Chicago  &  N.  W.  E.  Co.  E-520,  Aug.  8,  1916,  ap- 
approval  of  an  agreement  with  the  Commonwealth  Edison  Company 
covering  the  right  to  construct  and  maintain  a  line  of  poles  support- 
ing electrical  conductors  upon  and  along  the  right  of  way  of  said 
railway  company  at  Eogers  Park. 

Ee  Central  Illinois  Public  Service  Co.  No.  5607,  Oct.  12,  1916,  ap- 
proval of  an  amendment  to  the  contract  providing  for  the  purchase 
and  sale  of  electrical  energy. 

Ee  Chicago  &  N.  W.  E.  Co.  E-576,  Oct.  12,  1916,  approval  of  an 
agreement  with  the  Commonwealth  Edison  Company  (covering  at- 
tachment of  an  iron  pipe  conduit  containing  electrical  conductors  to 
two  of  railway  company^s  bridges  and  upon  its  retaining  wall  at 
Wrightwood  and  Clybourn  avenues. 

Iowa. — Bondurant  v.  Polk  County,  Docket  No.  E-213,  Oct.  19, 
1916,  order  granting  franchise  to  build,  construct,  reconstrirc :  and 
operate  a  proposed  transmission  line  for  the  purpose  of  conducting 
electricity  for  light,  power  and  heating  purposes  in  said  county. 

Centerville  Light  &  Traction  Co.  v.  Appanoose  &  W.  Coimtios, 
Docket  No.  E-223,  Oct.  19,  1916,  order  granting  franchise  to  bmld, 
r.U.R.1916F. 
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<»iistruct,  reconstruct,  and  operate  a  proposed  transmission  line  for 
the  purpose  of  conducting  electricity  for  light,  power  and  heating 
purposes  in  Appanoose  and  Wayne  counties. 

Eminent  Domain. 

/ZZtnow.— Alton  &  E.  Electric  E.  Co.  v.  Chicago  &  A.  E.  Co.  No. 
766,  Aug.  25,  1916,  city  of  Alton  authorized  to  institute  condemnar 
tion  proceedings  to  settle  the  amount  of  consequential  damages  to 
abutting  property  caused  by  the  construction  of  a  proposed  subway. 

Alton  &  E.  Electric  E.  Co.  v.  Chicago  &  A.  E.  Co.  No.  766,  Aug. 
25,  1916,  Wood  Eiver  township  authorized  to  institute  condemna- 
tion proceedings  to  settle  the  amount  of  consequential  damages  to 
abutting  properly  caused  by  the  construction  of  the  proposed  subway. 

The  order  of  the  Public  Utilities  Commission  prescribing  the  grade 
and  manner  for  a  railroad  crossing  may  be  adopted  as  the  plans  and 
specifications  for  the  crossing  in  condemnation  proceedings.  Alton 
&  S.  E.  Co.  V.  Vandalia  E.  Co.  (1916)  271  111.  558,  111  N.  E.  531. 

A  proceeding  to  condemn  a  right  of  way  for  a  railroad  crossing 
is  not  prematurely  brought  while  an  appeal  is  pending  from  the  Com- 
mission's order  prescribing  the  location  and  grades  for  the  tracks. 
Ibid. 

The  failure  to  show  by  direct  evidence  inability  to  agree  upon  com- 
pensation for  land  sought  to  be  condemned  before  commencing  pro- 
ceedings is  waived  by  defendant  where  he  files  a  cross  petition  in  the 
case,  asking  for  damages  for  land  not  taken,  and  there  is  a  contest 
on  the  merits.    Ibid. 

The  property  sought  to  be  taken  in  condemnation  proceedings  for 
a  railroad  right  of  way  across  another  railroad  may  be  shown  by  the 
order  of  the  Public  Utilities  Commission  prescribing  the  manner  the 
tracks  are  to  cross  in  lieu  of  plats  and  |irofiles,  where  the  ordet  shows 
all  facts  necessary  to  determine  the  location  and  grade  of  the  tracks 
and  all  changes  to  be  made.    Ibid. 

Damages  resulting  from  delays  and  inconveniences  caused  by  stop- 
ping trains  at  railroad  crossings  by  reason  of  the  statute  requiring 
such  stops  to  be  made  are  not  elements  of  damage  recoverable  in  pro- 
ceedings to  condemn  a  right  of  way  for  a  railroad  across  another 
railroad.    Ibid. 

Delay  and  increased  risk  and  danger  by  reason  of  a  railroad  cross- 
ing are  not  elements  of  damage  recoverable  in  proceedings  to  con- 
demn a  right  of  way  for  a  railroad  across  another  railroad.    Ibid. 

Fcrmonf.— Colonial  Light  &  P.  Co.  v.  Hall,  No.  460,  May  9, 1916, 
order  authorizing  petitioner  to  condemn  a  right  of  way  over  the  land 
of  respondent  100  feet  wide  for  the  purpose  of  erecting  H  poles,  and 
guy  wires,  and  to  clear  the  trees  and  shrubs,  in  order  to  straighten 
its  high  voltage  wires  across  a  ravine  along  the  existing  right  of  way ; 
P.U.R.1916F. 
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the  petition  was  further  ordered  to  pay  to  the  respondent  $100  as 
compensation  for  the  additional  right  of  way  taken,  and,  in  as  much 
as  respondent  was  out  of  the  state  and  had  no  agent  within  the  state, 
to  deposit  said  sum  with  the  County  Clerk  of  the  county  of  Windeer 
in  accordance  with  §  7,  No.  173,  of  the  act  of  1915. 

EstoppeL 

A  railroad  company  incorporated  under  the  laws  of  another  state 
cannot  avail  itself  of  the  privileges  and  immunities  incident  to  com- 
pliance with  the  Public  Service  act  in  securing  the  approval  of  the 
Commission  of  an  issuance  of  securities  and  then  deny  the  right  of 
the  state  to  collect  the  fee  fixed  by  the  legislature  for  such  services. 
Union  P.  R  Co.  v.  Public  Service  Commission  (1916)  —  Mo.  — , 
187  S.  W.  827. 

A  gas  company  that  laid  its  pipes  in  the  highways  under  a  permit 
granted  by  the  town  board,  which  limited  the  price  to  be  charged  for 
gas,  and  that  operated  under  such  permit  for  a  number  of  years  was 
e&topped  to  deny  the  binding  force  of  such  provision  upon  the  ground 
that  the  permit  shoxild  have  been  granted  by  the  commissioner  of 
highways  where  its  right  to  possession  of  the  highways  has  never 
b(4n  challenged.  Famsworth  v.  Boro  Oil  &  Gas  Co.  (1915)  216  X. 
Y.  40, 109  X,  E.  860, 

A  corporation,  its  stockholders  as  such,  and  all  claiming  under  it 
by  right  of  representation  are  estopped  to  question  the  validity  of  a 
two  cent  passenger  fare  statute  which  was  in  force  when  the  company 
was  incorporated  and  which  constituted  a  part  of  its  charter.  Win- 
throp  v.  Fellows  (19 16 J  230  Fed.  702. 

Eridence. 

Arizona, — ^Rates  voluntarily  established  and  long  maintained 
should  not  be  disturK^d  until  it  is  ful!y  shown  that  a  change  is  war- 
rar.u\L  Ee  Mountain  States  Teleph.  i:  Teleg.  Co.  Docket  Xo.  293. 
Deo,  3,  1915. 

/-.'f •!.:>, — The  a. Amission  in  exidcnoe  of  an  agreement  of  peti- 
tionei^"  artomey  as  to  the  plan  of  eonstrucung  a  railroad  crossing  in 
condeinration  prvx^eevlings  was  n.^i  error  thou^rh  it  was  no;  binding 
on  ir.o  ;x:::iorer  where  it  was  rc^re^y  an  a^rrt^ement  to  >rrfcrm  what 
;he  Pulvic  F::':tios  Con^T^v.ssL^n  hsi  ordered  to  be  done,  and  would 
ha\e  to  Se  v^arrlod  out  wh-riVor  invX^rp-f^rst-cy?  in  th-e  jucrment  or  not. 
A::.n  i  S,  K,  Co.  t,  VarJiala  R.  Co.'  C^loi  e:i  IJ.  .v>S.  Ill  X.  K 

o;n. 

.A>v  Y:-l\  ><■*.:  r**<:n^'t — The  b^::T^i^n  is  r>-^n  ibe  owners  of 
ru:^-  ; /ivh  ne  I.iitS  :o  rr.\e  :ha:  a  rr-  :v^>c';  invrtas^  in  tiie  switci- 
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ing  charge  of  a  connecting  telephone  company  is  unreasonable. 
Beecher-Lisle  Teleph.  Cm  v.  New  ^York  Teleph.  Co.  Caae  No.  48^4, 
Dec.  21, 1915. 

There  is  suflacient  ground  to  assume  that  an  electric  railway  agreed 
to  maintain  a  bridge  over  a  railroad  where,  although  no  written 
agreement  can  be  found,  witnesses  testified  that  one  was  executed  and 
would  be  naturally  required  under  the  circumstances  and  unless  such 
agreement  had  been  made  legal  proceedings  would  have  been  required 
before  the  railway  could  erect  the  bridge.  Middletown  Y^^Erie  K.  Co. 
Case  No.  5354,  Feb.  24,  1916. 

Fines  and  Penalties. 

Federal  Cowis. — Failure  to  mention  in  a  report,  required  by  the 
Interstate  Commerce  Commission,  certain  instances  when  employees 
worked  longer  than  the  statutory  period  does  not  subject  a  carrier  to 
the  penalty  provided  in  §  20  of  the  Interstate  Commerce  Act  as 
amended  (Act  June  18,  1910,  chap.  309,  §  14,  36  Stat,  at  L.  555, 
Comp.  Stat.  1913,  §  8592),  for  failure  to  file  a  report  within  the  time 
fixed  by  the  Commission,  since  this  section  penalizes  the  delay  in  fil- 
ing the  report  and  not  inaccxiracy.  Elgin,  J.  &  E.  B.  Co.  v.  United 
States  (1915)  142  C.  C.  A.  107,  227  Fed.  411.  The  court  said :  "A 
wilfully  false  sworn  report  would  subject  the  aflBant  to  the  penalties 
for  perjury  and  the  carrier  to  indictment  under  §  10  of  the  act. 
These  were  the  express  statutory  safeguards  designed  to  insure  the 
required  accuracy.  But  in  the  absence  of  a  clear  expression  of  such 
intention  it  will  not  be  presumed  that  Congress  purposed  inflicting 
on  the  carrier  such  a  penalty  as  $100  a  day  for  the  innocent  omission 
or  innocent  mis-statement  of  some  one  of  the  thousands  of  facts  re- 
quired to  be  reported  annually.  No  such  expression  appears  in,  and 
no  such  intention  is  to  be  gathered  from  the  words  of  the  statute/* 

Arizona, — ^A  railroad  was  fined  $5,000  pursuant  to  ^f  2357,  chapter 
11,  Eevised  Statutes  of  Arizona  1913,  for  its  failure  to  comply  with 
an  order  to  file  complete  data  regarding  operating  revenues  and  ex- 
penses of  freight  and  passenger  traffic.  Se  Arizona  Passenger  Bates, 
Docket  No.  155,  Dec.  7,  1915. 

Colorado. — Ceneral  Order  No.  16,  July  3,  1916,  order  imposing 
fine  of  $1,000  or  imprisonment,  or  both,  on  a  person  furnishing  or 
accepting  free  or  reduced  transportation  over  or  upon  any  railway  of 
any  public  utility  operating  within  the  state  of  Colorado. 

Florida.—^  St.  Cloud,  Order  No.  503,  File  No.  3740,  Dec.  22, 
1915,  order  imposing  a  fine  on  the  Atlantic  Coast  Line  Railroad  Com- 
pany of  $500  for  failure  to  erect  and  provide  station  facilities  at 
St.  Cloud  as  directed  in  Oxder  No.  481. 

Re  Eycleshimer,  Order  No.  505,  File  No.  T-132,  Jan.  4,  1916, 
proceedings  against  C.  M.  H.  Eycleshimer  doing  business  as  Lake 

P.U.R.1916F. 
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Region  Telephone  Company  for  failure  to  file  copy  of  rates,  contracts,. 
I'tc,  as  required  by  law,  was  dismissed,  it  appearing  that  there  was 
no  attempt  to  violate  the  law  and  failure  to  file  was  based  on  a  mis- 
conception  and  upon  being  advised  of  the  law  defendant  promptly 
complied  therewith. 

Re  Hastings  Teleph.  Co.  Order  No.  508,  File  No.  T-133,  March 
2y  1916,  order  imposing  a  fine  of  $101  upon  a  telephone  company 
for  admitted  violation  of  §§  4,  7  and  18  of  chapter  6525  of  Florida 
Acts  of  191,3. 

On  the  same  date  a  resolution  was  adopted  by  the  Commission  that 
the  penalt}'  would  not  be  enforced  as  long  as  the  company  would  con- 
tinue  to  observe  and  abide  by  the  state  laws  and  the  rules  adopted 
by  the  Commission. 

Re  Florida  East  Coast  R.  Co,  Order  No.  490,  File  No.  3726,  July 
16,  1915,  order  fining  railroad  $3,000  for  collecting  a  charge  upon 
freight  greater  than  the  sum  of  the  local  rates  on  such  shipment  less 
10  per  cent  as  provided  in  Rule  19,  of  the  rules  governing  the  trans- 
portation of  freight. 

Re  Florida  East  Coast  R,  Co.  Order  No.  492,  File  No.  3726,  July 
16,  1915,  order  fining  railroad  $2,500,  for  increasing  joint  freight 
rates  without  the  appro%*al  of  the  Commission. 

Re  Florida  Ea^t  Coast  R.  Co.  Onler  No.  491,  File  No.  3726,  July 
16, 1915,  order  impaling  fine  of  $2,500,  upon  railroads  for  advancing 
joint  rates  on  freight  without  the  approval  of  the  Commission. 

Re  Florida  Ea.>t  Coast  R.  Co.  Order  No.  495,  File  No.  3717,  July 
28,  1915,  order  imposing  a  fine  of  S2.o(X)  upon  the  railroad  for  in- 
oroasing  rates  without  the  approval  of  the  Commission  required  by 
Rule  7  of  the  General  Rules  of  the  Florida  Commission  and  for  put- 
ling  into  effect  freight  rates  in  exrt^:?s  of  rates  required  by  Order  No. 
4;t  of  the  Commission  issued  March  IS,  1915. 

Ro  Marianna  Teleph.  Exeh.  Onler  No.  519,  File  No.  T-159,  Aug. 
oO,  1916,  orvier  im|XT«sing  a  pen;iltY  of  $101  on  the  utility  for  viola- 
lio-a  of  §  3  of  chapter  6*V25  of  the  Laws  of  Florida,  in  that  it  failed 
10  kivp  in  pxvl  ovMuMtion  and  repiiir  the  instrumental  ires  and  e:t::p- 
ntont  fiimishovi  bv  it. 

Re  Gulf  Te.tph.  Co,  Onier  No,  4i>tJ.  File  No.  T-lt-\  Sept.  *3, 
1915,  or.ter  dismissing  prvv^^ting  for  the  imposition  of  a  tine  ucnmi 
^  le-cp^.v^^rte  ivntp-ciny  for  increasing:  telephone  rates  ir:  ^h^  town  of 
:\ rrv  w::::ot:t  r^^mt.ssion  of  the  Cv^tuntission  wher^  it  appeare-J  that 
;he  ovtr-panr  i:A  en  oonsciously  vi«-'a:e  the  law. 

/r»t,.i*. — State  Pi:"  ic  Utilities  Cottitnission  t.  R.-vsh'^r,  No.  4141, 
Jan,  ^0,  191^,  c-^trr.aiitt  that  ^^oferdant  owner  of  aa  t>:trie  Il^h; 
p.an:  in  I\"and  fail^:^!  to  ccnp'.y  with  the  ot^.ttTS  -yt  th«e  ComnisisiMi 
or  ;o  Ai-swcr  its  Utters  wjs  iisr:::ss^.t  u>^a  n>t::«  t'**^t  ief-en-iant  haii 
pu!vhjt*^i  a  rv^^jinit  stanijLri  witt  ho^ar  n^ttrr  jts  crirre^  f->r  tl--c 
pisnx^ip  i>f  makini:  tes^s  v>f  r-rt^ers  uv*  a  his  st>:--::.  wh-en?  'i-ffr  *Ant 
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had  appeared  befpre  the  Commission  and  explained  that  as  owner 
and  manager  of  an  electric  light  business  as  well  as  a  proprietor  of 
an  automobile  ^rage  and  an  implement  business  he  had  little  time 
for  letter  writing* 

Lotiisiana. — ^Railroad  Commission  v.  New  Orleans,  T.  &  M.  E. 
Co.  No.  2605,  Order  No.  2028,  July  18,  1916,  railroad  company 
fined  $100  for  violation  of  Rule  18-b,  relative  to  accommodations  on 
passenger  trains. 

Railroad  Commission  v.  New  Orleans,  T.  &  M.  R.  Co.  No.  2506, 
Order  No.  2029,  July  18,  1916,  railroad  company  fined  $100  for 
violation  of  Rule  48-b,  relative  to  the  failure  to  provide  suitable 
lights  in  passenger  coaches. 

Railroad  Commission  v.  New  Iberia  &  N.  R.  Co.  No,  2557,  Sept. 
14,  1916,  order  dismissing  proceeding  of  said  railroad  company  for 
violating  the  Commission's  rule  relative  to  the  discontinuance  of 
passenger  trains  without  authority,  it  appearing  that  since  such  is- 
suance of  the  Commission's  citation,  the  company  has  been  placed 
under  a  new  manager  who  assures  the  Commission  that  an  effort 
would  be  made  to  furnish  the  traveling  public  with  better  service. 

Mississippi. — Mississippi  R.  Commission  v.  St.  Louis  &  S.  F.  R. 
Co.  No.  4264,  Nov.  4,  1915,  order  imposing  a  fine  of  $600  upon  the 
railroad  for  its  failure  to  comply  with  the  order  of  August  19,  1915, 
requiring  it  to  build  a  depot  station  at  Amory,  and  directing  the  At- 
torney General  to  institute  suit  for  the  same  and  ordering  that  the 
construction  of  such  depot  be  begun  not  later  than  Nov.  24,  1915. 

Oklahoma.— Qrem  v.  Wichita  Falls  &  N.  W.  R.  Co.  Order  No.  986, 
Cause  No.  2229,  Nov.  2, 1915,  railroad  fined  $100  for  failure  to  move 
shipment  toward  its  destination  at  the  rate  of  not  less  than  50 
miles  per  day  as  provided  by  Order  No.  168. 

In  Bower  v.  Wichita  Falls  &  N.  W.  R.  Co.  Order  No.  985,  Cause 
Xo.  2213,  Nov^  2,  1915;  railroad  fined  $10  for  failure  to  see  that 
certain  baggage  was  moved  on  the  first, available  train  after  same  was 
checked  as  provided  in  Order  No.  699. 

Ransdell  v.  Kansas  City  Southern  R.  Co.  Order  No.  1023,  Cause 
No.  2408,  Feb.  19,  1916,  order  assessing  a  fine  of  $5  upon  the  rail- 
road for  a  failure  to  move  shipment  60  miles  a  day  toward  destina- 
tion where,  although  the  railroad  was  not  wilfully  negligent  in  for- 
warding the  shipments,  it  was  negligent  in  permitting  a  shipment  to 
be  misrouted  from  the  junction  point. 

Carmichael  v.  Jennings  Gas  Co.  Order  No.  1029,  Cause  No.  2442, 
March  15,  1916,  order  adjudging  gas  company  guilty  of  violation  of 
Order  Nos.  994  and  994-A,  in  that  it  had  failed  to  adequately  supply 
gas  for  domestic  consumption  in  Jennings  and  assessing  a  fine  of 
$100  upon  the  company  for  said  violation,  it  appearing  that  a  supply 
of  natural  gas  was  at  all  times  available. 

Lowrey  v.  SkeUey-Sankey  Co.  Cause  No.  2506,  Order  No.  1053, 
P.U.R.1916F. 
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May  25,  1916,  fine  of  $100  imposed  tipon  defendant  for  permitting 
natural  gas  to  escape  in  violation  of  Commission's  order  No.  937. 

Lowrey  v.  Skelley-Sankey  Co.  Cause  No.  2505,  Order  No.  1052, 
May  26,  1916,  order  imposing  fine  of  $100  upon  defendant  company 
for  violation  of  Order  No.  937,  providing  for  the  use  of  mud  laden 
fluid  to  prevent  waste  of  gas. 

York  V.  Mid-Co.  Petroleum  Co.  Cause  No.  2490,  Order  1051,  May 
26,  1916,  order  imposing  fine  of  $100  upon  defendant  company  for 
violation  of  Order  937,  providing  for  prevention  of  waste  of  gas. 

York  V.  Duluth  &  0.  Oil  Co.  Cause  No.  2489,  Order  No.  1056, 
May  31,  1916,  order  imposing  fine  of  $500  upon  defendant  oil  com- 
pany for  violation  of  Order  No.  937,  providing  for  the  use  of  mud 
laden  fluid  to  prevent  waste  of  gas. 

Mitchell  V.  Atchison,  T.  &  S.  F.  R.  Co.  Citation  No.  597,  Aug.  14, 
1916,  information  alleging  violation  of  Order  No.  440,  by  defendant 
railroad  company  in  moving  a  partly  unloaded  car  wittiout  permit- 
ting the  unloading  thereof  to  be  completed,  dismissed  upon  the  find- 
ing that  there  was  no  wilful  violation  of  tiie  order  and  no  violation 
thereof  as  a  result  of  negligence  or  a  disregard  of  duty  on  the  part  of 
the  defendant  The  Commission  did  not  determine  the  amount  of 
damage  suffered  by  the  informant. 

McGin'ey  v.  Aggers,  Cause  No.  2540,  Order  No.  1091,  Aug.  18, 
1916,  order  imposing  fine  of  $500  upon  defendant  for  violation  of 
Order  No.  937,  providing  for  the  nse  of  mud-laden  fluid  to  prevent 
waste  of  natural  gas. 

Hale-Halsell  Grocery  Co.  v.  Chicago,  R.  I.  &  P.  R  Co.  Cause  No. 
2416,  Order  No.  1097,  Aug.  23,  1916,  order  imposing  fine  of  $25 
on  the  Missouri,  Oklahoma  ft  Oulf  Railway  Company  for  alleged 
violation  of  Commission's  Order  No.  168. 

McGinley  v.  Bradstreet,  Cause  No.  2547,  Order  No.  1095,  Aug.  23, 
1916,  dismissal  of  order  in  reference  to  failure  to  make  preparations 
for  mudding-in  well  as  provided  in  Commission's  Order  No.  937,  it 
appearing  that  defendant  had  shown  desire  to  obey  the  conservation 
laws  of  the  state  and  the  orders  of  the  Corporation  Commission. 

Garrison  Coal  Co.  v.  St.  Louis  ft  S.  F.  R.  Co.  Cause  No.  2438, 
Order  No.  1106,  Aug.  24,  1916,  order  imposing  fine  of  $25  upon  the 
defendant  railroad  company  for  the  alleged  violation  of  Commissions 
Order  No.  168,  which  provides  that  a  car  must  begin  forward  move- 
ment not  later  than  the  day  following  its  receipt  by  the  railroad  com- 
pany. 

Thompson  v.  Atchison,  T.  ft  S.  P.  R.  Co.  Cause  No.  2444,  Order 
No.  1103,  Aug.  24,  1916,  order  dismissing  complaint  for  the  allied 
failure  to  file  working  plans  and  specifications  as  provided  for  in 
Commission's  Order  No.  367,  it  appearing  that  it  was  not  the  ap- 
parent intention  of  the  defendant  to  violate  said  order. 

Lower v  v.  Luceline  Oil  Co.  Cause  No.  2458,  Order  No.  1112,  Aug. 
P.U.R.1916F. 
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26, 1916,  order  diemifising  petition  to  impose  a  penalty  for  permitting 
gas  to  escape  in  commercial  quantities,  it  appearing  that  a  wild-cat 
well  was  being  drilled  and  the  formation  and  strata  of  gas  was  un- 
known to  the  defendant. 

Highways  and  Streets. 

Connecticut. — Ee  New  York,  New  Haven  &  H.  R.  Co.  Docket 
No.  1788,  Jan.  28, 1916,  a  railroad  was  ordered  to  relocate  a  highway 
located  along  side  of  a  double  track  line  of  railroads  where  upon  the 
construction  of  two  additional  tracks  the  nearest  rait  to  the  north- 
erly line  of  a  highway  as  at  present  located  would  be  in  such  close 
proximity  as  to  endanger  public  travel  on  the  highway. 

Maine. — The  Maine  Commission  has  authority  to  alter  the  course 
of  a  street  upon  authorizing  a  railroad  to  change  its  location  to  per- 
mit the  railroad  to  pass  at  the  side  of  the  street  by  virtue  of  §  66  of ' 
chapter  61,  Maine  Revised  Statutes.    Re  Maine  C.  R.  Co.,  R.  R.  No. 
144,  May  16,  1916, 

Pennsylvania. — ^Lancaster  Automobile  Club  v.  Manor  Tump.  Road 
Co.  Complaint  Docket  No.  546,  July  15,  1916,  order  directing  road 
company  to  repair  its  roadway  leading  out  of  Lancaster. 

Vermont. — Grand  Trunk  R.  Co.  v.  Bartlett  &  Carpenter,  No.  362, 
May  23, 1916,  order  authorizing  the  payment  to  owners  of  land  of  all 
damages  caused  by  the  taking  of  land  for  the  constructinn  of  connect- 
ing section  of  public  highway,  damages  to  be  borne  by  the  Town  of 
N'orton,  state  of  Vermont  and  the  railroad  company. 

Intercorporate  Relations. 

Arizona.— He  Prescott  Gas  &  E.  Co.  Docket  No.  344,  May  12, 
1916,  consent  of  Commission  required  for  transfer  of  interest  of  one 
joint  owner  of  pole  line  to  the  other. 

California.— Re  Atchison,  T.  &  S.  P.  R.  Co.,  Decision  No.  3020, 
Application  No.  2000,  Dec.  31,  1915,  order  approving  agreement 
made  by  the  applicant,  San  Pedro,  Los  Aiigeles  &  Salt  Lake  Railroad 
Company,  and  the  California,  Arizona  &  Santa  Fe  Railway  Company, 
for  the  operation  of  the  trains  of  the  California,  Arizona  &  Santa  Pe-. 
Railway  Company  over  the  tracks  of  the  other  companies  from  Dag- 
gett to  a  point  near  Riverside. 

The  above  order  was  amended  January  14,  1916,  by  Decision  No. 
3039,  by  adding  a  proviso  that  the  power  of  the  state  or  of  any  board 
or  tribunal  thereof  to  regulate  and  control  the  above  corporations  or 
their  business  shall  not  be  deemed  limited  or  affected  by  the  fore- 
going order. 

Re  Laton  &  W.  R.  Co.  Decision  No.  3126,  Application  No.  2094, 
Feb.  25,  1916,  order  approving  agreement  with  the  Atchison,  Topeka 
&  Santa  Fe  Railway  Company,  whereby  such  company  will  for  m- 
P.U.R.1916F.  61 
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period  of  30  daj-s  operate  the  line  of  railroad  owned  by  the  Laton 
and  Western  Railroad  Company  in  substantially  the  same  manner  as 
lieretofore  operated  in  accordance  with  the  terms  of  an  agree- 
ment dated  May  19,  1911,  of  which  the  new  agreement  is  a  continu- 
ation. By  supplemental  orders  dated  March  22,  1916,  April  19, 
1916,  and  June  21,  1916,  the  time  for  the  continuance  of  the  agree- 
ment was  extended  to  and  included  August  26,  1916. 

Ee  Minkler  Southern  R.  Co.  Decision  No.  3200,  Application  No. 
1429,  March  28,  1916,  lease  of  railroad  line  to  the  Atchison,  Topeka 
and  Santa  Ee  Railway  Company. 

Ee  Sierra  &  S.  F.  Power  Co.  Decision  No.  3206,  Application  No. 
2082,  March  29,  1916,  order  approving  renewal  of  lease  with  the 
Pacific  Gas  and  Electric  Company,  it  appearing  that  the  latter  com- 
pany having  installed  certain  electric  generating  machinery  and  ap- 
pliances in  the  steam  generating  plant  of  the  Sierra  and  San  Fran- 
cisco Power  Company,  desires  to  renew  the  lease  under  which  the  in- 
stallation was  made. 

Ee  Areata  &  M.  Eiver  E.  Co.  Decision  No.  3289,  Application  No. 
2213,  April  27,  1916,  order  authorizing  the  transfer  of  a  certain 
branch  line,  near  Eiverside,  to  the  Northern  Bedwood  Lumber  Com- 
pany, for  $65,387.80 ;  and  approving  an  agreement  for  reciprocal  use 
of  the  tracks. 

Ee  Southern  P.  Co.  Decision  No.  3353,  Application  No.  2278,  May 
22,  1916,  order  authorizing  the  purchase  of  10  shares  of  capital  stock 
of  the  Fresno  City  Eailway  Company  for  $250. 

Be  Pacific  Electric  E.  Co.  Decision  No.  3385,  Application  No. 
1581,  May  29, 1916,  approval  of  agreement  with  the  Eiverside,  Eialto 
&  Pacific  Eailroad  Company  for  the  joint  operation  of  a  certain  spur 
track  in  Eiverside. 

Ee  Diamond  Match  Co.  Decision  No.  3461,  Application  No.  2338. 
June  26,  1916,  approval  of  agreement  covering  joint  use  of  tracks  at 
Barber  and  Stirling  Cit}'. 

Ee  Atchison,  T.  &  S.  F.  B.  Co.  Decision  No.  3483,  Application 
No.  2386,  June  30,  1916,  approval  of  an  agreement  with  the  San 
Diego  and  California  Eailway  Company  for  the  joint  use  of  the 
Atchison,  Topeka  and  Santa  Fe  Eailway  Company  passenger  depot 
and  certain  tracks  in  San  Diego. 

Ee  Southern  P.  Co.  Decision  No.  3485,  Application  No.  2108, 
July  1,  1916,  authority  granted  to  the  Southern  Pacific  Company, 
Southern  Pacific  Eailroad  Company,  Central  Pacific  Eailway  Com- 
pany, South  Pacific  Coast  Eailway  Company  and  Peninsular  Eailway 
TUompany  to  make  certain  transfers  and  agreements  in  the  adjustment 
of  their  respective  property  in  various  electric  railroad  lines  in  Ala- 
meda County. 

Connecticut.— Be  New  York,  N.  H.  &  H.  B.  Co.  Docket  No.  1706, 
Nov.  12,  1915,  railroad  authorized  to  purchase  10,736  shares  of  cap- 
P.U.R.1916F. 


Digitized  by 


Google 


APPENDIX.  963 

ital  stock  of  a  par  value  of  $^5  of  the  Waterbury  Gas  Light  Company 
where  the  capital  stock  of  snch  company  was  about  to  be  increased 
from  $1,000,000  U  $1^600,000  and  the  railroaa  owned  53%  of  the 
original  ksne  and  wished  to  retain  control  by  buying  a  like  portion  of 
the  new  issue. 

Illinovf.—'Re  Cerro  Qordo  Teleph.  Co.  I*o.  6551,  Nov,  3,  1915, 
contract  providing  for  the  construction,  maintenance  and  leasing  of 
H  telephone  line  by  the  Cerro  Gordo  Telephone  Company  to  James  "E. 
Bennet  &  Company. 

Re  Toledo,  St  L.  &  W.  R  Co.  E-312^  Nov.  3, 1915,  agreement 
permitting  Bamsey  Cream  Companj  to  conned  with  railroad  water 
fiiipply  pipe  and  to  use  water  therefrom. 

Re  Mississippi  River  Power  Co.  No.  4289,  Dec.  2,  1915,  agreement 
l)etween  the  parties  hereinafter  named  for  the  construction  of  an 
electric  transmission  line  from  Hamilton  to  Carthage  by  the  .Mississ- 
ippi River  Power  Company,  and  the  Keokuk  ElecttiD  Company  for 
the  transmission  of  electric  energy  to  the  Central  Illinois  RibHc 
Service  Company  for  distribution  in  the  Village  Of  Carthage  and 
along  said  transmission  line,  where  the  plant  of  tiie  Central  Ulinois 
Public  Service  Company  was  obsolete  and  the  companj  was  not  in 
a  position  to  build  a  transmission  line  itself.  This  agreement  further 
provided  that  the  Mississippi  Power  Company  is  to  construct  such 
line  at  the  expense  of  the  Keokuk  JElectric  Company  and  that  upon 
the  payment  of  equal  monthly  instalments  for  ten  jrears  with  interest 
the  title  to  the  transmission  line  shall  pass  to  the  Central  Illinois 
Public  Service  Company. 

Re  Minneapolis  &  St.  L.  R.  Co.  E-340,  Dec.  2, 191?,  order  approv- 
ing agreement  relating  to  the  joint  use  of  a  track  at  Peoria. 

Pto  Aurora,  E.  &  C.  R-  Co.  No.  448Q,  Dec.  16,  1915^  agreement 
with  the  Elgin  So  Belvidere  Electric  Company'for  the  purchase  of 
electricity  to  operate  the  railroad  of  the  Belvidere  Electric  Company. 

Re  Louisville  &  N.  R.  Co.  E-;354,  Dec.  16,  1915,  order  appxxjving 
agi  eeinent  with  the  Ainerican  IVIepiioae  &  Telegraph  Company  for 
an  anchor  upon  a  railroad  right  of  way  to  be  used  to  guy  a  telephone 
pole. 

Ra3  Monmouth  Public  Service  Co.  No.  4360,  Dec.  23, 1915,  contract 
with  Central  Illinois  Public  Sornce  Company  cavering  the  sale  and 
i)urehase  of  electric  energy  in  Roseville. 

Re  Western  U.  Teleg.  Co.  No.  4419,  Jan.  §,  191§,  oarder  authoriz- 
ing telegraph  company  to  grant  facility  licenses  permitting  other 
public  utilities  to  attacfi  and  miiintain  wires  and  cables  through  and 
upon  its  property  and  poles  where  the  space  granted  is  not  needed 
or  useful  in  connection  with  earryinjg  on  the  telegraph  fansiness. 

Re  Kankakee  &  U.  Traction  Co.  No.  4476^  Jan.  1%  1916,  contract 
with  the  Central  Illinois  Utilities  Company  for  the  purchase  of  elec- 
P.U.K.1916P. 
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tricity  necessary  to  operate  an  intemrban  railway  qrstem  upon  con- 
dition that  a  public  rate  schedule  containing  contract  rates  be  filed. 

Re  Intemrban  Traction  Co.  No.  4596,  Feb. -3,  1916,  order  approv- 
ing contract  with  the  Public  Service  Company,  ol  Northern  Illinois 
whereby  the  said  company  will  operate  a  substation  of  the  petition  at 
Bradley  in  which  certain:  apparatus  of  the  Public  Service  Company  is 
located  rather  th^n  that  each  company  shall? have  its  own  employees 
therein,  the  Commission  reserving  to  itself  the  right  to  cancel  said 
contract  after  investigation  and  hearing  if  considered  desirab.e  in 
the  future. 

Ee  C^tral  Illinois  Public  Service  Co.  No.  4659,  Feb.  10,  1916, 
contract  with  Chicago,  Burlington  &  Quincy  Bailroad  Compaily  for 
electric  lighting. at  Virden;  no  valuation  or  examination  having 
been  made,  the  Commission  reserved  the  right  to  investigate  and 
determine  the  reasonableness  of  such  rates  at  any  later  date. 

Re  Chicago  Union. Station  Co.  I^o.  456?,  Feb.  24,  1916,  order  ap- 
proving agreement  between  Chicago  Union  Station  Company,  the 
Metropolitan  West  Side  Elevated  Railway  Company,  the  Pittsburgh, 
Fort  Wayne  aQd  Chicago  Railway  Company,  the  Pennsylvania  Rail- 
road Company,  and  the  Pennsylvania  Company  providing  for  the 
method  and  manner  of  rec<mstruotiop,  and  apportioning  the  cost  of  a 
imipn  station,  upon  condition,  however^  that  the  Commission  does 
not  pass  upon  the  question  of  the  distribution  of  the  eicpense  of  the 
improvement.  Above  order  canceled  and  agreement  improved  in  its 
entirety  (April  13, 1916). 

Re  Chicago,  B.  &  Q.  R.  Co.  No.  3873,  March  10,  1916,  order  ap- 
proving contract  with  the  Pullman  Company  for  Pullman  and  sleep- 
ing car  service. 

Re  Illinois  C.  R.  Co.  No.  4606,  March  10,  1916,  order  approving 
contract  with  the  P.ullman  Company  for  providing  and  furnishing 
sleeping  car  service. 

Re  Freeport  R.  &  Light  Co.  No.  4840,  March  23,  1916,  Preeport 
Railway  &  Light  Company  authorized  to  sell  to  the  Illinois  Northern 
Utilities  Company  and  the  Tri-County  Light  &  Power  Company 
an  undivided  one-third  interest  in  the  street  railway  extension  in  the 
city  of  Freeport  for  the  sum  of  $5,620.60  for  each  of  said  one-third 
interests  upon  condition  that,  prior  to  the  purchase,  there  be  filed 
with  the  Commission  certified  copies  of  resolutions  of  the  directors 
of  each  of  the  companies  and  of  the  stockholders  thereof,  authorizing 
to  purchase,  and  also  proper  evidence  of  the  proceedings  in  accord- 
ance with  the  statute  amending  the  articles  of  incorporation  of  the 
Tri-County  Light  &  Power  Company  to  authorize  it  to  engage  in 
said  business. 

Re  Toledo,  P.  &  W.  R.  Co.  No.  4787,  March  24, 1916,  order  approv- 
ing an  agreement  whereby  the  petitioning  company  in  consideration 
of^qnerhalf  the  cost  of  maintaining  and  operating  the  station  at 
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Eureka  and  the  telegraph  office  at  Pekin' Junction  and  the  sum  of 
$8^850  per  annum^  grants  to  the  Atchison,  Topeka,  &  Santa  Fe  Rail- 
way Company  the  right  to  use  jointly  with  the  petitioner  so  much  of 
its  main  tracks  as  lies  between  Pekin  Junction  and  Streator  Junc- 
tion, a  distance  of  about  5.9  miles,  and  the  right  to  use  jointly  the 
station  building  at  Eureka  and  the  telegraph  office  at  Pekin  Junction. 

Re  Bloomington,  D.  &  C.  R.  Co.  No.«4856,  March  29,  1916,  con- 
tract with  the  Central  Illinois  Electric  Company  for  the  purchase 
of  electric  energy,  it  being  understood  that  inasmuch  as  such  ap- 
proval is  made  without  investigation,  such  orders  as  may  be  deemed 
just  may  hereafter  be  entered. 

Re  Rockford  &  Interurban  R.  Co.  No.  4753,  April  6,  1916,  order 
approving,  withcmt  prejudice;  a  contract  with  the  Draeger  Electric 
Company  for  the  purchase  and  sale  of  electric  energy  necessary  for 
the  operation  of  a  distribution  system  at  Winnebago. 

Re  Chicago,  B.  &  Q.  R.  Co.  No.  4855,  April  6,  1916,  order  approv- 
ing agreement  and  supplemental  agreement  with  the  Illinois  Central 
Railroad  Company,  covering -trackage  rights  and  providing  that  each 
railroad  shall  handle  the  cars  of  the  other  between  certain  tracks  to 
be  constructed  and  certain  coal  mines  instead  of  each  railroad  operat- 
ing its  own  cars,  engines  and  ti^ains  over  the  tracks  of  the  other ;  the 
Commission  reserved  the  right  to  terminate  either  or  both  the  above 
agreements  upon  six  months*  written  notice  to  the  respective  parties. 

He-C«itral  niiiiois  Public  Service  Co.  No.  4885,  April  13,  1916^ 
order  approving  without  prejudice  an  agreement  with  the  Cobden 
light  ft  Power  Company  for  the  purchase  by  the  latter  company  of  the 
electrical 'energy  necessary  for  the  operation  of  its  distribution  S3rstem 
in  Cobden,  it  appearing  thi^  a  certificate  of  convenience  and  necessity 
covering  the  necessary  construction  had  been  granted. 

Re  Baltimore  &  O.  C.  Terminal  R.  Co.  No.  4853,  April  13,  1916, 
order  appnmng  the  purchase/  sale,  and  transfer  of  real  estate  and 
easemeilts  between  various  companies  in  furtherance  of  the  re- 
arrangememt  of  areas  and  facilities  of  said  company  in  Chicago ;  all 
moneys  received  by  any  of  the  participating  companies  upon  the 
transfer  to  be. used  for  the  acquisition  of  property  and  other  legiti- 
mate capital  purposes* 

Re  Southern  Illinois  Light  &  P.  Co.  No.  4924,  April  20,  1916, 
contract  with  the  Marine  Electric  Service  Company  covering  the  sale 
of  electric,  energy  to  be  used  for  supplying  the  substations  and  dis- 
tribution systems  of  the  Marine  Electric  Service  Company  in  Marine 
and  St.  Jacob. 

Re  Southern, R..  Co.  No.  4973,  April  20,  1916,  order  approving 
agreement  with  the  Alton  &  Southern  Railway  Company,  covering 
the  construction  and  maintenance  of  an  interchange  track,  and  the 
purchase  and  sale  by  the  Alton  &  Southern  Railway  Company  of 
certain  real  estate  in  East  St.  Louis. 
P.U.R.1916F. 
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Re  Kankakee  Electric  R.  Co.  No.  4544,  April  20,  1916,  order  ap- 
proving  an  agreement  willi  t^ie  Chicago  and  Interurban  Traction 
Company,  providing^  for  tlie  operation  of  the  electric  cars  around  the 
loop  of  the  Kankakee  Electric  Railway  Company  on  a  specified  route. 

Ee  Cleveland,  C.  C.  &  St.  L.  R.  Co.  E-445,  April  28,  1916,  order 
approving;  contract  witli  the  Chicago  and  Alton  Railway  Company 
and  the  Illinoia  Terminal  Railway  Company  relating  to  track  con- 
nections at  Norfh  Wood  River  subject  to  the  provisions  of  conference 
ruling  No.  22. 

Re  Chicago,  B.  &  Q.  R.  Co.  No.  4938,  April  28,  1916,  order  approve 
ing agreement  with  the  Peoria  &  Pekin  Railway  Company,  as  to  use  of 
tracks  in  Peoria. 

Re  St.  LouiB,  S.  &  Peoria  R.  Co.  No.  4888,  April  ^8,  1916,  order 
approving*  agreement  with  Chicago  &  Alton  Railway  Company,  au- 
thorizing the  joint  use  of  an  interlocking  plant  at  South  loncoln. 

Re  Cairo  £  St.  L.  R.  Co.  No.  4934,  May  4,  1916,  order  approving 
contract  covering  sale  to  the  Cairo  Electric  and  Traction  Company 
of.  electrical  energy  fo  (^erate  distribution  system  in  and  about  the 
cities  of  Cafro,  Mound  City  and  Mounds. 

Re  Interstate  Light  &  P.  Co.  No.  5001,  May  4, 1916,  order  approv- 
ing contract  covering  sale  to  Elizabeth  liight  &  Power  Company  of 
electricai  energy. 

Re  East  St.  Louis,  C.  &  W.  R.  No.  4513-A,  June  2,  1916,  order 
approving  contract  for  sale  to  Dupo  Electric  Ijight  &  Power  Company 
of.  electrical  energy. 

Re  Mississippi  River  Power  Co.  No.  5178,  June  21,  1916,  order 
granting  permission  to  make  effective  a  contract  dated  Aprfl  1,  1916, 
cafering~sup{demen&l  agreements  relating  to  tlie  sale  of  electrical 
energy  to  the  Quihcy  Gfas,  Electric  &  Heating  Company,  in  Quincy. 

Re  People's  Gas  &  E.  Co.  No.  5188,  June  21, 1916,  order  authoriz- 
ing sale  of  electrical  energy  to  the  Mt.  Carroll  Electric  Light  Com- 
pany for  the  purpose  of  operating  distribution  system  in  Mt.  Carroll. 

Re  Ameritian  Teleph.  &  Telcg.  Co.  No.  5179,  June  22,  1916,  order 
authoriV.ing  purchase  of  pro  rata  share  of  30,000  shares  of  capital 
stock  of  the  Chicago  Telephone  Company ;  and  also  to  purchase  at  not 
less  tlian  par  additional  shares  of  the  capital  stock  of  Chicago  Tele- 
phone Coiii])tiny. 

Re  Central  Illinois  Utilities  Co.  No.  5240,  June  29,  1916,  order 
granting  authority  to  enter  into  contracjt  with  the  Interstate  Public 
Service  Company  for  the  interchange  of  electrical  energy. 

Re  People's  Traction  Co.  No.  5224,  July  6,  1916,  order  approving 
agreciMent  with  Galosburg  Railway,  Lighting  &  Power  Company 
cQ-c^i-^^*  joint  use  of  pole  line  along  right  of  way  between  Galo<?biirg 
ami  Abingdon. 

Re  Public  Service  Co.  No.  5r,01,  July  6,  1916,  order  ai»proYing 
V.VMAOICV, 
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modificatioii  of  reciprocal  power  contract  with   lUiBois  Northern 
Utilities  Company. 

Re  Chicago^  b!^  A  Q.  R.  Co.  No.  2986,  July  6,  1916,  approval  of 
agreement  with  the  Wabash  Railway  Company  covering  the  Wabash 
Railway  Company^s  use  of  a  line  of  railroad  belonging  to  tlie  Chicago, 
Burlington  &  Quincy  Railroad  Company,  running  from  Quincy  to 
East  Hannibal,  for  a  monthly  rental  of  $1,854.20. 

Re  Chica^,  R.  I.  &  P.  R.  Co.  Nos.  4708  and  4673,  July  13,  1916, 
order  approving  lease  of  right  of  way,  tracks,  etc.,  in  and  near  South 
Chicago  to  receivers  of  Pere  Marquette  Railroad. 

Re  Baltimore  &  0.  C.  Terminal  R.  Co.  No.  4708,  July  13,  1916, 
order  approving  contract  agreement  or  lease  of  railroad  facilities  in 
Cook  county  to  receivers  of  Pere  Marquette  Railroad  Company. 

Re  Wright  Bros.  light  &  P.  Co.  No.  5203,  July  13, 1916,  authority 
to  contract  with  the  Southern  Illinois  Light  &  Power  Company  for 
purchase  and  sale  of  electricity  to  operate  distribution  system  in  and 
near  Ramsay. 

'  Re  Baltimore  &  0.  R.  Co.  No.  46053,  July  13, 1916,  order  approving 
lease  granting  to  the  receiver  of  the  Pere  Marquette  Railroad  Com- 
pany right  to  operate  trains  over  the  tracks  of  the  Baltimore  &  Ohio 
Railway  Company,  the  Baltimore  &  Ohio  &  Chicago  Railway  Com- 
pany and  the  Baltimore  &  Ohio  Connecting  Railway  Company. 

Re  Kinloch  Long  Distance  Teleph.  Co.  No.  5398,  July  20,  1916, 
order  approving  contract  between  Kinloch  Long  Distance  Telephone 
Company  of  Missouri  and  the  Litchfield  Telephone  Company  pro- 
viding for  the  connection  and  joint  operation  of  their  lines. 

Re  Alton  Gas  &  B.  Co.  No.  5329,  July  20,  1916,  order  approving 
agreement  with  the  Piasa  Light  and  Power  Company  requiring  the 
former  to  furnish  appliances  and  current,  and  do  the  street  lighting 
required  of  the  latter  by  ordinances  Nos.  1040  and  1041  of  the  city 
of  Alton,  and  for  the  transfer  of  such  ordinances  to  the  former. 

Re  Chicago,  B.  &  Q.  R.  Co.  E-475,  July  20,  1916,  order  approving 
an  agreement  with  the  Western  Illinois  Telephone  Company  cover- 
ing maintenance  of  telephone  line  on  the  railroad  right  of  way  at 
Colmar. 

Re  Illinois  Terminal  R.  Co.  No.  5245,  July  28, 1916,  approval  of  an 
agreement  with  the  Chicago,  Burlington  and  Quincy  Railrpad  Com- 
pany covering  joint  use  of  certain  facilities  between  Alton  and  North 
Wood  River. 

Re  Chicago,  M.  &  St.  P.  R.  Co.  E-531,  Sept.  5,  1916,  approval 
of  an  agreement  with  the  Chicago  Telephone  Company  covering  the 
erection  and  maintenance  of  telephone  facilities  across  the  railroad 
company^s  tracks  in  Lake  County. 

Re  Cumberland  Teleph.  &  Teleg.  Co.  E-540,  Sept.  5,  1916,  order 
approving  a  certain  license  covering  the  placing  and  maintenance  of 
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cne  bracket  attachment  on  each  of  179  poles,  on  said  telephone^  com- 
pan/s  Mt.  Vernon-Hampton  toll  line. 

Re  Western  United  Gas  &  E.  Co.  No.  5502,  Sept.  15,  1916,  ap- 
proval of  contract  with  the  Aurora,  Elgin  and  Chicago  Bailroad  Com- 
pany covering  the  purchase  and  sale  of  electrical  energy  necessary  to 
operate  the  distribution  system  in  Wheaton  and  Glen  EUyn. 

Re  Chicago,  St.  L.  &  N.  0.  R.  Co.  No.  6609,  Sept.  15,  1916,  ap- 
proval of  contract  with  the  Illinois  Central  Railroad  Company  for 
the  joint  use  of  bridge  across  the  Ohio  River  at  Cairo. 

Re  Central  U.  Teleph.  Co.  No.  5495,  Sept.  16,  1916,  approval  of 
contract  with  the  Pitcher  Telephone  Company  providing  for  the  con- 
nection and  joint  operation  of  telephone  lines. 

Re  Mississippi  Valley  Teleph.  Co.  No.  5437,  Sept.  15,  1916,  ap- 
proval of  contract  with  the  Shiloh  Telephone  Company  providing 
for  the  connection  and  joint  operation  of  telephone  lines. 

Re  Commercial  Teleph.  &  Teleg.  Co.  No.  5367,  Sept.  16,  1916, 
approval  of  a  joint  pole  agreement  with  Calhoun  Independent  Tele- 
phone Company  providing  for  Hie  joint  occupancy  of  eadi  of  two 
poles  at  the  crossing  of  the  Illinois  Central  Railway  in  the  city  of 
Calhoun. 

Re  Augusta  Mutual  Teleph.  Co.  No.  5398,  Sept..  15, 1916,  approval 
of  contract  with  the  re-organization  committee  of  the  Western  Illi- 
nois Telephone  Company  providing  for  the  connection  of  joint 
operation  of  said  telephone  company^s  lines. 

Re  Central  Illinois  Teleph.  &  Teleg.  Co.  No.  5433,  Sept.  15,  1916, 
approval  of  contracts  with  the  Mt.  Pulaski  Telephone  and  Ele(^tric 
Company  providing  for  the  connection  and  joint  operation  of  said 
telephone  company^s  lines. 

Re  Mobile  &  0.  B.  Co.  E-564,  Sept.  15, 1916,  approval  of  an  agree- 
ment covering  the  installation  by  the  Southwestern  Bell  Telephone 
Company  of  certain  telephone  wires  over  and  across  the  right  of  way 
and  tracks  of  the  railroad  company  and  along  its  right  of  way  at 
Vulcan. 

Re  Central  U.  Teleph.  Co.  No.  5494,  Sept.  15,  1916,  order  approv- 
ing of  contract  with  the  Stephenson  County  Telephone  Company  to 
operate  their  telephone  lines  jointly. 

Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  E-437,  Sept.  22,  1916,  ap- 
proval of  agreement  with  the  Chicago  and  Alton  Railroad  Company 
relating  te  the  construction  of  two  Hupp  automatic  mail  exchange 
devices. 

Re  Chicago,  M.  &  St.  P.  R.  Co.  E-555,  Sept.  22,  1916,  approval 
of  agreement  covering  maintenance  of  wires  underneath  and  through 
the  railway  company's  bridge  and  across  its  right  of  way  in  county  of 
Stephenson,  said  wires  to  be  secured  by  brackets  attached  to  said 
bridge. 

Re  Bloomington,  D.  &  C.  R.  Co.  No.  5524,  Sept.  28, 1916,  approval 
P.U.R.1916F. 


Digitized  by 


Google 


APPENDIX.  <)6» 

of  an  agreement  with  the  Central  Illinois  Electric  Company  covering 
joint  use  of  pole  lines  south  of  Forsyth. 

Re  Central  U.  Teleph.  Co.  No.  5566,  Oct.  5,  1916,  approval  of 
contract  with  Emden  Telephone  Exchange  Company  providing  for 
the  joint  operation  of  a  telephone  line. 

Re  Central  U.  Teleph.  Co.  No.  5530,  Oct.  5, 1916,  approval  of  con- 
tract  with  Cbatsworth  Telephone  Exchange  providing  for  the  opera- 
tion of  a  telephone  line  in  connection  with  each  other. 

Re  Cumberland  Teleph.  &  Teleg.  Co.  No.  5516,  Oct.  5,  1916,  ap- 
proval of  certain  joint  pole  agreement  providing  for  joint  occupancy 
of  177  poles  of  the  Cumberland  Telephone  and  Telegraph  Company 
located  in  the  Mt.  Vernon-Hampton  toll  line  in  Gallatin  county. 

Indiana.— Re  St  Joseph  Heating  Co.  No.  2517,  Oct.  9,  1916, 
authority  to  purchase  steam  for  heating  from  Indiana  and  Michigan 
Electric  Company. 

Maine. — ^Re  Bangor  R.  Co.  C.  No.  3,  Nov.  15,  1915,  contract  for 
five  years  between  the  above  company  and  the  Black  Stream  Electric 
Company  for  a  supply  of  electric  current  at  a  somewhat  lower  rate 
than  available  to  the  general  public  appro^d,  subject  to  amendment 
that  renewal  provided  therein  shall  be  subject  to  the  approval  of  the 
Commission  in  accordance  with  §  3,  chapter  347,  Public  Laws  of 
1915,  and  upon  condition  that  schedule  of  such  rates  be  filed. 

Re  Oxford  Electric  Co.  0-8,  Feb.  8, 1916,  contract  with  the  Nor- 
way Water  Company  for  furnishing  electric  current  to  the  capacity  of 
fifty  horse  power  to  be  used  for  pumping  water  from  Lake  Penneasee- 
wassee  to  the  reservoir  on  Pike  Hill,  said  current  not  to  be  furnished 
or  used  on  a  "peak-load^*  and  such  contract  to  be  renewed  at  five  year 
periods,  upon  condition  that  no  such  renewal  shall  become  effective 
until  approved  by  the  Commission. 

Re  Central  Maine  Power  Co.  U-131,  June  9, 1916,  order  authoriz- 
ing the  purchase  of  not  less  than  a  majority  of  capital  stock  of  the 
Newport  Light  &  Power  Company  at  not  exceedir^  95J  pey  cent  of 
its  par  value. 

Massachusetts. — Re  Boston  Consol.  Gas  Co.  Aug.  14,  1916,  ap- 
proval of  contract  for  the  sale  of  gas  to  the  Charleetown  Gas  & 
Electric  Company. 

Re  Boston  Consol.  Gas  Co.  Aug.  14,  1916,  approval  of  contract  for 
the  sale  of  gas  to  the  Newton  &  Watertown  Gas  Light  Company. 

Nebraska. — Re  Box  Car  Shortage,  General  Order  No.  36,  March 
21, 1916,  Chicago  Great  Western  Railroad  Company  ordered  to  return 
to  the  delivering  carrier  all  cars,  miscellaneous,  foreign  or  system, 
received  in  switching  service  immediately  upon  the  unloading  of  sa^d 
car  by  the  consignee,  and,  commencing  at  once,  the  said  railroad  was 
ordered  to  send  to  the  Commission  a  copy  of  its  interchange  report 
of  cars  received  in.  switch  service  at  Omaha,  it  appearing  that  all 
other  l-ailroads  in  the  vicinity  have  entered  into  an  agreement  where- 
P.U.R.1916F. 
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by  all  cars  are  immediately  returnable  to  tbe  delivering  road,  either 
under  load  or  empty,  and  many  have  agreed  to  send  a  record  of  inter- 
change of  cars  received  and  delivered  in  switching  service  to  the  Com- 
mission, and  that  the  Chicago  Great  Western  Eailroad  Company  has 
been  holding  many  grain  loading  box  cars  of  the  Chicago,  Burlington 
&  Quincy  Eailroad  Compai!iy,  for  more  than  two  weeks  and  has  been 
loading  many  such  cars  to  points  on  its  own  road  contrary  to  the 
foregoing  agreement.  Order  modified  so  as  not  to  require  the  Chi- 
cago Great  Western  Railroad  Company  to  return  miscellaneous  for- 
eign cars  to  delivering  lines  (April  1,  1916). 

New  Hampshire, — Re  Manchester  Traction,  Light  &  P.  Co.  Order 
No.  484,  Dec.  3, 1915,  374  shares  of  the  stock  of  Nashua  light.  Heat 
&  Power  Company  for  $40  in  cash  and  one  share  of  the  vendee's 
stock  for  each  share  purchased. 

New  York,  Second  District. — Re  Mohawk  Hydro-Electric  Co.  Case 
No.  5237,  Nov.  18,  1915,  order  approving  joint  use  by  Mohawk  Hy- 
dro-Electric Company  and  Fort  Plain  Gas  &  Electric  light.  Heat 
&  Power  Company  of  section  of  transmission  line  extending  from 
easterly  limits  of  village  .of  Fort  Plain  to  a  substation  in  village  of 
Fort  Plain  as  set  forth  in  agreement  of  Nov.  4, 1912. 

Re  International  R.  Co.  Case  No.  5342,  Feb.  24,  1916,  order  ap- 
proving agreement  with  the  New  York  Central  Railroad  Company 
relating  to  overhead  bridge  crossings  pursuant  to  order  dated  Jan- 
uary 13,  1916. 

Re  Seneca  Power  Corp.  Case  No.  5416,  April  20,  1916,  Seneca 
Power  Corporation  authorized  to  lease  its  electric  plant  to  the  Central 
New  Gas  and  Electric  Company;  Central  New  York  Gas  ft  Electric 
Company  authorized  to  guarantee  the  punctual  payment  of  the  prin- 
cipal and  interest  on  the  entire  issue  of  first  mortgage  bonds  of  the 
Seneca  Power  Corporation;  and  Empire  Coke  Company  authorized 
to  guarantee  the  punctual  payment  of  the  rental  reserved  and  the  per- 
formance of  all  the  covenants  and  agreements  made  by  the  Central 
New  York  Gas  &  Electric  Company  in  the  above  lease  to  the  Seneca 
Power  Corporation  except  the  guarantee  of  the  payment  of  the  prin- 
cipal and  interest  of  the  bonds. 

Re  Niagara,  L.  &  0.  Power  Co.  Case  No.  5474,  April  25,  1916, 
Niagara,  Lockport  &  Ontario  Power  Company  authorized  to  trans- 
fer its  interest  in  the  Lyons  Power  Plant  to  the  Salmon  River  Power 
Company  and  to  purchase  $195,600  of  the  common  capital  stock  of 
the  Salmon  River  Power  Company  and  to  guarantee  the  punctual 
payment  of  the  principal  and  interest  of  the  first  mortgage  bonds  of 
the  Salmon  River  Power  Company  and  its  predecessor  the  Osw^o 
County  Light  and  Power  Company. 

Re  Niagara  Falls  Power  Co.  Case  No.  5493,  May  9,  1916,  order 
authorizing  said  power  company  to  acquire  and  hold  additional 
capital  stock  of  the  Canadian  Niagara  Power  Company  of  the  par 
P.U.R.1916F. 
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yalue  of  $2,500,000  iiv  payment  at  par  for  advances  made  and  to  be 
made  ior  afiAitions  an*  betterments  to  the  plant  of  that  company. 

OWd,— Tie  Cmyfcnd  IF.  Teleph.  Co.  No.  CGI,  Dec.  1,  1915,  to 
acquire,  in  settlement  and  discliarge  of  certain  indebtedness  for 
material  and  equipment  {wrnislel,  $1^,300  common  stock  of  ihe 
Middletown  Telephone  Company. 

Be  Central  District  Teleph.  Co.  Mo.  917,  Ang,  22[,  19 J  6,  order 
authorizing  the  retention  of  pliysiral  conneotion  with  the  Improved 
Home  Telephone  Company  for  the  purpose  of  continuing  its  inter- 
change service. 

Re  Arcadia  Mut.  Teleph.  Co.  No.  936,  Sept.  12,  191§,  order  au- 
thorizing sale  to  the  receivers  of  the  Central  Union  Teleplinne  Com- 
pany of  tlie  toll  circuit  extending  from  Arcadia  to  Findky,  said  tele- 
phone companies  to  retain  the  existing  physical  connection  between 
the  systems  and  to  continue  to  interchange  toll  service  as  provided  by 
law. 

Re  Oaysport  Teleph.  Co.  No.  935,  Sept.  12, 1916,  order  authorizing 
the  telephone  company  to  retain  physical  connectinn  with  the  re- 
ceivers of  the  Central  Union  Telephone  Company  and  to  interchange 
service  as  provided  by  law. 

Re  Layman  Farmers  Teleph.  Co.  No.  956^  Oct.  11,  1916,  approval 
of  an  agreement  with  the  Barlow  and  Watertown  Telephone  Com- 
pany authorizing  and  establishing  a  physical  connection  between  the 
tv»'o  telephmie  systems  for  the  interchange  of  serfice. 

Re  Bergholz  Teleph.  Co.  No.  733,  Oct.  24,  1916,  authority  for 
physical  connection  with  Central  District  Telephone  Compapy. 

SotUh  Dakota.— Clements  v.  Banner  Teleph.  Co.  P-31?,  July  18, 
1916,  order  requiring  defendant  to  enter  into  contracts  with  all  com- 
panies with  whiteh  it  has  switcliing  connections,  either  direct  or  In- 
direct, and  to  file  copies  of  the  contracts  with  the  Commission. 

Leases. 

CcUifamia. — Re  Union  Hollywood  Water  Co.  Decision  No.  2892, 
Application  No.  1897,  Nov.  9^  1915,  water  company  authorized  lo 
lease  with  option  to  buy  its  water  sy^^tem  to  the  city  of  .Los  Angeles 
upon  condition  that  tiie  city  file  a  stipuiation  that  it  will  assume  all 
of  the  obligations  of  service  which  at- present  rest  upon  the  water 
utility  and  will  give  adequate  and  complete  service  to  the  consumers 
from  this  le<ised  system. 

Re  Sacramento  Valley  &  E.  R.  Co.  Decision  No.  3028,  Application 
No.  1779,  Jan.  4,  191  (>,  order  i^ismissiug  without  prejudice  a  peti- 
tion for  the  approval  of  a  lease  to  the  Noble  Electric  Steel  Company 
of  a  portion  of  a  railroad  runriin.^  from  Pitt  to  Heroult,  where  the 
agreement  as  submitted  contained  objectionable  features,  and  amend- 
ments suggpsted  eonld  not  be  anfrred  upon. 
P.U.H.lOlbF. 
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Ee  McKinley  Bros.  Decision  No.  3239,  Application  No.  2138, 
April  6,  1916,  order  authorizing  the  lease  to  Sidney  H.  McKinley 
of  electric  plant  in  Middletown,  for  a  period  ♦f  5  years. 

Ee  Carmichael,  Decision  No.  3309,  Application  Nd.  2256,  May  6, 
1916,  order  authorizing  the  lease  of  a  water  distributing  system  in 
Carmichael  Colony  No.  2  to  the  Carmichael  Irrigation  District. 

Ee  Baldwin  &  Howell,  Decision  No.  3429,  Application  Na  2296, 
June  16,  1916,  order  authorizing  the  lease  of  a  certain  water  system 
to  Vemard  0.  Davis,  at  an  annual  rental  of  $900. 

Ee  Laton  &  Western  E.  Co.  Decision  No.  3654,  Application  No. 
2512,  Sept.  .31,  1916,  order  authorizing  the  lease  of  line  of  railway 
in  Fresno  county  to  the  Atchison,  Topeka  and  Santa  Fe  Eailway  for 
an  annual  rental  of  $8,950. 

Illinois.— Re  Chicago  &  H.  Coal  Co.  No.  4889,  April  28,  1916, 
order  approving  lease  for  term  of  25  years  with  option  of  renewal, 
to  the  Harrisburg  Colliery  Company,  the  exclusive  right  and  privi- 
lege to  excavate  and  remove  merchantable  coal  in  specified  sections 
of  Saline  county ;  it  appears  that  all  of  the  stock  of  the  lessor  is  owned 
by  the  Cleveland,  Cincinnati,  Chicago  and  St.  Louis  Eailroad  Come 
pany. 

Ee  Chicago,  E.  I.  &  P.  E.  Co.  No.  5063,  May  17,  1916,  order  ap- 
proving of  lease  of  floor  space  under  train  shed  of  La  Salle  Street 
station  in  Chicago,  to  the  Adams  Express  Company. 

Ee  St.  Louis,  S.  &  P.  E.  Co.  No.  E-413,  March  10,  1916,  order 
approring  lease  to  railroad  of  room  in  the  power  plant  of  the  .United 
Gas  &  Electric  Company  in  the  city  of  Litchfield. 

Ee  Western  U.  Teleg.  Co.  E-501,  July  28, 1916,  approval  of  agree- 
ment with  the  Illinois  District  Telegraph  Company  covering  the  lease 
to  the  latter  company  of  specified  signal  facilities  in.  Eockf ord. 

Ee  Chicago,  B.  &  Q.  E.  Co.  E-565,  Oct,  12, 1916,  approval  of  cer- 
tain agreement  made  with  the  Illinois  Northern  Eailway  covering  a 
lease  of  track,  right-of-way,  and  other  appurtenances  in  the  city  of 
Chicago. 

Indiana. — Ee  Morocco  Utilities  Go.  No.  2292,  *May  26, 1916,  order 
approving  lease  of  the  water  works  plant  to  the  town  of  Morocco. 

New  York,  Second  District. — ^Ee  Oswego  Eiver  Power  Transmis- 
sion Co.  Case  No.  5202,  Nov.  17,  1915,  transmission  line  from  east 
side  of  Oswego  river  to  Seneca  Hill,  leased  to  the  Niagara,  Lockport, 
&  Ontario  Power  Company. 

Monopoly  and  Competition. 

Idaho.— In  Ee  Uhl,  Case  No.  P-152,  Order  No.  385,  Oct.  21, 
1916,  it  was  held  that  in  an  application  for  certificate  of  public  con- 
venience and  necessity  for  the  construction  and  operation  of  a  water 
svstem  in  the  village  of  Albion,  a  public  hearing  was  not  required, 
P^UJl.lQieF. 
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there  being  no  tftilfty  of  similar  character  operating  in  the  territory 
sought -to -fte  served. 

Illinois. — In  re  Cahokia  Teleph.  Co.  and  Be  Southwestern  Bell 
Teleph.  Oe.  Nw.  4658,  and  4907,  May  31,  1916>  a  certificate  of  con- 
v^ienee  and  necessity  to  construct  a  telephone  exchange  at  Dupo 
was  granted  to  the  OahoMa  Telephone  Company  rather  than  to  the 
Southwestern  Bell  Telephone  Company,  it  appearing  that  first  named 
company  had,  within  th^  past  few  years,  constructed  and  operated  a 
local  telephdne  system  on  a  sikiall  scale  in  said  village,  and  part  of 
equipment  can  still  be  utilized,  and  that  proposed  service  will  more 
nearly  fill  the  w«nta  of  the  subscribers. 

Indianaf,^^B^  Crothersville  Light  4  Water  Co.  No.  2394^  July  28, 
1916,  order  denying^petition  for  certificate' of  convenience  and  neces- 
sity, tor -the  Operation  of  a  lightiiig  system  in  Crothersville,  it  appear- 
ing that  a' franchise  to  install  an  electric  plant  in  said  village  had 
alreatjy HMeen"  granted  to- a  resident  thereof. 

Pennsylvania, — A  municipality  which  had  not  commenced  an  ex- 
tenision  of 'its  ftnmicipal  water  pltint  into  territory  already 'served  when 
the  Public  Service  Act  wait  into  effect,  cannot,  withotit  the  approvial 
of  the  Public  Service  Commissioil,  evidenced  by  a  certificate  of  pubKc 
convenience,  make  the  extension;  and  may  be  enjoined  by  the  exist- 
ing company  upon  making  the  er^rtension  without  the  Comrbission's 
approval.'  B^hlfebemOity  Water  Co.  v.  Bethlehem  (1916)  —  Pa.  — , 
98  Atl.  646. 

WashiH^6n:—DeL7BH  v.  Pacific  Teleph.  &  Teleg.  Co.  No.  1999, 
July  J5,*1916,' order  dismissing'  petition  of  residents  of  Whatcom 
county  deslHng  installation  of  telephones  by  the  Pacific  Telephone 
and  Telegraph'  Company  upon  the  ground  tiiat  the  territory  is  ade- 
quately served  by  the  Farmers  Mutual  Telephone  Company  of  What- 
com county.  ' 

Wiscondn. — An  extension  of  a  telephone  line  into  a  village  already 
served  will  not  be  ordered  discontinued  because  made  without  giving 
the  notice  required  by  the  Wisconsin  anti-duplication  statute,  where 
the  extension  enables  users  to  obtain  direct  service  to  other  localities 
to  which  they  are  tributary,  since  the  extension  would  have  been 
authorized  had  the  statute  been  followed.  Ee  Beloit  Farm  Teleph. 
Co.  Dec.  27, 1915. 

The  construction  of*  a  telephone  line  in  occupied  territory  in  order 
to  afford  toll  communication  by  connection  with  the  lines  of  another 
company  is  not  prevented  by  the  Wisconsin  anti-duplication  statute. 
Re  Beloit  Farm  Teleph.  Co.  Dec.  27^  1915, 

Municipal  Plants. 

Kansas. — ^Ee  Manhattan,  Docket  No.  1112,  Sept.  21,  1915,  order 
approving  plan^  spei^ificatiolisyand  estimate  of  the  cost  of  proposed 

P.U.R.1916F. 
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iin[)io.ciaonN  to  a  waterworks  sjslx^m  costing  $691^00  and  canceluig 
oL'dor  of  !*Y1^'  iia^'Y  8,  1915,  Docket  No.  995,  which  has  not  been  acted 
upon. 

lio  Ihissvll,  Docket  1115,  SepL  529,  1915,  order  approiwg  plans, 
v^ptxifi  atious  and  esUiuatea  of  Uie  cost  of  proposed  uuprovemeats  to 
I  Lly  \.a*.v  .vYor'cs  aystom  amounting  to  $18,000  where  the  total  indebt- 
Oifuc:^]  of  the  city  ^lo.s  not  ex.xnl  15%  of  its  total  valiiatioa  antl  tl. ^ 
pnn\)V(l  i'npto\eiiKHit  will  not  exceed  2%  of  the  total  ji^wiSHeil  i/alu»» 
of  tV.o  l-^i^-}H*.f y  of  the  city  a^  shown  hf  the  aan^iSQieot  btrnkn  *h  pro- 
\ideil  by  c'mptt^r  134  of  ^cv^ion  Ijawa  of  1913. 

Re  llum')v>kU,  Di^ket  No.  1154^  Dee.  15, 191S,  plaM, np^-jHc^aauiM 
and  dotailed  estimate  ot  the  cost  of  the  propoeeii  iiBfroyciiienth  m 
(ho  wato.  \iovks  system  amounting  to  $12,000,  a^iprovect. 

Re  CaTnito,  Docket  No.  Hal,  Dec.  20,  1915,  order  approving 
pl.uis,  spoci'icat ions,  and  t'chulcd  estimate  of  the  propuaMl  impr*)?  - 
mr'^t  in  tht*  va^cr works  syi*A^*»i  of  tV  eftf  -frf  Cli>M<rti  ■waMhng  Ca 
:^e9.0(XX 

Ee  Anna,  Dovkot  No.  1240,  Alarcb  14, 1916»  onler  appn»viBf;  piaa», 
^x\if;cal:o  I  aMil  estimate  of  il\e  coat  oi  the  eoastruciiaa  of  a  water 
works  sj\>V.u  «*  Arua,  amounting  to  $9,000,  it  ap^ieariaf^  that  t;:e 
fota!  ii:v\^'v 'r.c.^  of  the  crfy  ('>'*;  not  rxc3w>i  159©  of  its  total 
a<^^^^>!  V.  V.;.^*\>;i  auv^.  tl  at  the  p  o;**^^!  imprDTcoi^ai  does  oat  exceed 
'J^t  of  tV  t. 'il  ai^-\^>s<x!  va'    »*^on  as  provided  in  chapter  IW  of  the 

C7,»  -  A  II  !;;.!  ni  mss<\l  bj  iviuncil  of  a  mnnicip^i^  iiryi^tinc 
Uie  p  :V';c  st  /vice  itirx  ;or  to  r.  t/.aj  a  oai«i|iei^at  eugmoer  fc^  pre- 
i^ar.^  y\v^s  .v^.^.  j^pvV^'a^io  s  f*^^  t^u^  •rorl^ia  and  ooii^inKtion  qf  a 
nu\*^Ar;  a!  dli-afVn  ivm;  for  I  u»  pjriEv-itlioT  ai  tbe  vate*  aipp^y  of 
a  ni^t^^  ^j  >'.:/  v  *  cr.  :n  thrrc  vi^^s  :0 ready  cw.iblr^Ved  and  in  ai>rs-i.:;  -s 
a  iV^r^T^^tc  V  :*c  -  5ji>t!:  r.  •%><  n  '  oi>T»e  ^!r;:hia  (K-^  fiHTRg  if  ^4  *  *^^ 
5  o:  arf wC  IS  of  the  C.'r>::;- 1:  ^.t  i^  «o  f%jr  as  ie.ii  >rt .^mR*  r^ii**  v» 
T V.c  <  :^\^ .   \  cf  t"^ e  s.\ .::  t'   .  ^ .  t,  c   .t *t- :> ivwi,  ow nuu;^    t^^yuiz^.  ic  : 

Vi  x^*  .  •  -4. — ^A  ir;iT*\:,.V,tj  *-l>.o'nt>J  to  ndj^urT"  aad  :^%z-  ^a.- 
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acquire  lanid  and  a  water  supply  nud  maintain  heaclworks  or  a  puinp- 
kig  station. 

In  Ankeny  v.  Spokane  (1910)  —  Wash.  — ,  L.R.A.  — ,  — ,  15D 
Pac.  806,  it  was  held  that  a  statu U;  auJ:horizing  a  city  to  levy  special 
assessments  for  ihe  cost  of  electi icily,  as  well  as  for  the  expense  of 
buiJding  and  maintaining  a  street  lighting  plant,  did  not  violate 
a  constitutional  provision  auth^>ri7iiig  the  legislature  to  invest  munic- 
ipalities with  power  to  make  lo(  al  improvement  by  special  assess- 
maits,  on  the  theory  that  a  local  improvement  presupposes  perma- 
nency and  that  electricity  is  not  a  permanent  physical  addition  to 
the  streets,  since  the  Washington  court  will  follow  the  rule  which 
does  not  require  permanency  as  an  essential  element;  and  that  the 
statute  was  not  unconstitutional  on  the  theory  that  the  duty  to  oper- 
ate the  plant  was  a  general  municipal  duty  so  that  the  cost  of  opera- 
tion could  not  be  charged  to  a  particular  locality,  since  the  system, 
being  confined  to  a  part  of  the  city  only,  was  almost  wholly  of  local 
benefit. 

It  was  also  held  that  the  system  of  underground  conduits  carrying 
wires  to  the  lamp  post,  whicli  were  of  cast  iron  fastened  to  a  con- 
crete base,  carrying  at  the  top  an  "inverted  ornamental  luminous  arc 
lamp,"  which  scheme  did  away  with  over  head  wires,  with  their 
accompanying  wooden  poles,  did  not  contain  features  of  such  a 
purely  ornamental  nature  as  to  void  the  assessment,  and  did  not  so 
far  depart  from  ordinary  construction  as  to  warrant  the  court  in 
holding  as  a  matter  of  law  that  the  proportional  part  of  the  cost 
which  the  city  assessed  to  the  property  benefited  was  in  excess  of 
the  legitimate  powers. 

Natural  Gas. 

Ohlah'oma. — In  Kinley  v.  Barnsdall  Oil  Co.  Cause  No.  2351. 
Order  No.  991,  Nov.  2,  1915.  upon  the  limited  testimony  offered, 
the  Oklahoma  Commission  (lismissed  without  prejudice  the  petition 
of  an  owner  of  gas  mining  property  for  an  order  restraining  an  oil 
and  gas  producing  company  on  adjacent  property  from  using  a 
vacuum  pump  to  increase  the  depleted  flow  of  oil  to  the  detriment  of 
the  flow  in  such  adjacent  wells,  whore  the  conditions  complained  of 
arose  prior  to  the  gas  conservation  order  of  the  Commission  No.  937, 
August  16,  1915,  the  use  of  such  pumps  were  general  and  the  waste 
was  small. 

In  Knight  v.  Tyler,  Order  No.  984,  Nov.  2,  1915,  the  Oklahoma 
Commission  denied  without  prejudice  a  petition  of  a  gas  producing 
company  for  an  order  enjoining  a  company  on  adjacent  prcmiscvS 
from  depleting  the  gas  in  surioundincr  wells  by  the  maintenance  of 
YRcnum  pumps  upon  its  property,  whi  re  the  gas  was  no  longer  pro- 
duced in  commercial  qiTanMlie.^  on  ih^^  property  complained  of,  and 
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the  pump  had  been  installed  for  the  purpose  of  producing  oil  from  the 
well  which  had  been  so  depleted  as  to  require  artificial  means  to 
maintain  the  supply  and  the  pumps  had  been  installed  prior  to  the 
passage  of  the  Gas  Conservation  Act  of  March  30, 1913  and  the  order 
of  the  Commission  No.  937,  promulgated  at  the  conclusion  of  Cause 
No.  2325,  August  16,  1915,  and  was  so  operated  as  to  properly  con- 
serve the  supply  of  gas. 

Ee  St.  Louis-AUuwe  Oil  &  Min.  Co.  Order  No.  1020,  Cause  No. 
2434,  Feb.  14,  1916,  order  authorizing  a  gas  mining  company  to  in- 
stall vacuum  pumps  on  its  oil  and  gas  mining  leases  in  Rogers  county 
where  the  production  of  oil  in  the  wells  has  so  decreased  as  to  make 
necessary  the  installation  of  vacuum  pumps  in  order  to  prevent  their 
abandonment;  that  vacuum  pumps  have  been  installed  on  adjacent 
property  and  that  vacuum  pumps  will  make  possible  the  conversion 
of  casing-head  gas  into  gasolene. 

Re  Prairie  Oil  &  Gas  Co.  Order  No.  1030,  Cans*  No.  2446,  March 
15,  1916,  Prairie  Oil  and  Gas  Company  and  Roxana  Petroleum 
Company  authorized  to  install  vacuum  pumps  at  their  natural  gas 
wells  for  the  purpose  of  assisting  in  gathering  casing-head  gas  which 
may  be  produced  from  the  wells  on  these  lands,  it  appearing  that  ihe 
installation  of  vacuum  pumps  would  assist  in  conserving  natural  gas 
and  utilizing  the  same  in  the  manufacture  of  ca»ing-head  gasolene. 

Re  Prairie  Oil  &  Gas  Co.  Order  No.  1081,  Cause  No.  2447,  March 
15,  1916,  gas  colnpany  authorized  to  install  vacuuM  pumps  at  oil 
wells  to  assist  in  gathering  and  marketing  casing^head  gaa  for  tiie 
manufacturing  of  gasolene. 

OiL 

Oklahoma, — ^Re  Wolverine  Oil  Co.  Order  No.  1037,  Cause  No. 
2466,  April  12,  1916,  various  oil  companies  authorised  to  install 
vacuum  pumps  upon  their  oil  wells  upon  condition  that  they  establish 
a  gasolene  plant  for  the  utilization  and  the  manufacture  into  casing- 
head  gasolene  of  the  casing-head  gas  utilized  through  the  use  of  the 
vacuum  pumps  from  the  wells  on  the  properties,  it  appearing  that 
there  were  no  protests  to  the  installation. 

Re  Producers  Oil  Co.  Order  No.  1036,  Cause  No.  2460,  April  12, 
1916,  order  authorizing  the  installation  of  vacuum  pumps  upon  oil 
wells  upon  condition  that  the  company  establish  at  the  same  time  a 
gasolene  plant  for  the  utilization  and  manufacture  of  casing-head 
gasolene  through  the  use  of  vacuum  pumps,  it  appearing  that  the 
granting  of  this  application  is  in  the  interests  of  the  conservation  of 
natural  gas. 

Re  Wolverine  Oil  Co.  Cause  Nos.  2459,  2461,  2462,  Order  No. 
1076,  Aug.  12,  1916,  order  granting  permission,  to  iiu^all  vacuum 
pump. 
P.UJ1.1916F. 
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Be  Bruner,  Cause  No.  2469,  He  Gtmsberg,  Cause  No.  2470,  Re 
Prairie  Oil  &  Gas  Co.  Cause  No.  2476,  Re  Quaker  Oil  &  Gas  Co. 
Cause  No.  2474,  consolidated  in  Order  No.  1116,  Aiig.  81,  1916, 
order  authorizing  the  installation  of  vacuum  pumpS  throughout  the 
Cushing  field  for  the  purpose  of  converting  casing  head  gas  into 
gasolene,  and  at  the  same  time  using  the  gas  for  commercial  purposes 
after  gasolene  had  been  extracted. 

Orders. 

Mississippi. — An  order  of  the  Railroad  Commission,  acting  as  a 
board  of  tax  assessors,  in  classifying  a  railroad  for  privilege  tax  pur- 
poses is  binding  upon  the  state  authorities  and  the  railroad  company 
where  no  appeal  has  been  taken  in  the  manner  provided  by  law.  New 
Orleans,  M.  &  C.  R.  Co.  v.  State  (1915) —  Miss.  — ,  7,0  So.  355. 

Partiei. 

Federal  Court, — Individual  bondholders  have  no  standing  to  en- 
join enforcement  of  a  rate  statute  in  the  absence  of  a  showing  that 
the  mortgage  trustee  has  refused  or  is  unwilling  to  act  Winthrop 
V.  Fellows  (1915)  230  Fed.  702. 

The  trustee  of  a  mortgage  in  the  course  of  foreclosure  hjas  no  stand- 
ing to  enjoin  enforcement  of  a  rate  statute  upon  the  ground  that  it 
is  confiscatory  unless  it  is  clearly  shown  that  enough  cannot  be  real- 
ized at  the  foreclosure  sale  to  satisfy  the  mortgage  debt  and  that  the 
reduced  income  will  prevent  collection  in  full  of  the  mortgaged  debt. 
Winthrop  v.  Fellows  (1915)  230  Fed.  702. 

A  municipality  representing  the  interest  of  its  citizens  and  traffic 
associations  formed  for  the  purpose  of  representing  jbbljers  and  mer- 
chants are  proper  parties  to  maintain  a  suit  to  enjoin  an  order  of 
the  Interstate  Commerce  Commission  authorizing  the  filing  of  freight 
tariffs  providing  for  higher  rates  for  four  certain-  cities  than  to  cer- 
tain other  cities.  Merchants^  &  Mfrs.  TraflSc  Aflso.  v.  United  States 
(1915)  231  Fed.  292. 

New  York. — ^A  consumer  may  maintain  a  suit  to  compel  a  gas  com- 
pany to  furnish  gas  at  the  rates  stipulated  in  the  permit  granted  by 
the  town  board  and  accepted  by  it  authorizing  it  to  lay  mains  in  the 
liighways.  Famsworth  v.  Boro  Oil  &  Gas  Co.  (1915)  216  N.  Y.  40, 
109  N.  E.  860,  following  Pond  v.  New  Rochelle  Water  Co.  (1906) 
183  N.  T.  330,  1  L.R.A.(N.S.)  958,  76  N.  E.  211,  5  Ann.  Cas.  504. 
See  to  the  same  effect  Robbins  v.  Bangor  R.  &  Electric  Co.  (1905) 
100  Me.  496,  1  L.R.A.(N.S.)  963,  62  Atl.  136.  "Consumer's  right 
to  compel  public  service  corporation  to  respect  rates  stipulated  in 
contract  with  municipality"  is  the  subject  of  a  note  to  Walton  v. 
l^outt,  L.R.A.1915D,  917. 
P.U.R.1916F.  62 
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Payment 

Illinois, — Re  Murphysboro  Waterworks  &  Electric  &  Gaslight  Co. 
No.  5503,  Sept  28,  1916,  approval  of  rules  and  regulations  setting 
forth  terms  and  conditions  upon  which  consumers'  deposits  are  re- 
quired, held  and  withdrawn  in  the  city  of  Murphysboro. 

New  York, — ^Telephone  service  under  an  existing  contract  pro- 
viding for  discontinuance  of  service  for  failure  to  pay  any  sum  due 
cannot  be  discontinued  for  nonpayment  of  a  balance  due  under  a 
prior  contract  which  was  superseded  by  the  existing  contract.  Tay- 
lor V.  New  York  Teleph.  Co.  (1916)  160  N.  Y.  Supp.  865. 

Rhode  Island. — Consumers  to  be  served  from  electric  extensions 
may  be  required  to  guarantee  an  annual  income  for  a  period  of  6 
years  that  will  yield  an  adequate  net  return  upon  the  investment  and 
.^firvice,  where  the  consumers  will  be  short  term  users  for  the  most 
^rt  and  where  there  has  been  little  new  building  construction  in 
recent  years.  Chase  v.  Bay  State  Street  R.  Co.  No.  26,  Dec.  29, 
1915. 

Wisconsin. — In  Re  La  Crosse  Inter  urban  Teleph.  Co.  Sept.  30, 
1916,  in  granting  a  rate  increase  to  provide  for  a  discount  of  15 
cents  per  month  rather  than  25  cents,  the  Wisconsin  Commission 
said :  "It  does  not  seem  unreasonable  to  impose  a  penalty  in  order 
to  induce  the  subscribers  to  pay  their  bills  promptly,  but  it  does 
Aiii'.m  til  at  .1  penalty  as  high  as  25  cents  per  month  is  somewhat  ej- 
(/ssivc-  Wn  fori  that  there  should  be  some  connection  between  the 
;tir,ount.  of  the  penalty  and  the  cost  and  inconvenience  to  the  com- 
pany of  delayed  payment,  and  it  appears  to  us  that  under  the  cir- 
cunistances  of  this  case  a  15  cent  penalty  imposed  on  local  subscribers 
r»r  fiil'irfi  to  pay  their  bills  promptly  is  suflfieient.^* 

Poles. 

ConnecticuL—R&  Cocmwticiit  Co.  Docket  No.  2077,  Oct  5,  1916, 
pi^oiiion  for  the  construction  of  three  iron  poles  and  fixtures  on  Wall 
Street  between  Mechanic  Street  and  Water  Street  in  Norwalk,  de- 
nied, it  appearing  that  an  imperfectly  grounded  iron  pole  carrying 
high  tension  wires  might  become  char^^ed  with  electric  current  and 
be  of  additional  danger  to  the  workmen  in  case  of  contact  with  high 
tension  wires. 

Ro  Torrington  Electric  Light  Co.  Docket  No.  2101,  Oct.  17,  1916, 
order  requiring  the  relocation  of  pole  or  poles  located  in  the  middle 
of  the  highway  at  the  junction  of  Water  street.  Church  street  and 
Migeon  avenue  in  Torrington. 

Illinois,— Re  Chicago,  B.  &  Q.  R.  Co.  E-503,  July  20,  1916,  order 
approving  agreement  oowrin^   erection   and    maintenance  by   the 
Chicago  &  West  Towns  Railway  Company  of  poles  along  the  rail- 
road's rii^Iit  )f  A'\y  at  Bc-ru'vu, 
rn.R.niti;-. 
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Practice. 

Illinois.— In  Ke  Central  U.  Teleph.  Co.  No.  4457,  April  7, 1916,  the 
Illinois  Commission  denied  a  petition  to  reopen  a  case  for  further 
hearing  before  decision,  it  appearing  that  the  petitioner  took  an 
active  part  in  the  hearing,  and  at  no  time  indicated  that  it  was  not 
fully  prepared,  and  made  no  request  to  be  granted  a  continuance 
to  be  allowed  to  offer  additional  testimony  at  a  later  date;  although 
it  was  alleged  tiiat  the  petitioner  had  discovered  new  and  additional 
evidence  which  would  have  a  material  bearing  upon  the  case,  the 
nature  of  the  new  evidence  was  not  set  forth  and  it  did  not  appear 
in  what  way  such  evidence,  if  presented,  would  have  a  bearing  <m  the 
case. 

Nebraska. — In  Hastings  Chamber  trf  Commerce  v.  Chicago,  B.  & 
Q.  R.  Co.  Formal  Complaint  No.  359,  Jan.  16,  1916,  the  Nebraska 
Commission  huM  that  imdet  §  6140  of  the  Revised  Statutes  of  1913, 
any  interested  party  may  apply  to  the  district  court  for  a  mandatory 
writ  directing  a  railroad  to  rertore  service  discontinued  in  violation 
of  General  Order  No.  11  of  the  Commission,  and  is  ^titled  to  relief 
merely  upon  proof  thit  service  was  disccmtinued  without  the  con- 
sent of  the  Commission. 

Public  Utilities. 

Missouri. — The  Missouri  Commission  has  no  power  to  determine 
whether  increased  grain  elevator  facilities  should  be  secured  through 
competition  and  duplication  of  the  service,  since  grain  elevators  are 
not  included  within  the  public  utilities  or  public  services  mentioned 
in  the  Public  Service  Commission  Law.  Farmers'  Elevator  Co.  v. 
Hi.  Louis  &  H.  R.  Co.  Jan.  31,  1916. 

Oklahoma. — ^Telephone  lines  operated  on  the  mutual  plan  are 
not  subject  to  regulation  by  tlie  Commission  as  only  telephone  lines 
^^operated  for  hire*'  are  placed  under  its  jurisdiction  by  §  5,  art.  9, 
Okla.  Const.,  which  provides  that  all  telephone  and  telegraph  lines, 
operated  for  hire,  shall  each  respectively,  receive  and  transmit  each 
other's  measages  without  delay  or  discrimination,  and  make  physical 
connections  with  each  other's  lines,  under  such  rules  and  regulations 
as  shall  be  prescribed  by  la^,  or  by  any  commission  created  by  this 
Constitution,  or  any  act  of  the  Legislature,  for  that  purpose.  Lime- 
stone Rural  Teleph.  vi  Best  (1916)  —  Okla.  — ,  155  Pac.  901,  fol- 
lowing Twin  Valley  Teleph.  Co.  v.  Mitchell  (1910)  27  Okla.  388, 
38  L.R.A.(N.S.)  235,  113  Pac.  914,  Ann.  Cas.  1912C,  582;  Pioneer 
Teleph.  &  Teleg.  Co.  v.  Grant  County  Rural  Teleph.  Co.  (1911)  — 
Okla.  — ,  119  Pac.  968.     See  annotation  in  P.U.R.1915C,  344. 

A  waterworks  system  to  be  owned  and  controlled  exclusively  by  an 
incorporated  town  or  city  is  "a  public  utility"  within  the  moaning 
P.U.R.tf>16F. 
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of  the  Oklahoma  Constitution  §  27,  art.  10.    Dunagan  y.  Eed  Rock 
(1916)  —  Okla,  — ,  158  Pac.  1170. 

Procedure. 

Federal  Courts. — The  Interstate  Commerce  Commisaion  has  no 
power  to  suspend  the  long  and  short  haul  dause  of  §  4  of  the  Inter- 
state Commerce  act  (act  Feb.  4,  1887,  chap.  104,  §  4,  24  Stat  at  L. 
380,  amended  act  June  18,  1910,  chap.  309,  §  8,  36  Stat  at  L.  647, 
Comp.  Stat.  1913,  §  8566)  without  an  application  being  made  to 
it  by  the  carriers  for  that  purpose  and  a  hearing  upon  the  applica- 
tion as  in  a  special  case.  Merchants'  &  Mfrs.  Traffic  Asso.  v.  .United 
States  (1915)  231  Fed.  292. 

Colorado, — ^Re  Requests  for  Permission  to  Amend  Schedules  on 
Less  Than  Statutory  Notice,  General  Order  No.  19,  Oct.  5,  1916, 
order  directing  that  applications  fort^^rmisaion  tb  change  schedules 
on  less  tiian  statutory  notice  shall  be  adjireased  to  the  Public  Utilities 
Commission  in  a  specified  form ;  requests  as  to  'joint  schedulep  must 
be  made  by  utility  or  agent  authorized  to  file  sdiedule. 

In  Re  Adoption  at  Schedules  of  Utilities,  General  Order  No.  22, 
Oct.  5,  1916,  it  is  held  that  a  company  surrendering  control  of  prop- 
erty has  no  lawful  right  to  abandon  its  schedules  except  on  lawful  no- 
tice, that  is  thirty  days,  and  when  it  surrenders  control  of  the  property 
it  surrenders  all  right  to  publish  rates  applicable  thereto  except  under 
proper  authority  from  the  company  to  whose  control  the  property 


Wisconsin. — In  Burdick  &  Harte  v.  McGowan  Water,  Light  &  P. 
Co.  Oct  16,  1916,  a  petition  requesting  the  Commission  to  investi- 
gate rates  for  electric  power,  light  and  water  was  dismissed,  it  ap- 
pearing that  there  were  only  ten  names  of  persons  on  the  petition, 
and  §  1797m-43,  chapter  449,  Laws  of  1907,  provides,  that  a  com- 
plaint against  any  public  utility  may  be  made  by  "any  body  politic 
or  municipal  organization,  or  by  any  twenty-five  persons,  firms,  cor- 
porations or  associations." 

Reorganization. 

Maine.— Re  Boston  &  M.  R.  Co.  R.  R.  166,  June  16,  1916,  order 
extending  time  one  year  for  the  reorganization  of  railroad  system. 

New  York,  First  District. — The  transfer  of  the  assets  of  a  corpo- 
ration purchased  at  foreclosure  by  a  bondholders'  committee,  to  a 
new  corporation  under  an  approved  reorganization  agreement  where- 
by the  securities  of  the  new  company  transferred  to  the  security 
holders  of  the  old  company  did  not  exceed  the  amount  of  securities 
of  the  old  company  and  the  additional  cash  paid,  is  a  reorganization 
of  the  property  and  franchises  of  the  old  corporation  ahd  not  a  pur- 
chase by  the  new  company  within  the  meaning  of  the  uniform  system 
P.UJ1.1916F. 
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of  accounts  prescribed  by  the  Commission.    Be  Third  Ave.  B.  Ca. 
(Jase  No.  1920,  June  15,  1915. 

Railroads:  Constructioii  an4  Eiquipment. 

Arizona.— Stsiie  v.  Phoenix  B.  Co.  Docket  No.  3,  Feb.  25,  1916, 
order  amending  order  of  December  18,  1912,  to  provide  that  all  cars 
hereinafter  installed  shall  be  equipped  with  air  brakes  instead  of 
directing  that  double  truck  cars  in  service  be  so  equipped  where  the 
company,  in  complying  with  the  order  for  the  installation  of  three 
double  truck  air  brake  cars,  ordered  four  suclf  cars,  but  was  unable  to 
meet  payments  and  was  in  financial  difficulties. 

Connecticut— Re  New  York,  N.  H.  &  H.  B.  Co.  Docket  No.  1742, 
Dec.  23,  1915,  order  approving  the  taking  of  two  parcels  of  land 
necessary  for  the  improvement  of  a  railroad  authorized  in  Docket 
No.  1203,  Aug.  3,  1914. 

Be  Norwich  &  W.  B.  Co.  Docket  No.  1724,  aflfected  by  Docket  No. 
1203,  Feb.  16,  1916,  order  approving  alterations  and  changes  in  the 
location  of  the  lines  of  railroad  of  the  Norwich  and  Worcester  Bail- 
road  Company  so  as  to  change  the  radius  of  its  curves,  the  width  of 
its  layout,  the  extent  of  its  depot  grounds,  its  slopes  and  embank- 
ments, to  straighten  and  improve  its  lines  and  extend  its  lines  of 
sight,  to  add  to  the  number  of  its  train  tracks,  and  to  connect  with 
the  lines  of  the  New  York  and  New  Haven  Eailroad  Company,  in 
the  altered  location  thereof  as  approved  by  order  dated  August  3, 
1914;  to  construct  a  new  bridge  carrying  Fairview  Avenue  over  the 
altered  location  of  the  railroad;  to  acquire  certain  lands  in  Oroton 
for  purposes  of  alteration ;  and  to  construct  a  new  bridge  over  Fair- 
view  avenue  in  the  borough  and  town  of  Groton  in  accordance  with 
the  suggestion  of  the  state  highway  commissioner  to  acoommodate 
future  traffic. 

Be  New  York,  N.  H.  &  H.  B.  Co.  No.  1792,  March  2,  1916,  order 
approving  method  of  constructing  a  spur  track  in  New  Haven. 

Be  New  York,  N.  H.  ft  H.  B.  Co.  Docket  No.  1828,  May  13, 
1916,  approval  of  reconstruction  of  bridge  over  Morgan  road  in 
Groton. 

Be  New  York,  N.  H.  &  H.  R  Co.  Docket  No.  1827,  March  14, 
1916,  order  approving  changes  in  abutments  of  a  bridge  carrying 
railroad  over  a  highway  in  Stratford  to  provide  sufficient  width  for 
a  side  track  proposed  to  be  constructed  to  an  industry,  it  appearing 
that  the  proposed  improvement  was  approved  by  the  town  selectmen. 

Be  New  York,  N.  H.  &  H.  B.  Co.  Docket  No.  1825,  April  7,  1916, 
order  approving  alterations  in  grade  of  a  railroad  from  Groton  to 
Midway  for  the  purpose  of  constructing  two  additional  main  tracks 
and  approving  the  taking  of  three  parcels  of  land  therefor. 

Be  New  York,  N.  H.  &  H.  B.  Co.  Docket  No.  1840,  April  24, 
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1916,  upon  the  petition  of  the  railroad  for  permission  to  reconstruct 
a  bri«lge  over  a  highway  to  accommodate  two  additional  tracks,  the 
highway  commissioner  of  the  town  of  Groton  and  the  Stonington 
Street  R.  Co.  contended  that  an  additional  5  feet  in  tlie  width  of 
the  bridge  and  an  additional  clearance  were  necessary  in  order  to  pro- 
vide for  proper  drainage  of  the  highway.  It  appeared  that  the 
additional  width  was  not  required  and  this  suggestion  was  with- 
drawn. The  additional  horizontal  clearance  was  estimated  to  cost 
$2,500,  and  the  Commission  stated  tiiat  it  had  no  jurisdiction  to 
issue  any  order  requiring  parties  other  than  the  railroad  to  contribute 
towards  the  expense  of  these  changes  and,  at  the  request  of  the  par- 
ties, a  Recess  was  taken  and  an  agreement  was  reached  whereby  the 
state  highway  department  and  the  railroad  would  share  equally  in 
the  additional  expense  required  by  increasing  the  clearance  between 
the  roadway  and  the  girders,  and  the  town  agreed  to  ai>solve  tlie 
railroad  from  its  liabilities  to  build  sidewalks  under  the  bridge.  Per- 
mission was  thereupon  granted  to  reconstruct  the  bridge  in  accord- 
ance with  the  above  agreement. 

Re  New  York,  N.  H.  &  H.  R.  Co.  Docket  No.  1920,  May  22,  1916, 
order  approving  reconstruction  of  bridge  carrying  tracks  over  Arm- 
strong's crossing  in  Old  Lyme. 

///mow.— Re  Chicago  &  W.  R.  Co.  No.  4156,  Nov.  3,  1915,  re- 
construction of  signal  bridge  having  lateral  clearance  of  6  feet  3  inches 
between  center  of  tracks  and  bridge  post,  approved. 

Re  Elgin,  J.  &  E.  R.  Co.  No.  4610,  Nov.  24, 1915,  order  approving 
temporary  use  of  ten  caboose  cars  which  did  not  fully  comply  with  the 
law,  to  provide  for  an  emergency  which  would  probably  arise  during 
the  coming  winter. 

Re  J.  J.  Badenoch  Co.  No.  4359,  Dec.  2,  1915,  company  author- 
ized to  maintain  a  horizontal  clearance  of  7  feet  3  inches  between 
the  columns  of  its  warehouse  and  the  center  line  of  side  tracks. 

Re  Moline  Malleable  Iron  Co.  No.  4400,  Dec.  2, 1915,  order  author- 
izing maintenance  of  a  horizontal  clearance  of  7  feet,  6  inches  be- 
tween* center  of  an  existing  track  and  the  face  of  an  adjacent 
building. 

Re  Louisville  &  N.  R.  Co.  No.  4357,  Dec.  2,  1915,  railroad  au- 
thorized to  maintain  a  fence  between  two  ash  pit  tracks  making  a 
horizontal  clearance  of  7  feet,  4^  inclies  upon  the  surface  and  6  feet, 
7i  inches  at  the  depressed  tracks. 

Re  Bloomington,  P.  &  J.  Electric  R.  Co.  No.  4254,  Jan.  6,  1916, 
order  approving  plans  for  the  relocation  of  a  railroad  right  of  way 
made  necessary  by  order  of  Dec.  12,  1914,  Case  No.  53,  and  author- 
izing railway  to  proceed  to  condemn  right  of  way  required  tl.erefor. 

Re  Chicago  Malleable  Castings  Co.  No.  4486,  Jan.  13,  1916,  order 
authorizing  the  construction  of  a  second  loading  track  with  less  than 
P.U.R.1916F. 
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the  clearance  specified  in  Conference  Ruling  No.  17,  where  the  in- 
dustry required  additional  shipping  facilities  and  there  was  no  room 
for  the  construction  of  a  second  track  if  clearance  rules  were  observed. 

Re  Chicago  &  A.  R.  Co.  No.  4628,  Jan.  27,  1916,  order  approving 
the  construction  of  bridges  over  the  Calumet-Sag  Channel  having 
horizontal  clearances  of  7  feet  6  inches. 

Re  Illinois  C.  R.  Co.  E-380,  Feb.  2,  1916,  order  approving  con- 
tract with  the  Standard  Oil  Company  for  an  industry  track  at  Belle- 
ville. 

Re  Chicago  &  A.  R.  Co.  No.  4651,  Feb.  3,  1916,  order  suspending 
clearance  rules  in  so  far  as  they  concern  the  encroachments  of  the 
Hupp  Automobile  Mail  Exchange  Company,  in  the  construction  and 
operation  of  its  mail  collecting  and  discharging  device  to  be  installed 
upon  the  railroad,  until  such  time  as  a  hearing  is  had  upon  the  peti- 
tion herein  filed.  A  permanent  order  will  be  issued  in  conformity 
with  the  findings  of  tiie  Commission  as  the  result  of  said  hearing. 
Rules  prescribing  the  erection  adopted  (July  27,  1916). 

The  termini  of  a  railroad  are  sufficiently  designated  in  the  articles 
of  incorporation  which  state  that  it  is  to  be  constructed  "from  a 
point  at  or  near  the  easterly  banks  of  the  Mississippi  river  in  the 
county  of  St.  Clair,  state  of  Illinois,  opposite  the  cil^  of  St.  Louis, 
Missouri,  ...  to  a  point  at  or  near  the  easterly  banks  of  the 
Mississippi  river  in  Madison  county,  Illinois,^'  so  as  to  entitle  the 
corporation  to  condemn  a  right  of  way.  Alton  &  S.  R.  Co.  v.  Van- 
dalia  R.  Co.  (1916)  271  111.  558,  111  N.  B.  531. 

Re  Sanitary  Dist-  No.  4569,  March  10,  1916,  order  authorizing  the 
construction  of  a  bridge  carrying  an  electric  railway  over  the  Calu- 
mel-Sag  Channel  with  less  than  statutory  lateral  dearances,  it  ap- 
pearing that  the  business  of  the  railway  consists  primarily  of 
passenger  traffic  and  the  clearances  specified  are  ample  and  sufficient 
for  the  safety  of  passengers  and  operators. 

Re  Kankakee  Seneca  R.  Co.  E-402,  March  10,  1916,  order  approv- 
ing agreement  with  W.  C.  Frieling  for  a  side  track  near  Bonfield 
subject  to  the  right  of  the  Commission  to  terminate  the  same  within 
sixty  days'  notice. 

Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  E-422,  March  23,  1916,  order 
approving  agreement  with  the  Saline  Valley  Railway  Company  and 
the  Saline  County  Coal  Company  relating  to  the  reconstruction  of 
and  additions  to  certain  tracks. 

Illinois  State  Public  Utilities  Commission  ex  rel.  Coniiors  v. 
Illinois  C.  R.  Co.  No.  4546,  April  5,  1916,  order  approving  the  con- 
struction of  a  railroad  bridge  in  Chicago  with  less  than  statutory 
clearance,  it  appearing  that  the  proposed  clearance  of  17  feet  was  all 
tlmt  was  practical  imder  the  circumstances  connected  with  the  im- 
provement as  a  whole.  It  further  appeared  that  the  work  of  separa- 
tion of  grades  was  begun  a  considerable  period  before  the  adoption 
P.U.R.1916F. 
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of  the  clearance  rules  of  the  Commission  and  the  Commission  held 
that  even  though  the  rules  of  the  Commission  relating  to  clearances 
are  not  to  be  considered  as  retroactire,  the  Commission  has  the  power 
to  require  alterations  of  clearances  connected  with  tracks  constructed 
previous  to  the  adoption  of  these  rules  where  it  is  deemed  necessary 
from  the  view  point  of  safety,  provided  such  alterations  are  practical 
and  can  be  carried  out  at  a  reasonable  cost. 

Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  E-446,  April  28,  1916,  order 
approving  contract  with  the  Moffat  Co.  relating  to  the  construction 
of  its  side  track  near  Belknap. 

Be  Cleveland,  C.  C.  &  St.  L.  R.  Co.  E-447,  April  28,  1916,  order 
approving  agreement  with  Indiana  Refining  Company  relating  to 
the  ownership,  maintenance  and  use  of  certain  tracks  at  Lawrence- 
ville. 

Be  Kankakee  Tile  ft  Brick  Co.  No.  4942,  May  11,  1916,  order 
authorizing  construction  of  tracks  on  applicant's  property,  adjacent 
to  the  right  of  way  and  tracks  of  the  Cleveland,  Cincinnati,  Chicago 
&  St.  Louis  Railroad  Company  at  Bakear  Hill. 

Re  Cleveland,  C.  C.  ft  St.  L.  R.  Co.  E-460,  May  18, 1916,  approval 
of  agreement  relative  to  payments  to  be  made  by  Duvall  Coal  Dock 
Company  providing  for  rearrangement  and  constructum  of  tracks 
west  of  Danville. 

Re  Cleveland,  C.  C.  ft  St.  L.  R.  Co.  E-459,  May  18,  1916,  ap- 
proval of  agreement  relative  to  changes  and  additions  connected 
with  two  certain  tracks  near  Danville. 

Re  Cleveland,  C.  C.  &  St.  L.  R  Co.  E^-465,  May  18, 1916,  approval 
of  agreement  to  construct  three  tracks  east  of  Kankakee. 

Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  No.  4988,  May  18,  1916, 
approval  of  an  agreement  with  Chicago  ft  Eastern  Illinois  Railroad 
Company  relative  to  the  ownership  of  527  feet  of  side  track  on  right 
of  way  of  the  Cleveland,  Chicago,  Cincinnati  ft  St.  Louis  Railway 
Company  at  Nokomis. 

Re  Ford  Motor  Co.  No.  5171,  June  1,  1916,  order  permitting  the 
maintenance  of  specified  clearances  at  extension  of  building  located 
at  comer  of  Wabash  Avenue  and  39th  Street,  Chicago. 

Re  Michigan  C.  R.  Co.  No.  5009,  June  21,  1916,  order  approving 
certain  clearances  to  be  established  in  the  construction  and  recon- 
struction of  tracks  in  Kensington  Yard. 

Re  Chicago  ft  N.  W.  R.  Co.  No.  5189,  June  21,  1916,  order  grant- 
ing permission  to  remove  one  lead  and  track  from  the  property  of 
Eman  Opatray,  near  the  Fox  River  Grove  station. 

Re  Cleveland,  a  C.  ft  St.  L.  R.  Co.  No.  E-472,  June  26,  1916, 
order  approving  agreement  with  Ginter  Wardein  Company  for  the 
shifting  and  construction  of  side  tracks. 

State  Public  Utilities  Commission  v.  Wabash  R.  Co.  No.  4691, 
Julv  6,  1916,  order  authorizing  greater  side  clearances  between  tracks 
P.U.R.1916F. 
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and  beam  boxes  of  the  track  scales,  at  the  coal  mine  tipple  of  the 
Woodside  Coal  Company,  in  Springfield. 

Be  Chicago,  P.  &  St.  L.  R.  Co.  No.  5212,  Jnly  7,  1916,  order 
permitting  the  cosntruction  6t  a  side  track  at  grade  in  Fifteenth 
Street  in  Springfield. 

Re  Chicago  &  N.  W.  R.  Oo.  No.  6316,  Jnly  13,  1916,  order  au- 
thorizing with  certain  clearances  the  erection  and  maintenance  of 
traveling  cranes  designed  to  span  two  tracks  at  Jefferson  street  team 
yard  at  Chicago. 

State  Public  Utilities  Commission  y.  Illinois  Midland  R.  Co.  No. 
4975,  July  13,  1916,  order  that  track  and  roadbed  and  bridges  be 
improved  so  as  to  be  in  safe  condition.  Temporary  repairs  ordered 
so  as  to  resume  transportation  of  freight  (Sept.  15,  1916). 

Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  B-481,  July  20, 1916,  approv- 
ing agreement  for  the  installation  of  stone  unloaders  at  Georjgetown 
and  Westviile. 

Re  Cleveland,  C.  C.  &  St  L.  B.  Co.  No.  5199,  July  20,  1916,  ap- 
proval or  agreement  with  L.  E.  Ford  for  construction  of  temporary 
side  track  one  mile  north  of  Horace. 

Re  Chicago,  B.  &  Q.  R.  Co.  E-497,  July  20,  1916,  order  approving 
agreement  with  W.  R  Bend  &  Company  relating  to  tiie  shifting 
of  certain  yard  tracks  near  Sesser. 

Re  Alton  &  S.  R.  Co.  D-495,  July  20,  1916,  order  approving 
agreement  with  John  Eeeley,  relating  to  certain  construction  wock 
and  the  rates  for  use  of  tiie  tracks  to  haul  material. 

Re  Cleveland,  C.  C.  &  St.  K  B.  Co.  E-518,  Aug.  8, 1916,  approval 
of  agreement  with  Danville  Malleable  Iron  Company  relating  to  the 
removal  and  rdocation  of  certain  tracks  at  Danville. 

Re  Chicago,  B.  &  Q*  R.  Co.  No.  5364,  Aug.  8,  1916,  authority 
granted  to  establish  and  maintain  the  lateral  and  vertical  clearances 
connected  with  the  proposed  Harrison  Street  freight  terminal  and 
tracks  in  Chicago. 

Re  Chicago  &  A.  R.  Co.  No.  5363,  Aug.  8,  1916,  authority  to 
establish  and  maintain  lateral  and  vertical  clearances  of  its  proposed 
Harrison  Street  freight  terminal  and  track  in  Chicago. 

Re  Chicago  Union  Station  Co.  No.  5362,  Aug.* 8,  1916,  authority 
granted  to  establish  and  maintain  lateral  and  vertical  clearances 
connected  with  construction  of  passenger  terminal  and  tracks  in 
Chicago. 

Re  Illinois  C.  R.  Co.  5270,  Aug.  8,  1916,  order  approving  clear- 
ances in  connection  with  reconstruction  of  freight  terminal  system 
in  East  St.  Louis.    . 

Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  E-527,  Sept.  5,  1916,  ap- 
proval of  an  agreement  relating  to  the  construction,  operation  and 
maintenance  of  a  track  near  East  Alton. 

Re  Chicago  &  W.  I.  B.  Co.  No.  5459,  Sept.  5,  1916,  order  approT- 
P.U.R.1916F.  . ! 
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ing  the  constnictioii  of  a  pier  under  the  18th  Street  viaduct  in  Chi- 
cago with  lateral  clearances  of  eight  feet  from  the  face  of  the  said 
pier  to  adjoining  tracks. 

Re  Cleveland,  C.  C.  &  St  L.  R.  Co.  B-526,  Sept  5, 1916,  approval 
of  an  agreement  relating  to  the  construction,  operation  and  main- 
tenance of  two  side  tracks  for  the  use  of  ihe  said  Campbell  and  Reid 
and  Western  Sale  Stables  Company. 

Re  Chicago,  B.  &  Q.  R  Co.  E-526,  Sept  5,  1916,  approval  of 
agreement  made  with  the  Elgin,  Joliet  and  Eastern  Railway  Com- 
pany relating  to  the  construction,  operation  and  maint«:iance  of  an 
interchange  track  at  Bola. 

Re  Cleveland,  C.  C.  &  St  L.  R.  Ca  B-o51,  Sept  15,  1916,  ap- 
proval of  an  agreement  relating  to  constructioo,  maintenance,  opera- 
tion and  removal  of  a  temporary  spur  track  proposed  to  cross  Jackson 
street  i^  Fithian  and  to  have  connection  witii  team  track  of  said  rail- 
way company,  and  also  for  construction,  maintenance  and  removal 
of  a  temporary  disconnected  track  paralld  and  adjacent  to  proposed 
spur  track. 

Re  Clevdand,  C.  C.  &  St  L.  R.  Co.  B-549,  Sept  15, 1916,  approval 
of  certain  agreement  relating  to  tiie  omstniction,  maintenaitoe  and 
removal  of  a  temporary  spur  track  propoeed  to  be  oonstnicted  imme- 
diatelv  south  of  Taylorville  road  west  of  HiUsboia. 

Re  Cleveland,  C.  C.  &  St  L.  R.  Co.  E-552,  Sept  15,  1916,  ap- 
proval of  an  agreement  relating  to  the  ecMistruction  of  a  temporarv 
spur  track  proposed  to  be  constructed  three  mika  west  of  Mattoou 
and  to  have  omnection  with  the  main  track  of  the  said  railway  com- 
pany. 

Re  Poiiria  &  K  R.  Co.  E-524,  Sept  22,  1916,  approval  of  an 
agreement  with  the  Cleveland,  Cincinnati,  Chicago  and  St  Louis 
Railway  Company  covering  use  of  tracks  and  other  facilities  at  P^kin. 

Re  Cliicago.  B.  ft  Q.  R.  Co.  E-i71,  Sept  22,  1916,  approval  of 
SifTwment  with  the  Central  Illinois  Light  Company  covering  the 
situati'^n  whi-^h  exists  along  railroad  company's  rigJit  of  way  between 
villages  of  Elmwood  and  Monica  where  cros^-arms  separating  a 
transnii^ioQ  line  of  said  lighting  company  overhang  the  right  of 
way. 

Re  Alton,  G.  ft  St  L.  Traction  Co.  Na  5538,  Sept  28, 1916,  order 
approving  the  lateral  clearances  of  a  sterf  inidge  connected  with  the 
construction  of  a  bridge  spanning  Wood  River  in  ^Ladidon  County. 

Hamilton  Park  Improv.  As^o,  v.  Chicago  ft  W.  I.  R.  Co,  Xo.  4694. 
Oct.  5,  19 1»^.  approval  of  plans  for  a  pas?eng^r  stati<»  to  he  erected 
at  T"M  StTwt,  in  the  city  of  Chicago. 

Re  E!^n,  J.  ft  E.  R.  Co,  No.  5444.  Oct-  5,  1916,  onier  grantini: 
perrvUsjioQ  to  remove  in  irrstry  track  on  its  Marble  Fab  !ine  south 
of  JoIieC 

Re  C:cve>ani.  C,  C.  i  St.  L.  R,  Co.  E-.^:*r,  Oct.  5.  1916,  aaDrovi 
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of  an  agreement  made  with  the  Central  Illinois  Public  Service  Com- 
pany relating  to  the  construction^  operation  and  maintenance  of  a 
side  track  at  Lawrenceville. 

Re  Chicago,  B.  &  Q.  K.  Co.  E-573,  Oct.  5,  1916^  approval  of  an 
agreement  with  the  United  Coal  Mining  Company  relating  to  con- 
struction, operation  and  maintenance  of  certain  side  tracks  near 
Christopher. 

Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  E-572,  Oct.  6,  1916,  approval 
of  an  agreement  with  the  Western  Cartridge  Company  relating  to 
the  construction,  operation  and  maintenance  of  certain  side  tracks 
at  East  Alton. 

Indiana, — ^Re  Muncie  Stone  ft  Lime  Co.  No.  2362,  June  9,  1916, 
order  authorizing  the  construction  of  stone  bins  over  spur  tracks  of 
the  Pittsburg,  Cincinnati,  Chicago  and  St.  Louis  Railway  Company 
near  Vernon. 

Iowa.— 'Re  Security  ft  Invest.  Co.  Docket  A-2384,  Oct.  20,  1916, 
order  authorizing  the  discontinuance  of  operation  of  the  railroad 
between  the  north  corporation  line  of  the  city  of  Colfax  and  the  line 
of  the  Chicago  Great  Western  Railroad  Company  in  the  village  of 
Valeria;  petitioner  authorized  to  dismantle  said  portion  of  railroad 
and  sell  material  composing  same,  proceeds  of  such  sale  to  be  applied 
to  the  payment  of  incidental  expenses. 

Louisiana.— Re  Texas  ft  P.  R.  Co.  Order  No.  2030,  No.  2633, 
Sept.  14,  1916,  order  authorizing  the  removal  of  certain  spur  track 
on  Souvenir  plantation,  providing  said  railroad  company  will  re- 
instate said  track  under  the  usual  spur  track  agreement,  whenever 
traffic  conditions  justify  reinstatement. 

,  Re  Ijouisiana  R.  &  Nav.  Co.  Order  Nos.  2049  and  2569,  Oct.  17, 
1916,  order  authorizing  the  removal  of  a  certain  track  from  Pine- 
ville  to  Eras. 

Maine.— Re  Canadian  P.  R.  Co.  R.  R.  No.  106,  Nov.  4,  1915, 
order  authorizing  railroad  to  change  the  location  of  its  tracks  in  the 
town  of  Fairfield. 

Re  Atlantic  Shore  R.  Extension,  Dec.  8,  1915,  certificate  of  ap- 
proval of  extension  of  the  tracks  in  the  City  of  Biddeford. 

Re  Aroostook  Valley  R.  Co.  Jan.  18,  1916,  certificate  that  changed 
location  of  track  in  Presque  Isle,  approved  in  case  R.  R.  68,  August 
18,  1915,  is  safe  for  public  travel. 

Re  Aroostook  Valley  R.  Co.  R.  R.  No.  129,  Feb.  1,  1916,  order  ap- 
proving pilot  or  cow  catcher  upon  an  interurban  railway  where  a 
considerable  portion  of  the  line  was  built  on  a  private  right  of  way, 
and  where  operation  was  on  the  public  way  the  track  was  laid  outside 
of  the  traveled  portion  thereof. 

Re  Atlantic  Shore  R.  Co.  No.  R.  R.  121,  April  5,  1916,  order  ap- 
proving pilots  and  cow  catchers  as  proper  attachments  devised  to 
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prevent  accidents  to  be  used  upon  the  cars  of  the  railway  and  approv- 
ing the  manner  in  which  they  were  attached. 

Re  Cumberland  County  Power  &  Light  Co.  R.  R.  No.  133,  April 
12,  1916,  order  approving  fender  used  on  sprinkler  cars  under 
chapter  231,  Public  Laws  of  the  state  of  Maine  for  the' year  1916. 

Re  Lewiston,  A.  &  W.  Street  R.  Co.  R.  R.  133.1,  April  18, 
1916,  order  approving  Libby  fender  with  bumper  protection  for  use 
upon  passenger  cars ;  the  pilot  for  use  as  a  fender  to  be  attached  to 
both  front  and  rear  ends  of  single  end  interurban  cars;  and  the  pilot 
for  use  as  a  fender  to  be  attached  to  trucks  on  service  and  freight 
motor  cars  as  shown  on  plans  and  photographs  submitted. . 

Re  Cumberland  County  Power  &  Light  Co.  R.  R.  133,  April  18, 
1916,  order  approving  Libby  fender  with  bumper  protection  as  a 
proper  device  to  prevent  accidents  upon  the  cars  of  the  applicant. 

Re  Maine  C.  R.  Co.  R.  R.  No.  144,  May  16,  1916,  order  author- 
izing change  of  location  of  road  in  towns  of  Bentcm  and  Fairfield. 

Re  Maine  C.  R.  Co.  Docket  No.  R.  R.  27,  Aug.  19,  1916,  order 
approving  relocation  of  railroad  company's  tracks  and  issuing  cer- 
tificate of  safety  therefor. 

Re  Maine  C.  R.  Co.  R.  R.  177,  Aug.  23,  1916,  order  approving  re- 
location of  the  railroad  company's  tracks  in  the  town  of  Perry. 

Re  Biddeford  &  S.  R.  Co.  R.  R.  No.  128,  Sept  8,  1916,  approval 
of  fender  with  bumper  protection. as  a  proper  attachment  devised 
to  prevent  accidents. 

Re  Portland  R.  Co.  R.  R.  No.  197,  Sept.  15,  1916,  approval  of 
change  of  location  of  petitioner's  railway  in  conformity  with  the 
improvements  accomplished  by  the  construction  of  the  new  Portland 
bridge  between  Portland  and  South  Portland,  Certificate  of  safetv 
issued  (September  15,  1916). 

Re  Maine  C.  R.  Co.  R.  R.  No.  27,  Sept.  25, 1916,  railroad  company 
granted  certificate  of  safety  on  the  changed  location  of  its  track. 

Re  Bangor  ft  A.  R.  Co.  R.  R.  No.  195,  Oct.  3,  1916,  approval  of 
location  of  franchise  of  railroad  company  leading  to  the  manufactur- 
ing establishment  of  the  Great  Northern  Paper  Company  in  Milli- 
nocket. 

Massachusetts.— "Re  Boston  Elev.  R.  Co.  P.  S.  C.  No.  1231,  May 
2,  1916,  order  approving  the  location  of  a  switch  connection  in 
Cambridge  as  granted  by  the  Board  of  Aldermen  of  that  city.  The 
Commission  ruled  that  when  a  grant  of  location  has  once  been  form- 
ally made  and  the  company  had  filed  its  petition  for  the  approval  of 
such  location  with  the  Commission,  the  city  can  revoke  such  location 
only  under  the  provisions  of  §  66,  part  III.  chapter  463  of  the  Acts 
of  1906,  and  subject  to  the  restrictions  therein  provided,  and  the 
(action  of  the  succeeding  board  of  aldermen  which  purported  to  re- 
voke the  location  granted  by  the  previous  board  and  to  declare  the 
P.U.R.1916F. 
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action  of  that  board  null  and  void^  was  no  valid  revocation  of  such 
location  in  accordance  with  the  provisions  of  said  section. 

Ee  Boston  &  M.  E.  Co.  P.  S.  C.  No.  1376,  June  2d,  1916,  order 
extending  until  July  1,  1917,  the  operation  of  first  seven  sections  of 
chapter  380  of  Special  Acts  of  1915,  providing  for  the  reorganization 
of  railroad  companies  in  order  to  decrease  the  amount  of  its  fixed 
charges. 

Michigan.— Re  Chicago,  D.  &  C.  G.  T.  Junction  E.  Co.  X-5726, 
Jan.  31,  1916,  £.  B.  Muller  and  Company  directed  to  increase  the 
dearancea  of  the  sheda  and  platforms  over  loading  tracks  in  Port 
Huron. 

Ee  Grand  Trunk  Western  Ey.  Co.  X-6024,  March  25,  1916,  order 
approving  map  showing,  the  location  of  a  proposed  team  track  at 
Perry. 

Ee  Michigan  E.  Co.  X-5535,  April  27, 1915,  order  approving  map 
showing  relocated  line  on  Allegan-Battle  Creek  division. 

Ee  Detroit,  B,  a  &  W.  E.  Co.  D-587,  Jime  20, 1916,  order  approv- 
ing map  showing  ext^ision  of  railroad  in  Lamotte  township. . 

Ee  Michigan  E.  Co.  X-6655,  Sept.  26,  1916,  approval  of  plans 
showing  proposed  change  in  location  of  derail  from  85  feet  to  60  feet, 
in  their  tracks  north  of  the  Detroit,  Grand  Haven  &  Milwaukee  Eail- 
way  and  Michigan  Eailway  crossing  in  the  city  of  Owosso, 

Minnesota. — Ee  Northern  P.  E.  Co.  Nov.  1,  1915,  railroad  au- 
thorized to  ^construct  a  bridge  with  comers  of  less  tiian  statutory 
clearances  in  place  of  an  old  bridge  of  the  same  height. 

Ee.  Chicago,  M.  &  St.  P.  E.  Co.  Nov.  20,  1916,  railroad  permitted 
to  operate  its  cars  on  a  siding  upon  which  posts  were  constructed  by 
an  industry  with  less  lateral  clearances  than  provided  by  statute, 
where  reconstruction  would  be  expensive  and  the  present  arrange- 
ment facilitated  loading  and,  as  operated^  did  not  endanger  the  train* 
men. 

Ee  Chicago,  G.  W.  E.  Co.  A-1822,  Dec.  22,  1915,  railroad  au- 
thorized to  operate  its  train  upon  the  side  track  of  the  Hormel  Pack- 
ing Plant  in  Austin  having  a  side  clearance  of  from  6.82  to  7.12 
feet  where  the  shifting  of  the  concrete  foundation  of  column  support- 
ing an  icing  track  would  be  expensive  and  the  operation  of  trains  at 
low  speed  insures  safety  to  trainmen. 

Ee  Duluth  &  I.  E.  E.  Co.  Jan.  4,  1916,  railroad  released  from  the 
provision  of  the  clearance  law  and  authorized  to  construct  the  doors 
of  ship  building  at  Two  Harbors  with  a  clearance  of  11  feet  9  inches 
wide  and  16  feet  9  inches  high  where  trains  are  taken  in  and  out  by 
cables  and  no  employees  are  required  to  ride  on  the  top  or  sides  there- 
of. 

Ee  Northern  P.  E.  Co.  Jan.  24,  1916,  order  approving  the  con- 
struction of  a  bridge  near  Crookston  having  less  than  statutory  clear- 
ances, where  it  was  neither  proper  nor  necessary  for  any  trainman  to 
P.U.R.1916F. 
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be  on  the  sides  of  the  car  while  operating  across  the  bridge  and  the 
portion  of  the  line  aifected  was  not  used  for  switching. 

Re  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  No.  A-1898,  Feb.  29, 
1916,  railroad  authorized  to  construct  a  freight  car  repair  shop  at 
Shorehara  with  doors  having  a  less  clearance  than  provided  by  stat- 
ute where  trainmen  do  not  ride  into  the  shop  upon  the  top  or  side  of 
cars,  and  the  speed  of  cars  will  not  be  over  100  feet  to  the  minute. 

Re  Northern  P.  R.  Co.  March  ?,  1916,  pursuant  to  chapter  171  of 
the  Laws  of  Minnesota  for  1915,  the  Minnesota  Commission  permit- 
ted railroads  to  depart  from  the  clearance  requirements  of  chapter 
307  of  the  Laws  of  1913  in  certain  specified  cases. 

Re  Great  Northern  R.  Co.  March  13,  1916,  order  approving  plans 
and  specifications  for  turntable  with  less  than  statutory  clearances 
where  construction  with  greater  clearance  would  make  the  turntable 
unwieldy  and  heavy  to  work,  and  the  proposed  clearance  was  not 
dangerous  to  employees. 

Re  Chicago,  M.  St.  P.  &  0.  R.  Co.  March  13,  1916,  order  author- 
izing railroad  to  construct  standard  deck  for  steel  bridges  with  guard 
timbers  having  less  than  statutory  clearances  where  the  guard  timber 
was  constructed  at  a  reasonable  distance  from  rails  and  would  not 
endanger  employees  or  passengers. 

Re  Northern  P.  R.  Co.  March  17,  1916,  railroad  authorized  to 
construct  and  operate  its  head  frames  with  less  than  statutory  clear- 
ances in  conformity  with  the  plan  adopted  by  order  of  the  Commis- 
sion February  3, 1914. 

Be  Chicago,  St.  P.  M.  &  0.  R.  Co.  July  28,  1916,  order  establish- 
ing standard  clearance  of  passenger  platforms. 

Both  the  Railroad  and  Warehouse  Commission  and  the  trial  court 
found  as  a  fact  that  the  Minneapolis  Eastern  Railway  is  one  of  the 
terminal  facilities  of  the  "Milwaukee"  and  "Omaha"  railway  systems 
at  Minneapolis.  Held,  that  the  fact  that  these  companies  furnished 
all  the  funds  for  constructing  the  Eastern  and  own  all  its  capital 
stock  and  bonds,  taken  in  connection  with  the  restrictions  iinposo<l 
upon  it  by  the  contract  under  which  it  was  constructed  and  the  rights 
and  powers  secured  to  these  companies  by  such  contract  and  with 
the  facts  disclosed  as  to  the  manner  in  which  it  is  managed,  con- 
trolled, and  operated,  is  sufficient  to  sustain  such  finding.  Minne- 
apolis Civic  &  Commerce  Asso.  v.  Chicago,  M.  &  St.  P.  R.  (^o. 
(1916)  —  Minn.  — ,  158  N.  W.  817. 

Mississippi, — Charleston  v.  Yazoo  &  M.  Valley  R.  Co.  No.  4198, 
Aug.  1,  1916,  approval  of  plans  and  specifications  for  the  moving 
of  depot  and  making  same  more  commodious. 

Nebraska. — Re  Chicago,  B.  &  Q.  R.  Co.  Application  No.  2585,  Jan. 
28,  1916,  order  approving  plans  for  the  construction  of  various 
bridges. 

New  Hampshire^— Keefe  v.  Sullivan  County  R.  Co.  D-308,  Julv 
P.U.R.1916F. 
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20,  1916,  order  dismissing  petition  that  the  location  of  the  yard  and 
side  tracks  of  railroad  company  be  changed  in  order  to  avoid  taking 
of  any  of  petitioner's  land. 

New  York,  First  District— Re  Long  Island  E.  Co.  Case  No.  1262, 
Jnne  15,  1916,  order  authorizing  the  acceptance  of  bid  of  H.  J.  Mid- 
len  Contracting  Company  for  the  excavation  and  paving  of  Farmers 
Avenue  at  Hollis. 

Re  Railroads  ft  Street  R.  Cos.  Case  No.  2095,  July  27,  1916,  order 
requiring  periodical  inspection  of  elevated  structures  and  bridges. 

Re  New  York  C.  R.  Co.  Case  No.  1929,  Aug.  23,  1916,  resolution 
approving  of  plans  and  specifications,  for  the  construction  of  the  new 
Wakefield  passenger  station  and  facilities  at  241st  Street  in  New 
York. 

Re  New  York  C.  R.  Co.  Case  No.  1929,  Aug.  23,  1916,  order  re- 
solving approval  of  bid  of  John  Thatcher  &  Son  for  the  construc- 
tion of  the  new  Wakefield  passenger  station  and  facilities  at  241st 
street.  New  York. 

Re  New  York  C.  R.  Co.  Case  No.  1929,  Sept.  21,  1916,  resolution 
approving  plan  for  temporary  footbridge  and  stairs  over  the  changed 
line  of  railroad  at  East  24l8t  street  in  New  York. 

New  York,  Second  District — Re  New  York  C.  R.  Co.  Case  No. 
494-6,  Oct  4,  1915,  railroad  authorized  to  operate  coal  burning 
locomotives  in  connection  with  its  work  of  widening  certain  portions 
of  the  roadbed  upon  the  Carthage  &  Adirondack  branch,  the  Con- 
servation Commission  having  signified  its  approval,  upon  the  condi- 
tion that  such  locomotives  be  followed  by  a  patrolman,  that  each, 
locomotive  be  inspected  daily  by  inspectors  of  the  company,  that  each 
locomotive  in  service  be  inspected  by  the  Public  Service  Commission, 
and  that  permission  be  subject  to  withdrawal  on  twelve  hours'  notice 
provided  weather  conditions  become  dry  and  there  is  danger  of  fire, 
and  that  this  permission  be  subject  to  cancelation  in  case  any  fires 
are  started. 

lie  Scarsdale,  Case  No.  5076,  Oct.  7,  1915,  order  authorizing  the 
removal  of  an  existing  bridge  and  the  construction  of  a  new  bridge 
according  to  plans  submitted ;  entire  expense  to  be  borne  by  the  town 
as  provided  in  agreement  submitted  with  petition;  no  part  thereof 
to  be  borne  by  the  state. 

Re  Delaware,  L.  &  W.  R.  Co.  Case  No.  5356,  Jan.  6,  1916,  order 
authorizing  railroad  to  lay,  construct  and  maintain  at  grade  a  switch 
track  or  siding  upon  and  along  a  public  street  in  Buffalo,  and  to 
exercise  the  right,  privileges  and  franchises  granted  by  the  city. 

Re  Whitesboro,  Case  No.  5377,  Jan.  13, 1916,  order  directing  New 
York  State  Railways  to  put  its  track  in  the  Village  of  Whitesboro  in 
proper  condition  for  transportation  of  passengers  upon,  over  and 
along  said  track  in  safety,  comfort  and  convenience. 

Re  New  York  State  R.  Co.  Case.  No.  2371,  Jan.  13,  1916,  order 
P.U.R.1916F. 
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directing  that  the  construction  of  a  substation  shall  be  considered  as 
full  compliance  with  the  provisions  of  subdivision  (e)  of  paragraph 
(10)  of  order  dated  May  25,  1911,  requiring  the  construction  of  a 
new  transformer  station. 

Ee  New  York,  N.  H.  &  H.  R.  R  Oo.  Case  No.  5398,  Jan.  20  and 
25,  1916,  joint  order  directing  railroad  to  wire  and  put  in  operation 
before  May  1, 1915,  fifty  of  the  sixty-five  multiple  unit  cars  operated 
between  Larchmont  and  the  City  of  New  York  and  that  the  remain- 
ing fifteen  be  rewired  and  put  in  operatiim  before  June  1,  1916 ; 
order  to  take  effect  when  concurred  in  by  not  less  than  three  mem- 
bers of  ieach  Commission.    . 

Re  New  York  C.  R.  Co.  Case  No.  5423,  March  7,  1916,  order  au- 
thorizing the  construction  of  switch  track  at  grade  on  Railroad  Ave. 
in  the  city  of  Dunkirk  and  approving  the  exercise  ctf  a  franchise 
therefor. 

Re  New  York  C.  R.  Co.  Case  494-G,  May  18, 1916,  order  granting 
permission  to  operate  coal  burning  locomotives  Nos.  2404,  2411  and 
2792  in  ballast  operations  on  the  Adirondack  division  between  Owls 
Head  and  Whippleville  under  specified  conditions. 

Re  New  York  C.  R.  Co.  Case  No.  494,  May  18, 1916,  order  exempt- 
ing railroad  company's  inspection  locomotive  No.  24,  from  tiie  uae  of 
oil  as  fuel  providing  that  the  spark-arresting  appliance  and  ash  pan 
are  maintained  in  first-class  condition. 

Re  Long  Island  R.  Co.  Case  No.  1848,  March  23, 1916,  order  deny- 
ing application  to  reduce  the  clearance  for  an  overhead  crossing  in 
'  Oyster  Bay  to  less  than  21  feet. 

Re  International  R  Co.  Case  No.  5431,  March  28,  1916,  order 
authorizing  railway  to  construct  a  double  track  street  surface  railroad 
on  specified  streets  in  the  city  of  Buffalo  and  to  exercise  the  privileges 
granted  by  franchises  therefor  subject  to  the  conditions  thereof,  it 
appearing  that  such  construction  was  very  necessary  for  taking  pas- 
sengers from  the  railroad  station  and  the  dock  to  business  and  residen- 
tial sections  of  the  city ;  and  no  opposition  was  offered  thereto. 

Re  New  York  C.  R.  Co.  Case  No.  494-G,  July  5,  1916,  order 
granting  permission  to  railroad  company  to  operate  coal  burning  loco- 
motives, Nos.  2404,  2411,  and  2792  in  connection  with  ballast  opera- 
tions on  the  Adirondack  division  between  Owls  Head  and  Whipple- 
ville. 

Re  Hudson  Valley  R.  Co.  Case  No.  5689,  Sept.  20,  1916,  order 
approving  the  declaration  of  abandonment  by  railroad  company  of 
that  portion  of  its  lines  between  Ballston  Jimction  and  the  town  of 
Milton  and  the  highway  in  the  city  of  Saratoga  Springs. 

Oklahoma.— In  Re  Union  Depot,  Cause  No.  2386,  Order  No.  1027, 
March  6,  1916,  the  Oklahoma  Commission  stated  that  the  city  coun- 
cil and  not  the  Commission  was  the  proper  body  to  primarily  deal 
P.U.R.1916F. 


Digitized  by 


Google 


APPENDIX-  993 

with  the  elevation  of  a  railroad  right  of  way  in  a  city  where  no  ques- 
tion of  safety  to  the  traveling  public  was  involvqcj. 

Philippines. — The  Philippine  Islands  Commission  refused  to  re- 
quire a  railroad  operating  trains  on  its  own  right  of  way  to  equip 
its  locomotives  with  fenders  of  the  type  used  on  street  cars  rather  than 
fenders  of  the  type  generally  used  on  locomotives,  it  appearing  that 
the  necessary  precautions  were  taken  at  public  crossings  and  at  sta- 
tions.   Joaquin  v.  Manila  R.  Co.  Case  No.  215,  June  8,  1916. 

Rhode  l8l<md.~'Re  Rhode  Island  Co.  No.  302,  Sept  20,  1916, 
order  ^.uthoriziijg  construction  of  a  track  in  Angell  and  Brook  streets 
in  Providence  across  certain  streets,  highways,  turnpikes  or  traveled 
ways  at  grade. 

In  Re  New  York,  N.  H.  &  H.  R.  Co.  No.  232,  Nov.  17,  1915, 
authorization  to  operate  on  its  passenger  trains,  certain  Interstate 
Commerce  Commission  inventory  cars  equipped  with  Baker  heaters. 

Re  New  York,  N.  H.  &  H.  R.  Co.  No.  239,  Dec.  22,  1915,  order 
authorizing  operation  of  certain  cars  equipped  with  caboose  stoves  in 
passenger  trains  in  connection  with  the  inventory  work  of  the  In- 
terstate Commerce  Commission. 

Texas.— Re  Roby  &  N.  R.  Co.  Circular  No.  4924,  Feb.  21,  1916, 
order  giving  notico  that  the  Roby  &  Northern  Railway  Company  is 
duly  chartered  as  a  common  carrier  and  subject  to  the  laws  and  rules 
of  the  Commission  and  the  duty  of  all  other  railroad  companies  and 
receivers  operating  lines  of  railroad  in  this  state  to  at  once  receive, 
bill  and  transport,  under  through  billing  and  under  through  rates  as 
lawfully  prescribed  and  applicable,  all  freight  traffic  tendered  to  tJiem 
for  transportation  to  or  from  points  on  said  Roby  and  Northern  Rail- 
way. 

TfiwAin^^on.— Merchant's  Exch.  v.  Northern  P.  R.  Co.  No.  4035, 
May  21,  1916,  minimum  loading  weight  for  carload  shipments  of 
flour  and  mill  products  consisting  of  26  articles  manufactured  from 
alfalfa,  barley,  beets,  corn,  clover,  wheat,  buckwheat,  potatoes,  oats 
and  rye  increased  from  15  tons  to  18  tons. 

Wisconsin, — Qunderson  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co. 
Nov.  27,  1915,  railroads  ordered  to  provide  sufficient  culverts  or 
ditches  on  its  right  of  way  through  a  farm  to  drain  the  land  and  to 
prevent  damage  by  flood.  It  has  since  been  held  in  Chicago  &  N.  W. 
R.  Co.  V.  Railroad  Commission  (1916)  162  Wis.  91,  P.U.R.1916C, 
595,  155  N.  W.  941,  that  the  Commission  has  no  jurisdiction  to  en- 
force §  1388b  of  the  statutes  relative  to  drainage. 

Williamson  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  Dec.  22, 
1915,  railroad  ordered  to  construct  and  maintain  good  and  sufficient 
fences  on  each  side  of  its  right  of  way  between  Centuria  and  Mill- 
town  adjacent  to  premises  which  are  cultivated  or  used  for  pasture, 
where  the  original  fences  which  had  not  been  constructed  as  speci- 
P.U.R.1916F.  63 
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fied  by  statute,  had  deteriorated  beyond  repair  and  were  insufficient 
to  prevent  cattle  from  wandering  upon  the  right  of  way. 

Iron  Ridge  v.  Chicago,  M.  &  St.  P.  R.  Co.  July  2S,  1916,  order 
directing  railroad  company  to  provide  suitable  and  adequate  drain- 
age for  the  stfbway  under  track  at  Pleasant  Street  in  Iron  Ridge. 

Re  Chicago,  St.  P.  M.  &  0.  R.  Co.  Aug.  2,  1916,  order  approving 
specifications  for  the  construction  of  railroad  on  changed  route  b*^ 
tween  Chippewa  Palls  and  Jim  Falls. 

Re  Great  Northern  R.  Co.  Aug.  21,  1916,  order  directing  railroad 
company  to  construct  goods  and  sufficient  right  of  way  fences. 

Rates. 

a.  Electricity. 

b.  Electric  railways^  street  and  interurbaiu 

c.  Express. 

d.  Gas. 

e.  Heating. 

f.  Interurban  railways. 

g.  Irrigation, 
h.  Natural  gas. 

i.  Railroads ;  passenger  and  baggage. 

j.  Steamships. 

k.  Street  railways. 

1.  Telegraphs. 

m.  Telephones. 

n.  Warehouse. 

o.  Water. 

a.  Electricity. 

California, — ^Re  Ghriest,  Decision  No.  3463,  Application  No.  2239, 
June  27,  1916,  order  authorizing  increase  in  electric  rates  in  Ban- 
ning. 

Samuels  v.  Novato  Light  &  P.  Co.  Decision  No.  3610,  Case  No 
940,  Aug.  31, 1916,  complaint  in  reference  to  unreasonable  and  exces- 
sive rates  for  electric  energy  in  the  town  of  Novato,  dismissed,  it 
appearing  that  an  investigation  showed  that  defendants  were  re- 
ceiving only  a  very  small  return  upcm  tJie  investment  and  were  ren- 
dering first-class  service. 

Re  Sorenson,  Decision  No.  3611,  Application  No.  2260,  Aug.  31, 
1916,  order  granting  permission  to  discontinue  all  flat  rates  and  to 
install  meters  and  establish  meter  rates,  in  Oakland. 

Georgia, — An  order  of  the  Railroad  Commission,  fixing  a  sched- 
ule of  rates  to  be  charged  by  public  service  companies  in  a  given 
municipality,  is  not  invalid  solely  because  a  contract  holder  of  one  of 
the  public  service  companies  was  not  made  a  party  and  notified 
P.U.R.1916F. 
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of  the  proceedings  before  the  Commission.  Union  Dry  Goods  Co.  v. 
Georgia  Public  Service  Corp.  (1916)  —  Ga.  — ,  89  S.  E.  779. 

In  Union  Dry  Goods  Co.  v.  Georgia  Pnblic  Service  Corp.  (1916) 
—  Ga.  — ,  89  S.  E.  779,  it  was  held  that  increased  rates  for  electricity 
fixed  by  the  Commission  should  be  presnmed  to  be  reasonable,  and 
therefor  the  order  for  the  increase  was  valid  and  superseded  a  contract 
made  under  the  lower  rates  19  months  before.  It  was  also  held  that 
the  presumption  was  not  overcome  by  ^^evidence  that  at  the  time  of 
making  the  contract  the  parties  acted  in  good  faith,  and  that  the  con- 
tract was  made  at  the  solicitation  of  the  Public  Service  Corporation, 
which  was  also  making  similar  contracts  with  other  customers  in  the 
city  at  lower  rates  than  those  made  with  plaintiff,  and  that  the 
conventional  rate  paid  by  the  plaintiff  afforded  the  Public  Service 
Corporation  a  fair  and  reasonable  profit  for  the  service  and  electricity 
fumished.^^ 

Illinois.— He  Abbott  Light  &  P.  Co.  No.  4000,  April  7, 1916,  order 
fixing  rates,  with  minimum  bill,  for  rural  territory  in  vicinity  of 
Petersburg. 

Be  Bowen  Electric  Co.  No.  6448,  Sept.  5,  1916,  order  approving 
rate  schedule  I.  P.  U.  C.  1,  establishing  rates  for  electric  service  in 
the  village  of  Bowen. 

Re  Royal  Light  &  P.  Co.  No.  6070,  Sept.  5,  1916,  order  putting 
in  effect  the  proposed  advance  of  rates  for  electric  service  in  Delavan, 
as  stated  in  schedule  I.  P.  U.  C.  1. 

Re  Edwards  River  Power  Co.  No.  5359,  Sept.  15,  1916,  order  per- 
manently suspending  rate  schedule  I.  P.  U.  C.  1,  in  the  village  of 
Aledo  Junction. 

Re  Matherville  Light  &  P.  Co.  No.  5340,  Sept.  15,  1916,  order 
permanently  suspending  schedide  I.  P.  U.  C.  1,  of  electric  rates  in 
Matherville. 

Re  Central  Illinois  Public  Service  Co.  No.  5500,  Sept.  15,  1916, 
order  approving  rate  schedule  I.  P.  U.  C.  1,  establishing  rates  for 
electric  service  rendered  in  the  city  of  Waverly. 

Re  Galesburg  R.  Lighting  &  P.  Co.  No.  5518,  Sept.  15,  1916,  ap- 
proval of  rates  schedule  I.  P.  U.  C.  1,  proposing  a  reduction  of  rates 
for  electric  service  in  the  city  of  Galesburg. 

Royalton  v.  Mitchell,  as  owner  and  operator  of  the  electric  utility 
in  Royalton,  No.  4219,  Sept.  15,  1916,  order  authorizing  a  schedule 
of  electric  rates  to  be  given  a  trial  application  for  period  of  at  least 
one  year  in  Royalton,  all  meters  to  be  owned  and  maintained  by 
respondent.  Commissioner  Shaw  said  that  the  schedule  of  electric 
rates  in  effect  prior  to  January  1, 1915,  "provided  rates  for  carbon  and 
tungsten  lamps  which  were  comparable  on  the  basis  of  candle  power, 
but  not  comparable  on  the  basis  of  cfurrent  consumption  of  the  two 
types  of  lamps,  which  fact  would  indicate  in  effect,  that  the  rate,  in- 
P.U.R.1016F. 
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stead  of  being  stated  upon  a  wattage  consumption  basis,  was  stated 
upon  a  candle  power  basis.  Such  a  basis  for  stating  the  rates  would, 
of  course,  give  the  utility  the  full  advantage  of  all  improvements  made 
in  the  type  of  lamps,  due  to  the  progress  of  the  art,  since  such  im- 
provements usually  Jesuit  in  a  less  consumption  per  caAdle  power.'^ 

In  Be  Matherville  Light  &  P.  Co.  No.  5338,  Sept  22, 1916,  order 
permanently  suspending  rate  schedule  I.  P.  U.  C.  1,  proposing  to  fix 
electric  rates  for  villages  of  Gilchrist,  Wanlock,  Burgess,  Norwood, 
Wood  Valley  and  Alexis  Junction,  Commissioner  Shaw  said :  "A  so- 
called  step  rate  of  itself  is  inherently  discriminatory  in  character,  in 
that  a  user  of  a  low  consumption  may  accumulate  monthly  bills  which 
exceed  those  of  a  user  of  higher  consumption.  Such  an  unfairly  dis- 
criminatory rate  should  be  eliminated.'^ 

He  Illinois  Northern  Utilities  Co.  No.  6671,  Sept.  28,  1916,  ap- 
proval of  proposed  change  of  rates  for  electric  service  rendered  in  the 
city  of  Sterling  as  stated  in  rate  schedule  I.  P.  U.  C.  No.  1. 

Re  Central  Illinois  Public  Service  Co.  No.  6572,  Oct.  5,  1916, 
order  approving  rate  schedule  I.  P.  U.  C.  1,  establishing  control  of 
flat  rate  for  $1  per  month  for  electrical  energy  consumed  by  any 
residential  consumer  whose  premises  may  be  wired  for  seven  outlets 
or  less  through  a  one  hundred  watt  ^^imiter^'  in  specified  municipal- 
ities. 

Indiana, — ^Ee  Marion  Light  &  Heating  Co.  No.  2325,  Aug.  25, 
1916,  order  approving  rates,  rules  and  regulations'  for  electric  serv- 
ice at  Matthews,  Gaston  and  Fowlerton. 

Maine.— Re  York  County  Power  Co.  C  No.  13,  Sept.  29,  1916, 
approval  of  contract  with  city  of  Sapo  for  street  lighting  for  a  term 
of  5  years. 

New  York,  Second  District. — ^Re  Boquet  Electric  Power  Co.  No. 
EL-14,  June  3,  1916,  approval  of  P.  S.  C.  No.  2,  establishing  a  gen- 
eral rate  schedule  for  electricity. 

Re  Clean  Electric  Light  &  P.  Co.  No.  E1.-15,  June  15,  1916,  ap- 
proval of  order  establishing  rates  for  electricity  for  general  lighting 
purposes  in  the  villages  of  Hinsdale,  Ischua,  and  Franklinville. 

He  Pulton  Light,  Heat  &  P.  Co.  No.  E1.-17,  Aug.  21,  1916,  ap- 
proval of  1st  revised  leaf  No.  20  providing  for  change  in  electric  rate. 

Re  Northern  Westchester  Lighting  Co.  No.  E1.-16,  Aug.  21,  1916, 
approval  of  4th  revised  leaves  Nos.  2  and  2-A  and  original  leaf  No. 
22,  providing  for  rates  for  electricity. 

Long  Beach  v.  Long  Beach  Power  Co.  Case  No.  5478,  Aug.  24, 
1916,  complaint  as  to  the  price  charged  for  lighting  streets  of  Ix)ng. 
Beach  by  electricity  dismissed,  it  appearing  that  no  return  on  the 
P.U.R.1016F. 
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original  investment  has  ever  been  earned,  and  that  no  way  is  open 
to  respondent  to  increase  its  revenue  or  decrease  the  cost  of  opera- 
tion. 

Oklahoma. — Miller  v.  Muskogee  Gas  &  E.  Co.  Cause  N*o.  2431, 
Order  No.  1104,  Aug.  24,  1916,  dismissal  of  complaint  in  reference 
to  rates  charged  for  electricity  and  gas,  it  appearing  that  the  electric 
rates  had  been  reduced  subsequent  to  the  hearing  in  this  case  and 
that  the  reasonableness  of  gas  rates  can  only  be  determined  by  com- 
parison with  other  rates  throughout  the  state,  which  at  the  present 
time  compare  favorably. 

Rhode  Island.— Re  Westerly  Light  &  P.  Co.  No.  300,  Sept.  6, 
1916,  approval  of  tariffs  E.  I.  P.  TJ.  C.  Nos.  12,  13  and  14  for  the 
purpose  of  reducing  the  maximum  lighting  rates  from  14  cents  to 
12  cents  per  kilowatt  hour. 

Wisconsin. — Ee  Neshonoc  Light  &  P.  Co.  Aug.  18,  1916,  order 
approving  increase  in  rates  for  electricity. 

b.  Electric  railways,  street  and  interurSan. 

Arizona. — Bailroads  are  entitled  to  a  return  of  at  least  6  per  cent. 
Ee  Arizona  E.  Passenger  Bates,  Docket  No.  155,  May  27,  1916. 

Illinois. — Ee  Galesburg  &  K.  Electric  E.  Co.  No.  3041,  Jan.  6, 
1916,  authorizing  a  company  operating  a  nine-mile  electric  inter- 
urban  railway  to  continue  in  effect  rates  for  packages  and  freight 
which  were  higher  than  the  Commissioner's  schedule  of  maximum 
freight  rates  where  such  rates  were  reasonable  and  had  been  in  effect 
for  10  years. 

Indiana. — ^Neither  the  Indiana  statutes  nor  public  policy  prevents 
a  passenger  on  an  interurban  railway  from  mtdcing  his  journey  and 
paying  his  fare  by  stages,  to  secure  the  local  rates  the  sum  of  which 
is  less  than  the  through  rate.  Brown  v.  Terre  Haute,  I.  &  E.  Trac- 
tion Co.  (1915)  —  Ind.  App.  — ,  110  N.  B.  703,  rehearing  denied 
in  (1916)  —  Ind.  App.  — ,  113  N.  E.  313. 

Nebraska. — Ee  Omaha,  L.  &  B.  B.  Co.  Application  No.  2605,  Jan. 
22,  1916,  interurban  railway  company  authorized  to  discontinue  the 
sale  of  10  tickets  for  45  cents  and  to  establish  a  minimum  fare  of  5 
cents  where  operating  expenses,  exclusive  of  depreciation,  have  for 
several  years  exceeded  its  income  and  no  objection  was  filed. 

New  Jersey. — ^Ee  New  Jersey  &  P.  Traction  Co.  Dec.  14,  1915, 
application  to  increase  fares  from  15  to  20  cents  between  Trenton  and 
Princeton  denied,  where  an  increase  to  16  c^ts  had  recently  been 
granted  and  it  was  not  yet  apparent  that  the  revenue  desired  was  not 
obtained  thereby. 

Bradley  Beach  v.  Atlantic  Coast  Electric  R  Co.  Feb.  9,  1916,  prac- 
tice of  charging  passengers  from  Bradley  Beach  an  extra  five  cent 
P.U.R.1916F. 
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fare  to  pointe  along  the  line  of  Cookman  avenue  in  Asburj  Park 
held  unjust  and  unreasonable. 

New  York,  Second  District. — Fayetteville  v.  Sjrracuse  &  Suburban 
B.  Co.  Case  No.  5205,  Sept.  29,  1915^  order  suspending  until  the 
first  day  of  December,  1915,  proposed  tarifE  increasing  passenger  rate 
fares. 

Fayetteville  v.  Syracuse  &  Suburban  R.  Co.  Case  No.  5205,  Dec. 
7, 1915,  order  vacating  suspension  on  tariffs  P.  S.  C.  2  N.  Y.  No.  14, 
increasing  railway  passenger  fares  upon  condition  that  such  tariff 
be  amended  to  provide  for  the  issuance  of  family  coupon  books  as 
agreed  to  by  complainant, 

Amidon  v.  Warren  &  J.  St  R.  Co.  Case  No.  5136,  Feb.  15,  1916, 
order  dismissing  complaint  that  a  10  cent  electric  railway  fare 'between 
the  city  of  Jamestown  and  the  village  of  Frewsburg  is  unreasonable, 
excessive,  or  unjust,  the  Commission  holding  that  such  fare  of  10  cents 
should  not  be  reduced  where  the  character  of  the  roadway  has  made 
the  construction  and  maintenance  of  the  line  cost  far  in  excess  of 
other  portions  of  the  railroad,  the  territory  between  the  communities 
is  sparsely  settled  and  transfer  privileges  imposed  by  the  city  chartc 
prevent  the  railroad  from  deriving  any  benefit  from  the  traffic. 

Re  Auburn  &  S.  Electric  R.  Co.  No.  6026,  May  9, 1916,  as  amended 
May  22,  1916,  approval  of  P.  S.  C.  No.  19,  establishing  a  local 
freight  tariff  of  class  and  commodity  rates. 

Re  Auburn  &  S.  Electric  R.  Co.  No.  6025,  May  9, 1916,  as  amended 
May  22, 1916,  approval  of  P.  S.  C.  No.  18,  establishing  a  joint  freight 
tariff  of  class  and  commodity  rates. 

Re  International  R.  Co.  No.  6028,  May  24,  1916,  approval  of 
P.  S.  C.  No.  62,  establishing  a  joint  freight  tariff  of  less  than  carload 
class  and  commodity  rates. 

Re  Buffalo,  L.  &  R.  R.  Co.  No.  6027,  May  24,  1916,  approval  of 
P.  S.  C.  Xo.  22,  establishing  a  joint  freight  tariff  of  class  and  com- 
modity rates. 

Re  Plattsburgh  Traction  Co.  No.  6050,  June  8,  1916,  approval  of 
supplement  Xo.  31  to  P.  S.  C.  No.  8,  providing  a  regulation  cover- 
ing the  transportation  of  passengers  between  points  within  the  limits 
of  the  city  of  Plattsburgh: 

Ohio. — A  valid  municipal  franchise  accepted  by  an  interurban 
railway  providing  for  a  five  cent  fare,  in  either  direction  between  any 
point  in  the  village  and  the  city  terminus  upon  annexation  of  the 
village  to  the  city  constituted  a  contract  fixing  the  rates  which  the 
court  was  bound  to  enforce.  Interurban  R.  &  Terminal  Co.  v.  Cin- 
cinnati (1915)  —  Ohio  Si  —,.112  N.  E.  186. 

Philippine  Islands. — A  railroad  bill  of  lading  may  properly  au- 
thorize the  station  agent  at  destination  to  alter  it  by  correcting  the 
classification  of  the  merchandise,  and  the  amount  due  according  to 
the  change.  Ordoveza  v.  Manila  R.  Co.  Case  No.  308,  Aug.  10, 1916. 
P.U.R.1918F. 
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Street  railway  transfers  will  not  be  required  to  be  given  at  a  non- 
intersecting  point  on  the  line,  to  permit  passengers  to  walk  across 
a  bridge  to  save  time  from  the  circuitous  route,  where  only  3  min- 
utes will  be  saved  and  there  is  no  great  demand  for  the  ^ansfers. 
Robertson  v.  Manila  Electric  B.  &  Light  Co.  Case  No.  796,  Aug.  11, 
1916. 

A  street  railroad  should  adopt  devices  to  prevent  abuse  of  transfers 
at  a  nonintersecting  point  on  a  line  rather  than  to  urge  abuse  as  a 
ground  for  nonissuance  of  transfers,  if  they  are  otherwise  required  by 
the  public  interest.    Ibid. 

Wisconsin. — ^A  street  railway  city  fare  limit  will  not  be  required 
to  be  extended  into  suburban  territory  on  one  line  to  conform  to 
extensions  on  other  lines  where  the  city  operation  of  the  first  line 
is  at  a  loss,  the  return  on  city  operation  for  the  whole  system  is 
declining,  and  a  substantial  rate  reduction  has  been  made.  Tower  v. 
MilwauJcee  Electric  B.  &  Light  Co.  April  19,  1916. 

c.  Express. 

Colorado. — ^Re  Advances  in  Express  Commodity  Bates,  Investiga- 
tion and  Suspension  Docket  No.  5,  Aug.  23,  1916,  order  suspending 
schedule  of  new  express  rates  vacated  as  to  all  commodities  except 
laundry,  fruits,  and  vegetables  upon  which  further  investigation  will 
be  held. 

Louisiana. — ^Ee  American  Exp.  Co.  N*o.  2509,  Order  No.  2005, 
May  24,  1916,  order  approving  the  putting  into  effect  of  Supplement 
No.  1,  to  OflBcial  Express  Classification  No.  24. 

Be  Wells,  P.  &  Co.  No.  1516,  Order  No.  2004,  May  24,  1916,  order 
establishing  second  class  rates  on  candy  as  shown  in  OflBcial  Express 
Classification  No.  24,  and  canceling  first-class  pound  rates  as  shown 
in  L.  B.  C.  No.  40. 

Maine. — Be  Bennett's  Express,  Sept.  19,  1916,  order  authorizing 
the  filing  of  schedule  which  shall  be  open  to  public  inspection  showing 
rates,  tolls,  and  charges  for  any  service  performed  by  him. 

Mississippi. — Be  Southern  Exp.  Co.  No.  4322,  May  3,  1916,  ap- 
proval of  Supplement  No.  1,  to  Official  Express  Classification  No.  24, 
I.  C.  C.  No.  A-1639. 

Nebraska. — ^Be  Morris  Transfer  Co.  Application  No*  2894,  Sept. 
8,  1916,  order  granting  authority  to  amend  express  tariflE  sheet. 

New  Hampshire. — ^Re  Express  Bates,  D-189,  Order  No.  528,  May 
18,  1916,  order  amending  Order  No.  352,  of  July  8,  1914,  so  as  to 
permit  tariffs  N.  H.  P.  S.  C.  No.  19  and  N.  H.  P.  S.  C.  No.  20  to 
become  effective  for  the  purpose  of  correcting  inequalities  in  existing 
rates. 

New  YorTe,  Second  District — Paulding  v.  Adams  Exp.  Co.  Case 
No.  5252,  Jan.  18,  1916,  order  dismissing  complaint  against  the  can- 
celation of  a  special  express  rate  on  cider  from  Huntington  to  New 
P.U.R.1916F. 
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York  and  vacating  the  suspension  of  the  operation  of  regular  second 
classs  commodity  rates  in  relation  to  such  shipments  where  the  rate 
in  question  was  an  old  discriminatory  rate  and  every  other  article  of 
food  and  drink  from  Huntington  now  takes  the  regular  second  class 
rates  and  no  reason  was  apparent  why  any  exception  should  be  made. 

Ee  Airy,  No.  E-76,  Feb.  23,  1916,  order  approving  supplement 
No.  15,  to  P.  S.  C.  No.  78,  establishing  rates  on  second  class  com- 
modities butter,  cheese,  eggs,  celery  and  lettuce  between  various 
points. 

Re  Westcott  Exp.  Co.  No.  6091,  June  30, 1916,  approval  of  P.  S.  C. 
No.  21,  establishing  a  local  transfer  tariff  of  rates,  charges,  rules  and 
regulations  applying  in  Albany. 

0^10. — ^Re  Suspension  of  Ice  Cream  Rates,  I.  &  S.  Docket  No.  11, 
Sept.  26,  1916,  ordeir  for  adoption  of  rates  on  ice  cream  and  return 
of  empty  container  embodied  in  Official  Express  Classification  No.  24, 
Ohio  No.  66,  page  24,  item  39,  and  page  21,  item  26,  conforming 
to  the  rates  established  by  the  Interstate  Commerce  Commission. 

Oregon.— Re  Wells,  F.  &  Co.  F-458,  P.  S.  C.  Order  No.  77,  Feb. 
29,  1916,  order  authorizing  the  same  rate  on  fruit  and  vegetables 
between  Portland  and  Wendling  as  at  present  in  effect  between  Port- 
land and  Eugene,  namely  70  cents  per  100  pounds,  where  the  rail 
lines  between  Portland  and  Wendling  are  circuitous  and  involve 
changes  and  transfers  and  extra  service  to  serve  said  point. 

South  Dakota. — ^Re  Rates  of  Express  Co.  Docket  No.  F-338,  Aug. 
5,  1916,  application  of  express  companies  to  put  into  effect  a  system 
of  zone  and  block  rates  approved  by  the  Interstate  Commerce  Com- 
mission between  certain  cities  denied;  and  an  investigation  was 
ordered  by  the  Commission  on  its  own  initiative  for  the  purpose  of 
determining  and  fixing  a  fair,  just,  and  reasonable  basis  of  rates, 
rules,  and  regulations  to  apply  on  and  govern  the  intrastate  trans- 
portation of  express  and  freight  in  South  Dakota. 

Texas, — Circular  No.  4979,  May  12,  1916,  order  amending  Texas 
Classification  No.  2. 

d.  Gas. 

Arizona, — Re  Winslow  Gaslight  &  Heat  Co.  Docket  No.  340,  May 
13,  1916,  without  fixing  a  schedule  of  rates  the  Commission  author- 
ized a  newly  organized  company  to  establish  a  rate  of  $2  less  10  per 
cent  for  gas  which  was  the  rate  of  similar  utilities  until  ttie  above 
rates  were  suspended  or  modified  by  the  Commission  after  operaticm 
had  been  begun  and  a  suf&cient  time  bad  elapsed  to  present  costs  and 
conditions. 

California. — Re  Pacific  Gas  &  E.  Co.  Decision  No.  3034,  Appli- 
cation No.  1960,  Jan.  8,  1916,  order  authorizing  the  establishment 
of  a  schedule  of  rates  for  gas  supplied  in  the  districts  of  Chico,  Marys- 
P,UJ^.1916F. 
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ville,  Napa,  and  Colusa,  provided  that  if  complaint  is  made  concern- 
ing said  rates,  \hfi  matter  will  be  investigate  by  the  Commission. 

Easier  v.  Southern  California  Edison  Co.  Decision  No.  3093,  Case 
No.  699,  Feb.  14,  1916,  order  dismissing  complaint  that  gas  rates  in 
Santa  Monica  are  excessive  where  the  rates  charged  do  not  yield  the 
company  a  return  that  can  be  considered  excessive,  due  to  the  fact 
that  Santa  Monica  is  largely  a  summer  resort  and  has  a  large  number 
of  short  period  consumers,  and  during  a  large  part  of  the  year  a 
-considerable  number  of  inactive  meters  and  services,  which  has  re- 
sulted in  a  relatively  larger  investment  for  active  consumer  than 
would  result  if  a  more  stable  population  exists,  and  a  larger  operation 
cost  due  to  increased  labor  in  continually  changing  consumers. 

Re  Boardman  &  Leege,  Decision  No.  3455,  Application  No.  2329, 
Jime  23,  1916,  order  authorizing  increase  in  gas  rates. 

Illmois. — Gas  consumers  were  required  to  pay  the  cost  of  in- 
stalling standard  credit  meters,  requested  within  a  year,  in  place  of 
prepayment  meters,  but  the  company  was  not  allowed  to  charge  foi 
changes  made  thereafter  or  for  original  installation.  Se  Public 
Service  Co.  No.  4282,  Dec.  2, 1915. 

An  artificial  gas  company  was  authorized  to  continue  the  use  of 
prepayment  meters  at  a  rate  higher  than  standard  credit  meter  block 
rates,  provided  that  prepayment  consumers  were  periodically  notified 
of  the  difference;  the  continuance  of  the  prepayment  meter  rate  not 
being  an  increase  in  rates,  the  installation  being  at  the  option  of  the 
consumer,  and  differentiation  in  the  blocks  of  rates  being  impractical 
in  the  use  of  such  meters.  Re  Public  Service  Co.  No.  4282,  Dec.  2, 
J915. 

An  artificial  gas  company  was  permitted  to  reduce  its  rates  in  a 
village  to  comply  with  a  provision  of  the  franchise  ordinance  that 
rates  should  not  exceed  those  in  a  nearby  city.  Re  Public  Service 
Co.  No.  4282,  Dec.  2,  1915. 

Re  Consolidated  Light  &  P.  Co.  No.  4471,  Jan.  6,  1916,  gas  com 
pany  authorized  to  put  into  effect  a  new  schedule  of  rates  for  Ke- 
wanee,  which  maintained  a  rate  on  gas  served  through  prepayment 
meter  10  cents  per  thousand  feet  higher  than  through  plain  or  credit 
meters. 

Re  Galesburg  R.  Lighting  &  P.  Co.  No.  4543,  Jan.  13,  1916, 
order  authorizing  temporary  establishment  of  gas  rates  arranged  be- 
tween the  city  and  the  utility  pending  a  hearing  ordered  to  be  held 
upon  the  reasonableness  thereof. 

Re  Canton  Gas  &  E.  Co.  No.  4654,  Feb.  3,  1916.  order  approving 
without  prejudice  to  further  action  a  rate  of  $1.10. per  1,000  cubic  feet 
per  month  for  illuminating  gas  service  with  a  discount  of  10  cents 
per  M.  feet  for  prompt  payment,  minimum  charge  25  cents 
per  month,  it  appearing  that  the  proposed  schedule  will  effect  a  reduc- 
tion in  illuminating  gas  in  Canton. 
P.U.R.1916F. 
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Ee  Qnincy  Gas,  Electric  &  Heating  Co.  No.  4340,^ Feb.  17,  1916, 
order  approving  the  installation  of  prepayment  gas  meters  only  npon 
the  written  application  of  the  consumer  and  permitting  a  charge  for 
gas  service  rendered  through  such  meters  at  a  rate  not  greater  than  10 
cents  per  thousand  cubic  feet  in  excess  of  the  rates  charged  for  gas 
service  rendered  through  regular  meters,  upon  condition  that  the 
prepa3rment  meter  be  removed  and  the  regular  meter  installed  with- 
out cost  to  the  consumer  upon  demand  and  the  application  for  pre- 
payment meters  signed  by  the  consumer  shall  have  printed  thereon 
the  terms  showing  the  excess  rates. 

Ee  Public  Service  Co.  No.  4466,  Feb.  22,  1916,  upon  the  joint 
application  of  a  gas  company  and  the  village  of  Oak  Park,  the  Illinois 
Commission,  without  passing  upon  the  reasonableness  of  the  rates  or 
upon  the  propriety  of  a  block  system,  authorieed  a  schedule  of  gas 
rates  for  Oak  Park  similar  to  the  schedule  approved  for  the  City  of 
Evanston,  August  5,  1915.  Evanston  v.  Public  Service  Co.  P.U.B. 
1915E,  309,  which,  although  effecting  a  reduction  in  rates  to  about 
80  per  cent  of  consumers,  by  the  establishment  of  a  minimum  rate 
of  75  cents  per  month,  effected  an  increase  to  those  using  less  than 
the  minimum  amount.  The  company  was  further  authorized  to  con- 
tinue a  prepayment  meter  rate  of  $1  per  100  cubic  feet  of  gas  upon 
condition  that  notice  that  such  rates  are  higher  than  credit  meter  rates 
be  periodically  served  on  prepayment  consumers  using  more  than  the 
minimum  and  that  the  company  make  no  charge  for  original  meter 
installations  nor  for  the  change  from  prepayment  to  credit  meters 
after  use  for  one  year.  Upon  the  consent  of  counsel  the  conditions 
imposed  were  the  same  as  provided  in  Ee  Public  Service  Co.  P.U.R. 
1916A,  400. 

Ee  Galesburg  E.  Lighting  &  P.  Co.  No.  4543,  March  22,  1916, 
order  approving  gas  rates,  rules^  and  conditions  of  service  for  the 
City  of  Galesburg  in  accordance  with  the  findings  of  an  arbitration 
board  appointed  pursuant  to  a  franchise  provision,  by  whose  decision 
both  the  utility  and  the  city  agreed  to  be  bound  subject  to  the  order 
of  the  Commission.  Eates  for  general  service  were  somewhat  re- 
duced but  a  higher  rate  was  approved  for  prepayment  meter  service 
upon  condition  that  prepayment  meter  consumers  be  notified  of  the 
lower  credit  rate  and  a  change  made  to  credit  meters  if  requested 
without  charge.  The  Commission  reiterated  the  conclusions  foimd 
in  Ee  Public  Service  Co.  P.Tr.E.1916A,  400,  Evanston  v.  Public 
Service  Co.  P.U.E.1915E,  309,  and  Ee  Public  Service  Co.  No.  4466, 
supra. 

Ee  Public  Service  C6.  No.  4744,  April  5,  1916,  upon  the  joint  ap* 
plication  of  the  gas  company  and  the  Village  of  Eiverside,  the  rates, 
rules,  and  regtilations  for  gas  established  in  Be  Public  Service  Co. 
No.  4466,  Feb.  22, 1916,  were  authorized  for  the  village  of  Eiverside. 

Ee  Illinois  Northern  Utilities  Co.  No.  4701.  April  7,  1916,  order 
P.U.R.1918F. 
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approving  rates  for  gas  service  rendered  through  prepayment  meters 
in  Sterling,  Sycamore,  Geneseo,  Mendota,  Morrison,  Book  Falls, 
De  Kalb,  Dixon,  Belvidere,  and  increase  of  monthly  minimum  bill 
from  25  cents  to  50  cents  for  gas  service  rendered  tiirough  3,  5,  10 
and  20  light  meters,  in  Mendota. 

Ee  Public  Service  Co.  No.  4725,  April  7,  1916,  upon  the  joint  ap- 
plication of  the  gas  company  in  the  village  of  Wilmette,  the  same 
rates,  rules  and  regulations  governing  the  distribution  of  gas  provided 
in  Re  Public  Service  Co.  No.  4446,  Feb.  22,  1916,  were  established 
for  the  village  of  Wilmette. 

Re  Central  Illinois  Public  Service  Co.  No.  4931,  April  20,  1916, 
order  approving  without  prejudice  to  further  action  revised  schedule 
of  gas  rates  for  Macomb,  it  appearing  that  the  proposed  rates  would 
effect  a  substantial  reduction  in  rat^s  to  the  larger  portion  of  the  gas 
consumers  in  Macomb ;  utility  ordered  to  give  specified  notice  to  the 
public  of  the  revised  rate. 

Re  Southern  Illinois  light  &  P.  Co.  No.  5054,  May  11, 1916,  order 
approving  without  prejudice  schedule  of  gas  rates  for  the  city  of 
Hillsboro  and  the  village  of  Schram  City,  upon  less  than  statutory 
notice,  it  appearing  tiiat  the  rates  applicable  to  Hillsboro  are  a 
reduction  made  pursuant  to  franchise  requirements  and  that  the 
same  rates  are  applied  to  the  village  of  Schram  City  to  which  service 
had  just  been  extended. 

Re  Public  Service  Co.  No.  5000,  May  31,  1916,  schedule  of  rates 
adopted  identical  with  that  made  eflFective  in  Evanston  v.  Public 
Service  Co.  P.XJ.R.1915E,  309;  utility  also  permitted  to  charge  more 
for  gas  sold  through  prepayment  meters  upon  the  same  conditions  as 
were  prescribed  in  Re  Public  Service  Co.  P.U.R.1916A,  400. 

Moline  v.  People's  Power  Co.  Nos.  4904,  4905,  June  9,  1916,  order 
dismissing  complaint  and  utility  ordered  to  put  in  force  stipulated 
schedule  of  rates  on  gas. 

Rock  Island  v.  People's  Power  Co.  No.  5080,  June  9,  1916,  order 
dismissing  complaint,  and  utility  ordered  to  put  in  force  stipulated 
schedule  of  rates  on  gas.  ** 

Re  Public  Service  Co.  No.  5186,  July  7,  1916,  authority  to  charge 
rates  in  Park  Ridge  in  accordance  with  rates  fixed  in  Evanston  v. 
Public  Service  Co.  P.U.R,1915E,  309;  and  to  charge  higher  rates  for 
prepayment  than  for  standard  credit  meters  by  suspending  Commis- 
sion rule  11,  clause  D,  of  Gas  and  Electric  Service  Standards,  as  per- 
mitted in  Re  Public  Service  Co.  P.ir.R.1916A,  400. 

Re  Central  Illinois  Public  Service  Co.  No.  5324,  July  13,  1916, 
order  approving  schedule  of  rates  for  city  of  Macomb. 

Re  Murphysboro  Waterworks  &  Electric  &  Gaslight  Co.  No.  5113, 
July  27,  1916,  order  establishing  a  schedule  of  gas  rates  in  the  city 
of  Murphysboro. 

Blue  Island  v.  Public  Service  Co.  No.  2292,  Aug.  8, 1916,  authority 
P.U.R.1916F. 
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to  change  rates  in  Blue  Island  in  accordance  with  rates  fixed  in 
Evanston  v.  Public  Service  Co.  P.U.E.1915E,  309;  and  to  charge 
higher  rates  for  prepayment  than  for  standard  credit  meters  by  sus- 
pending Commission  rule  11,  clause  D,  of  Gas  and  Electric  Service 
Standards,  as  permitted  in  Re  Public  Service  Co.  P.U.E.1916A, 
400. 

Be  Illinois  Northern  Utilities  Co.  No.  5571,  Sept.  28,  1916,  ap- 
proval of  proposed  change  in  rates  for  gas  service  rendered  in  the 
city  of  Sterling  as  stated  in  rate  schedule  I.  P.  U.  C.  No.  1. 

Indiana.— Re  Central  Fuel  Co.  No.  670^,  Nov.  13,  1915,  com- 
pany directed  after  December  1,  1915,  to  charge  30  cents  per  1000 
cubic  feet  for  all  gas  consumed  and  to  file  schedules  accordingly. 

Be  Indiana  Lighting  Co.  No.  1970,  Dec.  23,  1915,  order  approv- 
ing supplement  No.  1,  to  P.  S.  C.  I.  No.  Q-3,  providing  for  a  re- 
duced schedule  of  gas  rates  at  Fort  Wayne. 

Re  Elkhart  Gas  &  Fuel  Co.  No.  2043,  Jan.  14, 1916,  order  approv- 
ing  schedule  of  rates  for  gas  service  in  Elkhart  where  such  rates 
are  in  no  case  an  increase  and  in  some  instances  a  decrease  from 
existing  rates. 

Re  Northern  Indiana  Gas  &  E.  Co.  No.  2035,  Feb.  23,  1916,  order 
approving  reduced  schedule  of  rates  for  gas  and  for  industrial  fuel 
and  power  for  the  South  Bend  and  Mishawaka  District. 

Re  Light,  Heat  &  P.  Co.  No.  1317,  May  20,  1916,  order  authoriz- 
ing increase  in  gas  rates. 

Re  Northern  Indiana  Gas  &  E.  Co.  No.  2353,  June  16, 1916,  order 
approving  reduction  of  rates  for  gas  in  Lafayette  and  'West  Lafayette. 

Missouri, — Scalzo  v.  Laclede  Gaslight  Co.  Case  No.  778,  Jan.  28, 
1916,  complaint  of  excessive  gas  and  electric  rates  in  St.  Louis  dis- 
missed on  failure  to  prosecute  and  on  evidence  of  reasonableness  of 
rates. 

New  Jersey, — Re  Wildwood  Gas  Co.  Jan.  18,  1916,  order  dis- 
approving a  rate  of  $1.00  for  turning  on  gas  and  $1.00  for  turning 
gas  off  and  a  discontinuance  of  the  minimum  monthly  charge  of 
seventy-five  cents. 

New  York,  Second  District, — ^Re  Westchester  Lighting  Co.  No. 
G-5,  May  1,  1916,  order  authorizing  reduction  in  gas  rates  in  Port 
Chester  and  White  Plains  from  $1.35  to  $1.30  per  thousand  cubic 
feet,  and  in  Tarrytown  and  North  Tarrytown  from  $1.45  to  $1.35 
per  thousand  cubic  feet. 

Re  Crystal  City  Gas  Co.  No.  G-6,  Aug.  22,  1916,  approval  of 
original  leaf  No.  7  to  P.  S.  C,  2  N.  Y.  No.  1,  establishing  rates, 
rules  and  regulations  applicable  to  all  consumers  for  limited  period 
service  for  fuel,  light  or  power. 

Wisconsin. — Re  Markesan,  Aug.  28,  1916,  order  denying  increase 
of  rates  for  gasolene  gas,  because  of  failure  of  village  clerk  to  reply 
P.U.R.1916F. 
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to  requests  for  information.    Increase  granted  on  rehearing  (Oct.  15, 
1916.) 

e.  Heating. 

Illinois. — ^Re  Central  Illinois  Public  Service  Co.  No.  4363,  Dec. 
2,  1915^  order  authorizing  an  increase  of  rates  from  25  cents  to  31^ 
cents  per  square  foot  of  radiation  where  the  utility  had  been  operat- 
ing at  a  loss  and  practically  all  of  its  consumers  consented  to  the 
<;hange. 

Ee  Central  Illinois  Public  Service  Co.  No.  4304,  Dec.  23,  1915, 
order  approving  new  schedule  of  heating  rates  for  hot  water  tanks 
in  Charleston,  where  a  discrimination  had  existed  to  the  disadvan- 
tage of  heating  consumers  who  had  not  installed  heat  coils,  and  the 
new  rate  was  justified  by  actual  cost  of  service. 

Re  Central  Illinois  Public  Service  Co.  No.  5325,  July  27,  1916, 
order  approving  the  establishment  of  meter  rates  for  steam-heating 
service  in  Taylorville. 

f .  Interurban  railways. 
See  Electbic  Railways. 

g.  Irrigation. 

Calif omia, — ^Re  Citizens  Water  Co.  Decision  No.  3134,  Applica- 
tion No.  994,  Feb.  29,  1916,  order  approving  an  increase  of  irriga- 
tion service  rates  required  to  produce  an  adequate  return ;  the  sched- 
ule adopted  while  producing  a  gross  income  equal  to  that  asked  for, 
spreads  the  rates  somewhat  differently  so  that  the  confusion  incident 
to  a  change  of  rates  for  each  month  will  be  avoided  and  while  appar- 
ently producing  a  smaller  gross  revenue  will  in  fact  yield  a  higher 
cash  return  since  the  former  practice  of  attempting  to  collect  rates 
on  certificates  whether  water  was  used  or  not  resulted  in  continuous 
litigation.  Order  amended  to  provide  that  delinquent  consumer 
shall  lose  preferential  right  to  water  (April  17,  1916). 

A  consumer  should  not  be  required  to  designate  specifically  the 
irrigated  part  of  his  land  and  to  pay  for  irrigation  of  the  undesig- 
nated area  in  excess  of  the  rate  fixed  by  the  Commission,  since  the 
company  can  investigate  whether  acreage  not  applied  for  is  being 
irrigated  and  require  payment  of  only  the  Commission  rate  for  such 
use.  East  Side  Canal  &  Irrig.  Co.  Decision  No.  3326,  Application 
No.  2240,  May  12,  1916. 

Robinson  v.  Green,  Decision  No.  3605,  Case  No.  963,  Aug.  31, 
1916,  order  fixing  rate  for  irrigation  water  to  complainant. 

/rfafto.— Hodges  v.  Capital  Water  Co.  Case  No.  F-46,  Order  Xo. 
338,  April  12, 1916,  order  directing  irrigation  company  to  amend  its 

P.U.R.1916F. 
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rules  and  regulations  so  as  to  permit  its  consumers  in  the  city  of 
Boise  to  pay  the  annual  charge  as  provided  in  its  schedule  of  rates 
in  two  equal  instalments,  one-half  to  be  paid  when  the  water  is 
turned  on  and  the  other  half  on  the  first  of  July  following,  pro- 
vided that  if  any  consumer  does  not  have  the  water  turned  on  before 
Jidy  Ist,  he  may  be  required  to  pay  the  entire  season's  charge  when 
the  water  is  turned  on,  and  provided  that  when  the  necessity  for  the 
use  of  water  after  July  1st  is  not  such  as  to  reasonably  insure  the 
prompt  payment  of  the  second  instalment,  tiie  consumer  may  be 
required  to  pay  the  charges  for  the  entire  season  at  the  time  the 
water  is  turned  on,  but  this  proviso  shall  not  apply  to  lawn  sprink- 
ling. 

h.  Natural  gas. 

California. — Re  Tjong  Beach  Consol.  Gaa  Co.  Decision  N"o.  2953, 
Application  No.  1981,  Dec.  2,  1915,  order  authorizing  the  estab- 
lishment of  a  schedule  of  rates  for  natural  gas  at  Long  Beach  for 
the  purpose  of  permitting  the  company  to  install  a  natural  gas  serv- 
ice in  place  of  the  mixed  gas  service  at  present  rendered  pending  the 
decision  upon  an  investigation  of  general  gas  rates  in  Long  Beach, 
upon  condition  that  the  company  stipulate  imder  bond  that  if  other 
rates  are  established  after  such  investigation  the  company  will  refund 
excess  charges  collected  imder  rates  herein  authorized.  Order  an- 
nulled (Dec.  17,  1915). 

Re  Traders  Oil  Co.  Decision  No.  3214,  Application  No.  2066, 
March  30,  1916,  petition  for  leave  to  increase  rates  for  natural  gas 
to  a  distributing  company  so  as  to  make  the  price  equal  to  the 
value  of  the  gas  as  fuel  to  the  applicant  in  extensive  oil  operations, 
was  denied  since  the  Commission  would  not  be  justified  in  basing 
natural  gas  rates  on  the  fluctuating  price  of  fuel  oil  and  no  evidence 
was  introduced  which  would  permit  a  determination  of  the  cost  or 
value  of  the  service. 

Illinois,— Re  St.  Clair  County  Gas  &  E.  Co.  Nos.  5278-A,  5278-B, 
July  27,  1916,  orders  establishing  schedule  of  rates  for  natural  gaa 
service  in  Belleville,  Caseyville,  Collinsville  and  Edwardsville. 

Re  Oblong  Gas  Co.  No.  5386,  Sept.  28,  1916,  approval  of  proposed 
increase  in  rates  for  natural  gas  service  in  Palestine  rate  zone, 
county  of  Crawford,  as  stated  in  rate  schedule  I.  P.  U.  C.  1. 

Indiana.— Re  Fortville  Gas  Co.  No.  2416,  July  21,  1916,  reduc- 
tion of  rates  to  35  cents  per  1000  cu.  ft.  with  further  reduction  to 
25  cents  when  the  total  consumption  in  any  one  month  reaches  or 
exceeds  25,000  cu.  ft.,  with  discount  of  5  per  cent  for  prompt  pay- 
ment. 

Missouri. — The  rule  that  equity  having  acquired  jurisdiction  of 
tlic  subject  matter  administers  full  and  complete  relief  may  be  ap- 
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plied  by  the  Commission  by  determining  a  reasonable  natural  gas 
rate  although  there  may  be,  technically,  only  an  issue  whether  a  pro- 
posed increase  is  reasonable.  Marshall  v.  St.  Joseph  Gas  Co.  Cases 
Nos.  293,  455,  and  533,  decided  Nov.  27,  1915,  rehearing  finally 
denied  Feb.  23,  1916. 

New  York,  Second  District, — ^Twenty-eight  Purchasers  of  Natural 
Gas  V.  Eden  Gas  &  Fuel  Co.  Case  No.  4804,  Sept.  29,  1915,  rate 
of  50  cents  per  thousand  for  natural  gas  held  not  imreasonable 
where  it  was  inadequate  to  produce  a  reasonable  return  upon  the  cap- 
ital actually  invested  in  the  plant.  . 

Warsaw  Bd.  of  Trade  v.  Pavilion  Natural  Gas  Co.  Case  No.  4565, 
Oct.  20,  1915,  case  upon  a  complaint  protesting  against  the  increase 
in  rates  for  natural  gas  in  Warsaw  closed  upon  the  record  where  it 
appeared  that  an  amicable  adjustment  bad  been  reached. 

Oklahoma, — Sapulpa  Ref.  Co.  v.  Central  Light  &  Fuel  Co.  Cause 
No.  2420,  Order  No.  1050,  May  26,  1916,  order  dismissing  complaint 
as  to  better  rates  for  gaa,  it  appearing  that  complainant  is  not  en- 
titled to  a  better  rate  than  it  now  enjoys. 

Brymer  v.  Henryetta  Gas  Co.  Cause  No.  2567,  and  Fynes  v.  Henry- 
etta  Gas  Co.  Cause  No.  2568,  Order  No.  1072,  Aug.  11,  1916,  com- 
plaint relative  to  the  amount  of  the  minimum  charge  for  gas  dis- 
missed on  the  ground  that  there  was  no  evidence  to  show  that  it  was 
unreasonable. 

Chelsea  Natural  Gas  Co.  y.  Chelsea,  Cause  No.  2545,  Order  No. 
1085,  Aug.  16,  1916,  order  authorizing  increase  in  natural  gas  rates. 

Re  Grand  River  Gas  Co.  Cause  No.  2502,  Order  No.  1092,  Aug. 
19,  1916,  order  establishing , a  schedule  of  rates  for  gas. 

Miller  v.  Muskogee  Gas  &  B.  Co.  Cause  No.  2431,  Order  No.  1104, 
Aug.  24,  1916,  dismissal  of  complaint  in  reference  to  rates  charged 
for  electricity  and  gas,  it  appearing  that  electric  rates  had  been  re- 
duced subsequent  to  the  hearing  in  this  case  and  that  the  reasonable- 
ness of  gas  gates  can  only  be  determined  by  comparison  with  other 
rates  throughout  the  state  which  at  the  present  time  compare  fav- 
orably. 

i.  Railroads;  passenger  and  baggage. 

Arizona, — In  Re  Arizona  R.  Pass.  Rates,  Docket  No.  156,  May 
27,  1916,  passenger  rates  ordered  reduced  to  the  statutory  maximun^ 
of  3  cents  per  mile  by  the  Atchison,  Topeka  &  Santa  Fe,  Railroad 
Company,  the  Southern  Pacific  Company,  and  the  Ray  &  Gila  Val- 
ley Railroad ;  to  4  cents  per  mile  on  the  Globe  and  Cochise  divisions, 
and  to  3i  cents  per  mile  on  the  Phoenixf  division,  of  the  Arizona 
Eastern  Railroad  Company;  rates  of  the  El  Paso  &  Southwestern 
System,  Grand  Canyon  Railway  Company,  Morenci  Southern  Rail- 
way Company,  United  Verde  &  Pacifix;  Railroad  Company,  Arizona 
iMhn.iniGF. 
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&  Xew  Mexico  Railway  Company,  Shannon  Arizona  Railway  Com- 
pany, Arizona  &  Swansea  Railroad  Company,  Magma  Arizona  Rail- 
road Company,  Mascot  &  Western  Railroad  Company,  Tucson,  Cor- 
nelia &  Gila  Bend  Railroad  Company,  were  held  not  unreasonably 
excessive  and  proceedings  dismissed  as  to  such  carriers  without  pre- 
judice. 

Order  modified  as  to  Ray  &  Gila  Valley  Railroad  Company  by 
requiring  it  to  establish  a  rate  of  35  cents  for  adult  passengers  be- 
tween Ray  Junction  and  Ray  (July  6,  1916).  Rehearing  as  to 
Atchison,  Topeka  &  Santa  Fe  Railway  Company  denied  (July  6, 
1916).  Effective  date  of  order  as  to  Arizona  Eastern  Railroad  Com- 
pany extended  until  the  determination  of  the  equity  action  to  de- 
termine whether  or  not  the  original  order  was  valid  (July  15,  1916). 

California. — Re  Modesto  &  E..  Traction  Co.  Decision  No.  3327, 
Application  No.  2136,  May  12,  1916,  order  authorizing  increase  in 
passenger  fares  between  Modesto  and  Empire  and  intervening  points. 

Vandervoort  v.  Pacific  Electric  R.  Co.  Decision  No.  3488,  Case 
No.  924,  July  1, 1916,  order  directing  respondent  company  to  reduce 
its  passenger  fares  to  and  from  Rio  Vista. 

Colorado. — Strontia  Springs  Sanitarium  Co.  ▼.  Colorado  &  S.  R. 
Co.  Case  No.  78,  Aug.  10,  1916,  order  establishing  schedule  of  pas- 
senger and  freight  fares  to  and  from  Strontia  Springs. 

Idaho.— Re  Boise  Valley  Traction  Co.  Case  No.  F-115,  Order  No. 
351,  May  27,  1916,  order  approving  the  withdrawal  of  Local  Pas- 
senger Tariff  G.  P.  D.  No.  4  P.  TT.  C.  I.  No.  4. 

Illinois. — State  Public  Utilities  Commission  ▼.  Chicago  &  M.  E. 
R.  Co.  No.  3737,  June  9,  1916,  order  approving  issuance  of  supple- 
ment to  Local  Passenger  Tariff  No.  9,  suspending  operation  of  sched- 
ule carrying  advances  in  passenger  rates  until  July  12,  1916. 

Re  Vandalia  R.  Co.  No.  4951,  July  20,  1916,  order  for  vacation 
of  suspension  order  covering  proposed  advances  of  baggage  rates, 
published  in  Supplement  No.  11  to  baggage  tariff  No.  5,  being  Sup- 
plement No.  10  to  Tariff  I.  P.  U.  C.  No.  7,  filed  by  the  Vandalia 
Railroad  Company,  and  Supplement  No.  12  to  baggage  tariff  No.  5, 
being  Supplement  No.  9  to  Tariff  I.  R.  &  W.  C.  No.  428  filed  by 
the  Pennsylvania  Company. 

Re  Aurora,  E.  &  0.  R.  Co.  No.  5501,  Sept  15,  1916,  order  ap- 
proving of  supplement  to  local  passenger  tariff,  establishing  a  cer- 
tain schedule  of  rates.  Typographical  error  corrected  (Sept.  28^ 
1916).  Order  permitting  supplement  to  be  effective  (October  31. 
1916). 

Indiana.— He  Gary  &  I.  R.  Co.  No.  2259,  June  16,  1916,  order 
authorizing  the  discontinuance  of  sale  of  $2.15  54-ride  individual 
monthly  tickets. 

Re  Bhiffton,  G.  &  C.  Traction  Co.  No.  2121,  July  1,  1916,  order 
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authorizing  the  reissuance  of  joint  passenger  tariff  No.  14  I.  R.  C. 
23,  covering  joint  passenger  rates. 

Louisiana,— Re  New  Orieans  &  N.  E.  R.  Co.  Order  No.  2033,  No. 
2549,  Sept.  14,  1916,  order  authorizing  the  withdrawal  from  sale  of 
Interchangeable  Penny  Scrip  Books,  Form  P.  S. 

Maine.— Be  Maine  C.  R.  Co.  R.  R.  159,  May  17,  1916,  order  ap- 
proving tariff  covering  places  shown  in  "Tariff  M.  P.  U.  C.  No.  P. . 
284  (Index  No.  22)''  and  '"M.  P.  U.  C.  No.  P.  268  (Index  No.  56),^' 
on  account  of  partial  resumption  of  service  by  the  Sebaga  Lake, 
Songo  River  &  Bay  of  Naples  Steamboat  Company. 

Re  Maine  C.  R.  Co.  R.  R.  200.1j  Sept.  9,  1916,  approval  of  an 
amendment  to  tariff  No.  P-439,  M.  P.  U.  C.  No.  P-392,  by  ex- 
tending selling  dates  and  limits  on  both  day  of  date  and  long  limit 
ticket  to  cover  September  9,  1916. 

Mississippi. — Re  Pullman  Co.  No.  4324,  May  3,  1916,  approval  of 
Supplement  No.  6,  to  Tariff  M.  R.  C.  No.  2,  covering  service  on  new 
line  of  the  Yazoo  and  Mississippi  Valley  Railroad. 

Missouri. — The  difficulty  of  conductors  collecting  fares  in  the  short 
distance  between  the  main  station  in  a  city  and  a  station  at  the  out- 
skirts does  not  justify  a  railroad  in  charging  fare  from  the  main 
station  in  transportation  between  the  outskirt  station  and  a  point 
beyond.  Craig  ▼.  Chicago,  B.  &  Q.  R.  Co.  Case  No.  756,  Dec.  16. 
1915. 

Nebraska, — Re  TTnion  P.  R.  Co.  Application  No.  2745,  May  10, 
1916,  order  establishing  passenger  fares  to  Finchville,  and  correcting 
typographical  error  on  page  117,  Local  Passenger  Tariff  A-44. 

Re  Chicago,  St.  P.  M.  &  0.  R.  Co.  Application  No.  2775,  May 
25,  1916,  order  granting  permission  to  utility  to  publish  combina- 
tion rate  of  fares  through  Norfolk. 

Re  Chicago  &  N.  W.  R.  Co.  Application  No.  2859,  July  31,  1916, 
order  authorizing  the  establishment  of  fares  to  and  from  Roxby, 
and  making  corrections  of  clerical  and  typographical  errors  in  C.  & 
N.  W.  Intrastate  Local  Tariff  15-B-l  N.  R.  C.  No.  8. 

New  York,  First  District, — Re  New  York  Consol.  R.  Co.  Case 
No.  2146,  Oct.  11, 1916,  order  vacating  suspension  of  tariff. 

New  York,  Second  District. — Re  Long  Island  R.  Co.  No.  5934, 
April  12,  1916,  order  approving  supplement  No.  4  to  P.  S.  C.  No. 
375,  to  apply  on  local  and  interdi vision  passenger  tariff. 

Re  Delaware  &  H.  Co.  No.  5946,  April  18,  1916,  order  approving 
supplement  No.  5  to  P.  S.  C.  No.  1301,  governing  sale  and  use  of 
mileage  tickets. 

Re  New  York  C.  R.  Co.  No.  5957,  April  25,  1916,  order  approv- 
ing supplement  No.  5  to  New  York  C.  &  11.  R.  R.  R.  P.  S.  C.  1007, 
and  supplement  No.  5  to  West  Shore  P.  S.  C.  No.  446,  to  apply  on 
mileage  books. 

Re  Catskill  &  N.  Y.  S.  B.  Co.  No.  5959,  April  25,  1916,  order 
P.U.R.1916F.  64 
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approving  supplement  Ko.  1  to  P.  S.  C.  No,  9,  to  apply  on  one-way 
and  round-trip  fares,  and  ten  ride  commutation  fares. 

Re  Hunter,  Agent,  No.  5973,  April  28,  1916,  order  approving 
supplement  No.  3  and  sixth  revised  pa^e  236  to  P.  S.  C.  No.  13,  to 
cancel  announcement  of  navigation. of  Manhattan  Navigation  Com- 
pany for  the  season  of  1916,  and  to  eliminate  fares. 

Re  New  York  C.  R.  Co.  No.  6988,  May  3,  1916,  approval  of  sup- 
plement No.  10  to  P.  S.  C.  N.  Y.  0.  No.  7,  providing  for  regulation 
under  which  tickets  are  sold. 

Re  Western  New  York  &  P.  Traction  Co.  No.  5993,  May  5,  1916, 
approval  of  supplement  No.  ^  to  P.  S»  C.  No.  32,  establishing  rates 
to  apply  to  the  sale  of  forty-two-trip  monthly  tickets. 

Re  Geneva,  S.  F.  &  A.  R.  Co.  No.  6024,  May  22,  1916,  approval 
of  supplement  No.  1  to  P.  S.  C.  No.  6,  establishing  reduced  fares  to 
Cayuga  Lake  Park. 

Re  Albany  Southern  R.  Co.  No.  6022,  May  22,  1916,  approval 
of  P.  S.  C.  No.  126,  establishing  passenger  tariff  to  local  excursion 
fares  for  season  of  1916. 

Re  New  York  G.  R.  Co.  No.  6034,  May  26,  1916,  approval  of  sup- 
plement No.  10  to  P.  S.  C.  No.  596,  supplement  No.  4  to  P.  S.  C. 
No.  747,  and  supplement  No.  6  to  P.  S.  C.  No.  995,  re-establishing 
fares  formerly  in  force,  to  and  from  Mahopac  Falls. 

Re  Long  Island  R.  Co.  No.  6047,  June  7,  1916,  approval  of  P.  S. 
C.  No.  417,  establiflhing  a  special  excursion  tarifE  account  of  the 
Military  Training  Camp,  Eastern  Department,  TJ.  S.  A.,  said  tariff 
to  provide  rate  of  $2.95  per  capita  for  parties  of  not  less  than  two 
hundred  persons  traveling  from  New  York  City  to  Greenport. 

Re  Delaware  &  Hudson  Co.  No.  6048,  June  8,  1916,  approval  of 
P.  S.  C.  No.  1477,  establishing  a  special  excursion  tariff  of  round- 
trip  fares  from  Albany  to  Hadley. 

Re  New  York  State  R.  Co.  Oneida  line.  No.  6061,  June  14,  1916, 
approval  of  P.  S.  C.  No.  0-18»  establishing  a  joint  passenger  tariff 
in  connection  with  the  New  York,  Ontario  &  Western  Railway  Com- 
pany of  one-way  and  round-trip  excursion  fares  to  Sylvan  Beach. 

Re  Delaware  &  H.  Co.  No.  6086,  June  28,  1916,  approval  of  sup- 
plement No.  1  to  P.  S.  C.  No.  1458,  for  the  purpose  of  eliminating 
such  tariff  rates  and  regulations  for  special  Monday  excursions  to 
Ausable  Chaam,  aa  shown  on  page  4. 

Re  Buffalo,  L.  &  R.  R.  Ca  No.  6097,  July  6,  1916,  approval  of 
supplement  No.  2  to  P,  S.  0.  No.  226,  providing  for  the  sale  of 
fifty-trip  regular  and  school  commutation  ticket  books  containing 
60  tickets  at  the  rate  of  one  cent  per  mile. 

Re  Albany  Southern  R.  Co.  No.  6118,  July  21,  1916,  approval 
of  tariff  P.  S.  C.  No.  128,  establishing  fares,  rules  and  regulations 
in  connection  with  Catskill  and  New  York  Steamboat  Company  and 
Hudson  River  Day  line. 

P.U.K.1916F. 
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Ee  Boston  &  M.  K.  Co.  No.  6146,  Aug.  11,  1916,  approval  of  sup- 
plement No.  3  to  P.  S.  C.  No,  230  and  supplement  No.  4  to  P.  S.  C. 
No.  572,  establishing  supplements  to  passenger  and  freight  tariffs. 

Re  Rutland  E.  Co.  No.  6157,  Aug.  16,  1916,  approval  of  supple- 
ment No.  3  to  P.  S.  C.  No.  329,  said  supplement  to  cancel  passenger 
tariff  on  or  before  August  29,  1916. 

Ee  Rutland  R.  Co.  No.  6156,  Ai^.  16,  1916,  approval  of  supple- 
ment No.  3  to  P.  S.  C.  No.  330,  said  supplement  to  cancel  passenger 
tariff  on  or  before  August  29,  1916. 

Shirley  v.  Geneva,  S.  F.  &  A.  E.  Co.  Case  No.  5488,  Aug!  16, 
1916,  order  authorizing  respondent  to  charge  a  fare  of  5  cents  for 
each  person  carried  between  poiuts  east  of  Kingdom  Station  and 
Cayuga  Lake  Park  and  intermediate  points  between  the  Ist  day  of 
April  and  the  3l8t  day  of  October  each  year,  and  to  charge  a  like 
fare  from  points  east  of  Kingdom  to  the  east  village  line  of  Seneca 
Falls  from  the  Ist  day  of  November  to  the  31st  day  of  March  each 
year. 

Ee  Lehigh  Valley  E.  Co.  No.  6160,  Aug.  17,  1916,  approval  of 
supplement  No.  1  to  P.  S.  C.  No.  1151,  said  tariff  to  change  the  sell- 
ing dates  of  special  excursion  tickets  to  Naples,  New  York. 

Ee  Delaware  &  H.  Co.  No.  6178,  Aug..  24,  1916,  approval  of  local 
passenger  tariff  P.  S.  C.  No.  1507,  said  tariff  to  provide  for  the 
sale  on  August  31,  1916,  of  a  special  party  ticket  for  not  less  than 
twenty-five  hundred  persons  at  rate  of  20  cents  per  capita. 

Re  New  York  State  E.  Co.  No.  6182,  Aug.  26,  1916,  approval 
of  local  passenger  tariff  P.  S.  0.  No.  U-12,  establishing  round  trip 
fares  from  various  stations  on  its  line  to  Summit  Paik,  New  York. 

Re  West  Shore  E.  Co.  No.  6183,  Aug.  28,  1916,  approval  of  pas- 
songer  tariff  P.  S.  C.  W.  S.  No.  81,  said  tariff  to  contain  schedules 
of  fares  from  stations  on  the  West  Shore  Eailroad  to  Syracuse  State 
Fair  Grounds  and  return. 

Union  v.  Binghamton  R.  Co.  Case  No.  6551,  Sept.  7,  1916,  order 
dismissing  complaint  in  reference  to  excessive  rate  charges  between 
Union  City  and  Binghamton,  it  appearing  that  complainant  had 
failed  to  substantiate  the  claim  that  the  fares  charged  by  the  rail- 
way company  for  transportation  were  unjust,  unreasonable  and  dis- 
criminatory. 

Re  Lehigh  Valley  E.  Co.  No.  6205,  Sept.  14,  1916,  approval  of 
supplement  2  to  P.  S.  C.  No.  1151,  said  supplement  to  cancel  there* 
from  the  special  excursion  fares  to  apply  to  the  sale  of  tickets  Sep- 
tember  19  to  22,  to  Ithaca  and  East  Ithaca. 

Re  Delaware  &  H.'  Co.  No.  6211,  Sept.  16,  1916,  approval  of  sup- 
plemwit  No.  8  to  P.  S.  C,  No.  855>  said  supplement  to  make  changes 
in  fares  applying  to  the  sale  of  one-way  tickets  from  certain  points 
on  its  line  to  certain  points  on  the  Boston  and  Maine  Eailroad. 
P.U.R.miGF. 
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Philippine  Islands, — ^Re  Manila  R.  Co.  Case  No.  784,  May  16, 
1916,  order  approving  schedule  413-A,  authorizing  increase  in  pas- 
senger rates. 

The  Philippine  Islands  Commission  refused  to  require  railroads 
to  abolish  the  practice  of  collecting  excess  fares  to  the  amount  of 
twenty  centavo  from  passengers  without  tickets  where  it  appeared 
that  tickets  could  be  procured  at  all  stations.  Joaquin  v.  ilanila  II. 
Co.  Case  No.  215,  June  8, 1916. 

Rhode  Island,— He  Bay  State  Street  E.  Co.  No.  274,  May  25, 
1916,  order  putting  into  effect  passenger  tariff  R.  I.  P.  U.  C.  No.  8, 
providing  for  a  round  trip  ticket,  between  the  "State  Line"  and  the 
waiting  room  at  Island  Park,  in  Portsmouth. 

Re  Block  Island  N.  &  P.  S.  B.  Co.  No.  287,  July  26,  1916,  ap- 
proval of  Supplement  No.  2  to  passenger  tariff  R.  I.  P.  TJ.  C.  No.  1, 
putting  into  effect  an  unlimited  round  trip  rate  between  Providence 
and  Newport 

].  Steamships. 

California. — Rates  for  ocean  going  traffic  cannot  be  tested  by  com- 
parison with  rates  for  bay  or  river  transportation,  in  the  absence  of 
a  showing  of  similarity  of  conditions.  Miller  &  Donaldson  v.  Wil- 
mington Transp.  Co.  Decision  No.  3019,  Case  No.  381,  Dec.  31, 
1915. 

Florida.— Re  Menge  Bros.  S.  B.  Line,  Order  No.  497,  Pile  No. 
3620,  Sept.  23,  1915,  order  prescribing  schedule  of  steamboat  rates 
on  freight  for  the  Menge  Brothers  Steamboat  line. 

Philippine  Islands. — Re  Philippine  Shipowners  Asso.  Case  No. 
732;  on  March  11,  1916,  various  shipowners  were  authorized  to  put 
into  effect  the  proposed  increase  on  rates  heretofore  suspendecl,  it 
appearing  that  the  increase  was  just  and  reasonable  and  no  protest 
was  entered  against  the  rates  as  applied  to  them ;  on  March  15,  1916, 
specified  shipowners  were  autliorized  to  put  into  effect  the  said  rates 
without  prejudice  to  the  decision  about  to  be  rendered  upon  the  pro- 
test of  various  municipalities;  on  March  17,  1916,  Sr.  Juan  Garcia 
was  authorized  to  put  said  rates  into  effect  without  prejudice,  it 
appearing  from  accounts  presented  that  such  rates  were  reasonable 
as  to  him;  on  March  23,  1916,  the  Viuda  e  Hijo  de  Pedro  P.  Roxas 
was  authorized  to  put  such  rates  into  effect  without  prejudice  to 
future  decision;  and  on  March  24, 1916,  Sr.  Agoncillo  was  authorized 
to  put  said  rates  into  effect  without  prejudice  to  future  decision. 

Re  Shipowners,  Case  No.  761,  April  19,  1916,  and  May  3,  1916, 
orders  permitting  increase  in  freight  and  passenger  rates  of  25  per 

cent. 
P.U.R.1916F. 
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District  Engineer  v.  Yu  Biao  Sontua  Co.  Case  No.  702,  April  27, 
1916,  order  authorizing  the  reduction  of  charges  for  unloading  cargo 
by  steamship  agents  at  Tacloban,  and  new  schedule  put  into  effect 

Re  Asensio,  Case  No.  765,  May  10,  1916,  order  approving  25  per 
cent  increase*  in  freight  and  passenger  rates. 

Re  Smith,  B.  &  Co.  Case  No.  772,  May  16,  1916,  order  approving 
proposed  25  per  cent  increase  of  freight  and  passenger  rates  for 
steamers  "Bolinao,"  "J.  Vano,"  and  "Bohol.^' 

Re  F.  M.  Yap-Tico  &  Co.  Case  No.  773,  May  20,  1916,  order 
approving  25  per  cent  increase  of  passenger  and  freight  rates  on 
steamship  "Hoiching.^* 

Re  Philippine  Shipowners  Asso.  Case  No.  732,  June  1, 1916,  order 
authorizing  25  per  cent  horizontal  increase  in.  freight  and  passenger 
rates,  in  view  of  the  increased  cost  of  construction^  repair  and  opera- 
tion due  to  the  European  war. 

The  Philippine  Commissioners  held  in  Re  Philippine  Shipowners 
Asso.  Case  No.  783,  June  12,  1916,  that  in  passing  upon  a  proposed 
increase  in  passenger  rates  on  coastwise  vessels  their  determination 
was  limited  to  the  amount  of  return  upon  the  investment  and  that 
therefore  they  could  not  take  into  consideration  the  poverty  of  the 
majority  of  the  people  traveling  third  class  on  the  vessels. 

Magee  v.  Samson,  Case  No.  786,  June  20,  1916,  order  authoriz- 
ing increase  in  freight  rates. 

Re  Philippine  Shipowners  Asso.  Case  No.  783,  June  20,  1916, 
order  authorizing  increase  in  present  freight  and  passenger  rates. 

Re  Hermandos,  Case  No.  791,  July  7,  1916,  a  10  per  cent  dis- 
count allowed  on  return  tickets  on  steamers  available  from  July  10 
to  December  31,  1916. 

Re  Philippine  Shipowners  Asso.  Case  No.  775,  July  21,  1916, 
order  dismissing  protest  against  the  25  per  cent  increase  of  passen- 
ger and  freight  rates  on  steamers  belonging  to  the  Philippine  Ship- 
owners Association,  it  appearing  that  the  reasons  set  forth  by  the 
protestants  are  not  sufficient  to  show  that  the  increase  opposed  by 
them,  is  not  just  and  reasonable. 

Re  Philippine  Shipowners  Asso.  Case  No.  783,  Aug.  2,  1916, 
order  authorizing  a  further  25  per  cent  additional  increase  over  its 
pres^it  schedule  for  passenger  and  freight  rates. 

Re  Philippine  Shipowners'  Asso.  Case  No*  795,  Aug.  5,  1916, 
interpretation  of  rule  in  reference  to  surcharges  of  vessels  of  225 
tons  register  or  less. 

Cuyo  V.  Pujalte  &  Co.  Case  No.  774,  Aug.  17, 1916,  order  to  cease 
collecting  for  additional  meals  on  steamer  Roosevelt. 

•Re  Philippine  Shipowners'  Asso.  Case  No.  783,  Aug.  18,  1916, 
P.U.R.1910F. 


Digitized  by 


Google 


1014  APPENDIX. 

order  authorizing  25  per  cent  increase  in  freight  and  passenger  rates 
of  the  associated  shipowners. 

Becker  v.  Ynchausti  &  Co.  Case  Ifo.  793,  Aug.  22,  1916,  50  per 
cent  increase  in  freight  rates  authorized  in  Cases  732  and  783  or- 
dered not  to  apply  to  minimum  rate  schedule. 

k.  Street  railways. 
See  ExasoT£io  Bailways. 

L  Telegraphs. 

Colorado.— An  Investigation  into  the  practice  and  regulations  of 
telegraph  companies  of  charging  for  delivery  of  telegrams  to  points 
beyond  certain  free  delivery  zones  was  dismissed  where  it  appeared 
that  by  a  system  of  substations  and  telephone  deliveries  more  than 
96%  of  all  messages  were  delivered  free  and  liie  company  doing  80% 
of  the  business  had  eliminated  excessive  delivery  charges  by  provid- 
ing for  a  uniform  charge  of  10  cents  for  delivery  in  cities  outside  of 
the  free  zone.    Be  Western  U.  Teleg.  Co.  Case  No.  80,  Nov.  4, 1915. 

m.  Telephones. 

Arizona. — Ee  Navajo- Apache  Teleph.  System,  Docket  No.  363, 
Sept.  26,  1916^  order  granting  permission  to  a  telephone  company 
to  establish  proposed  telephone  rates. 

California. — Re  Calaveras  Teleph.  Co.  Decision  No.  3333,  Appli- 
cation No.  1929,  May  13,  1916,  order  dismissing  application  to 
establish  an  increased  schedule  of  telephone  rates,  it  appearing  that 
such  rates  were  discriminatory.  BfEective  date  of  order  extended  two 
months  (Jime  1,  1916). 

Ee  Calaveras  Teleph.  Co.  Decision  No.  3428,  Application  No. 
2299,  June  16,  1916,  order  authorizing  the  establishment  of  certain 
toll  rates  for  telephone  service. 

Ee  Inyo  Livestock  Asso.  Decision  No.  3427,  Application  No.  2254, 
June  16,  191§,  order  establishing  rates  on  telephone  and  telegraphic 
messages,  and  fixing  terminal  charges  for  interchange  of  business 
with  the  Interstate  Telegraph  Company. 

Ee  Inyo  Livestock  Asso.  Decision  No.  3427,  Application  No.  2254, 
June  16,  1916,  order  establishing  rates  on  telephone  and  telegraphic 
messages,  and  fixing  terminal  charges  for  interchange  of  business 
with  the  Interstate  Telegraph  Company. 

Ee  Colorado  River  Teleph.  Co.  Decision  No.  3435,  Application 
No.  2031,  Jime  17,  1916,  authority  to  establish  rates,  Gordon,  Com- 
missioner, stating  that  if  the  applicant's  estimate  of  the  earning 
capacity  of  the  proposed  system  proves  to  have  been  correctly  made, 
P.U.R.1916F. 
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it  may  be  that  the  proposed  rates  are  somewliitt  higher  than  they 
should  be.  It  is  possible  at  this  time,  however,  only  to  estimate  what 
the  net  earnings  may  be,  and  as  the  territory  to  be  served  is  so  far 
removed  from  the  centers  of  population,  being  located  in  a  remote 
section  of  the  state,  it  may  well  be  said  that  rates  somewhat  higher 
than  may  be  considered  reasonable  in  more  favored  sections  may  be 
justified. 

Illinois.— B,e  Beecher  City  Teleph.  Co.  No.  4517,  Majr  31,  1916, 
order  establishing  a  toll  charge  of  10  cents  for  calls  from  Beecher 
City  to  Altamont. 

Re  People's  Teleph.  &  Teleg.  Co.  No.  3844,  Jraie  5,  1916,  order 
authorizing  increase  of  rates  at  the  Petersburg,  Athens,  Tallula  and 
Oakford  exchanges,  without  any  change  in  the  rates  for  individual 
and  two-party  line  business  telephones  at  Petersburg  and  the  rate 
for  ten  party  lines  telephones  at  all  exchanges. 

Be  Harvey  Mut.  Teleph.  Co.  No.  3597,  June  21,  1916,  order 
authorizing  increase  in  telephone  rates  from  $4  to  $6  per  telephone 
per  year. 

Be  Vernon  &  S.  Teleph.  Co.  No.  4618,  June  22,  1916,  order 
authorizing  increase  in  telephone  rates  from  $3  to  $4  per  telephone 
per  year. 

Be  Crescent  Teleph.  Co.  No.  4361,  June  22,  1916,  order  denying 
authority  to  increase  rate  for  switching  rural  service,  it  appearing 
that  revenue  from  present  rate  was  suflBcient  to  meet  all  requirements 
of  the  utility  including  a  reasonable  charge  for  depreciation  reserve 
and  a  fair  return  on  the  investment. 

Be  DeKalb  County  Teleph.  Co.  No.  3550,  July  13,  1916,  order 
increasing  telephone  rates. 

In  Be  DeKalb  County  Teleph.  Co.  No.  3550,  July  13,  1916,  it 
was  held  that  a  telephone  company  would  not  be  required  to  obtain 
additional  revenue  by  ihaking  a  nominal  toll  charge  for  inter- 
exchange  calls,  where  the  toll  would  not  compensate  for  the  loss  from 
subscribers  who  would  discontinue  service. 

Re  Sailor  Springs  Teleph.  Co.  No.  4626,  July  20,  1916,  order 
authorizing  advance  in  telephone  rates  from  $2  to  $3  per  year  for 
switching  rural  station. 

Re  Johnson  County  Mut.  Teleph.  Co.  No.  4879,  July  27,  191(5, 
approval  of  increase  in  telephone  rates  from  60  cents  to  $1.00  per 
month  per  telephone  at  Vienna. 

Re  Kinderhook  Switchboard  Co.  No.  4388,  July  27,  1916,  author- 
ity to  increase  rate  for  rural  switching  to  $3  per  year. 

Re  Peoples  Teleph.  &  Teleg.  Co.  No.  3844,  Aug.  8,  1916,  order 
approving  schedule  of  rates  for  Petersburg,  Athens,  Talluda,  Oak- 

r.U.R.1916F. 
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ford,  and  rural  contiguous  territory,  and  standard  terms,  rules  and 
conditions  of  service,  to  be  effective  August  1,  1916. 

Re  Mississippi  Valley  Teleph.  Co.  No.  4664,  Sept.  6,  1916,  order 
authorizing  increase  in  telephone  rates  at  Elvaston,  West  Point, 
Basco,  Sutter,  Fountain  Green  and  Bumside. 

Indiana.— He  Jasper  County  Teleph.  Co.  No.  478,  July  1,  1916, 
order  authorizing  rate  of  $1  per  month  for  telephone  rental. 

Jones  V.  Coimersville  Teleph.  Co.  No.  1179,  Aug.  11,  1916,  sche<l 
ule  of  telephone  rates  established. 

Re  S.  Morrison  Teleph.  Co.  No.  1910,  Aug.  11,  1916,  approval 
of  schedule  of  telephone  toll  rates  applicable  within  Hancock  County. 

Kansas. — Re  Danielson,  Docket  No.  1495,  July  26,  1916,  order 
granting  permission  to  make  an  extra  charge  of  25  cents  per  month 
for  desk  set  telephones  and  60  cents  per  month  for  extension  tele- 
phones. ' 

Michigan.— Re  Mutual  Teleph.  Co.  No.  T-121,  July  19,  1916, 
order  increasing  to  $15  per  year  rates  for  four  party  residence  and 
rural  lines  in  Imlay  Ciiy  exchange,  with  10  per  cent  discount  foi 
prompt  payment. 

Minnesota.— Re  Tri-State  Teleph.  &  Teleg.  Co.  Aug.  19,  1916, 
order  authorizing  increase  in  local  exchange  telephone  rates  at 
Moose  Lake. 

Missouri. — An  audit  and  valuation  of  a  rural  telephone  system 
is  not  essential  to  the  issuance  of  an  order  equalizing  rates  between 
different  classes  of  subscribers  during  a  test  period  of  one  year. 
Shafer  v.  Schooley,  Case  No.  672,  Dec.  4,  1915. 

Nebraska. — Re  Nebraska  Teleph.  Co.  Application  No.  2813,  June 
16,  1916,  order  authorizing  the  reduction  of  rates  for  residence  ex- 
tension sets. 

Re  Bassett-Springview  Teleph.  Co.  Application  No.  2632,  July 
26,  1916,  order  authorizing  increase  in  telephone  exchange  rates. 

Re  Nebraska  Teleph.  Co.  Application  No.  2746,  Aug.  5,  1916, 
order  authorizing  increase  in  telephone  rates  at  the  Elkhom  Ex- 
change, after  a  complete  reconstruction  of  said  exchange  as  per 
agreement. 

Re  Union  Teleph.  Co.  Application  No.  2891,  Aug.  31,  1916,  order 
authorizing  the  elimination  of  metallic  circuit  rates  and  approv- 
ing the  two-party  business  rate  of  $1.75  per  month  at  Wausa,  Bloom- 
field  and  Crofton;  and  also  approval  of  25  cents  switching  charge 
at  Crofton ;  and  rates  of  $1  per  month  for  extension  sets. 

Re  Arnold  Teleph.  Exch.  Application  No.  2709,  Sept.  11,  1916, 
application  for  authority  to  increase  telephone  switching  charges 
from  $4  to  $6  per  year,  denied,  it  appearing  that  the  present  charges 
made  for  switching  service  are  remunerative. 
P.U.R.1916F. 
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New  Jersey. — ^Re  Hackettstown  Teleph.  Co.  Oct.  10,  1916,  ap- 
proval of  advance  in  telephone  rates. ' 

New  York,  Second  District— Re  New  York  Teleph.  Co.  No.  T.  & 
T.  112,  April  11,  1916,  order  approving  proper  revised  sheets  to 
its  joint  and  local  toll  tariff,  P.  S.  C.  N.  Y.  No.  Rr-82-G,  applying 
on  telephone  rates  between  Garden  City  and  Freeport. 

Re  Federal  Teleph.  &  Teleg.  Co.  No.  T.  &  T.  113,  April  29, 1916, 
order  approving  tariff  to  supersede  tariff  P.  S.  C.  N.  Y.  No.  A-40, 
correcting  business  individual  line  rate  to  read  $31.80  instead  of 
$31.00. 

Re  New  York  Teleph.  Co.  No.  T.  &  T.  114,  May  25,  1916,  ap- 
proval of  revised  sheet  to  section  12  of  its  local  general  tariff  P.  S. 
C.  N.  Y.  No.  1  establishing  an  exception  to  its  regulation  govern- 
ing additional  directory  listings. 

Ellison  V.  New  York  Teleph.  Co.  Case  No.  5552,  Aug.  1,  1916, 
complaint  seeking  an  order  to  restrain  the  New  York  Telephone 
Company  from  charging  as  an  additional  message  each  period  of  five 
minutes'  continuous  use  of  the  service  on  a  local  call  after  the  first 
five  minutes  has  elapsed,  dismissed,  it  appearing  no  alternative  or 
improvement  to  the  present  practice  in  this  matter  has  been  advanced 
neither  has  there  been  any  intimation  that  the  five-minute  period 
as  a  unit  of  measure  for  the  local  measured  service  is  unreasonable. 

Except  in  support  of  contractual  rights,  the  Commission  is  the 
proper  tribunal  in  which  to  litigate  the  propriety  of  telephone  rates. 
Murray  v.  New  York  Teleph.  Co.  (1916),  170  App.  Div.  17,  156  N. 
Y.  Supp.  151. 

Ohio.— lie  Central  Dist.  Teleph.  Co.  Formal  Complamt  No.  645, 
Aug.  28,  1916,  schedule  of  telephone  rates  established  on  the  pur- 
chase of  various  local  telephone  properties  by  the  Central  District 
Telephone  Company. 

Re  Bergholz  Teleph.  Co.  No.  733,  Oct.  24,  1916,  order  prescribing 
rates  in  Carrollton  and  Malvern. 

Oklahoma, — ^Remus  Rural  Teleph.  Co.  v.  Tecumseh  Teleph.  Co. 
Cause  No.  2471,  Order  No.  1088,  Aug.  17,  1916,  order  authorizing 
defendant  telephone  to  switch  patrons  of  the  Remus  Rural  Telephone 
Company  at  the  present  rate  of  $5  per  month,  and  authorizing  com- 
plainant telephone  company  not  to  switch  patrons  of  other  ex- 
changes than  its  own  without  additional  charge  of  10  cents  therefor. 

Remus  Rural  Teleph.  Co.  v.  Tecumseh  Teleph.  Co.  Cause  No. 
2471,  Order  No.  1088,  Aug.  17, 1916,  order  establishing  rates  for  toll 
calls  over  complainant's  line  iiito  Tecumseh  and  from  Tecumseh  to 
Remus. 

Oregon, — McMinnville  Local  &  Long  Distance  Teleph.  Co.  v.  Pa- 
cific Teleph.  &  Teleg.  Co.  TJ.  F.  131,  June  10,  1916,  order  establii^p- 
P.U.R.1916F. 
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ing  telephone  rates  for  McMinnville  Local  &  Long  Distance  Co.  and 
toll  charges  for  traffic  over  lines  of  other  companies  which  connect 
with  its  system. 

South  Dakota. — Clements  v.  Banner  Teleph.  Co.  F-319,  July  18, 
1916,  order  to  establish  schedule  rental  rates. 

Washington. — Public  Service  Commission  v.  Pacific  Teleph.  & 
Teleg.  Co.  No.  1826,  Aug.  15,  1916,  complaint  as  to  the  imreason- 
ableuess  of  the  rates  and  the  rules  and  regulations  of  the  respondent 
telephone  company  dismissed.  (For  order  of  the  Commission  as  to 
the  valuation  of  the  property  of  the  utility,  see  P.TJ.R.1916D,  947). 

Wisconsin.— In  Re  Hawkins'  Creek  Teleph.  Co.  April  18,  1916, 
order  fixing  switching  rates  for  telephones  connected  direct  to  the 
Hub  City  switch  at  $1.75  per  year  per  telephone,  $1  to  be  paid  by 
the  subscriber  and  remainder  by  his  company,  collection  to  be  made 
by  the  Westf ord  Telephone  Company ;  and  $1  per  telephone  per  year 
or  5  cents  per  call  to  outside  connecting  companies. 

Be  Equity  Teleph.  Co.  July  3,  1916,  order  authorizing  increase  in 
telephone  rates  from  $1  to  $1.25  per  month  for  single  party  tele- 
phones,  and  $1.10  per  month  for  party  line  telephones,  being  a  por- 
tion of  the  increase  asked  for,  a  full  increase  being  denied  on  the 
groimd  that  a  number  of  party  lines  were  too  heavily  loaded. 

Ee  Macedan  Teleph.  Exch.  July  10,  1916,  order  authorizing  in- 
crease in  telephone  rates  from  75  cents  to  $1.00  per  month  for  resi- 
dence telephones,  and  from  $1.50  to  $1.75  per  month  for  business 
telephones. 

Re  Eastern  Wisconsin  Teleph.  Co.  July  10,  1916,  order  authoriz- 
ing increase  in  telephone  rates. 

Re  Adams  Coimty  Metallic  Teleph.  Co.  July  20,  1916,  order  au- 
thorizing the  increase  of  rates  for  rural  telephones  from  $9  per  year 
to  $10. 

Re  Glidden  Teleph.  Co.  July  27,  1916,  order  authorizing  increase 
in  residence  telephone  rates  from  $1  to  $1.25  per  telephone  per 
month,  and  in  business  telephone  rates  from  $1.50  to  $2  per  tele- 
phone per  month. 

Re  Burnett-Washburn  County  Teleph.  Co.  Sept.  7,  1916,  order 
authorizing  telephone  company  to  increase  rates  from  $4  to  $6  per 
telephone  per  year. 

Re  La  Crosse  Interurban  Teleph.  Co.  Sept.  30,  1916,  order  aui 
thorizing  increase  of  rates  in  Viola  district;  application  to  abandon 
free  service  to  Soldiers  Grove,  La  Parge  and  Richland  Center,  de- 
ferred. 

Re  Shaw  Teleph.  Co.  Sept.  30,  1916,  application  to  increase  flat 

rates,  dismissed. 
P.UJi.l916F. 
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n.  Warehouse. 

California, — Ee  Hampton,  Decision  STo.  3006,  Application  No. 
1986,  Dec.  28,  1915,  warehouse  company  in  Live  Oak  authorized  to 
charge  75  cents  per  ton  for  the  first  two  months  for  the  storage  of 
grain  and  $1.00  per  ton  for  the  season  from  June  1,  to  May  31,  to 
include  all  in  and  out  handling  where,  owing  to  the  comparatively 
small  amount  of  grain  handled  by  the  company  and  the  heavy  fixed 
charges,  the  increased  rates  would  produce  no  more  than  an  ade- 
quate return. 

Ee  White  &  Crowell,  Decision  No.  3273,  Application  No.  2114, 
April  21,  1916,  order  authorizing  increase  in  storage  rates  of  grain, 
wheat,  barley,  etc. 

Ee  Schmidt,  Decision  No.  3271,  Application  No.  2168,  April  21, 
1916,  order  authorizing  increase  in  rates  for  storage  of  grain  from 
75  cents  to  $1  per  ton  per  season. 

Be  Dickinson-Nelson  Co.  Decision  No.  3279,  Application  No.  2087, 
April  22,  1916,  order  authorizing  uniform  rates  on  storage  of  baled 
hay,  by  increasing  rates  on  four-wire  bales  and  reducing  the  rates 
on  the  three  and  five-wire  bales. 

Ee  Nord  Warehouse  Co.  Decision  No.  3281,  Application  No.  2156, 
April  24,  1916,  order  authorizing  increase  in  storage  rates  of  grain 
and  hops. 

Ee  California  Wharf  &  Warehouse  Co.  Decision  No.  3295,  Appli- 
cation No.  2096,  April  29^  1916>  order  authorizing  increase  in  rates 
for  the  storage  of  grain  in  warehouses  in  Merced  Coimty. 

Ee  Plant,  Decision  No.  3343,  Application  No.  2231,  May  19, 1916, 
order  authorizing  increase  in  rates  on  storage  of  grain. 

Ee  Farmers  Storage  Co.  Decision  No.  3372,  Application  No.  2228, 
May  24, 1916,  order  authorizing  increase  in  storage  rates  on  rice  and 
grain. 

Ee  Brown,  Decision  No.  3530,  Application  No.  2368,  July  21, 1916, 
order  authorizing  increase  in  rates  for  the  storage  and  handling  of 
grain,  such  increase  to  be  conditioned  upon  the  rendering  of  first- 
class  service  as  heretofore  given. 

Illinois.— Re  Chicago  &  A.  B.  Co.  No.  4712,  March  22,  1916,  order 
dismissing  suspension  order  covering  proposed  advance  of  charge  on 
storing  potatoes,  as  stated  in  Supplement  No.  3  to  TgrifE  No.  26-D, 
I.  P.  U.  C.  No.  10. 

The  Illinois  Commission  approved  proposed  advances  m  storage 
rates  in  the  following  cases:  E^  Qriswold  &  Walker,  No.  5418,  Oct 
5,  1916;  Ee  Sibley  Warehouse  &  Storage  Co.  No.  5418-A,  Oct.  5, 
1916 ;  Ee  Soo  Terminal  Warehouse  Co.  No.  5418-B,  Oct.  5,  1916 ;  Ee 
Currier-Lee  Warehouse  Co.  No.  5418-C,  Oct.  5,  1916 ;  Ee  Midland 
Warchousp  &  Transfer  Co.  No.  541 8-D,  Oct  5,  1916;  Be  Tooker 
P.ir.'R.loiftF. 
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Storage  &  Forwarding  Co.  No.  541 8-E,  Oct.  5,  1916;  Re  Chicago 
Shipping  &  Storage  Co.  No.  5418-F,  Oct  5,  1916;  Re  Railway  Ter- 
minal &  Warehouse  Co.  No.  5418-6,  Oct.  5,  1916;  Re  West  Side 
Warehouse  Co.  No.  5418-H,  Oct.  5,  1916;  Re  Chicago  Storage  & 
Transfer  Co.  No.  5418-1,  Oct.  5,  1916;  Re  Wakem  &  McLaughlin, 
5418-J,  Oct.  5,  1916.  Orders  vacated  and  further  hearing  granted, 
October  30,  1916. 

Maine.— Re  Gait  Block  Warehouse  Co.  R.  R.  141,  June  14,  1916, 
order  establishing  temporarily  storage  rates  on  pickled  fish. 

New  York,  Second  District — ^Re  Boston  &  A.  R.  Co.  No.  5884, 
March  25,  1916,  order  approving  P.  S.  C.  No.  566  establishing  a 
freight  tariff  of  general  storage  rules  in  order  that  storage  rules 
may  apply  xmiformly  to  state  and  interstate  traffic. 

Re  Boston  &  M.  R.  Co.  No.  5886,  March  25,  1916,  order  ap- 
proving P.  S.  C.  No.  709  establishing  charges  and  regulations  gov- 
erning the  storage  on  domestic  freight  in  order  that  state  and  inter- 
state traffic  rules  may  conform. 

Re  New  York  C.  R.  Co.  No.  5900,  March  31,  1916,  order  ap- 
proving  supplement  No.  6  to  P.  S.  C.  N.  Y.  C.  No.  2483  establishing 
rules  governing  deliveries  of  freight  at  New  York,  Brooklyn,  Queens- 
boro  Terminal,  Long  Island  City,  N.  Y.,  and  vicinity  and  terminal 
regulations  in  New  York  harbor ;  also  warehouses,  storage  regulations 
and  regulations  governing  charges  for  reconsignment  of  east  bound 
freight. 

Re  West  Shore  Co.  No.  5901,  March  31,  1916,  order  approving 
supplement  No.  5  to  P.  S.  C.  W.  S.  No.  667  establishing  rules  gov- 
erning deliveries  of  freight  at  New  York,  Brooklyn,  Queensboro  Ter- 
minal and  Long  Island  City,  N.  Y.  and  vicinity  and  lighterage  and 
terminal  regulations  and  establishing  regulations  to  govern  charges 
for  reconsignment  of  east  bound  freight. 

Re  New  York  C.  R.  Co.  No.  5925,  April  8,  1916,  order  approving 
supplement  No.  7  to  P.  S.  C.  N.  Y.  C.  No.  2483,  rules  governing 
storage,  lighterage  and  terminal  regulations. 

Re  West  Shore  R.  Co.  No.  5926,  April  8,  1916,  order  approving 
supplement  No.  6  to  P.  S.  C.  W.  S.  No.  667,  rules  governing  storage 
of  freight,  and  lighterage  and  terminal  regulations. 

Re  Hudson  Nav.  Co.  No.  5935,  April  12,  1916,  order  approving 
P.  S.  C.  No.  118,  governing  storage  charges  and  regulations  on  in- 
ward freight. 

Re  Erie  R.  Co.  No.  5975,  April  29,  1916,  order  approving  P.  S. 
C.  No.  3592,  and  supplement  No.  3  to  P.  S.  C.  No.  2245,  to  apply 
on  storage  of  freight  at  Buffalo  and  mixing,  blending  and  repacking 
of  flour. 

Washington. — In  Mayview  Farmers'  Union  No.  4  v.  Worum,  No. 
684,  Sept.  14,  1916,  rate  authorized  of  $1.15  per  ton  for  all  grain 

P.U.R.1916F. 
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held  in  storage  not  later  than  December  31  of  each  year,  10  cents  per 
month  additional  for  storage  after  that  date, 

0.  Water. 

California, — A  charge  was  fixed  for  a  minimnm  of  3750  gallons 
of  water  per  month,  4000  gallons  per  month  being  the  average  use 
of  a  family.  Los  Bancs  v.  West  San  Joaquin  Valley  Water  Co. 
Decision  No.  2990,  Case  No.  822,  Dec.  22,  1915. 

Re  Inglewood  Water  Co.,  Decision  No.  3157,  Application  No. 
1972,  March  14,  1916,  order  anthorissjng  water  company  to  increase 
water  rates  to  make  bonds  marketable  so  that  funds  may  be  procured 
for  extensions  and  improvements,  it  appearing  that  the  rates  pro- 
posed were  lower  than  rates  in  most  other  communities  where  the 
water  supply  is  pumped  and  that  such  increase  should  be  permitted, 
although  a  schedule  better  adapted  to  the  purposes  and  needs  of  the 
utility  was  ordered. 

Re  American  Irrig.  Co.  Decision  No.  3169,  Application  No.  1678, 
March  17,  1916,  order  establishing  water  rates  for  irrigation  and 
domestic  use  which  will  provide  operating  expenses,  taxes,  and  such 
an  amount  for  depreciation  as  will  permit  of  the  repair  and  rehabili- 
tation of  the  plant,  so  as  to  provide  for  not  only  a  continuance  of  the 
service  given,  but  for  a  bettering  of  that  service,  upon  the  understand- 
ing that  all  money  allowed  for  depreciation  will  be  invested  in  the 
plant,  it  appearing  that  although  this  company  had  apparently  made 
some  profits  upon  its  land  operations,  the  amount  or  the  benefits 
derived  thereby  were  not  clear,  but  that,  aside  from  this  fact,  the 
present  consumers  hold  contracts  for  water  at  less  than  the  rates 
fixed  and  the  service  now  being  rendered  is  not  such  as  to  warrant 
the  owners  of  this  system  enjoying  a  return,  which  could  only  be 
justified  upon  the  rendering  of  efficient  service,  and  that  to  produce 
its  operating  expenses,  taxes,  and  depreciation  will  require  that  the 
contract  rates  would  have  to  be  more  than  doubled,  and  it  was  con- 
ceded by  water  takers  associations  that  some  increase  was  necessary 
in  order  that  the  operation  of  the  system  might  continue,  and  that 
such  a  sum  must  be  provided  as  will  insure  the  repair  of  the  system 
to  such  an  extent  as  to  make  the  service  reasonably  good.  The  Com- 
mission further  fixed  the  rate  to  be  charged  to  the  North  F6rk  Ditch 
Company  for  the  use  of  the  main  pipe  of  applicant  upon  the  assump- 
tion that  the  North  Fork  Ditch  Company  would  continue  its  present 
practice  of  collecting  rates  for  water  supply  through  this  pipe,  but 
in  the  event  that  the  present  pipe  is  continued  and  consumers  make 
payment  for  water  directly  to  the  American  Irrigation  Company  the 
rates  shall  be  the  same  as  are  fixed  for  the  direct  consumers  of  the 
American  Irrigation  Company. 

Pittsburg  V.  Black  Diamond  Water  Co.  Decision  No.  3257,  Case 
No.  870,  April  17,  1916,  schedule  of  reduced  water  rates  established. 
P.U.R.1916F. 
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Schedule  of  rates  slightly  increased  pending  installation  of  meters 
(June  9,  1916). 

Re  Ukiah  Water  &  Improv.  Co.  Decision  No.  3294,  Application 
2146,  April  29,  1916,  order  authorizing  increase  in  water  rates  in 
Ukiah. 

Re  Mumaw,  Decision  No.  8338,  Application  No.  2166,  May  13, 
1916,  order  authorizing  applicant  to  meter  all  conaumers  of  water, 
and  establishing  flat  and  meter  rates. 

Re  Fairmont  Water  Co.  Application  No.  2059,  Decision  No.  3312, 
May  8,  1916,  amount  of  retunji  fibced ;  annual  allowance  for  deprecia- 
tion fixed;  rates  established.    Rehearing  denied  (May  24,  1916). 

Re  Graves,  Decision  No.  3456,  Application  No.  2336,  June  24, 
1916,  order  authorizing  increase  in  water  rates. 

In  Southern  P.  Co.  v.  Spring  Valley  Water  Co.  (1916)  —  Cal.  — , 
L.R.A. — ,  — y  159  Pac.  865  it  was  held  tiiat  under  a  grant  by  a  rail- 
road to  a  water  company  of  the  right  to  lay  and  maintain  a  con- 
duit along  the  right  of  way  in  consideration  of  $5  and  of  the  con- 
struction and  maintenance  of  a  hydrant  and  the  free  use  of  water 
therefrom  for  railroad  purposes,  the  railroad  was  entitled  to  free 
water  as  long  as  the  conduit  was  on  its  land;  tiiat  the  contract  was 
not  void  as  against  public  policy,  there  being  no  public  regulation 
forbidding  such  service  and  no  claim  that  the  railroad  use  affected 
the  tise  of  other  consumers ;  and  that  under  Const,  art.  12,  §  23  and 
the  Public  Utilities  act  providing  for  regulation  by  the  Conmiission, 
and  §  74  of  that  act  providing  that  it  shall  not  operate  to  release  or 
waive  any  right  of  action  for  any  right  which  may  accrue  tmder  any 
law,  the  railroad  might  enforce  the  contract  in  the  courts  until  some 
order  to  the  contrary  was  made  by  the  Commission. 

Idaho,— B,e  TJcon,  Case  No.  188,  Order  No.  360,  June  30,  1916, 
order  authorizing  the  putting  into  effect  of  schedule  of  rates,  rules 
and  regulations  governing  waterworks  system  not  yet  in  operation. 

Re  Wendell,  Case  No.  190,  Order  No.  362,  July  8,  1916,  approval 
of  advance  in  water  rates. 

Re  Minidoka,  Case  No.  197;  Order  No.  369,  July  25,  1916,  order 
granting  permission  to  put  into  effect  schedule  of  water  rates,  rules 
and  regulations  providing  such  permission  shall  not  be  taken  as  a 
finding  that  said  rates,  rules,  and  regulations  are  reasonable. 

JlUnois.—Re  Effingham  Waterworks  Co.  No.  4845,  April  20,  1916, 
order  approving  without  prejudice  "industrial  water  service  surplus 
supply  meter  rates"  which  provides  for  a  reduced  optional  rate 
to  large  industrial  consumers  who  are  willing  to  agree  that  supply 
may  be  cut  off  without  notice  from  the  company. 

Re  Central  Illinois  Public  Service  Co.  No.  5537,  Sept.  28,  19n, 
approval  of  proposed  change  of  rates  for  water  meter  service  in  R(  U- 
inson,  as  stated  in  schedule  I.  P.  U.  C.  No.  1. 
P.U.n.l9i6F. 
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Be  Central  HKnois  Public  Serrice  Co.  No.  551^8,  Sept.  28,  1916, 
approval  of  proposed  change  of  rates  for  metered  water  service  in 
Johnston  Ci^  as  stated  in  schedule  I.  P.  TJ.  C.  No.  1. 

Be  Central  Illinois  Public  Service  Co.  No.  5526,  Sept.  28, 1916,  ap- 
proval of  rate  schedule  I.  P.  U.  C.  No.  1,  covering  proposed  changes 
of  rates  for  metered  water  service  in  the  city  of  Carbondale. 

Indiana. — ^Be  La  Grange,  No.  2204,  April  14,  1916,  order  ap- 
proving reduction  of  water  rates. 

Be  Citizens  Heat,  Light  &  P.  Co.  No.  2412,  July  21,  1916,  order 
abolishing  charge  for  meters  and  authorizing  use  of  40,000  gallons 
of  water  per  year  for  minimum  charge  of  $10. 

A  water  utility  was  authorized  to  establish  a  minimum  charge  of 
$6  per  year  for  each  service  connection.  Angola  v.  Indiana  Utilities 
Co.  No.  937,  Aug.  11,  1916. 

A  municipality  was  required  to  pay  a  water  utility  $250  per  year 
for  four  watering  troughs  and  three  drinking  fountains  the  latter  to 
be  equipped  with  automatic  shutoff  valves  in  connection  with  sani- 
tary drinking  faucets.    Ibid. 

A  mimicipality  owning  the  distribution  sjrstem  was  required  to  pay 
the  water  utility  $31.10  per  hydrant  for  fire  protection  which  was 
eqnalto  the  revenue  the  city  should  receive  for  its  system.  Ibid. 
The  Commission  said:  '*This  is  a  comparatively  low  rate  for  this 
service.'* 

Iowa, — Water  rates  for  automatic  fire  sprinkler  systems  cannot  be 
compared  with  the  rates  for  general  service  or  the  rates  for  fire  hy- 
drants. J.  W.  Edgerly  &  Co.  v.  Ottumwa  (1916),  —  Iowa,  — ,  156 
N.  AV.  388. 

*^^e  are  not  saying  but  that  charges  exacted  for  different  kinds 
of  service  are  not  appropriate  to  be  considered  in  making  that  of 
any  one.  What  we  do  say  is  that  no  other  service  is  so  like  the  service 
rendered  the  sprinkler  system  that  the  one  may  be  referred  to  as  a 
criterion  for  fitting  the  charges  to  be  exacted  for  the  other.'* 

J.  W.  Edgerly  &  Co.  v.  Ottumwa  (1916)  —  Iowa,  — ,  156  N.  W. 
388,  an  annual  water  rate  for  automatic  fire  sprinkler  system  of  $60 
for  300  sprinkler  heads  or  less,  $75  for  301  to  700  heads,  $100  for 
701  to  1100  headb,  and  9  cents  per  head  for  additional  heads  was 
held  not  excessive  in  itself,  nor  discriminator}'  if  compared  with  a 
rate  of  30  cents  per  1000  gallons  to  ordinary  consumers,  or  witH  rates 
varying  from  $7  to  $25  for  fire  h3'drants, 

A  city  undertaking  to  supply  water  for  automatic  fire  sprinkler 
systems  must  furnish  the  water  at  a  regular  rate  rather  than  by 
special  contracts,  although  the  systems  are  installed  at  private  ex- 
pense and  are  in  part  under  private  control,  since  the  service  is  bene- 
ficial to  the  public  as  well  as  to  the  individual  owner.    Ibid. 

A  municipal  water  works  may  charge  more  tlian  a  reasonable  rate 
for  the  service  where  the  excess  is  required  under  §  749  of  the  code 
P.U.R.1916F. 
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authorizing  the  imposition  of  diarges  ^'f or  the  maintenance  and 
operation  of  such  works,  the  proper  and  necessary  extension  thereof, 
for  all  repair?,  and  for  the  payment  of  the  purcl^ase  money  or  cost, 
principal  and  interest/^    Ibid. 

Kansas.— In  Wichita  Water  Co.  v.  Wichita  (1916)  234  Fed.  415, 
it  was  held  that  a  statute  (Gen.  Stat.  1889,  §  7185)  giving  a  city 
^'fuU  power  and  authority  to  contract"  for  a  supply  of  water  for 
municipal  and  domestic  use,  at  fixed  maximum  rates,  was  ample 
authority  to  the  city  to  contract  for  40  years ;  and  that  even  if  it  were 
doubtful  that  the  statute  authorized  a  contract  for  more  than  25 
years,  the  city  could  not  further  reduce  rates,  where  the  city,  26  years 
after  the  making  of  the  40-year  contract,  entered  into  a  ratification 
agreement  under  which  rates  were  reduced,  and  haa  retained  the 
fruits  of  such  agreement  amounting  to  many  thousands  of  dollars. 

Montana, — Plains  v.  Plains  Light  &  Water  Co.  Docket  No.  527, 
June  20,  1916,  order  to  file  a  schedule  of  rates  in  accordance  with 
the  standard  classification  as  adopted  in  amended  report  and  order 
No.  131. 

The  break  from  a  minimum  monthly  charge  of  $1.50  for  3000 
gallons  of  water,  or  50  cents  for  1000  gallons,  to  15  cents  per  1000 
additional  gallons  is  too  great,  so  that  the  minimum  should  be  low- 
ered or  the  rate  for  the  additional  gallons  raised.    Ibid. 

Oregon.— Be  Rogue  River  Water  Co.  TJ-F-18,  P.  S.  C.  Or.  Order 
No.  88,  May  6,  1916,  order  amending  water  rates  for  sprinkling 
purposes  so  that  during  the  sprinkling  season  consumpti(m  of  from 
500  to  20,000  cubic  feet  in  any  month  should  not  bear  a  rate  in  ex- 
cess of  10  cents  per  hundred  cubic  feet  pursuant  to  agreement. 

Salem  v.  Salem  Water,  Light  &  P.  Co.  U-F-45,  P.  S.  C.  Or.  Order 
No.  90,  May  15, 1916,  order  amending  rates  on  water  by  putting  into 
effect  in  addition  a  special  sprinkling  rate,  applicable  during  sprink- 
ling season. 

Wisconsin. — The  value  of  mineral  water  service  is  not  what  one 
would  pay  for  water  rather  than  go  without  it  at  all,  but  what  a  con- 
sumer would  pay  for  the  servixje  rather  than  get  an  equivalent  service 
in  some  other  way,  such  as  sinking  a  private  well.  Re  Prairie  Du 
Chien  Water  Utility,  Dec.  24,  1915. 

A  water  utility  was  directed  to  make  the  minimum  charge  when 
unable  to  read  the  meters  after  a  reasonable  effort,  and  to  note  that 
fact  upon  the  bill  and  to  adjust  with  the  consumer  the  difference 
when  the  meter  is  read.    Ibid. 

Re  Ladysmith  Municipal  Waterworks,  Jime  15,  1916,  order  au- 
thorizing increase  in  water  rates. 

Re  Wisconsin  Valley  Improv.  Co.  July  10,  1916,  order  fixing  rates 
to  be  paid  by  water  power  operators. 

Re  Chippewa  &  F.  Improv.  Co.  July  10,  1916,  order  fixing  water 
rates  to  be  paid  by  water  power  operators. 
P.U.R.IOICF. 
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Re  Two  Rivers,  July  12, 1916,  order  authorizing  increase  in  water 
rates. 

Wyoming. — ^Mills  v.  Green  River  Waterworks  Co.  No.  8,  Sept.  25, 
1916,  order  prescribing  rates  to  be  charged  in  Blairtown,  Kanda, 
Wilkins,  and  Rock  Springs. 

Records  and  Reports. 

a.  Filing  of  reports. 

b.  Place  of  keeping. 

c.  Destruction  of  records.   . 

a.  Filing  of  reports. 

Colorado. — ^Re  Filing  of  Annual  Reports  of  Common  Carriers, 
General  Order  No.  21,  Oct.  5,  1916,  order  directing  common  car- 
riers to  prepare  and  submit  to  the  Public  Utilities  Commission,  An- 
nual Reports  relating  to  periods  of  time  subsequent  to  Jime  30. 
1916. 

New  York,  First  District.— Re  Electric  R.  Corp.  Case  No.  1334, 
July  27,  1916,  order  of  July  2,  1912,  directing  street  railway  com- 
panies to  file  monthly  reports  of  Coney  Island  traffic,  canceled. 

Re  Common  Carriers,  Case  No.  2128,  Aug.  11,  1916,  order  re- 
quiring every  person  or  corporation  owning  or  holding  a  majority  of 
capital  stock  of  a  common  carrier,  on  June  30,  1916,  imder  juris- 
diction of  New  York  Public  Service  Commission,  First  District,  to 
file  with  said  Commission  a  full  report  of  such  stock. 

New  York,  Second  District — Re  Lawrence  Park  Heat,  Light  & 
P.  Co.  Case  No.  3369,  Oct.  26,  1915,  order  directing  company  to 
keep  accounts,  make  reports  and  be  subject  to  such  other  general 
requirements  and  regulati<ms  of  the  Commission  as  has  been  pre- 
scribed or  may  hereafter  be  prescribed  for  corporations  of  its  class, 
and  canceling  order  of  December  31,  1912,  exempting  the  company 
therefrom. 

Re  Forms,  May  23, 1916,  order  approving  forms  for  use  of  specified 
corporations,  and  requiring  said  corporations  to  issue  annual  reports. 

Oklahoma. — Re  Missouri  P.  R.  Co.  Cause  No.  1350,  Order  No. 
1089,  Aug.  17,  1916,  the  St.  Louis,  Iron  Mountain,  &  Southern  R. 
Co.  ordered  to  furnish  to  the  Conamission  on  or  before  September 
11,  1916,  complete  report  of  all  grain  shipments  on  which  refunds 
are  due. 

Pennsylvania. — ^Montrose    v.    Consumers   Water    Co.    Complaint 
Docket  No.  370,  1916,  July  15,  1916,  order  requiring  respondent  to 
make  a  report  in  order  to  determine  the  desirability  of  directing  cer- 
tain improvements  to  be  made  bv  the  water  company. 
P.U.R.1916F.  '65 
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b.  Place  of  keeping. 

Arizona. — ^Re  Domestic  Corp.  General  Order  No.  49,  May  23, 
1916,  order  requiring  all  books,  records  and  accounts  to  be  kept  with- 
in the  state  of  Arizona. 

Illinois, — Re  Southwestern  Bell  Teleph.  Co.  No.  4573,  February 
10,  1916,  an  Illinois  telephone  corporation,  whose  capital  stock  was 
owned  by  the  Southwestern  Telephone  and  Telegraph  Company,  a 
Missouri  corporation,  which  kept  the  books  and  records  of  the  former 
corporation  at  its  office  in  St.  Louis,  was  authorized  to  di&pense  with 
a  duplicate  set  of  books  in  the  state  of  Illinois,  which  would  involve 
a  large  and  improductive  expense,  upon  condition  that  thie  petitioner 
maintain  an  office  in  East  St.  Louis,  Illinois,  at  which  shall  be  kept 
on  file  a  copy  of  its  monthly  financial  report  and  in  charge  of  an 
agent  duly  authorized  to  accept  all  legal  process  and  notice,  and  upon 
condition  that  the  Commission  shall  have  full  authority  to  examine 
all  the  records  and  memoranda  in  the  Missouri  office  as  though 
such  office  were  in  the  state  of  Illinois,  and  that  the  petitioner  will 
upon  demand  produce  at  its  office  in  Illinois  any  and  all  of  such 
records  or  memoranda,  and  upon  a  further  condition  that  the  pe- 
titioner will  produce  all  or  any  of  said  records  or  memoranda  in 
any  court  of  the  state  of  Illinois  which  the  Commission  would  have 
a  right  to  command  to  be  produced  if  said  offices  were  tmquestionably 
within  the  territory  and  limits  of  Illinois. 

Re  City  Water  Co.  No.  5307,  July  28,  1916,  order  granting  per- 
mission to  keep  books,  records,  papers,  and  accounts  at  50  Broad 
Street,  New  York  City. 

c.  Destruction  of  records. 

Nebraska. — ^Be  Nebraska  Teleph.  Co.  Application  No.  2562,  Nov. 
22,  1915,  order  authorizing  the  destruction  of  certain  records. 

Re  Nebraska  Teleph.  Co.  Application  No.  2600,  Dec.  21,  1915, 
order  authorizing  the  destruction  of  certain  records  and  memoranda. 

Re  Nebraska  Teleph.  Co.  Application  No.  2628,  Feb.  8,  1916,  or- 
der authorizing  telephone  company  to  destroy  specified  records. 

Re  Nebraska  Teleph.  Co.  Application  No.  2657,  Feb.  29,  1916, 
order  authorizing  telephone  company  to  destroy  certain  records  and 
memoranda. 

Re  Nebraska  Teleph.  Co.  Application  No.  2662,  March  6,  1916, 
telephone  company  authorized  to  destroy  certain  records  and  memo- 
randa. 

Reparation. 

California. — ^Rivers  Bros,  Co.  v.  Southern  P.  Co.  Decision  No. 
3162,  Case  No.  406,  March  16,  1916,  order  for  reparation  for  ex- 
P.U.R.1916F. 
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cessive  freight  charges  on  apples  from  Beaumont  and  Grafton  to  Ix)s 
Angeles. 

Holt  Mfg.  Co.  V,  Southern  P.  Co.  Decision  No.  3709,  Case  No. 
969,  Sept.  26,  1916,  order  authorizing  refund  for  excessive  freight 
charges. 

Idaho. — Orders  authorizing  refund  of  excessive  freight  charges 
due  to  oversight  or  misunderstanding  in  not  publishing  in  time  a 
rate  to  be  effective  on  shipments  of  sugar-beets  for  the  season  of 
1915.  Re  Oregon  Short  Line  R.  Co.  Case  No.  193,  Order  No.  364; 
Re  Oregon  Short  Line  R.  Co.  Case  No.  194,  Order  No.  365 ;  Re  Ore- 
gon Short  Line  R.  Co.  Case  No.  195,  Order  No.  366,  July  21,  1916. 

Re  Oregon  Short  Line  R.  Co.  Case  No.  201,  Order  No.  371,  Aug. 

2,  1916,  order  authorizing  refund  of  excessive  freight  charges. 

Re  Idaho  Power  Co.  Case  No.  211,  Order  No.  378,  Sept.  30, 1916, 
order  granting  application  for  permission  to  refund  to  certain  mu- 
nicipalities, excess  charges  for  municipal  incandescent  street  lighting. 

Re  Oregon  Short  Line  R.  Co.  Case  No.  206,  Order  No.  380,  Oct. 

3,  1916,  order  authorizing  refund  for  excessive  freight  charges. 
Illinois. — Chicago  Portland  Cement  Co.  v.  Chicago,  M.  &  St.  P. 

R.  Co.  No.  4321,  June  22,  1916,  order  directing  refund  of  excessive 
freight  charges. 

Maxwell  &  C.  Mule  Co.  v.  East  St.  Louis  Light  &  P.  Co.  Nos. 
4872,  4873,  4874,  4985,  5002,  6008,  6004,  6006,  5006,  and  6061  con- 
solidated,  July  27,  1916,  complaint  asking  for  reparation  of  over- 
charges for  electric  service  dismissed  on  the  ground  that  the  utility 
had  offered  reparation  on  the  terms  held  reasonable  in  Illmo  Hotel 
Co.  v.  East  St.  Louis  Light  &  P.  Co.  P.U.R.1916E,  196. 

Indiana.— W.  T.  Thompson  Veneer  Co.  v.  Pittsburgh,  C.  C.  &  St. 
L.  R.  Co.  No.  2306,  July  7,  1916,  order  dismissing  application  for 
refund  of  freight  charges,  it  appearing  that  petitioner's  claim  ac- 
crued more  than  two  years  before  the  filing  of  the  petition. 

Huntingburg  Dry  Pressed  Brick  Co.  v.  Southern  R.  Co.  No.  2066 
July  7,  1916,  order  directing  refund  of  excessive  freight  charges. 

Re  Chicago  &  E.  I.  R.  Co.  No.  2219,  July  18,  1916,  order  au- 
thorizing permission  to  waive  collection  of  certain  switching  charges. 

Hoosier  Slide  Sand  Co.  v.  Chicago,  I.  &  L.  R.  Co.  No.  2369,  July 
21,  1916,  order  authorizing  refund  of  overcharge  on  carload  of  sand. 

National  Freight  &  Exp.  Audit  Co.  v.  Lake  Erie  &  W.  R.  Co.  No. 
949,  Aug.  11,  1916,  claim  for  reparation  filed  by  the  attorney  in 
fact  of  the  shipper  dismissed  because  the  excessive  charges  were  made 
more  than  three  years  prior  to  the  date  of  the  proceedings  and  the 
statute  expressly  provides  that  claims  must  be  filed  within  two  years 
from  the  date  in  which  it  accrued. 

Re  Michigan  C.  R.  Co.  No.  2463,  Aug.  11,  1916,  order  authorizing 

refund  of  excessive  freight  ctiarges, 
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Maine,— TemaM  v.  Bangor  &  A.  R.  Co.  P.  C.  No.  90,  July  13, 
1916,  order  authorizing  refund  of  excessive  freight  charges. 

Wilson  Lumber  Co.  v.  Maine  C.  R.  Co.  F.  C.  No.  77,  July  11, 
1916,  order  authorizing  refund  of  excessive  freight  charges. 

John  L.  Stanley  &  Sons  v.  Maine  C.  R.  Co.  F.  C.  76,  July  20, 
1916,  order  authorizing  refund  of  excessive  freight  charges. 

F.  A.  Waldron  &  Son  v.  Maine  C.  R.  Co.  F.  C.  No.  84,  Aug,  23, 
1916,  order  authorizing  refund  of  excessive  freight  charges. 

Michigan. — Rochester  Sand  &  Brick  Co.  v.  Michigan  C.  R.  Co. 
D-957,  Sept.  6,  1916,  order  for  refund  of  excessive  freight  charges 
on  brick. 

Nebraska,— Re  Union  P.  R.  Co.  Application  No.  2827,  June  26, 
1916,  order  authorizing  refund  for  excessive  freight  charges  on  ship- 
ments of  livestock. 

Re  Chicago,  B.  &  Q.  R.  Co.  Application  No.  2879,  Aug.  17,  1916, 
order  authorizing  refund  of  excessive  frei^t  charges. 

New  York,  First  District. — ^Reichenbach  v.  New  York  &  Q.  Elec- 
tric Light  &  p.  Co.  Case  No.  2101,  June  29,  1916,  resolution  fix- 
ing amount  of  overcharge  for  electric  service. 

Kent  V.  New  York  &  Q.  Electric  Light  &  P.  Co.  Case  No.  2122, 
July  20, 1916,  resolution  that  charge  of  respondent  company  amount- 
ing to  $62.76  should  not  have  been  more  than  $2. 

North  Carolina. — Refimds  for  excessive  freight  charges  were  or- 
dered in  the  following  cases :  Sampson  Lumber  Co.  v.  Atlantic  Coast 
Line  R.  Co.  June  16,  1916 ;  Pitts  v.  Atlantic  Coast  Line  R.  Co.  June 
16,  1916;  DeVane  v.  Atlantic  Coast  Line  R.  Co.  June  16,  1916; 
Bain  v.  Atlantic  Coast  Line  R.  Co.  Jime  16,  1916;  Guilford  Lumber 
Co.  V.  Southern  R.  Co.  Jime  16,  1916 ;  Southern  Timber  &  Lumber 
Co.  V.  Southern  R.  Co.  June  16,  1916;  Barber-Paschal  Lumber  Co. 
V.  Southern  R.  Co.  June  16,  1916 ;  Moore  v.  Atlantic  Coast  Line  R. 
Co.  June  16, 1916;  Southern  Timber  &  Lumber  Co.  v.  Atlantic  Coast 
Line  R.  Co.  June  15,  1916. 

Pennsylvania. — Germania  Ref.  Co.  v.  Pennsylvania  Co.  Complaint 
Docket  No.  159,  June  30,  1916,  respondent  ordered  to  pay  complain- 
ant as  damages  overcharges  collected  on  shipments  of  crude  oil  from 
Walford  to  Rouseville. 

Cambria  Steel  Co.  v.  Pennsylvania  R.  Co.  Complaint  Docket  No. 
878,  1916,  respondent  ordered  to  collect  from  complainant  accrued 
amount  due  on  shipments  and  to  repay  as  damages  overcharges  col- 
lected on  other  shipments  under  same  tariff. 

Philippine  Islands. — Cebu  Lumber  Co.  v.  Smith,  B.  &  Co.  Case 
No.  202,  July  26,  1916,  order  dismissing  application  for  excessive 
freight  charges,  it  appearing  that  the  rate  schedule  in  question  does 
not  apply  to  trips  or  calls  especially  contracted  for. 

Texas. — A  gas  company*s  contract  to  refund  to  a  consumer  a  part 
of  his  payment  for  an  extension  of  a  main  on  a  specified  street,  for 
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eadi  new  consumer  obtained  ''on  said  extension,"  does  not  entitle  him 
to  a  refund  for  new  consumers  on  a  subsequent  extension  on  a  street 
one  block  distant,  although  the  second  extension  crosses,  taps,  and 
is  supplied  with  gas  from  the  first  extension.  County  Gas  Co.  v. 
Templeton  (1916)  —  Tex.  Civ.  App.  — ,  185  S.  W.  942. 

Wisconsin. — Cereal  Mills  Co.  v.  Chicago,  M.  &  St.  P.  E.  Co.  June 
27,  1916,  order  dismissing*  application  for  reparation  on  the  ground 
that  no  one  connected  with  the  complainant  company  appeared  fit 
the  hearing. 

Curtis  &  Y.  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.  June  29,  1916, 
order  authorizing  refund  of  excessive  freight  charges. 

Mayville  Fuel  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.  June  30,  1916, 
order  authorizing  refund  of  excessive  freight  charges. 

Reparation  will  not  be  awarded  on  account  of  excessive  freight 
rates  in  the  absence  of  proof  of  actual  damage  suffered  by  the  pe- 
titioner. S.  H.  Benjiman  Coal  Co.  v.  Chicago,  M.  &  St  P.  R.  Co. 
July  20,  1916. 

Kneeland-McLurg  Lumber  Co.  v.  Minneapolis,  St.  P.  &-S.  Ste. 
M.  R.  Co.  Oct.  19, 1916,  ordei  authorizing  refund  of  excessive  freight 
charges. 

Reparation  on  account  of  excessive  freight  charges  was  awarded  in 
Hottelet  Co.  v.  Chicago  N.  W.  R.  Co.  July  20, 1916,  upon  the  ground 
that  the  shipment  was  intrastate  rendering  applicable  the  state  rate 
rather  than  the  interstate  rate  on  the  authority  of  Hottelet  Co.  v. 
Chicago,  M.  &  Si  P.  R.  Co.  P.U.R.1916F,  138. 

Return. 

Arizona. — Tn  Re  Mountain  States  Teleph.  &  Teleg.  Co.  Docket 
No.  274,  May  11,  1916,  the  Arizona  Commission  investigating  the 
rates  of  the  Mountain  States  Telephone  and  Telegraph  Company  as 
applied  to  Flagstaflf  held  that  no  reduction  could  be  effected,  it  ap- 
pearing that  the  return  on  the  investment  was  2.6  per  cent  for 
Flagstaff  and  only  3.9  per  cent  for  the  entire  state. 

California. — Re  Cady,  Decision  No.  2905,  Application  No.  1848, 
Nov.  18,  1915,  water  rates  were  authorized  which  were  estimated  to 
return  8  per  cent  upon  the  value  of  the  plant  after  deducting  6  per 
cent  depreciation,  maintenance,  operation,  and  other  expenses. 

An  allowance  for  a  return  of  7  per  cent  was  made  in  fixing  water 
rates.  Los  Banos  v.  West  San  Joaquin  Valley  Water  Co.  Decision 
No.  2990,  Case  No.  822,  Dec.  22,  1915. 

Re  Stinson,  Decision  No.  3000,  Application  No.  1961,  Dec.  24, 
1915,  flat  rates  for  service  at  Stinson  Beach  were  established  which 
were  estimated  to  yield  7  per  cent  interest  upon  the  value  of  the 
pipe,  tank  and  tools  together  with  the  annual  depreciation  upon  the 
same  computed  by  the  sinking-fund  method  where  the  consumers  had 
P.U.R.1916F. 
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expressed  a  preference  for  flat  rates  and  the  water  company  had 
stated  that  the  plant  was  installed  in  order  to  assist  the  sale  of  lots 
and  that  they  did  not  ask  at  the  present  time  for  interest  upon  land 
reserved  by  them  for  water  shed  or  water  right  purposes. 
Re  Hampton,  Decision  No.  3006,  Application  No.  1986,  Dec.  28, 

1915,  the  California  Commission  held  an  allowance  of  $100  per 
month  to  tlie  owner  of  the  warehouse  claiming  to  work  10  hours  per 
day  as  warehouse  laborer  as  well  as  manager  and  book-keeper  was 
excessive,  where  such  owner  also  conducted  an  insurance  business  and 
operated  a  small  rolling  mill  upon  the  premises,  and  while  these  may 
only  take  up  a  portion  of  his  time  an  allowance  of  $75  per  month 
for  his  services  should  be  liberal ;  no  allowance  was  made  for  depre- 
ciation owing  to  the  large  amount  devoted  to  repairs  each  year  on 
account  of  the  extreme  age  of  the  building. 

Steamboat  freight  and  passenger  rates  yielding  a  net  return  of 
6.1  per  cent  are  not  excessive.  Miller  &  Donaldson  v.  Wilmington 
Transp.  Co.  Decision  No.  3019,  Case  No.  381,  Dec.  31,  1915. 

Eeasonable  expenditures  in  advertising,  maintaining  and  making 
attractive  a  pleasure  and  healtii  resort  are  proper  operating  expenses 
of  a  steamboat  company  which  is  authorized  to  carry  on  a  general 
transportation  business  and  which  is  dependent  upon  the  resort  for 
its  main  traffic  and  which  furnishes  the  only  regular  transportation 
service.    Ibid. 

Payments  for  advertising,  maintaining  and  making  attractive  a 
pleasure  and  health  resort,  made  by  a  steamboat  company,  which  is 
dependent  on  the  resort  for  its  main  traffic  to  an  agent  owner, 
enabling  such  owner  to  obtain  a  return  of  between  5  and  6  per  cent 
on  the  value  of  the  resort,  are  not  excessive  steamboat  operating  ex- 
penses. Ibid. 

An  irrigation  company  contracting  to  furnish  water  on  the  land, 
assumes  the  burden  of  losses  in  transmission  where  such  losses  are 
not  excepted  in  the  contract.  Spafford  v.  Fresno  Canal  &  Irrig.  Co. 
Decision  No.  3266,  Case  No.  858,  April  19,  1916. 

District  of  Columbia. — Re  Terminal  Taxicab  Co.  Feb.  16,  1916, 
the  District  of  Columbia  Commission  held  that  10  per  cent  per 
annum  was  a  fair  and  reasonable  return  upon  properties  invested  in 
taxicab  business,  since  the  taxicab  business  is  comparatively  new  and 
its  future  not  so  certain  as  older  classes  of  public  service,  and  since  it 
is  subject  to  wide  variations  in  volume  of  business  resulting  from 
financial  and  other  conditions.  The  Commission  further  held  that 
Commisfeions  paid  by  taxicab  companies  to  hotels,  etc.,  on  business 
obtained  through  such  establishment  is  not  a  proper  operating  ex- 
pense in  computing  net  earnings  for  rate  making  purposes. 

Illinois.— Re  Alhambra  Mut.  Teleph.  Co.  No.  4277,  March  10, 

1916,  5.2  per  cent  upon  the  value  of  a  telephone  plant  was  found  to 
P.U.R.1916F. 
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be  a  fair  return,  at  least  until  the  company  submitted  more  detailed 
information  of  revenues  and  expenses. 

A  fnll  tedt  for  not  less  than  an  entire  year  should  be  given  a 
schedule  of  rates  fixed  by  a  Commission,  before  the  utility  should 
attack  the  rates  as  inauflBcient  to  yield  the  return  fixed  by  the  Com- 
mission. Bellville  v.  St.  Clair  County  Gas  &  E.  Co.  Ko.  2237-B 
(First  Supplement)  March  29,  1916. 

Re  People's  Teleph.  &  Teleg.  Co.  No.  3844,  June  5,  1916,  increase 
in  telephone  rates  to  yield  a  retiym  of  7.07  per  cent,  rather  than  a 
return  of  9.62  per  cent  as  proposed  by  the  utility. 

A  return  of  6.63  per  cent  as  a  whole,  produced  by  an  increase  in 
telephone  rates,  is  not  excessive.  Be  DeKalb  County  Teleph.  Co.  No 
3550,  July  13,  1916. 

In  Re  DeKalb  County  Teleph.  Co.  No.  3550,  July  13,  1916,  it  was 
held  not  necessary  to  adjust  telephone  rate  schedules  so  as  to  obtain 
a  fair  rate  of  return  on  eiich  exchange  considered  individually,  where 
the  method  of  apportioning  operating  revenues  and  expenses  between 
tlie  exchanges  was  questionable. 

Indiana.— Bjq  Noblesville  Heat,  light  &  P.  Co.  No.  2390,  June 
22,  1916,  order  authorizing  sharing  of  profits  with  employees  at  a 
percentage  of  their  wages  equivalent  to  from  i  to  the  full  rate  of 
dividend  paid  on  the  common  stock  according  to  length  of  time 
employee  had  been  in  the  company^s  service,  to  be  continued  from 
year  to  year  only  as  the  board  of  directors  may  adopt  it  for  each 
year,  it  appearing  that  the  company  had  a  surplus  of  over  $7,000  for 
the  current  year  after  paying  all  expenses,  interest,  providing  for  de- 
preciation and  paying  a  4  per  cent  dividend  on  the  common  stock. 

A  water  company  owning  the  plant  equipment  was  allowed  a  re- 
turn of  '6i  per  cent  upon  its  investment  while  the  city  owning  the 
distribution  system  was  allowed  a  return  of  but  6  per  cent  for  the 
use  of  its  portion  of  the  plants  upon  the  ground  that  the  city  was  not 
obliged  to  pay  taxes  upon  its  portion  of  the  property,  and  also  be- 
cause the  depreciation  and  maintenance  was  quite  light,  Angola 
V.  Indiana  Utilities  Co.  No.  937,  Aug.  11,  1916. 

Jones  V.  Connersville  Teleph.  Co.  No.  1179,  Aug.  11,  1916,  net 
return  equal  to  7  per  cent  of  the  value  of  the  property  held  to  be 
reasonable  and  sufficient. 

In  Jones  v.  Connersville  Teleph.  Co.  No.  1179,  Aug.  11,  1916,  a 
reasonable  and  sufficient  annual  operating  expense  of  a  utility  was 
fixed  at  $12,500  after  deducting  charges  for  materials  and  supplies 
which  should  have  been  charged  to  depreciation  and  reducing  the 
manager's  salary  from  $3,000  to  $1,800  per  year. 

Missouri. — A  contract  by  a  natural  gas  distributing  company  to 
pay  an  excessive  price  for  gas  does  not  require  that  such  amount 
should  be  taken  as  an  operating  expense  in  a  rate  case.    Marshall  v. 
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St,  Joseph  Gas  Co.  Cases  Nos.  293,  455,  and  533,  decided  Nov.  27, 
1915,  rehearing  finally  denied  Feb.  23,  1916. 

Montana, — Water  rates  jdelding  a  net  earning  of  only  $280,25  on 
a  capitalization  of  $17,908  are  not  excessive.  Plains  v.  Plains  Light 
&  Water  Co.  Docket  No.  627,  June  20,  1916. 

A  part  of  the  value  of  a  steam  plant  for  generating  electricity 
should  be  amortized  over  a  series  of  years  as  an  operating  expense, 
upon  the  company  purchasing  all  of  its  current  which  enables  con- 
sumers to  receive  24  hour  service  and  a  higher  quality  of  service. 
Ibid. 

There  is  no  undue  waste  by  an  electric  company  permitting  street 
lights  to  bum  24  hours  a  day,  where  there  is  no  additional  cost  other 
than  the  cost  of  lamp  renewals,  which  would  not  equal  interest  on  the 
additional  installation  necessary  to  control  the  shutting  off  of  cur- 
rent.   Ibid. 

Electric  rates  which  do  not  yield  «uflficient  income  to  pay  operating 
expenses  and  depreciation  are  not  excessive.    Ibid. 

Nebraska. — In  Re  Lincoln  Traction  Co.  Application  No.  2262, 
Dec.  31,  1915,  it  was  held  that  the  railway  department  of  a  utility 
will  not  be  permitted  to  make  a  profit  on  current  furnished  the 
lighting  department  in  excess  of  the  amount  actually  necessary  to 
pay  operation,  maintenance  and  depreciation  charges  and  a  fair  re- 
turn on  the  portion  of  the  property  devoted  to  the  production  of 
current. 

New  Jersey, — The  transportation  of  ice,  one  of  the  cheapest  com- 
modities which  move,  should  yield  a  railroad  company  4  per  cent  on 
the  investment  attributable  to  that  business.  Mountain  Ice  Co.  v. 
Delaware  L.  &  W.  R.  Co.  Jan.  11,  1916. 

New  York,  First  District, — While  the  expenses  incurred  in  keep- 
ing a  record  of  consumers,  issuing  bills,  collecting  accounts  and  ad- 
justing complaints  are  not  properly  chargeable  to  meter  cost,  they 
should  be  included  in  fixing  meter  charges  where  there  is  not  sepa- 
rate customer  charge  in  addition  to  the  meter  charge.  Electrical 
Inspection  &  A.  Corp.  v.  United  Electric  Light  &  P.  Co.  6  N.  Y. 
S.  D.  R.  1. 

An  allowance  of  interest  at  7  per  cent  upon  the  gross  cost  of  elec- 
tric meters  was  made  in  fixing  the  return  for  an  electric  utility. 
Ibid. 

In  fixing  operating  expenses  the  annual  charge  per  meter  for  in- 
stallation and  removal  should  be  computed  by  dividing  the  installa- 
tion and  removal  cost  by  the  number  of  meters  in  use,  and  not  by 
dividing  the  installation  expense  by  the  number  of  meters  installed 
and  the  removal  expense  by  the  number  of  removals.    Ibid. 

In  fixing  operating  expenses  the  annual  charge  per  meter  for  chang- 
.ing  locations  should  be  computed  by  dividing  tiie  total  expense  by 
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the  number  of  meters  in  service,  and  not  by  dividing  the  expense  for 
the  year  by  the  increase  in  the  number  of  meters  connected.    Ibid. 

New  York,  Second  District. — No  allowance  for  maintenance  and 
depreciation  of  equipment  was  made  in  fixing  a  switching  rate  where 
it  was  fair  to  assume  that  the  cars  switched  were  mostly  foreign  cars, 
and  that  none  but  absolutely  necessary  repairs  were  made,  and  where 
there  was  no  attempt  to  show  the  actual  expense.  West  Virginia 
Pulp  &  Paper  Co.  v.  Boston  &  M.  E.  Co.  Case  No.  4893,  Jan  18, 
1916.  Order  suspended  pending  rehearing  (Jan.  27,  1916).  Re- 
hearing denied  (Feb.  15,  1916). 

A  switching  rate  which  will  show  a  10%  excess  of  revenue  over 
estimated  cost  is  reasonable,  at  least  from  the  standpoint  of  the 
railroad.    Ibid. 

The  expense  of  returning  empty  cars  to  another  road  was  not 
allowed  in  computing  a  switching  cnarge,  where  this  service  was 
repaid  by  the  other  railroad  in  like  service.    Ibid. 

Ohio. — Before  a  gas  company  may  be  relieved  from  compliance 
with  the  terms  of  an  ordinance  fixing  the  maximum  price  for  gas, 
which  has  been  regularly  passed  in  pursuance  of  the  authority  con- 
ferred by  §  3982  Ohio  General  Code,  it  must  show  that  the  rates  so 
fixed  are  plainly  unreasonable  and  will  result  in  the  taking  of  its 
property  without  just  compensation.  Newark  Natural  Gas  &  Fuel 
Co.  V.  Newark  (1916)  92  Ohio  St.  393,  111  N.  E.  150. 

Rhode  Island. — An  allowance  of  15  per  cent  upon  the  investment 
in  electric  extensions  was  made  to  provide  a  net  return  of  5  per  cent 
and  to  meet  charges  for  operation  and  depreciation,  in  requiring  the 
new  consumers  to  guarantee  an  annual  income.  Chase  v.  Bay  State 
Street  R.  Co.  No.  26,  Dec.  29, 1915. 

Washington. — In  Public  Service  Commission  ex  rel.  Everettt 
Trades  Council  v.  Puget  Sound  International  R.  &  P.  Co.  No. 
1851,  April  12,  1916,  in  holding  that  a  deficiency  in  return  of 
the  railway  department  of  a  utility  coidd  not  be  made  good  out 
of  the  excessive  returns  of  the  electrical  and  water  departments, 
it  was  said:  "The  users  of  the  electrical  energy  or  of  the  water 
may,  or  may  not,  be  patrons  of  the  railway  department.  The  de- 
fendant company  might  be  engaged  in  many  different  kinds  of 
business.  It  is  unfair  to  increase  the  charges  to  the  patrons  of 
one  department  in  order  that  another  department  may  show  a  return. 
The  users  of  light  and  water  have  a  right  to  a  supply  of  electrical 
energy  or  water  at  fair,  just,  reasonable  and  suflScient  rates,  inde- 
pendent of  whether  or  no  some  other  department  operated  by  the 
same  company  is  profitable  or  otherwise.  If  the  rates  of  some  other 
department  are  not  fair,  they  should  be  made  so,  but  the  Public 
Service  Commission  has  no  right  under  the  law  to  tax  users  of  elec- 
trical energy  or  water  in  order  that  the  patrons  of  a  street  railway 
P.U.R.1916F. 


Digitized  by 


Google 


1034  APPENDIX. 

may  be  permitted  to  compete  with  some  other  form  of  transporta- 
tion/' 

In  Majrview  Farmers*  Union  No.  4  v.  Womm,  No.  684,  Sept.  14, 
1916,  an  annual  allowance  of  $1,500  to  the  owner  for  managing  a 
warehouse  and  a  tramway  connected  thereto  was  held  not  to  be  un- 
reasonable, where  he  gave  his  entire  time,  was  subjected  to  great  risk 
of  personal  injury  from  the  tramway  and  was  financially  able  to  re- 
spond in  damages  for  any  negligence  in  handling  the  grain  worth 
annually  about  $250,000. 

In  Mayview  Farmers'  Union  No.  4  v.  Worum,  No.  684,  Sept.  14, 
1916,  a  grain  warehouse  located  at  the  foot  of  a  bluff  with  a  tramway 
extending  to  the  top  was  held  entitled  to  a  comparatively  high  rate 
of  return,  because  the  patrons  could,  acting  as  a  unit  in  a  farmers' 
union,  establish  a  similar  business  for  themselves,  leaying  the  plant 
without  a  single  patron,  and  because  the  plant  had  such  a  hazardous 
situation. 

It  was  also  held  that  net  revenue  of  about  $600  was  an  insufficient 
return  on  the  investment  of  $16,583,  because  of  the  right  to  a  com- 
paratively high  rate  of  return,  and  therefore  an  increase  in  rates 
yielding  additional  revenue  of  $835  was  reasonable. 

Wisconsin. — In  Re  Hawkins*  Creek  Teleph.  Co.  April  18,  1916, 
$135  rather  than  $150  was  held  sufficient  annual  compensation  to  a 
telephone  operator  switching  60  calls  a  day  on  rural  lines. 

In  Re  Ladysmith  Municipal  Waterworks,  June  15,  1916,  in  fixing 
rate  for  municipal  waterworks  it  was  said :  "As  a  matter  of  equity 
the  taxpayers  of  the  city  of  Ladysmith  have  a  right  to  demand  that 
rates  be  so  fixed  as  to  yield  a  reasonable  return  on  the  city's  entire 
investment  and  not  alone  on  the  bonds  outstanding." 

Electric  rates  yielding  a  return  of  13.2  per  cent  were  reduced  so 
as  to  yield  a  return  of  only  7.9  per  cent.  Gish  v.  Beaver  Dam  light 
&  P.  Co.  April  19,  1916.    Rehearing  denied,  July  7,  1916. 

Extraordinary  expenses  incurred  in  one  year  should  be  spread 
over  several  years,  in  ascertaining  the  operating  expenses  in  fixing 
rates.    Ibid. 

A  collection  expense  of  $1,393  by  an  electric  utility  having  gross 
revenues  of  $41,519  was  held  excessive.    Ibid. 

The  reasonableness  of  the  number  of  general  ofiBce  employees  may 
be  determined  by  comparison  with  the  total  salaries  paid  by  similar 
utilities  of  about  the  same  size.    Ibid. 

A  return  should  be  included  in  a  railroad  rate  for  terminal  switch- 
ing of  cars  from  the  line  haul  carrier  upon  a  reciprocal  basis,  al- 
though in  theory  the  terminal  carrier's  loss  in  return  from  a  rate 
covering  the  mere  cost  of  switching  will  be  off  set  by  the  gain  when 
the  line  haul  carrier  reciprocates  in  terminal  switching  for  the 
former,  where  in  practice  there  is  no  equality  of  interchange,  and 
where  a  rate  not  including  a  return  may  discriminate  against  shippers 
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only  using  the  line  haul.  Ee  Chicago,  M.  &  St.  P.  E.  Co.  April  J^O, 
1916. 

Ee  Bumett-Washbnm  County  Teleph.  Co.  Sept.  7,  1916,  in  au- 
thorizing a  telephone  company  to  increase  rates,  the  Wisconsin  Com- 
mission said:  "Although  it  may  not  seem  very  material  whether 
the  subscribers  pay  a  low  rate  with  no  returns  or  a  higher  rate  with 
a  reasonable  dividend  on  the  stock  inasmuch  as  the  subscribers  are 
all  stockholders,  nevertheless  it  is  important  that  the  rate  be  suflB- 
cient  to  keep  the  investment  intact  for  the  reason  that  changes  occur 
from  time  to  time  in  the  ownership  of  the  stock.  New  stockholders 
or  subscribers  are  likely  to  come  in  on  the  same  basis  as  the  original 
stockholders,  but  if  the  business  has  failed  to  earn  enough  to  cover 
depreciation  and  therefore  to^  keep  the  investment  intact,  the  shares 
of  stock  no  longer  represent  the  same  investment.  In  order  to  be 
just  to  new  subscribers  or  investors  in  the  company,  the  rates  should 
be  at  least  high  enough  to  cover  operating  expenses,  including  de- 
preciation; otherwise  the  investment  cannot  be  kept  intact.*' 

Wyoming, — Eight  per  cent  is  a  fair  rate  of  return  to  a  water  sys- 
tem, taking  into  consideration  the  hazards  of  the  business  and  the 
protection  afforded  utilities  by  the  Commission.  Mills  v.  Green 
Eiver  Waterworks  Co.  No.  8,  Sept.  25,  1916. 

Security  Issues. 

Arizona. — Ee  Oatman  Water  &  Sewer  Co.  Docket  No.  355,  Sept. 
19,  1916,  $300,000  capital  stock  to  be  issued  at  par,  $35,000  6  per 
cent  bonds  to  be  sold  for  not  less  than  85  per  cent  without  the  cer- 
tification of  the  Commission's  Auditor,  proceeds  to  be  used  for  the 
purpose  of  acquiring  property  and  furnishing  needed  expense. 

California, — Ee  West  Eiverside  Canal  Co.  Decision  No.  3507, 
Application  No.  2399,  July  13,  1916,  order  authorizing  issuance  of 
7  shares  of  capital  stock  at  the  par  value  of  $50  a  share  for  the  pur- 
pose of  qualifying  directors. 

Ee  Tidewater  Southern  E.  Co.  Decision  No.  3511,  Application  No. 
2420,  July  14,  1916,  $20,000  first  mortgage  5  per  cent  bonds  to  be 
issued  in  return  for  surety  bonds  in  the  sum  of  $10,000,  the  said 
surety  bonds  to  be  given  to  the  Southern  Pacific  Company  to  insure 
the  construction  by  the  applicant  of  a  standard  interlocking  plant 
or  device  at  a  crossing  between  the  tracks  of  applicant  and  Southern 
Pacific  Company  south  of  Modesto. 

Ee  Southern  California  Gas  Co.  Decision  No.  3527,  Application 
No.  2398,  July  20,  1916,  order  authorizing  the  issuance  of  promis- 
sory notes  for  a  term  not  exceeding  one  year  for  the  purpose  of  re- 
newing certain  promissory  notes  now  outstanding,  of  thB  aggregate 
face  value  of  $49,787.90. 
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Re  Midland  Cotinties  Public  Service  Corp.  Decision  ITo.  3526, 
Application  No.  2404,  July  20,  1916,  order  authorizing  issuance  of 
promissory  notes  for  the  term  not  exceeding  one  year  for  the  purpose 
of  renewing  specified  promissory  notes  now  outstanding,  to  the 
aggregate  sum  of  $13,957.54. 

Re  Nevada,  C.  &  0.  Teleg.  &  Teleph.  Co.  Decision  No.  3532,  Ap- 
plication No.  2359,  July  21,  1916,  $15,000  first  mortgage  40  year 
6  per  cent  gold  bonds  to  be  issued  at  not  less  than  80  per  cent  of  the 
face  value  of  principal  in  addition  to  accrued  interest  thereon,  pro- 
ceeds to  be  used  in  the  construction  of  a  toll  line  between  Cedarville 
and  Alturas,  a  telephone  exchange  at  Cedarville,  and  to  reimburse 
treasury  for  capital  expenditures  made  during  the  period  ending 
December  31,  1915. 

Re  Visalia  Electric  R.  Co.  Decision  No.  3531,  Application  No. 
2432,  July  21, 1916,  $46,000  capital  stock  to  be  sold  at  par,  proceeds 
to  be  used  for  the  construction  of  an  extension  of  railway  from  a  point 
approximately  one  mile  east  of  Exeter  in  a  southeasterly  and  south- 
erly direction  to  Ducor. 

Re  Plumas  Light  &  P.  Co.  Decision  No.  3553,  Application  No. 
2297,  July  31,  1916,  order  authorizing  the  issuance  of  note  of  the 
value  of  $15,000,  secured  by  a  mortgage  upon  applicant's  property, 
authorized  for  the  purpose  of  extensions  and  improvements  and  to 
discharge  certain  indebtedness.  Conditions  of  above  order  amended, 
August  18,  1916.     . 

Re  Great  Western  Power  Co.  Decision  No.  3550,  Application  No. 
2384,  July  31,  1916,  $224,000  first  mortgage  5  per  cent  sinking  fund 
40  year  gold  bonds  to  be  sold  at  90  per  cent,  plus  accrued  interest, 
said  bonds  to  be  repurchased  by  applicant  at  the  same  price  and 
delivered  to  the  trustee  covering  sinking  fund  obligation  due  July 
1,  1916. 

Re  Oakland,  A.  &  E.  R.  Co.  Decision  No.  3561,  Application  No. 
2382,  Aug.  7,  1916,  order  authorizing  the  issuance  of  promissory 
notes  to  the  aggregate  sum  of  $159,017.49,  the  issue  and  pledge  of 
bonds  securing  certain  of  said  notes  also  authorized. 

Re  California  Teleph.  &  Light  Co.  Decision  No.  3575,  Application 
No.  2303,  Aug.  12,  1916,  $25,000  6  per  cent  bonds  to  be  sold  at  not 
less  than  94  per  cent  of  par  value  in  addition  to  accrued  interest 
thereon,  proceeds  to  be  used  partly  for  extensions  and  improvements, 
the  balance  to  discharge  note  and  floating  indebtedness,  the  utility 
calling  Commission's  attention  to  the  fact  that  it  had  failed  to  main- 
tain an  annual  sinking  or  depreciation  fund  of  $2,500,  and  ordering 
said  utility  to  keep  such  a  reserve  under  a  separate  and  distinct 
account  apart  from  any  other  funds  which  they  might  maintain. 

Re  East  Oakland  Water  &  Electric  Co.  Decision  No.  3698,  Ap- 
plication No.  2081,  Aug.  25,  1916,  $1,900  capital  stock  to  be  sold  at 
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par  or  in  lieu  thereof,  a  note  of  like  amount,  proceeds  to  be  used  to 
discharge  outstanding  notes,  for  working  capital  and  for  additions 
and  betterments;  order  in  Decision  Xo.  3151  vacated  and  set  aside. 

Re  Lindsay  Home  Teleph.  &  Teleg.  Co.  Decision  No.  3602,  Ap- 
plication No.  2324,  Aug.  28,  1916,  order  authorizing  the  execution 
of  a  deed  of  trust  and  the  issuance  thereunder  of  $7,800  bonds  to  be 
sold  at  not  less  than  93,  proceeds  to  be  used  for  the  purpose  of  re- 
funding two  certain  promissory  notes,  the  balance  for  improvements 
to  its  system. 

Re  Santa  Paula  Waterworks,  Decision  No.  3609,  Application  No. 
2454,  Aug.  31,  1916,  $10,000  promissory  notes  to  be  sold  at  not  less 
than  their  full  face  value,  proceeds  to  be  used  for  betterments  to  ap- 
plicant's waterworks  system. 

Re  Minkler  Southern  R.  Co.  Decision  No.  3630,  Application  No. 
2503,  Sept.  8,  1916,  280  shares  of  common  stock  at  par  value  of 
$100  per  share  to  be  delivered  to  the  Atchison,  Topeka  &  Santa  Fe 
Railroad  Company,  who  shall  credit  the  former  with  $28,000  on  ad- 
vances for  construction. 

Re  Southwestern  Home  Teleph.  Co.  Decision  No.  3632,  Applica- 
tion No.  2248,  Sept.  8, 1916,  order  authorizing  the  issuance  of  prom- 
issory notes  in  the  sum  of  $7,000,  said  note  or  notes  to  mature  not 
later  than  December  31,  1917,  and  to  bear  interest  at  a  rate  not  to 
exceed  8  per  cent  per  annum,  proceeds  to  be  used  to  repay,  either 
directly  or  by  reimbursement  of  applicant's  treasury,  applicant's 
indebtedness.    Order  vacated  and  set  aside  (September  21,  1916). 

Re  Half  Moon  Bay  Light  &  P.  Co.  Decision  No.  3628,  Applica- 
tion No.  2540,  Sept.  8,  1916,  order  granting  authority  to  issue  500 
shares  of  capital  stock  at  the  par  value  of  $25  per  share,  said  stock 
to  be  issued  in  lieu  of  450  shares  of  stock  heretofore  illegally  issued. 

Re  Southern  California  Gas  Co.  Decision  No.  3629,  Application 
No.  2530,  Sept.  8,  1916,  $15,000  promissory  notes  bearing  interest 
at  6  per  cent  to  be  issued  for  the  purpose  of  renewing  a  note  of  a  like 
face  value.  i 

Re  Panoche  Valley  R.  Co.  Decision  No.  3640,  Application  No.. 
2526,  Sept.  14,  1916,  $200,000  face  value  of  stock,  and  $900,000  6 
per  cent  20  year  bonds  to  be  sold  at  not  less  than  80,  proceeds  to  be 
used  for  the  construction  of  a  railroad  from  Dos  Palos  to  certain 
mining  property  in  the  Panoche  Valley. 

Re  Oakland,  A.  &  E.  R.  Co.  Decision  No.  3723,  Application  No. 
2563,  Sept.  30,  1916,  order  authorizing  renewal  of  ite  6  per  cent 
promissory  note  of  the  face  value  of  $50,000,  provided  that  such  note 
be  secured  by  bonds  at  a  ratio  of  not  to  exceed  ten  to  six. 

District  of  Columbia, — Re  Washington  Interurban  R.  Co.  Order 
No.  176,  P.  U.  C.  No.  1888/4,  February  19,  1916,  the  District  of 
Columbia  Commission,  in  valuing  a  railway  to  determine  the  amount 
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of  securities  to  be  issued  for  its  purchase,  valued  the  property  of  the 
company  in  the  District  of  Columbia  at  the  fair  value  of  a  railway 
of  equal  length  and  character,  and  accepted  the  valuation  of  the 
Maryland  Commission,  in  a  collateral  proceeding,  as  the  value  of 
the  property  of  the  railway  in  Maryland,  and  held  that  the  value  of 
an  issue  of  stock  and  bonds  should  be  reasonably  comparable  to  the 
value  of  the  property  for  which  they  are  to  be  exchanged. 

Illinois,— Rq  City  Water  Co.  No.  5271,  July  24,  1916,  authority 
to  the  East  St.  Louis  and  Interurban  Water  Company,  which  was 
formed  by  the  consolidation  of  the  City  Water  Company  and  the 
Belleville  Water  Company,  to  issue  $4,750,000  par  value  of  common 
stock  to  be  exchanged,  share  for  share,  for  the  stock  of  the  con- 
stituent companies;  to  issue  $316,000  6  per  cent  cumulative  preferred 
stock,  to  be  sold  to  net  not  less  than  par,  proceeds  to  be  used  to 
retire  an  equal  amount  of  bonds  of  the  constituent  companies;  to 
execute  a  mortgage  or  deed  of  trust  to  secure  the  payment  of  first 
and  refunding  mortgage  gold  bonds  in  an  open  amount  and  $456,500 
junior  lien  notes ;  to  issue  $3,698,500  5  per  cent  first  and  refunding 
mortgage  series  A,  gold  bonds,  to  be  sold  or  exchanged  to  net  not 
less  than  86  plus  accrued  interest,  proceeds  from  $3,276,500  of  bonds 
to  be  used  to  redeem  an  equal  amount  of  bonds  of  the  constituent 
companies,  proceeds  from  $341,300  of  bonds  to  be  used  for  reim- 
bursement of  moneys  expended  by  the  constituent  companies  for 
acquisition  of  properties,  for  extensions  and  improvements,  and  for 
the  unamortized  part  of  $75,000  paid  for  a  franchise,  said  reimburse- 
ment money  to  be  Tised  to  discharge  $305,995.91  of  notes  of  the  con- 
stituent companies,  proceeds  from  $80,700  of  bonds  to  be  used  for 
acquisition  of  properties  and  for  extensions  and  improvements  by 
the  consolidated  company;  discounts,  commissions  and  expenses  on 
the  sale  of  $3,276,500  of  bonds  to  be  charged  to  profit  and  loss ;  dis- 
count, commissions  and  expenses  from  tiie  sale  of  the  remaining 
bonds,  and  $70,000  representing  a  unamortized  part  of  money  paid 
for  a  franchise,  to  be  amortized  out  of  earnings  or  income,  the  funds 
resulting  from  the  franchise  amortization  to  be  used  to  retire  $70,000 
of  the  first  and  refunding  mortgage  gold  bonds;  to  issue  $456,50^ 
5  per  cent  junior  lien  convertible  notes  in  exchange  for  an  equal 
.  amount  of  bonds  of  the  constituent  companies ;  and  to  issue  not  to 
exceed  $456,500  of  the  first  and  refunding  mortgage  gold  bonds  to 
effect  the  conversion. 

Ee  Automatic  Home  Teleph.  Co.  No.  5264,  July  28,  1916,  $14,500 
of  6  per  cent  promissory  notes  to  retire  a  like  amount  issued  without 
the  Commission's  consent. 

Re  Stephenson  County  Teleph.  Co.  No.  5215,  July  28,  1916, 
$32,500  6  per  cent  first  mortgage  bonds,  to  be  turned  over  to  the 
Freeport  Telephone  Exchange  Company  at  par  to  apply  on  purchase 
P.U.R.1916F. 
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price  of  the  latter  system,  Mid  $32,500  7  per  cent  notes  to  be 
sold  at  not  less  than  par,  proceeds  to  be  used  to  complete  the  pur- 
chase price;  expense  of  approval,  issue  and  sale  of  bonds  to  be 
amortized  out  of  income. 

Ee  Des  Plaines  Teleph.  Co..  No.  5365,  July  28,  1916,  $17,100 
6  per  cent  15  year  extension  and  refunding  mortgage  gold  bonds, 
$7,100  to  be  issued  in  exchange  of  bonds  of  equal  amount  issued 
without  Commission's  consent;  $10,000  to  be  sold  to  net  97^  plus 
accrued  interest,  proceeds  to  be  used  for  acquisition  of  an  exchange 
and  extensions  and  improvements;  discounts,  commissions  and  ex- 
penses to  be  amortized  out  of  iacome. 

Ee  Murphysboro  Teleph.  Co.  No.  5231,  July  28,  1916,  $7,500  of 
6  per  cent  secured  promissory  notes,  proceeds  to  be  used  for  purchase 
of  property  in  Duquoin. 

Ee  Stillman  VaUey  Electric  Co.  No.  5421,  Aug.  25,  1916,  $8,000 
capital  stock  to  be  sold  at  par,  proceeds  to  be  used  for  the  acquisition 
of  property,  for  the  construction  and  completion  of  the  electric  plant 
and  facilities  of  the  Stillman  Valley  Electric  Company  and  for  the 
extension  and  improvement  of  the  said  electric  property  in  and 
around  the  village  of  Stillman  Valley. 

In  Ee  Saline  Electric  Co.  Nos.  4913,  4914,  5374-A,  5460-B  (3 
cases)  Sept.  15, 1916,  the  Saline  Electric  Company  was  authorized  to 
issue  securities  to  purchase  properties  from  other  companies  in  excess 
of  thdr  value,  which  would  result  in  better  service  and  to  cover  the 
expense  of  bond  sale  and  discotint;  provided  that  the  excess  was  not 
charged  to  operating  expense  or  to  capital,  but,  together  with  the 
expense  of  the  bond  sale  and  discount,  is  amortized  out  of  income  or 
charged  to  profit  and  loss.  A  similar  holding  was  made  in  Ee  Tyrone 
Electric  Co.  P.U.E.  1916E,  708. 

Be  People's  Gas  &  E.  Co.  No.  5404,  Sept.  15,  1916,  $30,000  com- 
mon capital  stock  to  be  sold  at  par,  proceeds  to  be  used  for  payment 
of  proposed  improvements  and  betterments,  for  the  discharge  and 
lawful  refunding  of  one  promissory  notfe,  and  for  reimbursing  the 
treasury  of  petitioner  for  expenditures  made  during  the  year  of  1916 
for  additions  and  betterments. 

Ee  Eastern  Illinois  Utilities  Co.  Cases  No.  5230-A,  and  5230-B, 
Sept.  28,  1916,  $23,200  capital  stock,  par  value  $100  each,  $160,000 
first  mortgage  20  year  6  per  cent  gold  bonds  of  the  par  value  of 
$100  to  be  dated  August  1,  1916,  $102,000  of  the  bonds  to  be  sold 
at  not  less  than  90  per  cent  of  par  and  accrued  interest,  the  remain- 
ing $58,000  of  par  value  of  the  bonds  to  be  exchanged  for  refunding 
a  like  amount  of  bonds  of  the  EflBngham  Electric  Light  and  Power 
Company,  proceeds  to  be  used  for  the  acquisition  of  the  property  of 
the  Effingham  Water  Works  Company. 
P.U.R.1916F. 
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Re  St.  Louis,  S.  &  P.  R.  Co.  No.  5540,  Sept.  28,  1916,  $392,000 
first  and  refunding  5  per  cent  gold  bonds  to  be  issued  in  exchange 
par  for  par  for  like  amount  of  temporary  bonds  issued  under  its 
'  general  mortgage. 

Re  Gibson  Home  Teleph.  Co.  No.  5523,  Sept.  28,  1916,  $3,500 
single  promissory  note,  with  interest  at  6  per  cent  per  annum,  to  be 
issued  for  cash  at  par,  proceeds  to  be  used  for  the  purpose  of  taking 
up  and  retiring  a  demand  note  of  the  petitioner  for  $5,000. 

Re  Basco  Electric  Light  &  P.  Co.  No.  5484,  Sept.  28,  1916,  $2,000 
capital  stock  to  be  sold  at  par,  proceeds  to  be  used  to  discharge  obliga- 
tions incurred  by  petitioner  for  moneys  expended  for  expenses  in 
additions  to  facilities. 

Re  Sparland  Teleph.  Co.  No.  5462,  Sept.  28,  1916,  $1,000  to  be 
issued  at  par,  proceeds  to  be  used  together  with  the  sum  of  $2,200 
for  the  purchase  and  acquisition  of  telephone  plant. 

Re  Freeport  Gas  Co.  No.  5415,  Sept.  28,  1916,  order  authorizing 
the  issuance  of  promissory  notes  for  the  sum  of  $22,500  to  bear 
interest  at  6  per  cent  per  annum,  proceeds  to  be  used  for  the  purpose 
of  taking  up  and  discharging  two  promissory  notes  heretofore  issued. 

Re  Minier  Mut.  Teleph.  Co.  No.  5429,  Sept.  28,  1916,  order  au- 
thorizing the  telephone  company  to  execute  and  deliver  for  cash  at 
par,  promissory  notes  not  exceeding  the  sum  of  $3,835,  for  the  pur- 
pose of  discharging  obligations  for  like  amoimt. 

Re  Macon  County  Teleph.  Co.  No.  5416,  Sept.  28,  1916,  $5,000 
promissory  note  to  be  executed  and  delivered  for  the  taking  up  and 
discharging  one  c^ertain  note  of  the  same  principal  amount  now  due 
and  unpaid. 

Re  Williamsville  Teleph.  Co.  No.  5440,  Sept.  28,  1916,  $14,600 
capital  stock  to  be  issued  for  the  purpose  of  purchasing  two  telephone 
plants  and  systems  for  the  sum  not  exceeding  $14,600. 

Re  Noble  Mut.  Teleph.  Co.  No.  4421,  Oct.  5,  1916,  $2,500  capita! 
stock  to  be  sold  at  par  or  exchanged  for  the  equivalent  thereof  in 
property. 

Re  Roberts  Warehouse  Co.  No.  5585,  Oct.  5,  1916,  $2,500  capital 
stock  to  be  sold  at  par,  proceeds  to  be  used  and  applied  as  working 
capital,  namely,  for  the  purpose  of  making  initial  payment  upon 
leased  premises,  and  to  provide  funds  for  commencing  and  carrying 
on  warehouse  business  in  the  city  of  Cairo. 

Re  Southern  Traction  Co.  No.  5471,  Oct.  5,  1916,  approval  of 
$203,500  receiver's  certificates  for  purpose  of  carrying  out  covenants 
and  conditions  of  lease  by  the  receivers  to  the  St.  Louis  East  Side 
Belt  Terminal  Railway  Company,  denied ;  approval  of  the  lease  hav- 
ing been  denied. 

Re  Illinois  Northern  Utilities  Co.  No.  5589,  Oct.  12,  1916,  order 
authorizing  the  issuance  of  $751,000  first  and  refunding  mortgage 
gold  bonds,  $128,000  of  which  to  be  sold  for  not  less  than  85  per 
r.U.R.1916F. 
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cent  and  accrued  interest,  proceeds  to  be  used  for  the  reimbursement 
for  moneys  actually  expended  from  income  from  January  1,  to  July 
1, 1916 ;  $10,000  to  be  sold  for  not  less  than  85  per  cent  and  accrued 
interest,  proceeds  to  be  used  for  the  payment  of  underlying  bonds  of 
the  same  amount;  $233,000  to  be  issued  and  exchanged  on  basis  of 
par  for  par,  in  principal  amount  for  first  refunding  mortgage  gold 
bonds  of  Tri  County  Light  and  Power  Company;  $16,000  to  be  is- 
sued and  exchanged  on  basis  of  par  for  par  for  first  mortgage  5  per 
cent  gold  bonds  of  Freeport  Railway,  Light  and  Power  Company; 
and  $364,000  to  be  issued  and  exchanged  on  basis  of  par  for  par  for 
principal  amount  of  first  and  consolidated  mortgage  5  per  cent  gold 
bonds  of  Freeport  Railway  and  Light  Company;  all  discounts  and 
commissions  in  connection  with  proceedings  to  be  amortized  out  of 
income  of  company  by  1st  of  April  1957. 

Re  Saline  Electric  Co.  No.  5449A,  Oct,  12,  1916,  $62,000  6  per 
cent  10  year  first-mortgage  gold  bonds  to  be  sold  to  net  not  less  than 
85  plus  accrued  interest;  $21,800  of  6  per  cent  cumulative  preferred 
stock  and  $3,000  common  stock,  both  to  be  sold  to  net  not  less  than 
par ;  proceeds  from  all  issues  to  be  used  for  acquiring  the  property  of 
the  Sparta  Gas  &  Electric  Company ;  discount,  commissions  and  ex- 
penses from  sale  of  bonds  to  be  amortized  out  of  net  income. 

Re  Saline  Electric  Co.  No.  5420A,  Oct.  12,  1916,  $40,000  6  per 
cent  first  mortgage  10  year  gold  bonds  to  be  sold  to  net  not  less  than 
85  plus  accrued  interest;  and  $16,000  6  per  cent  cumulative  preferred 
stock,  to  be  sold  to  net  not  less  than  par ;  proceeds  from  both  to  be 
used  for  acquiring  the  property  of  the  Pinckneyville  Light,  Ice  & 
Power  Company;  discounts,  commission  and  expenses  from  sale  of 
bonds  to  be  amortized  out  of  net  income. 

Re  Decatur  R.  ft  Light  Co.  No.  6541,  Oct.  18,  1916,  $134,000  con- 
solidated and  refunding  five  per  cent  gold  bonds  to  be  sold  for  not 
less  than  85  per  cent  of  the  par  value  thereof,  and  Accrued  interest, 
proceeds  to  be  used  for  construction,  extension  and  improvements  of 
or  additions  to  its  facilities,  and  for  refunding  of  first  mortgage 
bonds  of  petitioner  retired  under  the  sinking  fund  provisions  of  its 
first  mortgage  dated  May  15,  1899;  discounts,  commissions  and 
expenses  in  connection  with  the  issuance  and  sale  of  said  bonds  to  be 
amortized  out  of  income  of  the  utility  by  March  1,  1938. 

Re  Galesburg  R.  Lighting  ft  P.  Co.  No.  5546,  Oct.  18,  1916, 
$161,000  consolidated  and  refunding  mortgage  gold  bonds  to  be 
sold  at  not  less  than  85  per  cent  of  the  par  value  and  accrued  interest, 
proceeds  to  be  used  for  the  construction,  extensions  and  improve- 
ments. 

Re  Danville  Street  R.  &  Light  Co.  No.  5542,  Oct.  18,  1916, 
$78,000  consolidated  and  refunding  5  per  cent  debenture  gold  bonds 
to  be  sold  at  not  less  than  85  per  cent  of  par  value  besides  accrued 
interest,  proceeds  to  be  used  for  construction,  extension  or  improve- 
P.U.R.1916F.  66 
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ments  of  or  additions  to  petitioner's  facilities,  and  for  refunding  of 
underlying  bonds  retired  under  sinking  fund  provisions  of  the  under- 
lying mortgage ;  discounts,  commissions,  and  expenses  to  be  amortized 
out  of  Danville  Street  Railway  and  Light  Ck)mpany  by  March  1, 
1938. 

Be  Urbana  &  C.  Gas  &  E.  Co.  No.  5543,  Oct.  18,  1916,  $116,000 
consolidated  and  refunding  five  per  cent  gold  bonds  to  be  sold  for 
not  less  than  85  per  cent  of  par  value,  and  accrued  interest,  prckieeds 
to  be  used  for  construction,  extension  or  improvement  of  or  addition 
to  its  facilities  and  for  refunding  of  underlying  bonds  retired  under 
sinking  fund  provisions  of  the  underlying  mortgages;  discounts,  com- 
missions, and  expenses  to  be  amortized  out  of  income  of  said  elec- 
tric company  by  March  1,  1938. 

Re  Bloomington  &  N.  B.  &.  light  Co.  No.  5544,  Oct.  18,  1916, 
$47,000  first  and  general  mortgage  6  per  cent  gold  bonds  to  be  sold  for 
not  less  than  87^  per  cent  of  par  value  and  accrued  interest  thereon, 
proceeds  to  be  us€k1  for  the  construction,  extension,  or  improvement, 
of  or* additions  to  petitioner's  facilities;  all  discounts,  commissions, 
and  expenses  in  connection  with  said  issuance  to  be  amortized  out  of 
income  of  petitioner  by  January  1,  1928,  by  the  payment  of  equal 
number  of  annual  instalments  sufficient  for  tiiat  purpose* 

Be  Madison  County  light  &  P.  Co.  No.  5545,  ;Oct.  18,  1916, 
$92,000  first  mortgage  five  per  cent  gold  bonds  to  be  sold  at  not  less 
than  85  per  cent  of  the  par  value  of  the  principal  besides  interest 
accrued  thereon,  proceeds  to  be  used  for  the  construction,  extensions 
and  improvements  and  additions,  and  for  discharge  or  lawful  re- 
funding of  obligations  incurred  for  construction,  extension  or  im- 
provement of  or  addition  to  facilities;  all  discounts^  commissions, 
and  expenses  to  be  amortized  out  of  income  by  January  1,  1928. 

Indiana.— 'Re  Jamestown,  No.  2639,  Oct.  6,  1916,  $5^600  bonds  to 
be  sold  for  not  less  than  par  and  for  cash,  proceeds  to  be  used  for 
the  purpose  of  raising  funds  for  which  to  construct  an  electric  dis- 
tribution system  in  Jamestown. 

Be  Spiceland,  No.  2457,  Oct,  13,  1916,  five  4^  per  cent  $1,0C0 
bonds  to  be  sold  at  par,  proceeds  to  be  used  for  construction  of 
municipal  electric  lighting  plant,  one  bond  to  be  payable  each  year 
commencing  Feb.  1,  1918. 

Maine. — Be  Central  Maine  Power  Co.  TJ-No.  137,  June  9,  1916, 
authority  to  issue  5,000  shares  7  per  cent  cumulative  preferred  stock 
of  $100  par  value  each,  to  be  sold  at  105  and  accrued  dividend, 
with  right  to  pay  selling  commission  not  exceeding  5  per  cent, 
proceeds  to  be  used  to  pay  floating  indebtedness,  stock  callable  at  any 
dividend  rate  at  120  and  accrued  dividend,  an  existing  stockholder 
to  have  the  first  right  to  purchase  the  issue ;  to  issue  7  per  cent  cumu- 
lated preferred  stock  share  for  share  in  exchai^ge  for  its  6  per  cent 
P.U.R.1916F. 
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preferred  stock  and  to  pay  a  bonus  of  $10  per  share;  and  authority 
revoked  to  issue  further  6  per  cent  preferred  stock. 

Ee  Brownville  Teleph.  Co.  U-152,  Aug.  29,  1916,  order  author- 
izing the  issue  of  $11,350  capital  stock  by  the  Moosehead  Telephone 
&  Telegraph  Company  for  full  payment  of  the  telephone  property, 
rights  and  franchises  purchased  from  the  Brownville  Telephone 
Company. 

Be  North  Village  Water  Co.  TJ-166,  Sept.  26,  1916,  order  author- 
izing the  issuance  of  promissory  note  of  the  aggregate  par  value  of 
$500  bearing  interest  at  6  per  cent  per  annum  payable  annually, 
proceeds  to  be  used  for  payment  for  extensions  of  the  water  com- 
pany's mains. 

Be  Phillips  Water  Co.  U-155,  Sept.  26, 1916,  $30,000  bonds  bear- 
ing interest  at  5  per  cent  per  annum,  to  be  sold  for  not  less  than  95 
and  accrued  interest,  proceeds  to  be  used  for  the  payment  of  out- 
standing mortgage  bonds  due  October  1, 1916,  and  for  the  payment  of 
indebtedness  secured  by  second  mortgage  payable  April  1,  1916. 

Ee  Sweden  Teleph.  Co.  TJ-157,  Sept  26,  1916,  order  authorizing 
the  issuance  of  66  shares  of  capital  stock  at  the  par  value  of  $5  per 
share  for  the  purchase  of  telephones  and  equipment  now  owned  and 
used  by  thirty-three  of  its  stockholders. 

Massachusetts.— Be  Boston  &  W.  Street  B.  Co.  P.  S.  C.  1329, 
Sept.  27,  1916,  $60,000  6  per  cent  cumulative  preferred  stock,  and 
$60,000  coupon  or  registered  bonds  payable  twenty  years  from  date 
and  bearing  interest  at  the  rate  of  4^  per  cent  per  annum,  both  to  be 
issued  for  the  purpose  of  paying  floating  indebtedness  properly  in- 
curred for  additions  and  betterments  to  property  of  company  and  for 
payment  of  equipment  purchased. 

Michigan.— Be  Michigan  Light  Co.  D-763,  Jaai.  18,  1916,  to 
create  an  issue  of  first  and  refunding  mortgage  30-year  gold  bonds 
to  bear  interest  not  to  exceed  5  per  cent  per  annum,  to  issue  from 
time  to  time  not  exceeding  $1,959,000  of  such  bonds  for  the  purpose 
of  paying  or  canceling  a  like  amount  of  outstanding  bonds ;  to  issue 
presently  $1,125,000  of  such  bonds  to  be  sold  at  not  less  than  90, 
proceeds  to  be  used  in  part  for  payment  of  $857,000  bonds  of  the 
Saginaw  City  Gas  Company,  balance  of  proceeds  to  be  applied  on  cost 
of  permanent  extensions  and  additions  and  other  capital  expenditures, 
to  issue  $206,000  of  6  per  cent  cumulative  preferred  stock,  and 
$153,100  of  common  stock,  both  stocks  to  be  sold  at  not  less  than 
par,  proceeds  to  be  used  in  paying  balance  of  costs  not  met  by  bond 
proceeds. 

Ee  Detroit,  B.  C.  &  W.  E.  Co.  D-431,  Sept  1,  1916,  $108,000 
corporate  bonds  to  be  sold  at  not  leas  than  90,  proceeds  to  be  used  for 
reimbursing  said  company  for  moneys  expended  for  right  of  way, 
material  and  labor  in  the  construction  of  railroad. 

Ee  Isabella  County  Water  Co.  D-1065,  Sept  14,  1916,  $5,000 
P.U.R.1916F. 
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capital  stock  to  be  sold  at  not  less  than  par,  proceeds  to  be  used  for 
the  purchase  rights  under  two  specified  contracts. 

Re  Mundy  Teleph.  Co.  D-1064,  Sept.  14,  1916,  $10,000  capital 
stock  to  be  issued  at  par,  $5,000  of  proceeds  to  remain  in  the  treasury 
of  said  company,  and  $5,000  to  be  issued  and  delivered  to  the  in- 
corporators of  said  company  upon  said  incorporators  conveying  by 
good  and  sufficient  deeds  of  cenveyance,  title  to  the  property  now- 
owned  by  so-called  Mundy  Telephone  Company. 

Re  Detroit,  A.  &  N.  R.  Co.  D-1068,  Sept.  15,  1916,  $25,000 
capital  stock  to  be  sold  for  cash  at  not  less  than  par,  proceeds  of 
said  stock  to  be  paid  into  treasury  of  said  corporation  and  not  ex- 
pended imtil  further  order  of  the  Commission. 

Re  Allegan  County  Gas  Co.  D-444,  Sept.  19,  1916,  $22,500  cor- 
porate bonds  to  be  sold  at  not  less  than  90,  proceeds  to  be  used  to 
reimburse  treasury  for  the  expenditures  made  or  obligations  assumed 
in  connection  with  the  disbursement  of  $23,125.43. 

Re  Peninsular  Power  Co.  D-458,  Sept.  19,  1916,  $50,000  of  the 
million  dollars  of  bonds  authorized  by  order  of  May  29,  1912,  to  be 
sold  at  not  less  than  90,  for  cash  only,  proceeds  to  be  expended  to 
purchase  the  materials  and  in  payment  of  labor  in  the  improvement 
of  the  property  of  said  corporation. 

Re  Port  Huron  Gas  &  E.  Co.  D-681,  Sept.  19,  1916,  sufficient 
bonds  under  mortgage  of  April  1,  1914,  to  be  sold  at  not  less  than 
95  to  realize  $93,000  which  constitutes  85  per  cent  of  expenditures 
for  improvements. 

Re  Manistique  &  L.  S.  R.  Co.  D-1067,  Sept.  19,  1916,  order  au- 
thorizing the  issuance  of  8  promissory  notes  in  the  total  amount  of 
$15,937.50,  said  notes  to  bear  six  per  cent  interest  per  annum,  pro- 
ceeds to  be  used  in  part  payment  of  the  purchase  price  of  fifty  flat 
cars. 

Re  Michigan  C.  R.  Co.  D-1070,  Sept.  27,  1916,  order  authorizing 
railroad  company  to  join  with  the  Canada  Southern  Railway  Com- 
pany, the  New  York  Central  Railroad  Company  and  the  Canadian 
Pacific  Railway  Company,  and  jointly  and  severally  guarantee  the 
payment  of  the  principal  and  interest  of  $2,000,000  in  bonds  of  the 
Toronto,  Hamilton  and  Buffalo  Railway  Company. 

Re  New  York  C.  R.  Co.  D-1069,  Sept.  27,  1916,  order  authorizing 
railroad  company  to  join  with  the  Canada  Southern  Railway  Com- 
pany, the  Michigan  Central  Railroad  Company  and  the  Canadian 
Pacific  Railway  Company,  to  guarantee  the  payment  of  the  principal 
and  interest  of  $2,000,000  of  the  bonds  of  the  Toronto,  Hamilton 
&  BuflFalo  Railway  Company. 

Re  New  York  C.  R.  Co.  D-1060,  Sept.  27,  1916,  order  authorizing 
railroad  company  to  join  with  the  Pennsylvania  Company  in  jointly 
and  severally  guaranteeing  the  principal  and  interest  of  $3,540,000 
par  value  of  fifty  year  first  mortgage  gold  bonds  dated  July  1,  1915, 
P.U.R.1916F. 
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with  interest  at  4J  per  cent  per  annum,  to  be  issued  by  the  Lake 
Erie  and  Pittsburg  Railway  Company, 

Re  Edmund  Fay  Co.  D-1063,  Oct.  3,  1916,  order  authorizing  the 
issuance  of  capital  stock  to  the  amount  of  par  value  of  $12,000, 
stock  to  be  divided  into  120  shares  at  the  par  value  of  $100  each, 
to  be  assigned  to  the  incorporators  of  said  company  upon  the  convey- 
ance of  specified  property. 

Re  Citizens'  Teleph.  Co.  D-707,  Oct.  6,  1916,  $3,000,000  twenty 
year  5  per  cent  corporate  gold  bonds  authorized  to  be  issued,  $650,- 
000  of  bonds  authorized  to  be  sold  for  not  less  than  95,  proceeds  to  be 
used  in  the  purchase  of  facilities  and  the  payment  of  labor  in  the 
extension,  betterments  and  improvement  of  the  petitioner's  prop- 
erty; $70,000  bonds  authorized  to  be  used  in  collateral  on  bonds  of 
the  Citizens'  Telephone  Company  of  Jackson  and  Citizens'  Telephone 
Company  of  Battle  Creek  and  also  in  substitution  for  bonds  now  de- 
posited for  like  purposes;  and  $2,280,000  of  corporate  bonds  te 
remain  in  treasury  of  corporation  unsold. 

Re  Ann  Arbor  R.  Co.  D-1071,  Oct.  6,  1916,  12  six  per  cent 
promissory  notes  aggregating  $73,350,  for  deferred  payments  on  the 
purchase  price  of  3  locomotives  from  the  American  Locomotive  Com- 
pany. 

Re  Wildwood  Dock  &  Transfer  Co.  D-1058,  Oct.  11, 1916,  $10,000 
capital  stock  to  be  sold  for  cash  at  not  less  than  par,  proceeds  te  be 
used  for  the  payment  of  the  remainder  of  the  stock  and  purchase 
price  of  the  dock  and  dock  land  adjacent  thereto  at  Wildwood, 
Beaver  Island,  Charlevoix. 

Nebraska, — ^Re  Harvard  Electric  Co.  Application  KTo.  2664,  Aug. 
30,  1916,  $5,000  common  stock  to  be  sold  at  par,  proceeds  to  be  used 
in  taking  up  outstanding  indebtedness,  the  proceeds  of  which  went 
into  actual  extensions  and  betterments  or  was  spent  directly  for 
actual  extensions  and  betterments,  the  company  te  make  monthly 
reports  to  the  Commission.  Order  modified  by  requiring  applicant 
te  make  annual  reports  instead  of  monthly  reports  to  the  Commission 
(September  6,  1916). 

New  Hampshire, — ^Re  Rockingham  County  Light  &  P.  Co.  D-349, 
Aug.  28, 1916,  authority  to  said  company  to  amend  a  contract  to  sup- 
ply electricity  to  the  Massachusetts  Northeastern  Street  Railway 
Company,  by  striking  out  a  provision  that  the  contract  should  be  a 
first  lien  on  the  property  of  the  power  company,  to  discharge  a  mort- 
gage to  the  railway  company  securing  the  original  contract,  and  to 
execute  a  new  mortgage  to  secure  the  amended  contract. 

Re  New  England  Teleph.  &  Teleg.  Co.  D-344,  Sept.  20,  1916, 
$691,700  capital  stock  to  be  offered  to  stockholders  of  company  at 
par  and  to  be  actually  paid  for  in  cash,  proceeds  to  be  used  for  the 
purpose  of  paying  for  the  construction,  completion,  extension  and 
P.U.R.1916F. 
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improvement  of  facilities,  and  tiie  improvement  of  the  service  made 
by  the  company  between  July  1,  1913  and  Jnne  30,  1916. 

New  York,  First  District. — ^Re  New  York  Connecting  B.  Co. 
Case  No.  2083,  Sept.  21,  1916  (2  cases),  approval  of  resolutions 
authorizing  the  withdrawals  of  $874,590.31  and  $394,007.84  from 
the  proceeds  of  the  sale  of  the  issuance  of  first  mortgage  4^  per  cent 
gold  bonds,  to  apply  said  amount  for  the  payment  of  roads  and  gen- 
eral expenditure  and  material  account. 

New  York,  Second  District. — ^Re  Boquet  Electric  Power  Co.  Case 
No.  6588,  July  11,  1916,  $4,000  common  capitfd  stock  to  be  sold  at 
not  less  than  par,  proceeds  to  be  used  to  discharge  two  6  per  cent 
mortgages. 

Re  Empire  Coke  Co.  Case  No.  5695,  July  11,  1916,  $90,000  pre- 
ferred capital  stock  to  be  sold  for  not  less  than  par,  proceeds  to  be 
used  solely  for  the  purchase  of  the  common  capital  stock  of  the 
Seneca  Power  Corporation. 

Re  International  R.  Co.  Case  No.  6617,  July  11,  1916,  $1,175,000 
five  per  cent  50-year  refunding  and  improvement  mortgage  gold 
bonds  to  be  sold  for  not  less  than  89  per  cent  of  the  face  value  and 
accrued  interest,  proceeds  to  be  used  solely  for  the  additional  ex- 
penditures on  the  new  extension  of  the  railroad  of  the  petitioner  from 
Buffalo  to  Niagara  Palls. 

Re  Long  Island  Lighting  Co.  Case  No.  5561,  July  11,  1916, 
$92,000  five  per  cent  26-year  first  mortgage  sinking  fund  gold  bonds 
to  be  sold  for  not  less  than  92  per  cent  of  their  face  value  and  accrued 
interest  and  $80,000  common  capital  stock  to  be  sold  at  not  less  than 
par,  proceeds  to  be  used  for  additions,  improvements  and  working 
capital. 

Re  Silver  Creek  Electric  Co.  Case  No.  5581,  July  13, 1916,  $7,000 
5  per  cent  40-year  first  mortgage  gold  bonds  to  be  sold  for  not  less 
tiian  80  per  cent  of  face  value  of  and  accrued  interest,  proceeds  to  be 
used  solely  for  the  construction  of  the  street  lighting  system  in  the 
village  of  Silver  Creek. 

Re  New  York  C.  R.  Co.  Case  No.  5112,  July  20,  1916,  order  au- 
thorizing  railroad  company  to.  join  with  the  Pennsylvania  Company 
and  guarantee  the  principal  and  interest  of  $3,540,000  face  value  ot 
50-year  first  mortgage  gold  bonds  drawing  interest  at  4J  per  cent 
per  annum,  to  be  issued  by  the  Lake  Erie  &  Pittsburgh  Railway 
Company. 

Re  Depew  &  L.  Light,  Power  &  Conduit  Co.  Case  No.  5589,  July 
20,  1916,  $72,000  5  per  cent  40-year  first  mortgage  gold  bonds  to  be 
sold  at  not  less  than  80  per  cent  of  the  face  value  and  accrued  in- 
terest, proceeds  to  be  used  for  extensions,  improvements,  and  better- 
ments of  the  street  lighting  and  commercial  system  of  petitioner,  for 
insurance  and  taxes  during  construction,  for  legal  expenses,  and  for 
engineering  and  superintendence. 
P.U.R.1916F. 
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Re  Cattaraugus  County  Lighting  Co.  Case  ITo.  4200,  July  20, 
1916,  $75,000  seven  per  cent  cumulative  preferred  capital  stock  to 
be  issued  on  the  basis  of  par  for  par  in  exchange  for  an  equivalent 
par  value  of  7  per  cent  non-cumulative  preferred  capital  stock  of  the 
company  now  outstanding. 

Be  Homer  &  C.  Gaslight  Co.  Case  No.  5456,  July  25, 1916,  $25,000 
common  capital  stock  to  be  sold  at  not  less  than  par,  proceeds  to  be 
used  for  the  discharge  of  obligations  outstanding  on  December  31, 
1915,  end  for  working  capital.  Order  granting  permission  to  sell 
stock  to  Associated  Gas  and  Electric  Company,  with  authority  to 
latter  company  to  acquire  same. 

Be  Orange  &  B.  Electric  Co.  Case  No.  3462,  July  31,  1916,  order 
authorizing  the  issuance  of  $67,000  5  per  cent  20-year  first  and  re- 
funding mortgage  bonds  for  not  less  than  90  per  cent  of  the  face 
value  and  accrued  interest;  or,  in  the  alternative,  authorizing  the 
issuance  of  $60,300  7  per  cent  cumulative  preferred  capital  stock 
to  be  sold  at  par,  proceeds  of  said  securities  to  be  used  for  the  pur- 
poses set  fortiii  in  clauses  No.  3  of  orders  of  June  26,  1913,  and 
July  28,  1914. 

Be  Carthage  &  C.  E.  Co.  Case  No.  5116,  July  31,  1916,  $8,400 
common  capital  stock  to  be  sold  at  not  less  than  par,  proceeds  to  be 
used  for  the  payment  of  outstanding  unfunded  debt  at  Jime  30, 
1915  and  for  the  purchase  of  equipment. 

Be  Orange  &  B.  Electric  Co.  Case  No.  5058,  July  31,  1916,  order 
authorizing  the  issuance  of  $37,000  5  per  cent  20-year  first  mort- 
gage bonds  of  not  less  than  90  per  cent  of  tiieir  face  value ;  or,  in 
the  alternative,  the  issuance  of  $33,000  7  per  cent  cumulative  pre- 
ferred capital  stock  to  be  sold  at  not  less  than  par,  proceeds  of 
securities  to  be  used  for  the  reimbursement  of  the  treasury  of  the 
petitioner  for  moneys  actually  expended  from  income  for  capital 
purposes;  $25,000  7  per  cent  cumulative  preferred  stock  to  be  sold 
at  not  less  than  par,  proceeds  to  be  used  for  estimated  expenditures 
for  additions  to  fix  capital  covering  the  purchase  and  installation  of 
meters,  transformers,  etc. 

Be  Niagara,  L.  &  0.  Power  Co.  Case  No.  5649,  Aug.  1, 1916,  order 
granting  permission  to  power  company  to  guarantee  punctual  pay- 
ment of  principal  and  interest  of  the  $546,000  of  three  year  6  per 
cent  gold  notes  of  Salmon  Biver  Power  Company  dated  February 
1,  1915,  maturing  February  1,  1918. 

Be  Empire  Coke  Co.  Case  No.  4810,  Aug.  8,  1916,  $179,500  pre- 
ferred capital  stock  to  be  sold  at  not  less  than  par,  proceeds  to  be  used 
to  discharge  of  its  current  liabilities  outstanding  at  December  31, 
1914,  and  for  the  purchase  of  $100,000  par  value  of  common  capital 
stock  of  the  Empire  Gas  and  Electric  Company. 

Be  Oneonta  Light  &  P.  Co.  Case  No.  5885,  Aug.  8,  1916,  $52,800 
common  capital  stock  to  be  sold  at  not  less  than  par,  proceeds  to  be 
P.U.R.1916F. 
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used  for  the  reimbursement  of  'the  treasury  of  the  petitioner  for 
moneys  actually  expended  from  income  during  the  calendar  years 
1912  to  1915  inclusive,  and  for  the  discharge  of  its  unfunding  debt 
outstanding  at  December  31,  1915,  or  their  renewals;  $75,000  com- 
mon capital  stock  to  be  exchanged  on  the  basis  of  par  for  par  for  6 
per  cent  cumulative  preferred  stock  to  be  returned  to  the  treasury 
of  the  corporation  and  canceled. 

Ee  Southern  New  York  Power  Co.  Case  No.  5482,  Aug,  8,  1916, 
$16,000  common  capital  stock  to  be  sold  at  not  less  than  par,  pro- 
ceeds to  be  used  for  the  reimbursement  of  the  treasury  of  petitioner 
for  moneys  actually  expended  from  income  for  the  acquisition  of 
fixed  assets,  and  for  the  payment  and  discharge  of  unfunded  debt 
outstanding  at  December  31,  1915. 

Ee  Binghamton  Light,  Heat  &  P.  Co.  Case  No.  6635,  Aug.  16, 
1916,  order  authorizing  the  issuance  of  $258,000  five  per  cent  30- 
year  first  refunding  and  improvement  mortgage  gold  bonds,  $158,000 
to  be  sold  for  not  less  than  88^  per  cent  of  face  value  and  accrued 
interest,  the  remaining  $100,000  to  be  sold  for  not  less  than  88  per 
cent  of  the  face  value  and  accrued  interest;  $95,100  six  per  cent 
cumulative  preferred  stock  to  be  sold  at  not  less  than  par;  proceeds 
and  said  securities  to  be  used  solely  for  proposed  expenditures,  for 
additions  and  betterments  during  the  calendar  year  1916. 

Ee  Hammond  Light  &  P.  Co.  Case  No.  5419,  Aug.  16,  1916, 
$10,000  common  capital  stock  to  be  sold  at  not  less  than  par,  proceeds 
to  be  used  for  the  acquisition  of  an  electric  plant  located  in  the 
village  of  Hammond  including  real  estate,  power  house,  and  dis- 
tributing system,  and  for  additions  and  betterments  to  be  made  to 
said  plant  and  property. 

Ee  Norwich  Gaa  &  E.  Co.  Case  No.  5454,  Aug.  16,  1916,  $61,500 
common  capital  stock  to  be  sold  at  not  less  than  par,  proceeds  to  be 
used  for  the  reimbursement  of  the  treasury  of  petitioner  for  moneys 
actually  expended  from  income  from  January  1,  1913,  to  December 
31,  1915,  and  for  the  discharge  and  lawful  refunding  of  indebtedness 
outstanding  at  December  31,  1915;  applicant  authorized  to  sell 
$61,500  par  value  of  common  capital  stock  to  the  Associated  Gas  and 
Electric  Company,  and  latter  company  authorized  to  purchase  same. 

Ee  Long  Island  Gas  Corp.  Case  No.  5637,  Sept.  7,  1916,  order 
authorizing  the  issuance  of  $650  face  value  of  6  per  cent  three  year 
promissory  notes  to  be  sold  for  not  less  than  face  value  and  accrued 
interest,  proceeds  to  be  used  solely  for  the  purchase  of  an  acetylene 
gas  plant,  and  for  attorney's  fees  and  other  expenses  in  connection 
with  the  acquisition  of  such  property. 

Ee  Holden,  Case  No.  5631,  Sept.  19,  1916,  approval  nunc  pro  tunc 
of  execution  of  Empire  United  Eailways  to  tJie  G.  C.  Kuhlman  Com- 
pany of  car  trust  mortgage  to  secure  6  per  cent  lease  warrants  or 
promissory  notes  aggregating  $21,000,  and  of  issuance  of  said  war- 
P.U.R.1916F. 
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rants  or  notes  as  part  of  purchase  price  of  5  combination  passenger 
and  freight  cars. 

Re  Granville  Electric  &  Gas  Co.  Case  No.  4529,  Sept.  20,  1916, 
$16,000  five  per  cent  30  year  first  and  refunding  mortgage  gold  bonds 
to  be  sold  for  not  less  than  80  per  cent  of  the  face  value  and  accrued 
interest,  and  $12,800  common  capital  stock  to  be  sold  at  not  less  than 
par,  proceeds  of  said  securities  to  be  used  for  the  payment  of  indebt- 
edness outstanding  at  December  31,  1914. 

Re  Ithaca  Gas  &  E.  Corp.  Case  No.  5456,  Sept.  20,  1916,  $67,600 
common  capital  stock  to  be  sold  for  not  less  than  par,  proceeds  to  be 
used  for  the  reimbursement  of  the  treasury,  for  the  payment  of  ac- 
crued taxes  owing  at  December  31,  1915,  and  for  working  capital. 

Re  Deposit  Electric  Co.  Case  No.  5516,  Sept.  20,  1916,  $115,000 
common  capital  stock  to  be  sold  at  not  less  than  par,  proceeds  to  be 
used  solely  for  the  discharge  of  first  mortgage  5  per  cent  30  year 
gold  bonds  outstanding  at  December  31, 1915,  discharge  of  unfimded 
debt  outstanding  at  December  31, 1915,  or  the  renewals  thereof,  and 
for  working  capital, 

Ohio.— Re  Union  County  Teleph.  Co.  No.  405,  Aug.  14,  1916, 
$11,300  capital  stock  to  be  sold  at  par,  proceeds  to  be  used  for  the 
reimbursement  of  applicant's  treasury  for  moneys  expended  from 
income  between  the  dates  December  10,  1912,  and  June  30,  1915,  for 
the  construction  of  additions,  extensions,  and  improvements  to  plant 
property. 

Re  Dayton  Gas  Co.  No.  918,  Aug.  31, 1916,  $60,000  first  mortgage 
5  per  cent  bonds  to  be  sold  for  not  less  than  .97^,  proceeds  to  be  used 
to  reimburse  treasury  for  amount  expended  for  the  purchase  of 
material  and  construction,  completion,  extension  and  improvement  of 
applicant's  facilities. 

Re  Ohio  Gas  &  E.  Co.  Nos.  895  and  896,  Sept.  8,  1916,  $25,000 
common  capital  stock  and  $44,000  first  mortgage  6  per  cent  bonds  to 
be  sold  or  exchanged  for  or  upon  the  highest  prices  obtainable  but 
not  less  than  the  par  value  of  said  stock  nor  less  than  87i  per  cent 
of  the  par  value  of  said  bonds,  proceeds  to  be  used  in  payment  of  the 
consideration  of  the  purchase  of  the  electric  generating  station  and 
distributing  system  in  Medina. 

Re  Ohio  Gas  &  E.  Co.  No.  911,  Sept.  8, 1916,  $103,000  first  mort- 
gage 6  per  cent  bonds  to  be  sold  for  not  less  than  87^,  proceeds  to  be 
used  for  the  purchase  of  material  and  the  construction  and  equip* 
ment  of  a  33,000  volt  transmission  line  from  Cincinnati  to  Middle- 
town,  any  discount  on  said  bonds  to  be  amortized  pursuant  to  the 
rules  and  regulations  heretofore  prescribed  by  this  Commission. 

Re  Youngstown  &  Suburban  R.  Co,  No.  939,  Sept,  14, 1916,  $350,- 
000  common  stock,  $500,000  6  per  cent  cumulative  preferred  stock, 
and  $700,000  first  mortgage,  5  per  cent,  20  year,  gold  bonds  to  be 
delivered  to  J,  W.  Blackburn,  agent  of  a  bondholder's  protectivo» 
P.U.R.1916F. 
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committee  of  said  railroad,  in  payment  of  and  consideration  for  prop- 
erty of  the  railroad  purchased  by  him  at  judicial  sale,  and  to  re- 
imburse him  for  payment  of  debts  and  making  additions  and  improve- 
ments. 

Re  Baltimore  &  0.  S.  W.  R.  Co.  No.  923,  Sept.  18, 1916,  $2,904,000 
five  per  cent  bonds  maturing  December  1,  1995,  to  be  delivered  in 
payment  of  equal  amount  of  indebtedness  of  said  company  to  the 
Baltimore  and  Ohio  Railroad  Company,  and  to  be  used  by  the  latter 
as  further  security  under  the  latter  compan/s  Southwestern  Division 
First  Mortgage  and  subject  to  such  pledge,  as  further  security  under 
the  latter^s  Refunding  and  General  Mortgage. 

Re  Ohio  &  L.  K.  R.  Co.  No.  925,  Sept.  18,  1916,  $17,000  five  per 
cent  bonds  maturing  December  4, 1995,  to  be  delivered  in  payment  of 
equal  amount  of  indebtedness  of  the  said  company  to  the  Baltimore 
and  Ohio  Railroad  Company,  and  to  be  used  by  the  latter  only  as 
further  security  under  the  latter's  Pittsburg,  Lake  Erie  &  West  Vir- 
ginia System  -Refunding  Mortgage  and  subject  to  such  pledge  as  a 
further  pledge  under  the  Baltimore  &  Ohio  Railroad  Company's 
Refimding  and  General  Mortgage. 

Re  Baltimore  &  0.  &  C.  R.  Co.  No.  924,  Sept.  18, 1916,  $9,579,000 
five  per  cent  bonds  maturing  December  1,  1995,  to  be  delivered  in 
payment  of  equal  amount  of  indebtedness  of  said  company  to  the 
Baltimore  &  Ohio  Railroad  Company  and  to  be  used  by  the  latter 
only  for  further  security  under  the  latter's  First  Mortgage,  and  sub- 
ject to  such  pledge  as  a  further  pledge  under  the  latter's  Refunding 
and  Geiieral  Mortgage.- 

lie  Jackson  County  Home  Teleph.  Co.  No.  910,  Sept.  20,  1916, 
order  authorizing  issuance  of  common  capital  stock  of  the  par  value 
of  $8,600,  $100  thereof  to  be  sold  at  not  less  thali  par,  proceeds  aris- 
ing from  the  sale  thereof  to  be  used  as  follows :  $8y500  par  value  to 
be  distributed  pro  rata  to  present  stockholders  in  reimbursement  of 
moneys  expended  from  income  for  additions  and  improvements;  the 
proceeds  of  $100  to  be  used  for  the  reimbursement  of  applicants 
treasury  for  other  moneys  expended  from  income. 

Re  St.  Mary's  Teleph.  Co.  No.  938,  Sept.  23,  1916,  $10,000  six 
per  cent  preferred  capital  stock  to  be  sold  for  not  less  than  par,  pro- 
ceeds to  he  used  for  the  payment  of  applicant's  indebtedness  of  the 
sum  of  $5,200  incurred  in  the  construction  of  additions  and  exten- 
sions to  plant,  including  equipment  for  one  hundred  additional  lines, 
telephones,  ete. 

Re  Massillon  Electric  &  Gas  Co.  No.  885,  Sept.  26,  1916,  $600,- 
000  first  mortgage  five  per  cent  bonds  and  $125,000  six  per  cent  pre- 
ferred capital  stock  to  be  sold  at  not  less  than  90  per  cent  of  the  par 
value  of  said  bonds  nor  less  than  89  per  cent  of  the  par  value  of  said 
capital  stock,  proceeds  arising  from  the  sale  of  bonds  to  be  used  for 
the  payment  and  discharge  of  applicant's  present  outstanding  bonds^ 
P.U.R.1916F. 
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and  the  proceeds  from  the  sale  of  said  capital  stock  to  be  used  for  tlic 
reimbursement  of  treasury  for  moneys  expended  for  additions,  ex- 
tensions^  and  improvements  between  April  1,  1915  and  Mav  31, 
1916. 

Ke  Oakwood  R.  Co.  No.  949,  Sept.  29,  1916,  $10,000  common 
capital  stock  to  be  sold  for  not  less  than  par,  proceeds  to  be  used 
toward  the  payment  for  the  construction  of  applicant's  line  of  rail- 
road. 

Re  Toledo,  B.  G.  &  S.  Traction  Co.  No.  902,  Oct  6,  1916,  order 
authorizing  the  issuance  of  first  mortgage  consolidated  6  per  cent 
twenty  year  gold  bonds  of  the  principal  sum  of  $31,000,  said  bonds  to 
be  exchanged  at  par  for  an  equal  amount  of  bonds  issued  without  the 
consent  and  authority  of  the  Commission,  the  latter  to  be  canceled 
and  destroyed. 

Re  Toledo,  B.  G.  &  S.  Traction  Co.  No.  767,  Oct.  5, 1916,  $141,500 
first  mortgage  consolidated  5  per  cent  20  year  gold  bonds  to  be  sold 
for  not  less  than  80,  proceeds  to  be  used  for  the  payment  of  the  bal- 
ance of  $43,000  assumed  by  applicant  under  a  receivership  decree, 
for  payment  of  certain  notes,  and  for  the  payment  of  certain  addi- 
tions, extensions  and  improvements. 

Re  Ross,  No.  954,  Oct.  6,  1916  order  authorizing  the  issuance 
of  three  notes  of  the  principal  sum  of  $5,000  each,  with  interest  at 
6  per  centum  per  annum,  as  evidence  of  deferred  payments  for  cer- 
tain improvements  and  additions  of  the  total  cost  of  $19,000  to  the 
grain  elevator  owned  by  said  railroad  company  and  now  operated  by 
said  receiver,  at  Madison. 

Re  Ann  Arbor  R.  Co.  No.  955,  Oct.  11,  1916,  order  authorizing 
the  issuance  of  promissory  notes  of  the  total  principal  sum  of  $73,- 
350,  payable  in  twelve  quarterly  instalments  beginning  April  1,  1917, 
and  bearing  interest  at  six  per  cent  per  annum,  said  notes  to  be  is- 
sued as  evidence  of  the  deferred  payments  of  the  purchase  price  for 
three  Mikado  type  locomotives. 

Re  Black  River  Teleph.  Co.  951,  Oct.  14,  1916,  $100,000  com- 
mon capital  stock  and  $200,000  preferred  capital  stock  to  be  sold  for 
not  less  than  par,  proceeds  to  be  used  for  the  payment  and  discharge 
of  first  mortgage  bonds  and  for  additions,  extensions,  and  improve- 
ments. 

Re  Upper  Sandusky  Waterworks  Co.  No.  853,  Oct.   17,  1916, 
$78,500  first  mortgage  5^  per  cent  bonds  to  be  exchanged  at  par 
for  applicant's  present  outstanding  5  per  cent  bonds  of  the  like 
amount. 
P.U.R.191«F. 


Digitized  by 


Google 


1052  APPENDIX. 


Service. 

a.  Electricity. 

b.  Express. 

c.  Gas. 

d.  Heating. 

e.  Intenirban  railways. 

f.  Irrigation. 

g.  Natural  gas. 
h.  Bailroads. 

1.  In  general. 

2.  Jurisdiction  of  Commission. 

3.  Track  facilities. 

4.  Train  and  car  service. 

6.  Passenger  station  facilities. 

6.  Side  track,  switching,  loading  facilitieB,  ete. 
i.  Bailway ;  street  and  interurban. 
j.  Steamships, 
k.  Street  railways. 
1.  Telegraphs, 
m.  Telephones. 
n.  Turnpikes. 
0.  Warehouses, 
p.  Water. 

a.  Electricity. 

Arizona, — For  the  purpose  of  obtaining  records  of  consumption 
and  generation,  Arizona  electric  utilities  are  required,  except  in  the 
case  of  street  and  sign  lighting,  to  meter  or  otherwise  measure  all 
current  generated  and  distributed,  where  a  definite  amount  is  used 
during  definite  hours,  regardless  of  whether  charges  are  made  at 
meter  or  flat  rates.  Ee  Metered  Service  for  Electrical  Consumption, 
Docket  No.  259,  Nov.  15,  1915. 

Murphy  &  Irvin  v.  Pacific  Gas  &  E.  Co.  Docket  No.  267,  Dec.  30, 
1915,  order  directing  the  return  of  a  deposit  made  upon  extension  of 
electric  service  to  a  suburb  of  the  city  of  Phoenix  where  the  estimated 
yearly  consumption  of  the  tract  was  more  than  one-half  of  the  cost 
of  the  installation. 

An  electric  company,  controlled  by  the  original  owner  of  a  town- 
site,  will  be  required  to  extend  service  across  the  width  of  an  ordi- 
nary street  to  rapidly  growing  contiguous  additions  where  there  is  no 
other  system.  Arizona  Corp.  Commission  v.  Miami  Electric  &  P.  Co. 
Docket  No.  300,  Feb.  5,  1916. 

Wmmi  Free  Press  v.  Miami  Electric  &  P.  Co.  Docket  No.  298, 
P.U.R.1916F. 
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March  29,  1916,  upon  complaint  that  recently  the  complainant  did 
not  receive  power  for  the  operation  of  its  printing  presses  until  noon 
of  each  day  except  on  nnfrequent  occasions  although  other  persons 
were  receiving  service  throughout  the  day,  the  electric  company  was 
ordered  to  furnish  all  its  consumers  electric  service  between  the  hours 
of  8  A.  M.  and  5  p.  m.,  Sundays  excepted,  where  because  of  the  fail- 
ure of  respondent  to  answer  the  complaint  it  was  impossible  for  the 
Commission  to  directly  establish  the  facts  concerning  respondents 
present  operating  condition  or  to  determine  the  financial  results  to 
respondents  which  would  arise  from  an  order  requiring  day  service. 

California. — Lobby  v.  San  Diego  Consol.  Gas  &  E.  Co.  Decision 
No.  2863,  Case  No.  815,  Oct.  30,  1915,  order  directing  the  extension 
of  an  electric  line  approximately  2,000  feet  at  a  jcost  of  about  $900 
to  serve  five  applicants  for  service  upon  condition  that  such  con- 
sumers shall  execute  a  good  and  sufficient  guarantee  that  at  least 
five  consumers  will  use  electricity  and  each  pay  therefor  a  minimum 
charge  of  $2.50  per  month  for  a  period  of  three  years  which  was 
higher  than  existing  rates,  where  the  present  minimum  would  not 
pay  local  fixed  charges  and  the  extension  under  the  testimony  would 
never  be  self  supporting. 

Faulkner  v.  Ventura  County  Power  Co.  Case  No.  569,  Decision  No. 
3004,  Case  No.  570,  Dec.  24,  1915,  no  action  was  taken  upon  a  com- 
plaint that  gas  and  electric  service  were  inadequate  where  the  com- 
pany had  taken  adequate  steps  to  remedy  the  cause  of  complaint  and 
the  construction  of  a  duplicate  transmission  line  has  made  interrup- 
tions less  probable. 

Ee  Pacific  Gas  &  E.  Co.  Decision  No.  3573,  Application  No.  2475, 
Aug.  10,  1916,  approval  of  an  agreement  for  service  to  two  prospec- 
tive consumers,  for  the  extension  of  its  distributing  line  in  order  to 
supply  them  with  electricity  for  lighting  purposes,  and  providing  for 
a  specified  minimum  and  rural  bill. 

Connecticut — Ee  Osborne,  Docket  No.  2091,  Sept.  28,  1916,  peti- 
tion requesting  order  directing  Connecticut  Company  to  install  iron 
poles  on  Noble  Avenue  between  Bamum  and  Berkshire  Avenues  in 
Bridgeport,  denied. 

Illinois.— Re  Twin  City  Light,  Heat  &  P.  Co.  No.  2651,  Nov.  11, 
1915,  contract  with  village  of  Williamson  for  electric  service  ap- 
proved, and  company  ordered  to  file  schedules  in  accordance 
therewith. 

Ee  Eockford  Electric  Co.  No.  4469,  Dec.  23,  1915,  contract  with 
the  Eockford  and  Interurban  Eailway  Company  for  the  furnishing 
and  purchasing  of  electric  power  for  the  operation  of  an  electric  rail- 
way; public  rate  schedules  conforming  the  contract  rates  ordered 
filed.  On  February  10,  1916,  an  order  was  made  extending  time  in 
which  to  comply  with  the  above  order  of  December  23,  1915. 

Ee  Central  Illinois  Public  Service  Co.  No.  4653,  Feb.  3,  1916, 
order  approving  contract  with  the  Olney  Sanitarium  for  electric 
P.U.R.1916F. 
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energy  for  heating  and  cooking  service  at  standard  heating  and  cook- 
ing rates  and  charges  now  in  effect  in  various  municipalities  served 
by  the  company;  no  valuation  or  investigation  having  been  made^ 
the  Commission  reserved  the  right  to  terminate  the  entire  contract 
and  the  hearing  for  adequate  cause.  On  February  17, 1916,  the  Com- 
mission amended  the  foregoing  order  by  extending  the  time  in  which 
to  file  the  rates  set  forth  in  the  above  contract  as  public  rates  90  days, 
it  appearing  that  the  company  had  filed  a  public  rate  which  might  be 
lower  than  the  contract  rate  but  it  was  impossible  to  determine  this 
until  after  the  consumption  by  the  Olney  Sanitarium  had  been  de- 
termined by  experience.  Above  orders  vacated  and  proceedings  dis- 
missed (Sept.  28, 1916). 

Ee  Commonwealth  Electric  Co.  No.  4722,  March  16, 1916,  approv- 
al of  contracts  between  the  Commonwealth  Edison  Company  and  the 
Northwestern  Elevated  Railroad  Company,  the  Metropolitan  West 
Side  Elevated  Railroad  Company,  and  the  South  Side  Elevated 
Railroad  Company,  for  the  operation  of  railroad  electric  storage 
batteries  in  a  manner  beneficial  to  the  former,  the  company  supply- 
ing the  current;  and  for  a  credit  to  the  railroads,  against  any  in- 
creased rate  resulting  from  such  operation,  on  their  abandonment  of 
an  economical  use  of  the  batteries. 

In  Re  Abbott  light  &  P.  Co.  No.  4000,  April  7,  1916,  it  was  held 
that  a  rule  requiring  rural  consumers  to  build  the  pole  line  from  the 
corporate  limits  of  mimicipalities  should  except  two  pole  lengths  to 
be  furnished  by  the  utility,  as  per  rule  31  of  gas  and  electric  stand- 
ards. 

Re  Western  United  Gas  &  E.  Co.  No.  4745,  April  20,  1916,  order 
approving  "continuous  meter  reading'*  system  whereby  meters  will 
be  read  in  districts  and  discounts  computed  from  the  date  of  the 
district  reading,  it  appearing  that  the  system  will  probably  result  in 
an  effcient,  economical,  and  correct  utilization  of  the  petitioner's 
organization  of  meter  readers  and  billing  clerks. 

Re  Central  Illinois  Public  Service  Co.  No.  4990,  May  18,  1916, 
approval  of  agreement  with  the  McGuire-Cummings  Manufacturing 
Company. 

Re  Peoples  Gas  &  E.  Co.  No.  4897,  May  18,  1916,  order  author- 
izing the  extension  of  electric  distribution  line  from  Savanna  to 
Mount  Carroll. 

Indiana, — ^Re  United  Public  Service  Co.  No.  1888,  November  6, 
1915,  order  authorizing  the  filing  of  minutes  of  board  of  directors 
and  other  papers  relative  to  the  surrender  of  the  franchise  of  the 
town  of  Bourbon  and  to  the  future  operation  under  an  indeterminate 
permit  as  provided  in  Section  101  as  amended  March  8,  1915,  pages 
457,  458,  Acts  1915,  Chapter  76,  General  Acts  1913,  pages  167,  214. 

In  Laporte  Gas  &  E.  Co.  v.  Laporte,  No.  1901,  Nov.  13,  1915,  con- 
tract between  utility  and  city  for  the  installation  of  an  electric  light- 
P.U.R.1916F. 


Digitized  by 


Google 


APPENDIX.  1055 

iiig  plant  and  the  maintenance  of  specified  service  at  fixed  rates, 
except  as  to  rates^  tolls  and  chari^  which  were  held  to  be  at  ail 
times  nnder  the  jurisdiction  of  the  Commission. 

Re  Municipal  Electric  Lighting  &  P.  Plant,  No.  2229,  May  13, 
1916,  order  authorizing  munieipal  plant  of  city  of  Biehmond  to  fur- 
nish electric  service  to  Spring  Grove. 

Re  Huntington  Light  A  Fuel  Co.  No.  2301,  July  1,  1916,  order 
approving  contract  with  the  Caswell-Runyan  Company,  to  furnish 
electric  current  in  case  of  a  breakdown  or  accident  to  private  plant  of 
latter  company. 

Central  Mfg.  Co.  ▼.  Hydro  Electric  Co.  No.  2535,  Oct.  13,  1916, 
order  directing  electric  company  to  pay  a  fee  of  $2  for  each  of  the 
meters  found  to  be  fast  beyond  the  allowable  limit. 

Boddridge-Beck  Co.  v.  Connersville  Light,  Heat  &  P.  Co.  No.  2530, 
Oct.  13,  1916,  order  directing  power  company  to  pay  the  fee  of  $2 
to  the  Commission  on  account  of  meter  having  been  found  to  be  fast 
beyond  the  allowable  limit. 

Maine. — ^Re  Androscoggin  Electric  Co.  C"No.  2,  Nov.  6,  1915, 
contract  for  electric  lighting  service  with  the  city  of  Auburn  for  three 
years  approved. 

Re  Bar  Harbor  &  U.  River  Power  Co.  C-14,  Aug.  15,  1916,  ap- 
proval of  a  contract  with  the  town  of  Eden  providing  for  tiie  furnish- 
ing of  certain  street  lighting  service  for  said  town. 

Re  Bangor  Power  Ca  C-16,  Aug.  15,  1916,  approval  of  contracts 
with  the  Eastern  Manufacturing  Cempany  providing  for  the  furnish- 
ing of  electricity  to  proposed  corporation. 

Re  Bar  Harbor  &  U.  River  Power  Co.  C-15,  Aug.  15,  1916,  ap- 
proval of  contract  with  Harriet  Coming  Rawle,  providing  for  the 
furnishing  of  electricity. 

Missouri. — Failure  to  install  an  electric  street  light  for  a  city  at 
a  particular  point  is  excused  by  failure  of  the  city  to  remove  a  tree 
preventing  the  erection  of  a  supporting  pole.  Eage  v.  Missouri  Pub- 
lic Utilities  Co.  Case  No.  644,  Nov.  16,  1915. 

A  franchise  contract  requiring  the  furnishing  of  street  lights  is 
not  violated  by  a  refusal  to  light  a  courthouse  park.    Ibid. 

Montana. — Lenox  Addition  v.  Helena  Light  &  R.  Co.  Docket  No. 
544,  July  7,  1916,  order  directing  defendant  company  to  furnish 
residents  of  Lenox  Addition  electricity  for  domestic  purposes  provid- 
ing petitioners  deliver  two-year  contract  for  occupants  of  not  less 
than  eight  residences,  for  the  consumption  and  use  of  electricity. 

New  Hampshire. — ^Re  Manchester  Traction,  Light  &  P.  Co.  D-331, 
May  19, 1916,  order  authorizing  the  extension  of  lines  and  service  into 
the  town  of  Weare. 

New  York,  First  District — Bittman  v.  Edison  Electric  Illumi- 
nating Co.  Case  No.  1975,  Oct.  13,  1915,  petition  for  an  order  com- 
pelling an  electric  company  to  extend  its  mains  to  serve  an  applicant, 
except  upon  the  condition  that  applioaut  pay  one  half  of  the  estimated 
P.U.K.IOIOF.  .    f,  • 
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cost  of  $950  to  be  refunded  to  him  by  rebating  one  half  of  his  montii- 
ly  bills,  was  dismissed  it  appearing  that  applicant  was  the  only  per- 
son upon  the  line  who  had  definitely  signified  their  intention  to  use 
current  and  that  applicants  bill  would  average  under  $10  a  month 
and  in  view  of  the  age  of  the  houses  on  the  block  and  the  facts  that 
the  residents  are  habituated  to  the  use  of  gas,  it  seems  probable  that 
the  consumption  of  electricity  will  not  justify  the  extension  for  a  long 
time  to  come,  if  ever. 

In  Bittman  v.  Edison  Electric  Illuminating  Co.,  Case  No.  1976, 
Oct.  13,  1915,  the  New  York  Commission  held  that  it  had  power 
imder  Public  Service  Commission  Laws,  §  66,  Subdivision  2,  to  order 
an  electric  company  to  extend  its  mains  regardless  of  the  immediate 
revenue  which  will  be  derived  therefrom,  but  that  while  the  Commis- 
sion has  such  power  it  must  use  its  best  discretion  in  each  particular 
case. 

Electric  companies  were  ordered  to  furnish  as  renewals  and  for  sale 
to  customers  incandescent  lamps  of  an  efficiency  of  not  more  than  one 
and  one-quarter  watts  per  candle  power.  Ee  New  York  Edison  Co. 
Case  Nos.  1958,  1968,  Oct.  15,  1915. 

New  York,  Second  District — Nachtmann  v.  Municipal  Gas  Co. 
Case  No.  5341,  Jan.  6,  1916,  order  directing  company  to  suspend 
its  general  rule  regarding  the  supply  of  500  yolt  direct  current  elec- 
tricity, and  to  furnish  such  current  for  the  operation  of  an  elevator 
in  a  private  residence  upon  condition  that  the  consumer  sign  a  waiver 
releasing  the  company  from  any  •liability  to  furnish  such  current 
after  the  same  shall  have  been  generally  discontinued  and  releasing 
the  company  from  any  liability,  in  case  such  supply  is  discontinued, 
to  alter  or  renew  the  elevator  so  as  to  enable  it  to  be  operated  by  elec- 
tric energy  under  different  voltage  or  character,  where,  although  the 
company  contemplated  discontinuing  direct  current  circuit,  it  was 
still  supplying  such  service  to  its  old  customers  and  had  a  line  ad- 
jacent to  applicant's  residence  and  applicant  had  gone  to  large  ex- 
pense in  purchasing  and  installing  the  elevator  in  good  faith  and  had 
no  expert  advice  regarding  its  adaptability;  the  Commission  stated 
that  such  order  shall  not  constitute  a  general  precedent  nor  operate 
to  render  the  company  liable  under  the  determination  of  the  Com- 
mission made  January  19,  1915,  or  otherwise. 

Re  Matthews,  Case  No.  5468,  April  6,  1916,  order  authorizing  the 
construction  of  an  electric  plant  in  Unionville. 

Ee  Niagara,  L.  &  0.  Power  Co.  Case  No.  5466,  April  6, 1916,  order 
authorizing  the  construction  of  poles,  wires,  cables,  etc.,  for  the  sole 
purpose  of  transmitting  electric  power  to  the  village  power  station 
for  delivery  and  sale  to  the  Village  of  Skaneateles, 

Re  Adirondack  Electric  Power  Corp.  Case  No.  4929,  April  6, 1916, 
order  authorizing  the  construction  of  an  electric  plant  in  Green 
Island. 

Ee  Fulton  Chain  Electric  C5o.  Case  No.  5476,  April  11,  1916, 
order  approving  the  constmctiaa  of  an  electric  plant  in  Old  Forge. 
P.U.R.1916F. 
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Re  Sanborn-Pekin  Power  Co.  Case  No.  5430,  April  13,  1916,  order 
approving  construction  of  electric  plant  to  furnish  electricity  to  a 
portion  of  the  town  of  Lewiston. 

Be  Ft.  Henry  Light,  Heat  &  P.  Co.  Case  No.  5477,  April  18,  1916, 
order  approving  construction  of  electric  plants  in  Moriah  and  Crown 
Point. 

Ee  Plattsburgh  Gas  &  E.  Co.  Case  No.  5483,  April  25,  1916,  order 
approving  construction  of  electric  plant  in  Plattsburgh. 

Re  Silver  Creek  Electric  Co.  Case  No.  5460,  April  27,  1916,  order 
approving  construction  of  electric  plant  in  Hanover. 

Be  Silver  Creek  Electric  Co.  Case  No.  5462,  April  27,  1916,  order 
approving  construction  of  electric  plant  in  Forestville. 

Be  Buffalo  General  Electric  Co.  Case  No.  5505,  April  27,  1916, 
order  approving  construction  of  electric  plant  in  Tonawanda. 

In  Yonkers  v.  Yonkers  Electric  Light  &  P.  Co.  (1916)  —  App. 
Div.  — y  159  N.  Y.  Supp.  439,  it  was  held  that  nonperformance  of  an 
electric  franchise  condition  to  furnish  free  to  the  city  one  arc  lamp 
for  every  25  subscribers  was  not  excused  by  the  city's  failure  to 
designate  the  location  of  the'lamps,  where  the  company's  failure  of 
duty  to  file  a  report  of  the  number  of  subscribers  prevented  the  city 
from  knowing  how  many  lights  it  was  entitled  to;  nor  by  the  fact 
that  to  furnish  free  lights,  after  a  change  in  the  system,  on  the  basis 
of  subscribers  who  pay  by  meter  instead  of  an  annual  price  per  lamp, 
would  be  oppressive  if  not  confiscatory,  where  the  new  system  was 
volimtarily  adopted  and  no  effort  had  been  made  to  obtain  a  modi- 
fication of  the  measure  for  free  lamps;  but  that  the  facts  agreed  upon 
for  a  statutory  submission  of  controversy  did  not  afford  sufficient  data 
for  a  determination. 

Be  New  York  Teleph.  Co.  No.  T.  &  T.  115,  June  17, 1916,  approval 
of  regulations  governing  installation  of  auxiliary  fire  alarm  service 
for  parochial  schools  in  the  city  of  New  York. 

Be  Mexico  Electric  Co.  Case  No.  5583,  July  5,  1916,  order  ap- 
proving the  construction  of  an  electric  plant  for  the  purpose  of  fur- 
nishing and  transmitting  electricity  for  light,  heat  and  power  in  the 
village  of  Parish. 

Be  Long  Beach  Power  Co.  Case  No.  5085,  July  10,  1916,  order 
approving  the  construction  of  an  electric  plant  in  the  incorporated 
village  of  Long  Beach. 

Be  Chatham  Electric  Light,  Heat  &  P.  Co.  Case  No.  5570,  July 
10,  1916,  order  approving  the  construction  of  an  electric  plant  and 
extension  of  lines  in  various  parts  of  Columbia  county. 

Ee  Niagara,  L.  &  0.  Power  Co.  Case  No.  5466,  July  11,  1916, 
order  authorizing  the  construction  of  necessary  poles,  wires,  cables, 
etc.,  for  the  purpose  of  transmitting  electric  power  to  the  village 
power  station  for  delivery  and  sale  to  the  village  of  Skaneateles. 

Be  Niagara  &  E.  Power  Co.  Case  No.  5543,  July  18,  1916,  ap- 
P.U.R.1916F.  67 
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proval  of  the  construction  of  an  electric  plant  iilclucling  poles,  wires, 
conduits  and  appurtenances  in  the  incorporated  village  of  North  Col- 
lins. 

Re  Niagara  &  E.  Power  Co.  Case  No.  5542,  July  18,  1916,  ap- 
proval of  the  construction  of  an  electric  plant  and  all  necessary  poles, 
wires  and  cables,  et9.,  in  the  town  of  North  Collins. 

Re  Ithaca  Gas  &JS.  Corp.  Case  No.  5592,  July  31,  1916,  approval 
of  the  construction' of  an  electric  plant  and  a  gas  plant  for  furnish- 
ing electricity  and  gas  in  the  toxms  of  Ithaca  and  Lansing  and  the 
village  of  Cayuga  Heights. 

Green  v.  W}'nantskill  Hydro-Electric  Co.  Case  No.  5638,  Sept.  7, 
1916,  order  directing  electric  company  to  show  cause  why  it  should 
not  be  required  to  furnish  electricity  for  lighting  to  four  specified 
persons,  and  why  it  should  not  exercise  its  franchises  in  the  town  of 
Sand  Lake  and  North  Greenbush. 

Smith  V.  Wynantskill  Hydro-Electric  Co.  Case  No.  5670,  Sept  19, 
1916,  order  directing  electric  company  to  connect  its  lines  with  the 
residence  of  complainant  in  the  town  of  North  Greenbush  and  fur- 
nish complainant  with  electric  energy,  said  complainant  to  supply 
at  his  own  expense  a  sufficient  amount  of  wire  to  connect  his  residence 
with  the  line  of  respondent. 

Goldstein  v.  Wynantskill  Hydro-Electric  Co.  Case  No.  5669,  Sept. 
19,  1916,  order  directing  electric  company  to  connect  its  line  with 
the  residence  of  complainant  in  the  town  of  North  Greenbush  and 
furnish  complainant  with  electric  energy,  said  complainant  to  provide 
at  his  own  expense  a  sufficient  amount  of  wire  to  connect  his  residence 
'with  the  lines  of  respondent. 

O^to.— Re  Cleveland  Electric  Hluminating  Co.  No.  603,  Sept.  29, 
1915,  upon  a  review  of  the  reasonableness  of  an  Ordinance  No.  37- 
324-A,  of  the  Council  of  the  City  of  Cleveland  requiring  additions 
and  extension  of  the  utilities  steam  and  hot  water  distributing  plant 
for  the  purpose  of  heating  a  new  city  hall  building  the  Ohio  Commis- 
sions ordered  the  company  to  make  the  extension  required  to  furnish 
the  new  city  hall  building  with  an  adequate  supply  of  heat  upon  con- 
dition that  the  mimicipality  either  by  ordinance  or  otherwise  obli- 
gate itself  to  accept  and  use  the  service  for  a  period  of  not  less  than 
10  years,  or  such  other  period  of  time  as  may  be  agreed  upon. 

Pennsylvania, — In  Milton  Weaving  Co.  v.  Northumberland  Coun- 
ty Gas  &  E.  Co.  (1915)  251  Pa.  79,  96  Atl.  135,  it  was  held  that  in- 
side electric  wires  owned  and  installed  by  a  consumer  between  the 
outgide  service  wire  and  the  meter  need  not  be  inspected  by  the  com- 
ply in  order  to  protect  the  consumer  from  fire  through  defective 
insulation,  althougjbi  the  duty  might  exist  as  againstthird  persons. 

b.  Express.   . 
IlUnoifi. — The  order  and  commission  business  of  an  express  com- 

P.U.R.1916F. 
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pany,  in  effecting  the  purchase  or  sale  of  commodities  for  patrons, 
in  consideration  of  only  the  regulation  express  rates  and  money  order 
fees,  will  not  be  prohibited.  National  Poultry,  B.  &  E.  Asso.  v. 
American  Exp.  Co.  No.  3871,  March  9,  1916. 

New  York,  Second  District. — Bardonia  t.  Wells,  F.  &  Co.  Case 
No.  5427,  July  10, 1916,  petition  for  the  continuance  of  the  Bardonia 
express  station,  with  an  increased  salary  to  agent,  dismissed,  it  ap- 
pearing that  the  10  per  cent  commission  basis  upon  which  said  agent 
had  heretofore  been  compensated  is  the  usual  one  in  the  case  of  com- 
mission agents  throughout  this  express  compan/s  territory. 

Philippine  Islands, — Klauck  v.  Eivera,  Case  No.  2^7,  June  9^ 
1916,  order  directing  that  more  adequate  service  be  furnished  by  the 
forwarding  express  agent  of  Manila. 

c.  Gas. 

Calif omia, — Son  Jose  v.  Pacific  Gas  &  E.  Co.  Decision  No.  2895, 
Case  No.  818,  Nov.  11,  1915,  a  gas  company  having  a  monopoly  in 
the  City  of  San  Jose  was  ordered  to  extend  its  mains  to  serve  con- 
sumers within  the  city  limits  where,  although  the  comprehensive 
plan  of  the  gas  company  to  lay  a  6  inch  main  along  the  entire  length 
of  the  street  including  the  1800  feet  outside  of  the  city  limits  would 
cost  $4,838,  yet  adequate  service  could  be  rendered  by  a  3  or  4  inch 
main  costing  approximately  $2,367  of  which  only  60  per  cent  should 
be  chargeable  to  applicant  consumers  from  whom  a  revenue  of  ap- 
proximately $400  pfer  year  should  be  obtained.  The  neighborhood 
was  rapidly  growing  and,  as  the  city  was  about  to  lay  pavement  upon 
the  streets,  a  saving  of  about  30  per  cent  of  the  cost  of  installation 
might  be  made  if  the  work  was  done  at  the  present  time. 

In  ordering  the  above  extension  the  Commission  said :  *The  operat- 
ing expenses  including  maintenance  and  taxes  are  approximately  61 
per  cent  of  the  gross  revenue.  Applying  the  above  ratio  of  expense 
to  the  anticipated  revenue  to  be  derived  from  the  proposed  extension 
there  would  be  an  amount  equal  to  $156  per  annum  to  cover  interest 
and  depreciation.  Strictly  speaking  this  amount  should  be  appor- 
tioned over  the  distributing  and  generating  capital,  out  of  which  ap- 
proximately 27  per  cent  is  generating  capital,  Iq^-ving  73  per  cent  to- 
cover  fixed  charges  on  this  distribution  investment.  Capitalizing  the 
result  at  10  per  cent  the  total  revenue  would  justify  an  investment 
of  approximately  $1,140  in  distributing  system.  It  was,  however, 
held  that  although  the  investment  would  not  appear  in  itself  en- 
tirely remunerative,  a  large  saving  would  be  made  by  laying  the 
mains  at  the  present  time  and  considering  the  probability  of  the 
growth  of  business  in  the  territory  and  that  the  company  had  a 
monopoly  on  the  gas  business  under  a  constitutiohal  franchise  to  ex- 
tend its  mains  on  all  streets  applicacnts  were  entitled  to  the  extension. 

Illinois, — Householders  should  be  supplied  with  gas  without  charge. 
P.U.R.1916F. 
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for  service  connection  or  for  extension  of  mains  although  the  houses 
are  not  within  the  utility's  free  extension  limit  from  existing  mains, 
if  they  would  be  within  such  limit  where  nearby  houses  supplied  from 
street  installations  instead  of  from  the  rear,  or  were  a  modem  dis- 
tribution system  installed.  Western  Springs  v.  Western  United  Gas 
&  E.  Co.  No.  4276,  Jan.  6,  1916. 

Belvidere  v.  Illinois  Northern  Utilities  Co.  No.  4302,  April  20, 
1916,  complaint  as  to  rates  and  service  for  electricity,  gas,  and  heat- 
ing in  the  city  of  Belvidere  dismissed  without  prejudice,  it  appear- 
ing that  all  complaints  ex6ept  the  complaint  against  steam  heating 
rates  and  gas  service  had  been  withdrawn  and  that  as  to  steam  heat- 
ing rates  the  company  had  agreed  to  restore  satisfactory  rates  and 
that  as  to  gas  service  the  parties  had  formally  stipulated  to  abide  by 
the  report  of  the  engineers  of  the  Commission;  jurisdiction  was  re- 
tained to  enter  such  supplemental  orders  relating  to  the  improve- 
ments in  the  gas  service  rendered  in  the  city  as  may  be  necessary  upon 
the  completion  of  the  investigation  by  the  engineering  staff.  Gas 
plant  and  system  ordered  in  certain  specified  particulars  (April  20, 
1916). 

State  Public  Utilities  Commission  v.  Jacksonville  B.  &  Light  Co. 
No.  5603,  Oct.  5,  1916,  citation  to  show  cause  why  orders  should  not 
be  entered,  looking  to  the  improvement  of  gas  service  in  the  city  of 
Jacksonville. 

Massachusetts. — Re  Boston  Consol.  Gas  Co.  Aug.  14,  1916,  ap- 
proval of  contract  for  the  sale  of  gas  to  the  Citizens  Gas  Light  Com- 
pany of  Quincy. 

New  York,  Second  District. — ^Re  Iroquois  Nat.  Gas  Co.  Case  No. 
5436,  April  11,  1916,  order  approving  construction  of  gas  plant  in 
Carrolton. 

Ee  Iroquois  Nat.  Gas  Co.  Case  No.  5435,  April  11,  1916,  order 
iipproving  construction  of  gas  plant  in  Mansfield. 

Re  Iroquois  Nat.  Gas  Co.  Case  No.  5434,  April  11,  1916,  order- 
approving  construction  of  gas  plant  in  Red  House. 

Re  Ithaca  Gas  &  E.  Corp.  Case  No.  5592,  July  31,  1916,  approval 
of  construction  of  an  electric  plant  and  a  gas  plant  including  poles, 
wires  etc.  for  the  purpose  of  furnishing  electricity  and  gas  in  the 
towns  of  Ithaca  and  Lansing  and  the  vjUage  of  Cayuga  Heights. 

d.  Heating. 

Illinois. — ^Re  Central  Illinois  Public  Service  Co.  No.  5454,  Sept. 
5,  1916,  approval  of  the  discontinuance  of  the  steam  heating  system 
in  the  city  of  Jerseyville. 

Pennsylvania. — ^Rhoads  v.  Bellefonte  Gas  &  Steam  Heating  Co. 
Complaint  Docket  No.  494,  March  7,  1916,  order  directing  heating 
company  to  maintain  an  average  gauge  pressure  at  its  boilers  of 
from  60  pounds  when  the  temperature  is  below  15  degrees,  to  10 
P.U.R.1916F. 
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pounds  when  the  temperature  is  above  60  degrees  and  to  keep  an  ac- 
curate record  of  pressure  every  hour  and  to  conform  to  the  rules  and 
regulations  pertaining  to  heating  service  utilities^  it  appearing  that 
the  equipment  of  the  company  is  large  enough  to  furnish  adequate 
service  at  all  times  but  its  distributing  system  is  in  very  poor  con- 
dition and  leakage  in  its  pipes  make  it  difficult  for  sufficient  pressure 
at  its  plant  to  off-set  the  leakage  in  the  mains  and  to  furnish  rea- 
sonable service  to  its  patrons. 

e.  Interurban  railways. 

See  Railways. 

f.  Irrigation. 

California.— Ogien  v.  Pacific  Gas  &  E.  Co.  Decision  No.  2899,* 
Application  No.  668,  Nov.  13,  1915,  the  California  Commission 
ordered  a  water  company  to  continue  to  serve  water  from  Cherokee 
Ditch  to  consumers  in  Butte  County  for  irrigation  and  domestic  use 
where  the  right  of  these  water  consumers  had  been  established  and 
such  rights  might  not  be  interfered  with  for  the  purpose  of  producing 
a  power  service  to  other  consumers. 

Montague  v.  Pacific  Gas  &  B.  Co.  Decision  No.  3005,  Case  No. 
613,  Dec.  24,  1915,  defendant  ordered  in  accordance  with  its  written 
stipulation  to  supply  irrigation  area  with  a  portion  of  additional 
water  available  because  of  the  raising  of  a  certain  dam,  at  the  ex- 
isting rate  $45  per  miner^s  inch. 

Spafford  v.  Fresno  Canal  &  Irrig.  Co.  Decision  No.  3266,  Case 
No.  858,  April  19,  1916,  order  requiring  utility  to  deliver  water  to 
consumers  to  which  they  were  ratably  entitled  imder  their  contracts 
and  establishing  rules  and  regulations  for  irrigation  for  Kerman 
Water  Company. 

Re  Southern  P.  Co.  Decision  No.  8272,  Application  Nob.  2161, 
2152,  April  21,  1916,  the  extension  of  irrigation  canals  to  serve  a 
land  tract  was  not  required  as  a  condition  of  a  transfer  of  the  sys- 
tem, where  the  owner  of  the  land  had  made  no  effort  to  have  the 
lands  included  within  the  boundaries  of  the  transferee's  district, 
the  land  was  located  40  miles  from  the  transferror  and  the  nearest 
canal  of  the  transferree  was  too  small  to  serve  the  additional  acreage. 

Robinson  v.  Green,  Decision  No.  3605,  Case  No.  963,  Aug.  31, 
1916,  order  to  furnish  complainant  water  for  irrigation. 

Idaho. — McClelland  v.  Mountain  Home  Co-op.  Irrig.  Co.  Case 
No.  F-75,  Order  No.  354,  May  31,  1916,  order  requiring  the  in- 
stallation of  wires,  in  order  to  ascertain  water  supply  available  for 
irrigation  system. 

Washington.— Bsj  v.  Walla  Walla  Irrig.  Co.  No.  1965,  April  14, 
1916,  order  directing  irrigation  company  to  install  measuring  boxes 
P.U.R.lfll6F. 
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or  other  suitable  devices  for  determining  the  quantity  of  water  deliv- 
ered to  each  water  user  and  to  enforce  suitable  rules  and  regulations 
for  the  distribution  and  use  of  water;  that  respondent  caused  to  be 
removed  the  weeds^  grass,  brush  and  gravel  which  obstruct  its  canals, 
fiumes,  ditches  and  laterals,  and  repair  the  altitude  drops  in  said 
canal  and  to  continue  service  to  specified  consumers  at  existing  rates, 
it  appearing  that  respondent  had  sold  water  to  various  consumers 
under  contract  to  furnish  water  at  a  specified  rate  per  foot  and,  al- 
though the  lack  of  measuring  boxes  make  it  impossible  to  ascertain 
the  exact  amount  of  water  furnished  the  several  users,  it  is  certain 
that  respondent  has  failed  in  a  substantial  and  injurious  degree  in 
performing  its  undertaking  in  that  respect,  and  the  installation  of 
measuring  boxes  will  materially  assist  in  effecting  a  proper  distribu- 
tion and  in  conserving  the  supply  which  the  respondent  has  been  in 
good  faith  endeavoring  to  increase. 

g.  Natural  gas. 

Illinois.— He  Oblong  Gas  Co.  No.  5355,  Sept.  28,  1916,  order 
authorizing  gas  company  to  discontinue  sale  of  natural  gas  for  public 
and  private  use  in  villages  of  Oblong  and  Stoy. 

New  York,  Second  District. — Twenty-eight  Purchasers  of  Nat- 
ural Gas  V.  Eden  Gas  &  Fuel  Co.  Case  No.  4804,  Sept.  29,  1915, 
service  held  to  be  the  best  that  can  be  furnished  owing  to  the  limited 
supply  of  natural  gas. 

Buxton  V.  Alden-Batavia  Natural  Gas  Co.  Case  No.  5405,  Feb.  8, 
1916,  complaint  that  gas  company  exacts  the  payment  of  $1  for  turn- 
ing off  and  on  gas  for  non-payment  of  bill  and  refuses  to  make  ex- 
tensions to  mains  and  service  to  new  customers  during  the  winter 
months,  closed  upon  the  records  of  the  Commission;  it  appearing 
that  the  schedule  of  the  company  contain  a  charge  for  the  service 
hereinbefore  mentioned  and  that  the  manager  of  the  company  has 
stated  that  he  will  duly  consider  and  act  favorably  upon  any  exten- 
sions to  new  customers  at  any  time  of  the  year  when  it  is  possible 
to  do  so  whereupon  complainant  stated  that  his  purpose  had  been 
accoinplislied  and  consented  to  the  withdrawal  of  the  complaint. 

OJilahoma, — Addle  v.  Bristow  Gas  Co.  Order  No.  1019,  Cause  No. 
2428,  Feb.  14,  1916,  order  directing  gas  company  to  furnish  all  the 
patrons  in  Bristow  having  access  to  its  distributing  system  an  ade- 
quate supply  of  gas  for  heating,  .cooking  and  lighting  for  domestic 
consumption  where  it  appeared  that  the  supply  furnished  was  not 
adequate  and  that  an  adequate  supply  was  available  and  can  be  se- 
cured by  the  company. 

Kylar  v.  Oklahoma  Gas  &  B.  Co.  Cause  No.  2478,  Order  No. 
1093,  Aug.  19,  1916,  order  requiring  gas  company  to  lay  necessary 
mains  and  make  the  necessary  connections  at  property  lines  to  fur- 
nish gas  service  to  the  petitioners. 
P.U.R.IOICF. 
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Haskins  v.  Oklahoma  Gas  &  B.  Co.  Cause  No.  2548,  Order  No. 
1096,  Aug.  23,  1916,  order  requiring  gas  company  to  furnish  gas 
service  to  specified  petitioners  in  Oklahoma  City. 

h.  Railroads. 

1.  In  general. 

California, — A  lumber  company  having  ceased  to  operate  a  rail- 
road on  the  termination  of  logging  operations,  cannot  be  required  to 
resume  operation  as  a  common  carrier  where  enough  traffic  will  not 
be  offered  to  pay  the  bare  cost  of  operation  and  maintenance  without 
any  allowalice  for  depreciation  or  return, — assuming  that  th*e  rail- 
road has  been  a  common  carrier.  Lennon  v.  Bayside  Lumber  Co.  De- 
cision No.  3344,  Case  No.  921,  May  19,  1916. 

Illinois,— Alton  Bd.  of  Trade  v.  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
No.  4515,  July  27,  1916,  order  directing  railroad  company  to  re- 
cieive  shipments  of  boilers  from  the  Illinois  Terminal  Railroad  Com^ 
pany  and  to  transport  same  to  point  of  destination  upon  its  line. 

Louisiana. — Railroad  Commission  v.  Yazoo  &  M.  Valley  R.  Co. 
Order  No.  2050,  No.  2550,  Oct.  17,  1916,  order  dismissing  the  pro- 
ceeding in  the  matter  refusing  to  transport  passengers*  from  North 
Baton  Rouge  to  Baton  Rouge,  it  appearing  that  a  misunderstanding 
of  instructions  issued  by  the  railroad  company  was  the  cause  of  the 
refusal  to  transport  passengers. 

Railroad  Commission  v.  Yazoo  &  M.  Valley  R.  Co.  Order  Nc. 
2051,  No.  2551,  Oct.  17,  1916,  proceeding  in  the  matter  of  trans- 
porting passengers  at  duly  authorized  rates  between  Baton  Rouge 
and  North  Baton  Rouge  dismissed,  it  appearing  that  such  failure  was 
due  to  a  misunderstanding  of  an  agreement  with  the  Commission. 

Mississippi. — Jackson  &  E.  R.  Co.  v.  Owen,  May  2,  1916,  order 
authorizing  W.  F.  Owen,  Receiver,  to  grant  to  the  Jackson  and 
Eastern  Railway  a  physical  connection  with  the  tracks  of  the  N.  0. 
M.  &  C.  Railroad  Company,  at  Union. 

The  Commission  v.  Mobile  &  0.  R.  Co.  No.  4329,  Aug.  2,  1916, 
order  requiring  railroad  company  tq  receive  from  shippers  and  load 
into  baggage  cars  shipments  of  milk  and  cream  and  to  imload  from 
baggage  cars  and  return  empty  milk  and  cream  packages. 

Missouri. — A  rule  requiring  bags  in  bundles  to  be  bound  securely 
with  not  less  than  3  separate  wire  or  rope  ties  is  unreasonable  when 
applied  to  the  transportation  of  bags  inside  of  another  bag  with  the 
end  of  the  containing  bag  securely  sewed.  F.  W.  Aufderheide. Com- 
mission Co.  V.  Chicago,  R.  I.  &  P.  R.  Co.  Case  No.  736,  Dec.  22, 
1915^ 
P.U.R.1916F. 
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2.  Jurisdiction  of  Commissiojcu 

Oklahoma. — The  jurisdiction  of  the  Commission  imder  this  pro- 
vision to  require  a  switch  connection  to  be  made  does  not  rest  upon 
the  existence  of  contractual  relations  between  the  parties  nor  does  it 
arise  by  reason  of  the  breach  of  an  alleged  contract  to  construct  such 
switch,  but  depends  upon  the  existence  of  a  state  of  facts  which  bring 
the  case  within  the  terms  of  said  constitutional  provision.  Chicago. 
R.  I.  &  P.  B.  Co.  V.  State  (1916)  —  Okla.  — ,  L.E.A.— ,  — ,  157 
Pac.  1039. 

Oregon. — In  Re  Transportation  of  Logs,  F-461,  P.  S.  C.  Order 
No.  76,  Feb.  25,  1916,  the  Oregon  Commission  held  that  it  had 
power  to  prescribe  the  equipment  to  be  furnished  by  a  railroad  for 
the  shipment  of  logs* 

3.  Track  facilities. 

Illinois.— 'HsLakbis  Coal  Co.  v.  Chicago  &  E.  I.  R.  Co.  No.  5098, 
Sept.  22,  1916,  order  directing  railroad  to  repair  track  and  make 
the  same  track  serving  Haskins  Coal  Company  when  the  said  track 
serving  said  coal  company  shall  have  been  put  in  safe  condition  for 
operation. 

Indiana.— Re  Grand  Trunk  R.  Co.  No.  1611,  July  18,  1916,  raU- 
road  company  authorized  to  remove  si^al  at  Olivers. 

Iowa. — The  cost  of  changing  a  narrow  gage  railroad  to  a  standard 
gage  is  too  great  where  it  is  reasonable  to  expect  that  the  increased 
trafl5c  will  be  insufficient  to  pay  the  interest  on  the  expenditure  neces- 
sary to  make  the  change.  Re  Cascade  Branch  Line  of  Chicago,  M.  & 
St.  P.  Ry.  Co.  Docket  A-935,  Dec.  21,  1915. 

New  York,  First  District.— He  Belt  Line  R.  Corp.  Case  No.  2098, 
May  25,  1916,  order  requiring  railway  corporation  to  re-rail  with 
new  rails  all  double  track  on  59th  Street,  between  First  and  Fifth 
Avenues,  in  Borough  of  Manhattan. 

New  York,  Second  District. — Re  Erie  R.  Co.  Case  No.  5519,  April 
18,  1916,  order  directing  the  Elmira  Water,  Light  &  Railroad 
Company  to  remove  defective  frog  and  replace  same  by  rails  to 
afford  a  continuous  and  safe  track  at  14th  Street,  in  Elmira  Heights. 

South  Dakota.— McQHXTB,ugh.  v.  Chicago,  M.  &  St.  P.  R.  Co.  No. 
2495,  July  10,  1916,  respondent  railroad  company  ordered  to  keep  a 
force  of  men  at  work  until  its  roadbed  is  rendered  safe  and  in  con- 
dition to  adequately  serve  the  public. 

4.  Train  and  car  service. 

California.— KeWey  v.  Atchison,  T.  &  S.  F.  R.  Co.  Decision  No. 
3523,  Case  No.  933,  July  17,  1916,  order  directing  railroad  company 
to  operate  on  line  between  San  Diego  and  Los  Angeles,  standard 
sleeping  cars  each  having  minimum  space  assigned  for  men's  lava- 
P.U.R.miGF. 
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tory  approximately  six  feet  eight  inches  by  nine  feet  nine  inches  in 
size. 

Illinois. — State  Public  Utilities  Commission  v.  Chicago  &  E.  I. 
B.  Co.  No.  4528^  Jnly  27,  1916,  order  amending  present  passenger 
train  schedule,  making  Texico  a  flag  stop  for  passenger  train  No. 
126,  and  Bonnie  a  regular  stop  for  passenger  trains  Nos.  125  and 
126. 

Re  Galesburg'&  G.  E.  R.  Co.  No.  4814,  Aug.  8,  1916,  order  fur- 
ther suspending  operation  of  train  of  railroad  company  until  Sep- 
tember 16,  1916. 

Re  St.  Louis,  T.  &  E.  R.  Co.  No.  5473,  Sept.  15,  1916,  order  au- 
thorizing the  use  of  a  box  car  as  a  caboose  car. 

Re  Chicago  &  A.  R.  Co.  No.  5612,  Oct.  5,  1916,  order  authorizing 
the  use  of  box  cars  for  cabooses. 

Stanley  v.  Chicago  &  I.  M.  R.  Co.  No.  4944,  Oct.  12,  1916,  order 
directing  railroad  company  to  run  miner's  train  from  Taylorville  to 
arrive  at  Kincaid  before  8  o'clock  a«  m.  except  Sunday  for  a  trial 
period  of  60  days. 

Indiana. — Daviess  County  Coal  Co.  v.  Baltimore  &  0.  S.  W.  R.  Co. 
No.  1980,  May  19,  1916,  order  regulating  the  furnishing  of  coal 
cars  by  the  respondent's  company  to  the  plaintiff  coal  company.  Or- 
der modified  in  minor  particulars  (July  7,  1916).  Other  modifica- 
tions made  (August  11,  1916). 

New  Albany  v.  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  No.  2266,  Aug. 
11,  1916,  respondent  railway  company  ordered  to  maintain  sucK 
service  as  would  enable  the  public  at  New  Albany  to  take  the  defend- 
ant company's  train  in  said  city  for  all  points  on  its  line  within  the 
state. 

Re  Cincinnati,  I.  &  W.  R.  Co.  No.  2496,  Aug.  14,  1916,  order 
extending  time  for  the  use  of  caboose  cars  constructed  prior  to  the 
enactment  of  the  law  regulating  the  size  of  such  cars. 

Kansas. — In  an  action  against  a  carrier  for  the  expense  incurred 
by  a  shipper  in  furnishing  grain  doors  to  box  cars,  the  plaintiff  can 
not  prevail  by  showing  merely  the  total  cost  of  all  the  doors  he  had 
furnished,  including  an  unascertained  number  of  items  for  which 
no  charge  could  be  made  because  they  accrued  in  interstate  ship- 
ments, after  the  Interstate  Commerce  Commission  had  forbidden  the 
reimbursement  of  such  expenses  unless  provided  in  the  tariff,  and 
before  any  tariff  provision  had  been  made  in  that  regard.  Stockton 
Elevator  &  Shipping  Asso.  v.  Missouri  P.  R.  Co.  (1916)  97  Kan.  236, 
164  Pac.  1126.  The  court  said:  "*In  an  action  for  the  recovery 
of  money  it  devolves  upon  the  plaintiff,  before  he  is  entitled  to 
judgment  to  prove  by  satisfactory  and  competent  evidence  what,  if 
any,  sum  is  due  him  from  the  defendant.'  Wolfley  v.  Shuemaker 
(1896)  4  Kan.  App.  38,  45  Pac.  792;  Morgan  v.  Saline  Valley  Bank 
(1896)  4  Kan.  App.  668,  46  Pac.  61." 
P.U.R.1916F. 
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Louisiana. — Grangeville  v.  New  Orleans,  N".  &  N.  R.  Co.  Order 
No.  2031,  No.  2541,  Sept.  14,  1916,  order*  denying  petition  of  citi- 
zens of  Grangeville  for  the  adjustment  of  train  schedule. 

Ee  Kansas  City  Southern  E.  Co.  Order  No.  2048,  No.  2568,  Oct. 
17,  1916,  order  authorizing  the  disconitinuance  of  stopping  train  No. 
9  at  Gas  Center. 

Re  Yazoo  &  M.  Valley  R.  Co.  Order  No.  2053,  No.  2573,  Oct. 
17,  1916,  order  authorizing  the  discontinuance  of  flag  stops  at  Sarpy 
and  Sellers  for  trains  21,  22,  and  23  and  establishing  a  stop  at  Good 
Hope. 

Ma3sachtisetts,—Re  Bay  State  Street  R.  Co.  P.  S.  C.  1083-C,  Oct. 
10,  1916,  approval  of  type  of  one-man-car  to  be  constructed  by  said 
street  railway  company. 

Michigan. — Sterling  Business  Men's  Asso.  v.  Michigan  C.  R.  Co. 
D-1053,  Sept.  14,  1916,  order  directing  railroad  company  to  cause 
train  No.  207  to  stop  at  Sterling  station  to  let  off  passengers  from 
Lansing,  Jackson,  and  points  beyond,  and  Detroit  and  p6ints  beyond. 

Nebraska, — Hastings  Chamber  of  Commerce  v.  St.  Joseph  &  G. 
I.  R.  Co.  Formal  Complaint  No.  277,  Aug.  30,  1916,  order  directing 
railway  company  to  install  on  its  line  of  railroad  between  Hastings 
and  Fairbury  a  motor  car,  and  to  keep  an  account  in  order  to  show 
its  earnings  and  expenses. 

New  York,  Second  District — Franklin  v.  New  York,  0.  &  W.  R. 
Co.  Case  No.  5625 ;  Maywood  v.  New  York,  0.  &  W.  R.  Co.  Case 
No.  5626,  Aug.  16,  1916,  complaint  asking  that  train  number  14 
stop  at  Franklin  and  Maywood  denied,  it  appearing  that  the  traffic 
offered  is  not  any  inducement  to  the  railroad  from  a  business  stand- 
point, and  the  starting  and,  stopping  of  the  train  at  these  two  places 
would  probably  cost  far  in  excess  of  the  revenue  derived  therefrom. 

Ee  Geneva,  S.  F.  &  A.  R.  Co.  Case  No.  5602,  Aug.  16,  1916,  per- 
mission to  cease  operating  from  October  1st  to  April  30th  each  year, 
that  part  of  railroad  from  Garden  street  in  the  village  of  Seneca  Falls 
to  Cayuga  Lake  Park,  the  reason  being  that  the  revenue  during  the 
period  is  insufficient  to  pay  operating  expenses,  denied,  it  appearin^r 
that  the  loss  may  be  recouped  by  an  increase  in  fares  provided  in  ca  ^ 
No.  5488. 

Shelter  Island  Bd.  of  Trade  v.  Long  Island  R.  Co.  Case  No.  5544, 
Aug.  24,  1916,  complaint  asking  for  better  passenger  train  service 
on  the  records  of  the  Commission  with  leave  to  the  complainant 
however  to  reopen  same  on  ten  days'  notice  to  respondent  any  time 
after  the  Ist  of  January,  1917,  with  suggestion  to  respondent  to 
give  consideration  to  the  proposal  that  its  train  schedules  for  the 
spring  of  1917  shall  provide  for  a  substantially  better  mOming  train 
between  New  York  city  and  Shelter  Island. 

North  Caro/tna.— Re  Atlantic  &  C.  R.  <^o.  Jmi6  29,  1916,  order 
exempting  railroad  company  from  so  much  of  tiie  provisions  of  § 
P.U.R.1916F. 
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2619  of  the  revisal  as  required  the  operation  of  BtJch  separate  pas- 
senger cars  for  the  white  and  colored  rates. 

Ohio, — Batavia  Improv.  Co.  v.  Cincinnati,  G.  A  P.  R.  Co.  No. 
131,  Oct.  3,  191^,  modification  of  order  dated  November  16,  1912, 
providing  for  the  operation  by  defendant  of  additional  car,  leaving 
Cincinnati  at  eight-twenty-five  p.  m.  and  arriving  at  Batavia  at 
ten  p.  M.  Saturdays  and  Sundays  only. 

Oklahoma, — ^Live  Stock  Commission  Firms  v.  Atchison,  T.'ft  S. 
P.  R.  Co.  Cause  No.  2543,  Order  No.  1069,  July  29,  1916,  rail- 
roads ordered  to  move  livestock  on  main  line  at  rate  of  14  miles  an 
hour  on  branch  line  at  12  miles  an  hour,  on  two  or  more  line  hauls 
at  12  miles  an  hour;  other  provision  for  prompt  transportation  and 
delivery  of  livestock  established. 

Powers  v.  Atchison,  T.  &  S.  P.  R.  Co.  Cause  No.  2348,  Order  No. 
1094,  Aug.  22,  1916,  order  authorizing  the  operation  of  a  Pullman 
car  between  Ardmore  and  Oklahoma  City.    ' 

Brandon  v.  St.  Louis  &  S.  F.  R.  Co.  Cause  No.  2430,  Order  No. 
1101,  Aug.  23,  1916,  order  directing  respondent  railroad  company 
to  keep  all  passenger  coaches  lighted  with  proper  and  adequate 
light  consisting  of  either  gas  or  electricity. 

Holmes  v.  St.  Louis  &  S.  F.  R.  Co.  Cause  No.  2439,  Order  No. 
1107,  Aug.  24, 1916,  order  dismissing  complaint  alleging  insuflBcient 
light  and  heat  on  passenger  train,  because  of  lack  of  evidence. 

Pennsylvania, — In  construing  the  Pennsylvania  Full  Crew  law 
(Act  June  10,  1911)  the  Pennsylvania  Commission  held  that  a 
combination  passenger  and  baggage  car  must  be  treated  solely  as  a 
baggage  car,  and  not  as  two  cars.  Brotherhood  v,  Pennsylvania  R.  Co. 
Complaint  Docket  No.  72,  July  7,  1916;  that  the  employment  of  a 
joint  expressman  and  baggageman  was  a  compliance  with  the  law,  it 
appearing  that  the  full  number  of  men  required  were  provided. 
Brotherhood  v.  New  York,  C.  &  St.  L.  R.  Co.  Complaint  Docket  No. 
71,  July  7,  1916;  that  a  brakeman  may  not  act  as  a  din- 
ing car  conductor  part  of  the  time.  Order  of  Railway  Conductors  v. 
Baltimore  &  0.  R.  Co.  Complaint  Docket  No.  490,  July  7,  1916; 
Railway  Conductors  v.  Central  R.  Co.  Complaint  Docket  No.  491, 
July  7,  1916,  Railway  Conductors  v.  Philadelphia  &  R.  R.  Co.  Com- 
plaint Docket  No.  492,  July  7,  1916;  Brotherhood  of  R.  Trainmen 
V.  Central  R.  Co.  Complaint  Docket  No.  68 ;  that  the  movement  of 
cars  for  switching  purposes  is  not  the  running  of  a  train  contem- 
plated by  the  statute,  Railway  Conductors  v.  Pittsburgh  &  L.  B.  R. 
Co.  Complaint  Docket  No.  493,  July  7,  1916;  that  a  train  composed 
of  an  engine,  a  combination  baggage  and  smoking  car  and  one  pas- 
senger coach  was  not  subject  to  the  provisions  of  the  statute  and  that 
the  evidence  did  not  warrant  the  Commission  in  deciding  that  the 
train  was  inadequately  manned,  C.  A.  Yoh  Lodge  No.  736  v.  Cum- 
P.U.R.1916F. 
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berland  Valley  R.  Co.  Complaint  Docket  No.  500,  July  7,  1916; 
that  failure  to  employ  a  baggageman  on  a  train  consisting  of  a  mail 
car,  a  combination  baggage  and  passenger  car^  a  day  coach^  a  dining 
car,  a  parlor  car  and  five  sleeping  cars  constituted  a  violation  of  the 
law  notwithstanding  the  fact  that  the  baggage  car  was  loaded  and 
unloaded  at  a  few  stops  by  station  employees  and  locked  during 
transit,  denying  the  carriers*  contentions  that  the  sleeping  cars  and 
parlor  car  were  not  passenger  coaches  vrithin  the  meaning  of  the  stat- 
ute and  that  no  baggageman  was  required  on  trains  where  no  service 
could  be  rendered  by  such  an  employee.  Order  of  Railway  Conduc- 
tors V.  Pennsylvania  R.  Co.  Complaint  Docket  No.  488,  July  7,  1916, 
and  that  operating  a  train  which  had  at  its  rear  a  maU,  car  not 
equipped  with  the  platform  and  guard  rails  mentioned  in  the  statute 
constituted  a  violation  over  the  contention  that  the  statute  was  void 
because  congress  had  legislated  on  the  subject  by  specifying  the  man- 
ner in  which  mail  cars  should  be  constructed  since  it  was  the  intent 
of  the  statute  that  the  rear  car  should  be  equipped  with  a  platform 
and  that  its  provisions  could  and  should  be  complied  with  by  selecting 
a  car  of  that  tjrpe  for  the  rear  end  without  changing  the  form  of 
construction  of  mail  cars.  Order  of  Railway  Conductors  v.  Penn- 
sylvania R.  Co.  Complaint  Docket  No.  489,  July  7,  1916. 

Philippine  Islands. — ^The  Philippine  Islands  Commission  refused 
to  require  a  railroad  to  clean  its  cars  during  the  journey  where  the 
railroad  at  the  end  of  each  run  had  the  cars  swept,  the  seats  wiped 
with  a  cloth  and  the  stains  washed  oflf  with  water  and  on  fixed  days 
had  the  cars  fumigated  with  sulphur.  Joaquin  v.  Manila  R.  Co.  Case 
No.  215,  June  8, 1916. 

The  Philippine  Islands  Commission  refused  to  require  a  railroad 
to  paint  its  cars  every  year  where  the  cars  were  painted  every  two 
years  and  sometimes  before  when  it  was  found  necessary  to  do  so. 
Ibid. 

The  Philippine  Islands  Commission  refused  to  require  a  railroad 
to  decline  to  sell  more  tickets  than  the  capacity  of  the  cars  upon 
the  ground  that  the  adoption  of  such  a  measure  would  be  of  no  avail, 
because  it  would  be  impossible  to  prevent  persons  from  boarding  the 
trains  without  tickets  and  it  appeared  that  the  company  operated 
special  trains  where  there  was  an  excess  number  of  passengers  to 
warrant  it  or  when  it  had  reason  to  expect  an  unusual  amount  of 
travel.    Ibid. 

The  Philippine  Islands  Commission  refused  to  require  railroads 
to  prohibit  passengers  from  carrying  cocks  in  third  class  cars  but 
said  that  it  must  be  done  in  a  way  so  as  not  to  annoy  other  passengers. 
Ibid. 

Texas. — ^A  state  may  require  interstate  trains  to  stop  at  county 
seat  stations,  where  the  train  service  is  inadequate.  Gulf,  C,  &  S.  F. 
P.U.R.1916F. 
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E.  Co.  V.  State  (1916)  —  Tex.  — ,  181  S.  W.  685,  affirming  —  Tex. 
Civ.  App.  — ,  169  S,  W.  385. 

5.  Passenger  station  facilities. 

Colorado, — Strontia  Springs  Sanitarium  Co.  v.  Colorado  ft  S.  E. 
Co.  Case  No.  78,  Aug.  10,  1916,  order  establishing  Strontia  Springs 
in  tariff  as  a  flag  station. 

JWinoi*.— McNutt  v.  Illinois  C.  B.  Co.  No.  4752,  July  27,  1916, 
railroad  companies  ordered  to  construct  new  passenger  stations  at 
Mattson. 

Be  Chicago,  B.  &  Q.  B.  Co.  No.  6395,  July  28,  1916,  order  grant- 
ing permission  to  construct  a  temporary  in-freight-house  in  Chicago. 

/0M;a.— Witthoft  Bros.  v.  Chicago,  B.  ft  Q.  B.  Co.  Docket  A-1824, 
Oct.  20,  1916,  petition  that  railroad  company  be  required  to  keep 
an  agent  at  Page  Center  dismissed,  it  appearing  that  no  material 
change  had  been  made  in  the  conditions  as  existed  in  1891  and  1898 
at  which  time  similar  petitions  were  also  dismissed. 

Louisiana.—^  Morgan's  L.  &  T.  B.  &  S.  S.  Co.  Order  No.  2034, 
No.  2538,  Sept.  14,  1916,  order  authorizing  the  discontinuance  of 
flagstop  at  Lloyds. 

Patin's  Dyke  v.  Texas  &  P.  B.  Co.  Order  No.  2047,  No.  2567,  Oct. 
17,  1916,  order  requiring  railroad  company  to  erect  and  maintain  a 
pagoda,  or  shelter,  at  Patin's  Pike  or  crossing  in  the  Parish  of  Pointe 
Coupee. 

Montana, — Apex  v.  Oregon  Short  lane  B.  Co.  Docket  No.  542, 
Aug.  22, 1916,  order  denying  petition  for  the  maintenance  of  a  station 
agent  at  Apex,  it  appearing  that  the  business  of  this  station  is  not 
sufficient  to  justify  the  installation  of  an  agent. 

New  Hampshire,— ThviiXiYiQT  v.  Boston  &  M.  B.  Co.  D-362,  Oct. 
19,  1916,  petition  for  relocation  of  new  station  at  Eindge,  dismissed, 
it  appearing  to  be  for  the  best  interest  of  the  public  for  railroad  to 
build  a  new  station  on  the  old  side  as  planned  by  it. 

Thracher  v.  Boston  &  M.  B.  Co.  D-362,  Oct.  19,  1916,  in  a  pro- 
ceeding for  the  relocation  of  a  station  the  Commission  said :  "Num- 
bers do  not  necessarily  control,  but  when  the  majority  of  the  com- 
munity are  in  favor  of  a  certain  thing  their  judgment  is  entitled  to 
great  weight.  But  independently  of  what  the  greatest  number  de- 
sire, we  believe  it  to  be  for  the  best  interest  of  the  public  to  allow 
the  railroad  to  build  a  new  station  on  the  old  site  as  planned  by  it.'' 

New  York,  Second  District— B.e  New  York  C.  B.  Co.  Case  No. 
5520,  June  20,  1916,  order  d^aying  petition  for  the  discontinuance 
of  the  maintenance  of  an  agent  at  Lewiston  station  on  the  outskirts 
of  the  village  of  Lewiston,  it  appearing  that  it  would  be  a  hardship 
at  the  present  time  to  deprive  the  patrons  of  said  railroad  of  the 
convenience  of  said  station  and  the  care  and  comfort  which  is  guar- 
anteed to  the  traveling  public  by  having  an  agent  in  charge. 
P.U.R.1916F. 
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Acrehurst  v.  New  York  State  B.  Co.  Case  No.  5555,  Sept.  26, 
1916,  order  establishing  a  stop  convenient  to  the  people  of  Acre- 
hurst, and  moving  the  present  Warner  stop  to  a  point  one  hundred 
and  eighty  feet  east  of  its  present  location  in  order  to  abandon  its 
present  Van  Epps  stop. 

OAio.— LaRue  v.  Baltimore  &  0.  B.  Co.  No.  768,  Oct.  27,  1916, 
order  directing  railroad  company  to  provide  and  maintain  an  agency 
station  affording  adequate  and  suitable  freight  dej^ts,  buildings  and 
facilities  for  handling  and  delivering  freight,  at  Gibson. 

8outh  Dakota. — ^Hanson  v.  Minneapolis  &  St.  L.  E.  Co.  Order  No. 
P-282,  Sept.  2,  1916,  order  requiring  installation  of  station  agent 
at  Onaka,  who  shall  also  be  a  telegrapher. 

Washington.-^Fuhlic  Service  Commission  v.  Great  Northern  R. 
Co.  No.  4111,  Aug:  2,  1916,  order  directing  railroad  to  file  plans  for 
a  new  passenger  and  freight  depot  at  Lyman,  Washington,  upon  find- 
ing the  present  depot  inadequate. 

Public  Service  Commission  v.  Great  Northern  R.  Co.  No.  4111, 
Sept.  11,  1916,  order  directing  respondait  to  provide  a  depot  at  Ly- 
man. 

West  Virginia, — Henderson  v.  Baltimore  &  0.  R.  Co.  Case  Na 
468,  Formal  Complaint  No.  68,  Oct.  2,  1916,  order  directing  the 
construction  of  a  waiting  room,  a  freight  room  and  a  suitable  plat- 
form for  the  shipment  of  milk,  at  Henderson ;  petition  for  the  main- 
tenance and  erection  of  a  depot  and  a  spur  or  siding  at  Henderson, 
denied,  it  appearing  that  the  revenue  will  not  justify  the  expenditure. 

Wisconsin. — Freehoff  v.  Chicago,  M.  &  St.  P.  B.  Co.  Aug.  12. 
1916,  order  directing  railroad  company  to  improve  its  station  facili- 
ties at  Bethesda  Crossings  by  the  construction  of  a  station  building, 
platform,  and  a  team  track. 

Cooper  V.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  Aug.  12,  1916, 
order  directing  railroad  company  to  provide  a  station  building  and 
platform  at  Crane. 

Westboro  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R*  Co.  Aug.  14, 
1916,  order  requiring  respondent  to  remodel  station  building  at  West- 
boro. 

Persons  v.  Chicago,  M.  &  St.  P.  R.  Co.  Oct.  3,  1916,  order  direct- 
ing railway  company  to  provide  a  station  building  north  of  the  tracks 
at  Lima  Center  which  shall  be  adequate  for  the  traffic  and  construct 
suitable  sidewalks  connecting  such  station  buildings  with  north  and 
south  highway  east  thereof. 

6.  Side  tracks,  switching,  loading  facilities,  etc. 

Arkansas, — ^Re  Transit  Privileges,  June  12,  1916,  order  putting 
in  force  transit  privileges  on  grain  and  grain  products  applying  on 
Arkansas  intra-state  traffic. 

California, — Vandervoort  v.  Pacific  Electric  E.  Co.  Decision  No. 
P.U.R.1916F. 
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3188,  Case  Xo.  924,  July  1,  1916,  order  dismissing  complaint  in 
reference  to  establishment  of  freight  facilities  at  Bio  Vista,  it  ap- 
pearing that  adequate  facilities  for  handling  both  carload, and  less 
carload  shipments  had  been  established  at  Los  Nogales,  a  distance 
of  .32  of  a  mile  south  of  Kio  Vista. 

Be  Pacific  Electric  B.  Co.  Decision  No.  3554,  Application  No. 
2458,  Aug.  2,  1916,  order  authorisdng  the  abandonment  and  re- 
moval of  610  feet  of  a  spur  track  at  Elenda  station  on  its  Del  Bey 
line  in  the  county  of  Los  Angeles. 

ConnecticuL~RQ  Bridgeport,  Docket  No.  1984,  July  17,  1916, 
order  approving  plans  for  construction  and  maijatenance  and  oper- 
ation of  spur  track  across  Housatonic  Avenue  in  the  city  of  Bridge- 
port for  the  use  of  the  Parsons  Foundry  Company. 

Illinois.— Rei  Chicago,  B.  &  Q.  E.  Co.  E-324,  Nov.  18,  1915,  agree- 
ment relating  to  the  construction  of  a  coal  elevator  pit  at  Galva.     , 

Be  Louisville  &  N.  B.  Co.  E~437,  Dec,  16,  1915,  agreement  for  a 
platform  and  derrick  upon  railroad. 

Be  Chicago,  B.  I.  &  P.  B.  Co.  E-375,  Feb.  3, 1916,  agr^ment  with ' 
La  Salle  Flour  and  Feed  Company  for  -a  grain  spout  across  railroad 
at  La  Salle. 

Meacham  Mercantile  Co.  v.  Chicago,  M.  &  St.  P.  B.  Co.  No.  4127, 
March  10,  1916,  order  dismissing  an  application  for  a  side  track  at 
Meacham  where,  although  a  siding  would  be  practicable,  the  popula- 
tion of  Meacham  was  only  68  and  there  are  ample  side  track  facilities 
3.4  miles  in  one  direction  and  1.4  miles  in  the  other,  and  the  con- 
struction of  a  crossover  would  add  another  serious  element  of  danger 
to  the  heavy  high  speed  traffic  of  the  road.  The  testimony  was 
largely  confined  to  an  estimate  of  the  total  business  to  be  expected 
from  the  proposed  side  track,  the  bulk  of  which  would  obviously  be 
diverted  from  adjacent  stations  aad  on  this  point  the  Commission 
said :  "While,  as  petitioner  contends,  this  might  possibly  be  admitted 
af!  business  which  probably  should  be  credited  to  Meacham  in  <jop- 
sidering  the  provisions  of  the  law,  nevertheless  if  this  theory  were 
applied  indiscriminately,  the  installation  of  spur  tracks  might  be 
justified  almost  without  limit.'* 

Be  Cleveland,  C.  C.  &  St.  L.  B.  Co.  E-407,  March  16,  1916,  agree- 
ment with  the  Illinois  Charcoal  Chemical  Company  relating  to  the 
use  of  a  track  at  Belknap. 

Be  Cleveland,  C.  C.  &  St.  L.  B.*Co.  No.  4989,  May  4,  1916,  order 
approving  an  agreement  to  construct  track  extensions  at  Hillsboro. 

Be  Cleveland,  C.  C.  &  St.  L.  E.  Co.  No.  5037,  May  4,  1916,  order 
approving  agreement  to  construct  a  system  of  side  tracks  at  Nokomis. 

Be  Cleveland,  C.  C.  &  St.  L.  B.  Co.  No.  4390,  May  4,  1916,  order 
approving  agreement  to  construct  side  track  extension  at  Hillsboro. 

Be  Cleveland,  C.C.  &  St.  L.  B.  Co.  No.  5037,  May  17,  1916, 
P.U.R.1916F. 
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order  approving  supplemental  agreement  made  with  the  Nokomis 
Coal  Company  covering  side  track  extensions  at  Nokomis. 

Cisco  Grain  Co.  v.  Illinois  C.  R.  Co.  No.  4770,  Jnne  21,  1916, 
order  denying  petition  to  install  side  track  connections  to  serve  a 
proposed  elevator  between  Cisco  and  Argenta  it  appearing  that  the 
necessity  for  such  connection  does  not  outweigh  the  added  danger  to 
the  operation  of  the  railroad  by  the  presence  of  the  additional  con- 
nection. 

Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  E-506,  July  20,  1916,  order 
approving  agreement  for  the  continued  use  by  F.  P.  Caughlin  of  a 
temporary  side  track  at  Kankakee. 

Re  Illinois  Southern  R.  Co.  No.  5167,  Sept.  5,  1916,  order  grant- 
ing permission  to  railway  company  to  remove  its  track  connection 
with  the  Moffatt  Mine  at  a  point  about  one  and  one-half  miles  south 
of  Sparta. 

Re  Chicago,  B.  &  Q.  R.  Co.  E-539,  Sept.  6,  1916,  approval  of  an 
agreement  niade  with  the  Hayes  Pump  and  Planter  Company  re- 
*lating  to  track  facilities  at  Galva. 

Re  St.  Louis,  S.  &  P.  R.  Co.  No.  4967,  Sept.  22,  1916,  approval 
of  an  agreement  with  the  Boston  Brick  Company  for  the  construc- 
tion of  three  industrial  tracks  connected  with  the  Springfield  Belt 
Line  Railroad. 

Indiana. — Smith  v.  Bunsen  Coal  Co.  No.  1652,  Dec.  23,  1915,  pe- 
tition to  compel  a  railroad  to  deliver  freight  over  a  private  track  to 
the  town  of  Universal  denied,  where  such  track  was  not  owned  or 
operated  by  a  common  carrier,  and  as  both  the  owner  and  the  rail- 
road objected  the  Commission  had  no  jurisdiction  to  enforce  such 
transportation. 

Re  Kennedy,  No.  1823,  June  16,  1916,  order  den3ring  application 
for  the  extension  of  a  switch  track  to  a  proposed  elevator,  in  Benton 
County. 

Iowa, — Service  on  a  branch  line  railroad  is  not  inadequate  even 
thoijgh  it  is  not  of  a  high  class  for  the  territory  where  all  freight 
offered  is  transported  within  a  reasonable  time  at  reasonable  rates 
and  passenger  trains  are  run  as  often  as  the  business  of  the  line  war- 
rant. Re  Cascade  Branch  Line  of  Chicago,  M.  &  St.  P.  R.  Co.  Docket 
•A-935,  Dec.  21,  1915. 

Mississippi, — Railroad  Commission  v.  Southern  R.  Co.  No.  4318, 
June  7,  1916,  order  requiring  railroad  company  to  build  sheds  over 
side  tracks  for  the  protection  of  its  employees,  at  Columbus. 

Missouri.— Sting  v.  Missouri  P.  R.  Co.*^  Case  No.  835,  Feb.  28, 
1916,  railroad  not  required  to  construct  upon  its  own  property  a  side- 
track and  switch  connection,  it  appearing  that  the  connection  would 
not  be  safe  and  that  the  permanent  use  would  be  slight. 

Nebraska, — In  Grand  Island  Commercial  Club  v.  Union  P.  R.  Co. 
Formal  Complaint  No.  289,  March  15,  1916,  the  Nebraska  Commis- 
P.U.R.1916F. 
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sion,  subject  to  its  power  td  compel  carriers  to  furnish  service  upon 
their  team  tracks  to  the  public  on  traffic  offered  at  the  terminal  of 
such  carriers  by  foreign  lines  at  a  compensatory  rate  for  the  use  of 
such  terminals  in  addition  to  the  switching  rate,  approved  a  regula- 
tion of  the  railroad  which,  in  order  to  relieve  congesticm,  provided 
that  the  company  would  not  accept  from  connecting  railroads  any 
cars  for  loading  or  unloading  on  its  industrial*  tracks  other  than  those 
for  loading  or  unloading  at  warehouses  served  by  its  sidings  alone, 
and  denied  a  petition  for  the  suspension  of  such  regulation,  it  appear- 
ing that  the  private  track  of  an  industry  was  inadequate  and  that  it 
was  using  public  team  tracks  for  loading  and  unloading  foreign  cars 
without  payment  of  any  compensation  for  the  terminal  use.  The 
Commission,  however,  held  that  the  amoimt  of  switching  required 
of  the  railroad  depends  largely  upon  the  necessities  of  lie  shipper 
and  ordered  the  railroad  to  make  two  switchings  in  its  yards  at  Grand 
Island  every  24  hours  if  required,  it  appearing  that  shippers  used 
more  cars  than  could  be  placed  on  their  side  track  at  one  time. 

New  York,  First  District— E/q  Long  Island  R.  Co.  Case  No.  1834, 
May  25,  1916,  order  approving  extension  of  trackage  agreement  one 
year  from  July  1,  1916. 

New  York,  Second  District. — Automatic  Transp.  Co.  v.  Erie  R. 
Co.  Case  No.  5343,  Jan.  18,  1916,  petition  for  switching  connections 
at  Buffalo  dismissed,  the  applicant  having  signed  the  standard  switch 
side  track  agreement  and  tiie  railroad  thereupon  having  agreed  to  in- 
stall the  tracks. 

The  New  York  Commission  can,  imder  section  27  of  the  Public 
Service  Commissions  law,  require  a  railroad  to  maintain  a  coal  pit 
under  an  elevated  side  track  used  as  a  mere  incident  to  the  track  as 
a  place  for  unloading  coal,  which  had  been  built  on  railroad  property 
by  the  shipper  at  his  own  expense  with  the  railroad's  consent.  People 
ex  rel.  New  York  C.  R.  Co.  v.  New  York  Public  Service  Commis- 
sion (1916)  173  App.  Div.  407, 159  N.  Y.  Supp.  997. 

North  Carolina. — A  railroad  which  has  leased  land  upon  a  public 
team  track  to  a  warehouse  will  be  required  to  switch  cars  to  and 
from  competing  lines  to  such  warehouse,  since,  by  the  lease  of  such 
land,  the  adjacent  track  becomes  an  assigned  siding.  Norfolk  South- 
em  R,  Co.  V.  Southern  R.  Co.  March  25,  1916. 

Cherry  field  v.  Southern  R.  Co.  May  24,  1916,  order  to  provide 
additional  tracks  for  loading  carload  shipments  at  Cherryfield. 

Re  R.  G.  Lassiter  &  Co.  July  27,  1916,  order  directing  the  Nor- 
folk Southern  Railroad  Company  to  install  two  side  tracks  on  prop- 
erty in  Wilson  leased  by  the  applicant  from  the  Dennis-Simmons 
Lumber  Company. 

'  W.  L.  Brogd^  Co.  v.  Southern  R.  Co.  Sept.  13,  1916,  order  direct- 
ing respondent  railway  company  to  switch  NYC&HR  car  92542  and 
ACL  car  Number  41411  from  the  connection  track  between  their 
P.U.R.1916F.  68 
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line  and  that  of  the  Norfolk  Southern  and  place  said  cars  at  the 
warehouse  space  rented  and  occupied  by  the  said  Brogden  Company. 

Oklahoma, — ^An  oil  mill  and  cotton  gin  are  embraced  under  the 
term  "other  industry"  as  used  in  section  33,  art.  9,  Const.,  providing 
special  facilities  for  such  industry..  Chicago,  R.  I.  &  P,  R.  Co.  v. 
State  (1916)  —  Okla.  —^  L.R.A.— ,  — ,  157  Pac.  1039. 

Under  §  33,  art.  9,  Const.,  whenever  the  amount  of  business  rea- 
sonably to  be  afforded  a  railway  line  by  an  oil  mill  and  gin  plant 
is  sufficient  to  justify  ihe  same  after  a  switch  or  spur  track  has  been 
constructed  from  said  railroad  to  s^id  plant  at  the  expense  of  its 
owner,  said  railway  company  may  be  required  to  furnish  the  switch 
stand  and  frog  and  other  necessary  material  for  making  connection 
with  such  side  track  or  spur  and  shall  make  such  connection  under 
such  reasonable  terms^  conditions,  and  regulations  as  the  Corpora- 
tion Commission  may  prescribe.    Ibii 

Capps  V.  St.  Louis  &  S.  F.  R.  Co.  Cause  No.  2456,  Order  No. 
lllOj  Aug.  28,  1916,  order  directing  railroad  company  to  install 
water  facilities  at  stock  pens  in  Mountain  Park. 

Oregon.— Oswald  v.  Willamette  Valley  Southern  R.  Co.  F-479, 
P.  S.  C.  Order  No.  79,  March  28,  1916,  order  dismissing  petition 
for  the  construction  of  a  spur  track  at  the  statitm  of  Qlesa  Oak,  it 
appearing  that  an  adequate  spur  track  and  loading  facilities  was 
provided  at  a  point  ^^  of  a  mile  from  Glen  Oak  and  the  car  load 
traffic  now  offering  and  which  could  reasonably  be  expected  to  be 
offered  did  not  justify  the  expenditures  required. 

Wisconsin, — Spring  v.  Great  Northern  R.  Co.  May  24,  1916,  team 
track  facilities  held  to  be  reasonably  adequate. 

Lindsay  Land  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.  June  2,  1916, 
railroad  company  ordered  to  restore  side  track  serving  petitioners* 
industrial  plant  on  Oregon  Street  in  accordance  with  Plan  A  of 
Exhibit  17;  upon  agreement  of  both  petitioners  and  respondent, 
Plan  B  of  Exhibit  17  may  be  substituted  provided  costs  will  not 
exceed  those  of  Plan  A. 

Walsh  V.  Chicago,  M.  &  St.  P.  R.  Co.  June  7,  1916,  railroad  com- 
pany ordered  to  build  spur  tracks  to  various  specified  properties. 

Kelly  V.  Chicago,  St.  P.  M.  &  0,  R.  Co.  Aug.  11,  1916,  order 
authorizing  railroad  company  to  repair  and  place  in  suitable  condi- 
tion its  stockyards  at  Northline. 

Pisher  v.  Chicago  &  N.  W.  R:  Co.  Sept.  2,  1916,  order  dismissing 
petition  for  the  installation  of  team  track  facilitL^  at  Woodhull,  it 
appearing  that  the  present  and  prospective  traflSc  is  not  sufficient  to 
justify  such  a  team  track. 

Gebert  v.  Minneapolis,  St.  P;  &  S.  Ste:  M.  R.  Co.  Oet.  5,  1916, 
order  directing  railway  company  to  improve  ite  stock  yards  at  Milla- 
dore.  '    i  ' 

P.U.R.1916F.  ' 
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"  i.  Eailway;  street  and  interurban. 

Arizona.— "Re  T^hoenix  E.  Co:  Docket  No.  313,  July  11,  1916, 
order  authorizing  the  connection  of  the  Brill  Car  Line  with  the 
lines  of  the  railway  cpmpany  on  Pouri;h  Street  at  junction  of  Fourth 
and  Pierce  Streets  in  Phoenix. 

California. — Re  Visalia  Electric  B.  Co.  Decision  No.  2950,  Appli- 
cation No.  1982,  Dec.  2,  1915,  interurban  railway  company  author- 
ized to  permit  its  trainmen  to  receive  and  deliver  train  orders  by 
telephone. 

Rockridge  Improv.  Asso.  v.  San  Francisco-Oakland  Terminal  R. 
Co.  Decision  No.  2962,  Case  No.  744,  Dec.  8,  1915,  the  California 
Commission  denied  an  application  for  an  extension  of  a  street  car  line 
in  Rockridge  where  only  fifty  houses  out  of  the  total  of  512  in  the 
district  were  more  than  two  blocks  from  an  existing  line,  but  assum- 
ing that  the  estimated  population  of  1,184  were  to  be  served,  the 
total  estimated  revenue  of  the  district  upon  a  factor  of  $7.50  per 
capita  per  annuiH  would  be  $8,880  per  annum  and  the  estimated 
cost  of  the  line  would  be  $25,907.72  and  the  annual  operation, 
maintenance  taxes  and  returns  would  amount  to  $17,390.86. 

In  Alameda  Improv.  Club  v.  San  Francisco-Oakland  Terminal 
R.  Co.  Decision  No.  2975,  Case  No.  844,  Dec.  15,  1915,  the  Cali- 
fornia Commission  held  that  a  walk  of  two  blocks  to  reach  a  car  line 
in  a  territory  principally  devoted  to  the  raising  of  vegetables  and  gar- 
deil  truck  was  not  an  unreasonable  distance,  and  dismissed  a  peti- 
tion for  the  extension  of  a  street  railway  where  there  were  only  278 
houses  in  the  district  intended  to  be  served  outside  of  such  distance, 
and,  upon  the  assumption  that  there  were  5  residents  to  a  house, 
with  the  addition  of  50  employees  of  a  factory,  who  might  use  the 
service,  it  was  found  that  1440  persons  in  the  district  were  located 
more  than  two  blocks  from  an  existing  car  service  and  that  the  cost 
of  construction  of  the  proposed  line  would  be  $22,388.05,  and  that 
overhead  charges,  taxes,  and  supervisory  expenses  would  approximate 
$14,450  per  annum,  and  that  by  multiplying  1440  users  by  the  fac- 
tor of  $7.50  per  capita  per  annum,  which  is  commonly  used  by  trac- 
tion experts,  the  extension  of  the  line  could  reasonably  be  expected 
to  earn  a  gross  revenue  of  $10,800  per  annum,  which  apparently 
would  not  equal  the  cost  of  maintenance,  operation,  and  reasonable 
return. 

Hammond  v.  Santa  Barbara  &  Suburban  R.  Co.  Decision  No. 
3153,  Case  No.  888,  March  11,  1916,  order  dismissing  petition  to 
require  a  street  railway  to  extend  its  lines  in  the  city  of  Santa 
Barbara,  it  appearing  that  the  cost  of  the  proposed  extensions  would 
approximate  $78,552.43  with  operating  expenses  and  taxes  of 
$19,054.53  per  annum,  and  the  estimated  revenue  wouH  amo>mt  to 
only  $6,160,  resulting  in  an  annual  loss  of  approximately  $12,894.53, 
and  that  under  such  conditions  the  construction  of  this  extension 

P.r.T{.1916F. 


Digitized  by 


Google 


107ft  APPENDIX. 

is  not  warranted,  particularly  in  view  of  the  fact  that  a  local  auto 
bus  line  proposed  putting  several  buses  in  operation  along  the  same 
route.  The  estimated  revenue  was  found  by  taking  the  number  of 
houses  in  the  district  served  and  allowing  5  persons  to  each  house 
and  adding  168  persons  residing  outside  of  the  city  limits,  it  was 
found  that  688  persons  would  be  served.  Allowing  an  average  of 
$7.50  per  capita  per  annum,  an  annual  revenue  of  $5,160  would  be 
obtained  to  which  should  be  added  an  estimated  amount  of  $1,000 
for  annual  traffic  to  and  from  the  county  hospital  and  the  cemetery. 

Ee  Pacific  Electric  R  Co.  Decision  No.  3155,  Application  No. 
2019,  March  14,  1916,  railroad  authorized  to  abandon  and  remove 
its  tracks  and  other  property  heretofore  used  in  the  operation  of  its 
lines  on  Seventh  Street  in  the  city  of  Long  Beach.   • 

Re  San  Diego  &  S.  E.  R.  Co.  Decision  No.  3317,  Applications 
Nos.  2119,  2197,  May  8,  1916,  authority  to  reduce  number  of  daily 
trips  on  eastern  division  granted  because  of  losses  under  present 
operating  schedules  and  traffic  demands;  reduction  of  trips  on 
southern  division  held  in  abeyance  pending  action  on  recommenda- 
tions. 

In  Greenshields  v.  Loe  Angeles  R.  Co.  Decision  No.  3414,  Case 
No.  920,  June  9,  1916,  it  was  held  that  city  transfers  need  not  be 
given  on  a  10-mile  suburban  ride  for  a  5  cent  commutation  fare^ 
it  appearing  that  it  was  possible  to  ride  an  equal  distance  on  trans- 
fers, that  revenues  subsequent  to  a  fare  reduction  had  been  decreased 
by  jitney  competition,  and  that  transfers  in  connection  with  com- 
mutation fares  were  not  issued  by  any  suburban  line  in  the  state. 

In  Greenshields  v.  Los  Angeles  R.  Co.  Decision  No.  3414,  Case 
No.  920,  June  9,  1916,  it  was  held  that  infrequent  overcrowding  of 
cars  in  the  extreme  rush  hours  did  not  justify  a  change  from  the 
schedule  based  on  a  twenty-minute  headway  to  that  of  a  ten-minute 
headway. 

Colorado. — In  Colorado  Springs  v.  Colorado  Springs  &  Interurban 
R.  Co.  Case  No.  79,  June  14,  1916,  the  Colorado  Commission  or- 
dered the  defendant  railway  company  to  make  certain  changes  in  its 
tracks  and  routes  in  order  to  furnish  more  adequate  service  to  the 
St.  Francis  Hospital,  a  benevolent  institution. 

Connecticut— R^  Kirby,  Docket  No.  1880,  April  14,  1916,  order 
recommending  that  the  Connecticut  Company  put  into  eflfect  a  rule 
requiring  the  so-called  near  side  stop  for  all  of  its  electric  cars 
operated  across  the  intersection  of  Whitney  Avenue  and  Putnam 
Avenue  in  Whitneyville,  it  appearing  that  imder  the  present  arrange- 
ment near  and  far  side  stops  are  indiscriminately  made  which  causes 
confusion  and  danger  to  pedestrians  and  the  arrangement  ordered 
was  satisfactory  to  the  company  and  to  protestants. 

District  of  Columbia. — Re  Street  Railway  Service  in  the  District 
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of  Columbia,  Aug.  28,  1916,  rule  governing  street  railway  service  in 
the  District  of  Columbia  ordered  by  the  Commission. 

Idaho. — Se  Sandpoint  &  Interurban  R.  Co.  Case  No.  F-148, 
Order  No.  384,  Oct.  19,  1916,  order  authorizing  railway  company  to 
discontinue  service  on  its  railroad  and  to  dispose  of  all  property 
used  in  the  operation  of  said  railroad. 

Illinois. — State  Public  Utilities  Commission  v.  Decatur  R.  &  Light 
Co.  No.  4698,  May  4,  1916,  defendant  railway  company  ordered  to 
extend  its  line  along  Gteddes  Lane,  in  Decatur,  Illinois. 

A  city  ordinance  providing  that  street  car  transfers  should  be 
good  for  one  hour  after  issuance  which  attempted  to  change  a  valid 
contract  with  the  railway  providing  that  transfers  must  be  used  15 
minutes  after  issuance  except  that  a  passenger  was  entitled  to  any 
longer  time  necessary  on  account  of  a  car  not  passing  within  the 
15  minute  period,  cannot  be  upheld  as  a  police  measure  where  the 
original  provision  gave  a  passenger  really  making  a  continuous  trip 
as  much  time  as  was  necessary.  Chicago  v.  Chicago  City  E.  Co. 
(1916)  272  111.  245,  111  N.  E.  983.  The  court  said  "To  allow  a 
stop-over  of  an  hour  while  cars  upon  which  a  passenger  may  take 
passage  are  passing  cannot  be  regarded  as  providing  for  a  single 
fare  for  travel  from  one  point  to  another  within  the  city,  but  only 
as  allowing  an  hour  for  purposes  of  business  or  pleasure  not  con- 
nected with  nor  an  incident  of  travel  from  one  place  to  another. 
Such  a  provision  would  permit  th6  transaction  of  business  at  dif- 
ferent points  along  the  line  of  the  street  railway  with  intervals  of 
an  hour  at  each  transfer  point,  which  certainly  cannot  be  regarded 
as  anything  but  a  disregard  of  the  obligations  of  the  contract  ordi- 
nance. The  rule  of  the  railway  company  did  not  limit  or  restrain 
any  right  given  to  passengers,  and  the  argument  for  the  city  that 
the  provision  allowing  stop-overs  of  one  hour  is  a  police  measure, 
unaffected  by  any  contract,  has  no  basis.*^ 

While  a  city  cannot  contract  away  the  right  to  exercise  its  police 
power  to  secure  and  protect  the  morals,  safety,  health,  and  comfort 
of  the  public  it  cannot  change  the  terms  of  a  contract  with  a  street 
railway,  providing  for  the  issuance  of  transfers  at  intersecting  cross- 
ings or  junction  points  and  authorizing  the  railway  to  designate  the 
place  where  the  transfer  must  be  used,  by  providing  that  passengers 
should  have  the  privilege  of  changing  cars  whenever  or  wherever  they 
might  see  fit  in  disregard  of  intersecting,  crossing  or  junction  points 
as  such  attempt  to  change  the  terms  of  the  contract  cannot  be  referred 
to  the  police  power  nor  upheld  under  the  rate  making  power  of  the 
city.  Chicago  v.  Chicago  R.  Co.  (1916)  272  111.  245,  111  N,  E. 
983. 

Indiana.— In  Qushwa  v.  St.  Joseph  Valley  R.  Co.  No.  2062,  April 
7,  1916,  a  railroad  operated  by  gasolene  which  stops  its  cars  at  all 
points  on  the  road,  including  highway  intersections^  and  docs  a  gen- 
P.IT.R.1916F. 
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eral  passenger  and  light  freight  and  express  business,  was  ordered  to 
submit  plans  for  a  station  building  at  Shipshewanna,  it  appearing 
that  although  the  company's  revenues  barely  meet  operating  expenses 
it  was  willing  to  provide  a  station  to  accommodate  passengers  and 
freight  traffic.  The  plans  were  approved  by  the  Commission,  May 
19,  1916. 

Maine—Re  Rockland,  T.  &  C.  Street  R.  Co.  R.  R.  No.  162,  May 
24,  1916,  order  approving  fenders  on  street  cars. 

Re  Somerset  Traction  Co.  R.  R.  182,  Aug.  8,  1916,  approval  of 
fender  with  bumper  protector  to  be  used  on  cars  of  said  traction 
company. 

Maryland,— Re  United  R.  &  Electric  Co.  Order  No.  2890,  Case 
No.  1123,  June  3,  1916,  order  that  rules  in  reference  to  the  trans^ 
portation  of  persons,  freight  and  property  be  observed  by  the  utility. 
Order  modified  (June  13,  1916). 

Massachusetts. — Re  Boston  Elev.  R.  Co.  P.  S.  C.  1288,  April  6, 
1916,  the  Massachusetts  Public  Service  Commission  held  that  while 
any  attempt  by  an  elevated  railway  company  to  provide  through  serv- 
ice from  all  parts  of  the  metropolitan  district  to  the  center  of  the 
city  would  not  only  represent  a  wasteful  duplication  of  facilities 
but  would  result  in  a  serious  disintegration  of  service  and  that,  of 
necessity,  many  lines  must  be  operated  as  shuttle  or  feeders  con- 
nected with  main  arteries  of  travel,  the  policy  of  confining  through 
service  to  main  trunk  line  does  not  represent  any  rigid  and  inflexible 
principle  which  may  be  blindly  followed  without  regard  to  the  con- 
ditions of  the  particular  case,  and  even  though  the  general  policy 
is  sound,  the  rule  of  reason  must  be  used  in  its  application.  The 
elevated  railway  company  was  therefore  ordered  to  restore  the  through 
service  to  territory  less  than  a  mile  from  the  main  line,  where,  as  in 
this  case,  a  short  haul  is  broken  up  into  two  fragments;  where  the 
frequency  of  service  on  the  shuttle  line,  in  spite  of  the  advertised 
schedule,  is  not  increased;  where  passengers  making  transfer  are 
subjected  to  long  delays  and  are  afforded  no  shelter  in  case  of 
inclement  weather;  where,  by  reason  of  the  delay  in  transfer  the 
running  time  has  been  ill  some  cases  doubled;  where  the  line  can 
be  operated  as  a  through  line  on  a  paying  basis  without  interfer- 
ence with  the  service  on  other  lines,  and  where  the  operation  of  an 
additional  shuttle  car,  to  insure  more  frequent  service,  would  prac- 
tically (Jflfset  any  saving  resulting  from  the  discontinuance  of  the 
through  service. 

Re  Boston  Elev.  R.  Co.  P.  S.  C.  1230,  May  2,  1916,  order  author- 
izing the  Boston  Elevated  Railway  Co.  to  act  as  a  common  carrier 
in  the  cities  of  Boston  and  Cambridge  to  the  extent  of  receiving, 
carrying  and  delivering  molasses  in  bulk  between  Copps  Hill  Wharf 
in  Boston  and  the  Purity  Distilling  Co.  in  Cambridge  and  modify- 
P.U.IL1916F. 
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ing  the  orders  crl*  the  Commission  dated  December  30,  1911,  and 
December  23,  1913,  accordingly,  upon  condition  that  cars*  carrying 
molasses  shall  be  operated  only  between  8  p.  m.  and  12  p.  m.;  that 
molasses  be  transported  only  in  two  car  units,  each  miit  consisting 
of  a  molasses  tank  car  and  a  motor  freight  car  to  be  provided  with 
proper  equipinent  and  not  to  be  operated  at  a  higher  speed  than  that 
at  which  passenger  cars  are  operated. 

Be  Boston  Elev.  E.  Co.  P.  S.  C.  1020,  Jnly  7,  1916,  approval 
of  installation  of  certain  traflBc  signs  at  the  Dudley  Street  station 
in  Boston. 

In  Kearney  v.  Boston  Elev.  E.  Co.  P.  S.  C.  No.  1313,  and  Caro 
V.  Boston  Elev.  E.  Co.  P.  S.  C.  No.  1302,  July  13,  1916,  in  requir- 
ing a  street  railway  after  the  immediate  future  to  supplant  trailer 
cars  with  multiple  unit  cars  the  Commission  states:  "Cars  of  the 
multiple-unit  type  of  control  are  to  be  preferred  to  trailer  cars  for 
use  in  the  East  Boston  tunnel,  as  they  are  better  adapted  to  the 
grades  in  the  tunnel,  and  as  their  availability  for  service,  singly  or 
in  trains  of  any  required  number  of  cars,  permits  of  a  more  flexible 
adjustment  to  the  fluctuations  of  daily  travel  and  to  the  increased 
traffic  demands  which  may  be  anticipated  in  the  future.  These  cars 
should  be  of  the  center-entrance  type  and  similar  in  general  design 
to  the  trailer  cars  now  in  use  on  other  parts  of  the  system.  Fot 
safety  of  operation,  including  freedom  from  flre  hazard,  they  should 
also  be  of  steel  or  other  fire  proof  construction.*' 

Kearney  v.  Boston  Elev.  E.  Co.  P.  S.  C.  No.  1313,  and  Caro  v.* 
Boston  Elev.  E.  Co.  No.  1302,  July  13,  1916,  order  requiring  the 
Boston  Elevated  Eailway  Company  to  improve  service  on  the  East 
Boston  division,  by  assigning  trailer  cars  to  certain  lines,  by  pur- 
chasing multiple  unit,  center  entrance,  flre  proof  cars,  and  by  locat- 
ing and  relocating  certain  tracks.  In  Chelsea  v.  Bay  State  Street 
E.  Co.  P.  S.  C.  No.  1314,  July  21,  1916,  which  was  a  complaint  as 
to  the  service  of  railway  company,  the  case  was  dismissed  without 
prejudice,  pending  the  effect  of  the  above  order  on  the  service  through 
the  East  Boston  tunnel. 

Ee  Boston  Elev.  E.  Co.  P.  S.  C.  1426,  Aug.  31, 1916,  order  author- 
izing railway  company  to  use  and  operate  two-car  surface  trains  in 
the  transportation  of  freight  over  its  lines  in  Boston  and  various 
other  cities  and  towns. 

Ee  Bay  Street  E.  Co.  P.  S.  C.  1427,  Aug.  31,  1916,  order  auiiior- 
izing  the  operation  of  two-car  surface  trains  in  the  transportation 
of  freight  over  its  lines  in  Boston  and  in  other  citiea  and  towns 
north  and  south  of  Boston  on  account  of  the  threatened  strike  ©f 
railroad  employees.  • 

Missouri. — An  interurban  railroad  was  not  required  to  abolish  a 
station  and  establish  another  in  lieu  thereof  Where  the  greater  con- 
venience of  the  proposed  location  to  the  local  public  did  not  oiit- 
P.U.R.1916F. 
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weigh  the  greater  danger  to  the  general  public.  Larsen  y.  Ejuisas 
City,  C.  C.  &  St.  J.  R.  Co.  Case  No.  622,  Feb.  1,  1916,  motion 
for  rehearing  overruled  April  12,  1916. 

An  interurban  railroad  may  be  required  to  stop  limited  through 
trains  at  a  station  for  a  6  months'  test  to  determine  whether  such 
stop  to  best  serve  the  public,  should  be  made  instead  of  or  in  addi- 
tion to  a  stop  at  a  station  3  miles  distant.  Chestnut  v.  Kansas 
City,  C.  C.  &  St.  J.  B.  Co.  Case  No.  639,  Feb.  23,  1916.  Motion 
for  rehearing  overruled  March  24,  1916. 

Nebraska. — Re  Lincoln  Traction  Co.  Application  No.  2630,  Feb. 
10,  1916,  order  approving  change  of  schedule  of  street  railways  in 
Lincoln. 

New  York,  First  District— 'Re  New.  York  R.  Co.  Case  No.  2058, 
May  15,  1916,  order  requiring  that  all  horse  cars  in  use  on  Madison 
Street  and  Avenue  C  lines,  in  New  York  City,  should  be  replaced 
by  cars  of  a  more  modem  type. 

Re  Brooklyn  Heights  R.  Co.  Case  No.  2090,  May  16,  1916,  order, 
approving  the  construction  of  an  extension  of  street  railway,  and 
exercise  of  franchise  to  operate  the  same  upon  and  along  Fresh  Pond 
Road  in  Borough  of  Queens,  New  York  City. 

Re  Brooklyn,  Q.  C.  &  Suburban  R.  Co.  Case  No.  2091,  May  16. 
1916,  order  approving  the  construction  of  an  extension  of  street 
railway,  and  exercise  of  franchise  to  operate  the  same  upon  and  along 
Metropolitan  Avenue,  in  Borough  of  Queens,  New  York  City. 

Re  Nassau  Electric  R.  Co.  Case  No.  2092,  May  16,  1916,  order 
authorizing  the  construction  of  an  extension  of  street  railway,  and 
exercise  of  franchise  to  operate  the  same,  upon  and  along  Eighth 
Avenue  in  Brooklyn. 

Re  New  York  &  Q.  C.  R.  Co.  Case  No.  2086,  May  18,  1916,  order 
requiring  street  railway  company  to  operate  its  cars  according  to 
specified  schedules,  daily  except  Sundays  and  holidays.  Rehearing 
denied  (June  1,  1916). 

Re  Brooklyn  Heights  R.  Co.  Case  No.  2043,  May  25,  1916,  order 
approving  in  part  the  construction  of  an  extension  of  street  surface 
railroad  in  Borough  of  Brooklyn. 

Re  All  Street  Surface  R.  Corp.  Case  No.  2106,  June  9,  1916, 
order  requiring  every  street  surface  railroad  corporation  subject  to 
the  jurisdiction  of  the  Commission  to  give  notice  when  a  car  is 
turned  back  before  reaching  destination.  Method  of  making  report 
modified  (July  27,  1916). 

Denholm  v.  Union  R.  Co.  Order  No.  243,  June  15,  1916,  order 
amending  final  order  of  February  7,  1908,  which  established  a 
schedule  for  the  operation  of  street  cars  on  Jerome  Avenue  line 
between  155th  Street  and  the  city  line. 

Re  Railroad  Corp.  Case  No.  1689,  June  15,  1916,  order  suspending 
final  order  as  amended,  providing  certain  regulations  in  respect  to 
P.U.R.1916F. 
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smoking  and  carrying  of  lighted  cigars,  cigarettes  and  pipes  on  ears. 

Re  Brooklyn  Heights  R.  Co.  Case  No.  1048,  June  22,  1916,  reso- 
lution rescinding  order  of  April  27,  1909,  as  to  fenders  and  approv- 
ing type  of  wheelguard. 

Re  Long  Island  Electric  R.  Co.  Case  No.  1980,  July  9,  1915, 
order  dismissing  complaint  that  the  service  upon  the  Brooklyn-Bel- 
mont  Park  division  of  the  electric  railway  was  insuflBcient  to  accom- 
modate patrons  and  that  during  times  when  the  cars  operated  would 
not  accommodate  passengers  the  company  operated  "dark^*  cars,  it 
appearing  that  the  company  never  operated  dark  cars  except  in  the 
event  of  an  accident  where  damaged  car  was  proceeding  to  the  shop 
and  that  by  the  substitution  of  open  ears  having  a  greater  seating 
capacity  than  closed  cars  overloading  had  ceased. 

Re  Second  Ave.  R.  Co.  Case  No.  2108,  July  20,  1916,  order  requir- 
ing operation  of  street  railway  company  on  86th  Street  line  on  each 
day  of  the  week  including  Sundays  and  holidays  between  5  a.  m. 
and  12 :30  midnight  at  least  5  round  trips  per  hour. 

Re  Nassau  Electric  R.  Co.  Case  No.  685,  July  20,  1916,  order  of 
June  19,  1908,  requiring  street  railway  companies  to  install  and 
maintain  safety  gates  at  the  point  where  its  West  End  Line  crosses 
86th  Street  in  Brooklyn,  canceled. 

Rollins  V.  Nassau  Electric  R.  Co.  Case  No.  1457,  Aug.  8,  1916, 
cancelation  of  T[  2  of  order  of  December  28,  1915,  which  paragraph 
required  railway  company  to  maintain  waiting  car  in  suitable  condi- 
tion for  use  of  passengers  as  a  waiting  room  or  shelter  at  Bay  35th 
Street  station  until  train  service  in  Bath  Street  shall  be  discontinued. 

Emmons  v.  Nassau  Electric  R.  Co.  Case  No.  729,  Aug.  8,  1916, 
cancelation  of  order  made  on  September  22,  1908,  as  modified  by 
an  order  made  on  August  5,  1909,  requiring  railway  company  to 
maintain  a  safe  place  on  the  north  side  of  the  bridge  crossing  Coney 
Island  Creek  at  which  place  northbound  and  southbound  trolley  cars 
stop  on  signal  of  passengers. 

New  York,  Second  District — Patrons  v.  Empire  United  R.  Co. 
Case  No.  5276,  Jan.  13,  1916,  railway  ordered  to  construct  a  frame 
shelter  for  passengers  at  Stop  35  where  about  ten  people  board  the 
car  at  that  point  daily  and  climatic  conditions  require  some  pro- 
vision for  their  shelter. 

Buffalo  V.  International  R.  Co.  Case  No.  5292,  Jan.  18,  1916, 
revised  schedule  and  stop  plan  of  electric  railway  approved  tem- 
porarily and  complaint  that  cars  did  not  make  specified  stops  closed 
on  condition  that  they  may  be  reopened  in  case,  after  a  trial,  the 
new  schedule  is  not  satisfactory. 

Re  Buffalo,  L.  E.  Traction  Co.  Case  No.  5381,  March  14,  1916, 
complaint  that  street  cars  operated  between  Buffalo  and  Lackawanna 
were  run  irregularly,  sometimes  from  5  to  20  minutes  apart,  closed 
upon  the  records,  it  appearing  that  the  company  had  several  addi- 

P.U.R.1916F. 


Digitized  by 


Google 


1082  APPENDIX. 

tional  cars  which  were  now  m  service  and  that  during  the  rush  hours 
a  running  schedule  of  from  2^  to  3  minutes  had  been  established. 

Re  Long  Island  R.  Co,  Case  Nos.  5510,  2016,  April  25,  1916, 
order  directing  all  cars  operated  by  electricity  to  be  equipped  with 
platform  gates  or  vestibule  doors. 

Cook  V.  New  York  State  R.  Co.  Case  No.  5513,  July  5,  1916, 
petition  for  the  establishment  of  a  freight  station  of  interurban  rail- 
way at  Sodus  Point,  dismissed,  it  appearing  that  conditions  did  not 
warrant  such  a  station. 

Ryan  v.  Erie  R.  Co.  Case  No.  5274,  June  6,  1916,  order  directing 
respondent  to  arrange  the  dead  man^s  button  valve  on  all  of  its  elec- 
tric motor  cars  in  such  manner  that  such  valves  cannot  be  readily 
removed  or  put  in  an  inoperative  condition. 

Re  New  York  &  Q.  C.  R.  Co.  Case  No.  1996,  July  31,  1916,  order 
permitting  railway  company  to  suspend  operation  of  cars  on  Flush- 
ing Meadows  between  Summit  Avenue  and  Jackson  Avenue  ip  the 
Borough  of  Queens  for  and  during  the  time  necessary  for  filling 
the  meadows  and  raising  the  grade  thereof,  not  exceeding,  however, 
the  period  of  one  year  to  July  29,  1917.  Application  by  railway 
company  for  an  extension  of  time  in  which  to  notify  the  Commission 
in  writing  of  the  acceptance  of  the  order  denied  (August  17,  1916). 

Philippine  Islands. — ^A  street  railway  is  not  relieved  of  a  franchise 
obligation  to  furnish  sufficient  seats  for  second  class  passengers  by 
the  fact  that  it  is  difficult  to  regulate  the  separation  of  first  and 
second  class  seats  in  accordance  with  variable  traffic  requirements. 
Re  Manila  Electric  R.  &  Light  Co.  Case  No.  224,  Dec.  18,  1915. 
.  Adequate  service  is  not  given  by  street  cars  averaging  56  per  cent 
more  passengers  than  seats  in  the  morning,  and  59  per  cent  in  the 
evening,  rush  hours.  Re  Manila  Electric  R.  &  Light  Co.  Case  No. 
224,  Dec.  18,  1915. 

Re  Manila  Electric  R.  &  Light  Co.  Case  No.  228,  March  9,  1916, 
order  dismissing  complaint  tliat  interurban  service  from  Manila  was 
inadequate,  it  appearing  that  after  the  complaint  had  been  called  to 
the  attention  of  the  railway,  a  traffic  coimt  showed  the  average  of 
21.8  per  cent  of  passengers  in  excess  of  seats  for  the  period  from 
6 :40  A.  M.  to  7 :00  a.  m.  and  no  excess  for  the  noon  period  except 
on  one  day  when  there  was  an  excess  of  12^  per  cent  of  passengers 
over  the  seats  provided. 

Municipal  Council  v.  Manila  ijlectriq  R.  &  Light  Co.  Case  No. 
576,  March  9,  1916,  upon  complaint  against  operation  and  equip- 
ment of  an  electric  interurban  railway  in  Caloocan  and  vicinity,  the 
Commission  considered  only  the  question  of  maintenance  of  the  area 
between  the  rails  and  the  complaint  against  derailments  and  dis- 
missed the  complaint,  it  appearing  tliat  section  4  of  act  No.  1112 
relieves  the  respondent  company  from  the  .obligation  of  maintaining 
the  area  between  its  rails  at  the  same  grade  as  tlie  adjoining  high- 
P.U.R.1916F. 


Digitized  by 


Google 


APPENDIX,  1083 

way,  but  requires  the  company  to  maintain  such  grade  to  the  rea- 
sonable satisfaction  of  the  proper  authority,  and  although  it  was  not 
clear  who  the  proper  authority  was,  the  director  of  public  works 
found  that  if  sucli  area  were  surfaced  there  would  be  a  greater  width 
per  unit  of  vehicle  traflBc  than  obtained  over  any  other  road  enter- 
ing the  city  of  Manila  and  that  it  was  not  deenied  advisable  to  widen 
out  the  road  by  resurfacing  between  the  tracks  until  such  time  as 
funds  were  available  for  general  improvement  of  the  whole  road, 
and  it  did  not  appear  that  conditions  liad  changed  since  the  rendi- 
tion of  this  decision;  as  to  derailments  it  appeared  that  out  of  33 
derailments  only  two  were  on  the  main  track  the  remaining  having 
occurred  on  entering  switches  and  that  none  of  these  derailments 
occasioned  serious  accident. 

Washington* — Street  cars  may  be  required  to  be  routed  during 
the  rush  hours  so  as  to  permit  90  per  cent  of  the  users,  who  other- 
wise must  transfer  tynce,  to  ride  direct  from  their  residences  to  busi- 
ness and  vice  versa,  although  5uch  routing  costs  more  and  the  line 
selected  is  operated  at  a  loss.  Willis  v.  Puget  Sound  Traction,  Light 
&  P.  Co.  No.  1627,  Dec.  27,  1915. 

In  Washington  Public  Service  Commission  v,  Puget  Sound  Trac- 
tion, Light  &  P.  Co.  No.  4017,  June  26,  1916,  it  was  held  that  open 
end  cars  should  be  provided  with,  sash  and  glass  for  enclosing  the 
sides  during  the  winter  season;  that  heating  apparatus  should  be  ' 
installed  in  cars  on  lines  along  the  water  front  where  the  need  for 
heat  was  greater  than  on  other  lines  which  were  not  required  to  be 
heated  because  of  the  great  expense  involved ;  and  that  heaters  should 
not  be  located  beneath  seats,  since  the  seats  become  too  warm  and 
the  heat  is  not  properly  radiated. 

An  interurban  railway  will  not  be  required  to  maintain  a  station 
and  to  stop  merely  to  permit  passengers  to  or  from  the  next  station 
to  walk  and  save  a  part  of  their  fare,  where  the  latter  station  alone 
is  a  sufficient  stop.  Washington  Public  Service  Commission  v. 
Seattle,  R.  &  S.  R.  Co.  No.  1953,  June  30,  1916. 

Wisconsin, — ^A  street  railway  rule  that  the  conductor  shall  request 
passengers  to  enter  the  car  and  move  forward,  endeavoring  to  keep 
the  rear  platform  clear  at  all  times,  is  reasonable,  so  that  a  passenger 
cannot  recover  damage  for  an  attempt  by  the  conductor  to  eject  him 
without  unnecessary  force  or  malice,  upon  his  refusal  to  comply  with 
a  request  either  to  step  inside  the  car,  there  being  standing  room  in 
the  aisle,  or  to  leave  the  car.  Coombs  v.  Southern  Wisconsin  R. 
Co.  (1916)  162  Wis.  Ill,  L.R.A.1916D,  539,  155  N.  W.  922. 

Cloukey  v.  Southern  Wisconsin  R.  Co.  April  19,  1916,  railway 
ordered  to  sell  to  its  conductors  upon  the  cars  half-fare  tickets  in 
packages  of  two  for  five  cents  or  four  for  ten  cents  and  any  higher 
number  deemed  advisable;  such. tickets  to  entitle  the  patron  to  all 
privileges  of  transfer,  etc.,  enjoyed  at  present  by  the  regular  cash 
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fare  patrons,  it  appearing  that  the  half-fare  charge  paid  upon 
the  car  was  three  cents  and  that  the  company  at  present  sold  40 
tickets  for  $1  at  places  which  were  available  to  only  a  restricted  num- 
ber of  patrons.  The  Commission  refused  to  make  any  change  in  a 
rule  which  provided  that  "fare  for  children  under  12  years  of  age 
3  cents.  Infants  in  arms  carried  free  of  charge.  Any  child  who  is 
old  enough  or  able  to  walk  is  a  half-fare  passenger,*^  it  appearing 
that,  in  the  absence  of  any  standard  rates  upon  railroads  generally, 
the  charge  of  the  respondent  does  not  appear  to  be  exceptional. 
Considering  cost  of  service,  there  appears  to  be  a  good  reason  for 
charging  every  passenger  boarding  the  cars,  viewing  a  free  car- 
riage of  infants  in  arms  as  a  concession  rather  than  a  duty.  It 
would  appear  that  there  would  be  less  dispute  in  collecting  half-fares 
on  the  basis  of  the  ability  of  a  child  to  walk  than  on  the  basis  of 
whether  a  child  is  above  or  below  a  certain  age. 

Jamieson  v.  Milwaukee  Electric  E.  ft  Light  Co.  April  27,  1916, 
order  denjring  petition  for  the  re-establishment  of  a  street  railway 
stop  at  the  Town  Club  in  the  city  of  Milwaukee,  it  appearing  that 
the  elimination  of  the  Town  Club  stop  was  warranted  and  that  the 
locality  in  question  was  aflforded  reasonably  adequate  service  under 
present  conditions. 

Noirot  V.  Wisconsin  Electric  E.  Co.  May  16,  1916,  order  foi 
restoration  of  operation  of  street  railway  line  from  Oshkosh  to  Elec- 
tric Park  from  May  30,  1916  to  September  4,  1916,  to  determine 
whether  line  can  be  repaired  and  economically  operated  without  un- 
reasonable loss. 

Park  Sav.  Bank  v.  Milwaukee  Electric  E.  ft  Light  Co.  June  7, 
1916,  railway  company  ordered  to  stop  its  westbound  street  cars  on 
signal  at  intersection  of  Thirty-fourth  Street  and  Lisbon  Avenue  in 
Milwaukee. 

Ee  Milwaukee  E.  ft  Light  Co.  June  13,  1916,  order  directing  the 
operation  of  street  railway  lines  in  Milwaukee  in  compliance  with 
specified  regulations. 

Eesidence  Invest.  Co.  v.  Milwaukee  Electric  E.  &  Light  Co.  Jime 
19,  1916,  order  directing  railway  company  to  divert  a  portion  of  the 
service  on  its  Thirty-fifth  Street  line  in  Milwaukee  to  its  new  line 
on  Center  Street  between  Thirty-fifth  Street  and  Sherman  Boule- 
vard. 

Cudahy  v.  ^lilwaukee  Electric  E.  &  Light  Co.  June  22,  1916,  order 
dismissing  petition  for  the  construction  of  additional  shelter  stations 
at  Cudahy. 

Ledner  v.  Milwaukee  Electric  B.  ft  Light  Co.  June  26,  1916, 
order  dismissing  petition  that  street  railway  make  an  additional 
stop  at  the  comer  of  Packard  and  Somers  Avenues  in  Cudahy. 

Ee  Milwaukee  Electric  E.  &  Light  Co.  July  17,  1916,  in  not  re- 
quiring an  interurban  railroad  to  maintain  reserve  cars  at  terminal 
P.U.R.1916F. 
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for  emergency  xise  the  Commission  stated,  *The  railway  company 
takes  the  position  that  the  maintenance  of  a  reserve  car  at  Water- 
town  would  create  an  unwarranted  operating  expense.  It  was 
pointed  out  that  in  addition  to  the  idle  investment  represented  by 
the  reserve  car,  it  would  be  necessary  to  employ  a  caretaker  to  keep 
the  fire  burning  in  the  car  during  cold  weather.  The  superintendent 
of  transportation  testified  that  the  maintenance  of  a  reserve  car 
at  Watertown  would  not  have  been  of  material  assistance  in  any 
of  the  car  failures  which  occurred  during  the  year,  except  possibly 
the  one  concerning  which  complaint  is  made/* 

Fullmer  v.  Wausau  Street  R.  Co.  July  20,  1916,  order  to  discon- 
tinue interurban  stop  at  Grace  Street  or  Eau  Clare  Villa  in  Scho- 
field  and  establish  signal  stop  at  a  point  300  feet  south  thereof. 

Signs  should  be  displayed  on  the  front  and  right  hand  side  of  a 
street  car  to  indicate  its  route,  and  should  have  an  exit  on  the  right 
hand  side  of  the  front  platform.  La  Crosse  v.  Wisconsin  R.  Light 
&  P.  Co.  Sept.  15,  1916. 

La  Crosse  v.  Wisconsin  E.  Light  &  P.  Co.  Sept.  15,  1916,  order 
for  rerouting  of  street  cars  and  rearrangement  of  schedules  in  La 
Crosse. 

j.  Steamships. 

Maine.— In  Brown  v.  Vinalhaven  &  R.  S.  S.  Co.  P.  C.  No.  54, 
June  6,  1916,  a  complaint  that  a  coastwise  steamboat  was  imsea- 
worthy,  of  too  small  a  size  for  efficient  service^  left  a  town  at  a  time 
which  did  not  permit  persons  to  visit  the  town  and  return  home  the 
same  day,  and  delayed  the  mail  by  not  maintaining  a  regular  sched- 
ule was  dismissed;  it  appearing  that  inspection  disclosed  no  unsea- 
worthiness ;  that  the  traffic  would  not  warrant  the  additional  expense 
of  a  larger  boat ;  that  the  short  visiting  period  occurred  only  in  the 
winter,  lessened  the  hazards  of  transportations,  and  increased  the  con- 
venience of  other  towns  which  furnished  more  passengers ;  and  that 
the  mail  delay  was  not  greater  than  reasonably  could  be  expected 
considering  the  course  navigated. 

Louisiana.— Re  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  No.  2537,  Order 
No.  2022,  July  17,  1916,  order  authorizing  discontinuance  of  freight 
stop  one  and  one-half  miles  east  of  Des  Allemands. 

Philippine  Islands. — Macapili  v.  De  Aldecoa,  Case  No.  192,  Oct. 
26,  1915,  complaint  that  steamship  company  refused  to  receive  a 
cargo  when  requested  dismissed  where  complainant  did  not  appear 
and  it  was  shown  that  shipment  was  not  delivered  to  the  ship's  side 
as  required  by  Rule  20  of  Order  No.  16. 

Fuller  V.  La  Compania  General  de  Tabacos  de  Filipinas,  Case  No. 
712,  July  1,  1916,  complaint  in  reference  to  the  deficient  and  inade- 
quate service  rendered  by  the  steam  launch  "Antonio"  between 
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Infanta  and  Casignran,  dismiBsed,  it  appearing  thait  the  allegations 
in  the  complaint  were  not  justified. 

Director  of  Posts  v.  Yangco,  Case  No.  799,  Aug.  19,  1916,  com- 
plaint alleging  delay  in  the  delivery  of  merchandise  shipped  on  the 
steamship  ^Tiakandula'^  belonging  to  the  defendant,  dismissed,  it 
appearing  that  measures  have  been  taken  to  avoid  a  recurrence  of 
such  delay. 


See  Railways. 


k.  Street  railways. 


1.  Telegraphs. 


Louisiana.— Re  Morgan's  L.  &  T.  JR.  &  S.  S.  Co.  Order  No.  2030, 
No.  2552,  Sept.  15,  1916,  order  granting  authority  to  discontinue 
night  telegraph  stations  at  Vinton,  Midland  and  Schreiver. 

Re  Morgan's  L.  &  T.  R.  &  S.  S.  Co.  Order  No.  2038,  No.  2553, 
Sept.  14,  1916,  order  granting  authority  to  discontinue  telegraph 
offices  at  Chacahoula  and  Boeuf,  and  denying  authority  to  discon- 
tinue telegraph  office  at  Lafourche. 

New  York, — A  telegraph  company,  purchasing  for  distribution 
market  quotations  from  the  stock  exchange  subject  to  the  exchange'^ 
approval  of  applicants  for  quotation  service,  may  furnish  such  serv- 
ice, to  an  applicant  not  making  imlawful  or  improper  use  of  them 
though  not  approved  by  the  exchange,  and  notwithstanding  the 
statute  against  divulging  messages,  where  it  is  manifest  that  tlie 
control  of  the  business  retained  by  the  exchange  was  only  to  prevent 
furnishing  the  service  for  any  unlawful  or  improper  purpose.  Tucker 
V.  Western  U.  Teleg.  Co.  (1915)  95  Misc.  287,  158  N.  Y.  Supp.  959. 

Oklahoma. — Coyle  v.  St.  Louis  &  S.  P.  R.  Co.  Cause  No.  2450, 
Order  No.  1116,  Aug.  30,  1916,  order  authorizing  defendant  to  con- 
tinue to  mcdntain  a  telegraph  office  in  the  town  of  Sumner* 

nL  Telephones. 

Indiana. — Jones  v.  Connersville  Teleph.  Co.  No.  1179,  Aug.  11,. 
1916,  utility  ordered  to  desist  from  enforcing  a  rule  requiring  sub- 
scribers to  pay  a  charge  for  the  installation  of  telephones. 

Jones  V.  Connersville  Teleph.  Co.  No.  1179,  Aug.  11,  1916,  utility 
ordered  to  extend  its  line  one  half  mile  towards  each  patron  con- 
tracting  to  pay  $3.75  per  quarter  payable  in  advance  for  service  and 
to  furnish  the  other  instrumentalities  used  in  rendering  the  serv- 
ice. 

Nebraska. — Beaver  City  v.  Beaver  City  Teleph.  Exch.  Formal 
Complaint  No.  300,  Aug.  22,  1916,  order  dismissing  e(Hnplaint  for 
the  improvement  of  telephone  service,  it  appearing  that  the  present 
revenues  are  not  sufficient  to  justify  a  mote  extended  service. 
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New  Hampshire, — Be  Madison  Local  Teleph.  Co.  D-328,  July 
10,  1916,  order  authorizing  the  extension  of  telephone  lines  and 
service  into  portion  of  Freedom. 

New  York,  Second  District, — Bakef  v.  Downsville  Teleph.  Co. 
Case  No.  5712,  Sept.  26,  1916,  order  directing  telephone  company  to 
show  cause  why  it  should  not  be  proceeded  against  for  its  failure 
to  make  answer  to  questions  in  reference  to  the  rendering  of  proper 
telephone  service. 

Oklahoma, — Bemus  Bural  Teleph.  Co.  v.  Tecumseh  Teleph.  Co. 
Cause  No.  2471,  Order  No.  1088,  Aug.  17,  1916,  order  directing 
complainant  telephone  company  to  repair  its  telephone  line  from 
Bemus  to  Tecumseh  in  order  to  maintain  good  service. 

Soidh  Dakota,— G\&tam\s  v.  Banner  Teleph.  Co.  F--319,  July  18, 
1916,  it  xvas  held  that  a  telephone  company  could  not  refuse  service 
to  an  applicant  within  190  rods  of  the  line,  merely  because  he  could 
secure  the  same  service  from  a  line  one  and  one-half  miles  distant ; 
nor  because  the  applicant  was  not  a  stockholder  and  the  company 
had  not  the  equipment  for  his  extension,  since  it  could  not  require 
him  to  become  a  stockholder  as  a  condition  of  his  service,  and,  hav- 
ing engaged  in  the  business,  it  was  its  duty  to  furnish  the  equip- 
ment. 

Washington. — Ptiblic  Service  Commission  v.  Pacific  Teleph.  & 
Teleg.  Co.  No.  1826,  Aug-  15,  1916,  rules  and  regulations  govern- 
ing the  operation  of  the  respondent  telephcme  company  adopted  by 
the  Commission.  (For  order  of  the  Commission  as  to  valuation  of 
the  property  of  the  utility  see  P.TJ.B.1916B,  947.) 

Wiscoiisin, — ^Possett  v,  Larson  Teleph.  Co.  Aug.  5,  1916,  Order 
for  intercommunication  between  two  telephone  companies  dismissed, 
it  appearing  that  the  needs  of  the  subscribers  of  said  company  were 
adequately  met  by  service  over  toll  Ijnes  of  the  Wisconsin  Telephone 
Company. 

Cirkel  v.  Cadott  Teleph.  Co.  Sept.  27,  1916,  complaint  for  more 
direct  telephone  connections  with  Bed  Oak  Telephone  Company  dis- 
missed it  appearing  that  subsequent  to  the  hearing  the  Cadott  Tele- 
graph Company,  the  Bed  Oak  Telephone  Company,  and  the  Wis- 
consin Telephone  Company  entered  into  an  agreement  whereby  inter- 
change of  messages  could  be  had  between  subscribers  of  Cadott  Tele- 
phone Company  and  Bed  Oak  Telephone  Company  by  way  of  Stanley 
at  a  toll  rate  of  5  cents  for  each  call. 

n.  Turnpikes* 

Pennsylvania. — ^Lancaster  Automobile  Club  v.  Lancaster  &  M. 
Tump.  Boad  Cp.  Complaint  Docket  No.  435,  1915,  January  26, 
1916,  Turnpike  Company  ordered  to  Scrape  and  roll  its  roads  as 
soon  as  the  frost  is  out  of  the  ground  and  to  construct  embankments, 
culverts  and  ditchei^  with  substantial  wooden  posts  and  rail  fences. 
P.U.R.1916F. 
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o.  Warehouses. 

Washington, — The  substitution  of  10  ton  scales  for  5  ton  scales 
to  effect  economy  to  farmei;p  hauling  heavy  loads  of  grains  will  not 
be  required  of  a  warehouse  until  the  County  Commissioners  de- 
termine, as  provided  by  statute,  whether  the  character  of  road  ma- 
terial and  the  climatic  conditions  require  the  enforcement  of  a  stat- 
ute regulating  the  load,  in  proportion  to  the  width  of  tires,  which 
may  be  transported  in  vehicles  over  public  roads.  In  Mayview  Farm- 
ers' Union  No.  4  v.  Worum,  No.  684,  Sept.  14,  1916. 

p.  Water. 

Arizona, — An  irrigation  company  owning  a  system  which  has  been 
permitted  to  deteriorate,  was  required  to  restore  the  canal  to  original 
or  necessary  capacity  and  to  provide  a  dependable  means  of  divert- 
ing river  waters.  Westfall  v.  San  Carlos  Canal  &  Irrig.  Co.  Docket 
No.  284,  Feb.  11,  1916. 

Armstrong  v.  Santa  Fe  Land  &  Improv.  Co.  Docket  No.  272, 
March  15,  1916,  order  directing  water  company  to  install  free  stand- 
ard meters  one  of  which  will  meter  all  water  pumped  from  the  pro- 
ducing point,  the  other  two  to  be  installed  one  on  each  of  the  two 
water  mains  serving  the  city  of  Winslow  for  tiie  purpose  of  deter- 
mining the  amount  of  water  used  by  the  railroad  company  and  the 
town  of  Winslow  which  under  the  present  system  was  computed  upon 
an  arbitrary  basis  of  sixty-five  per  cent  to  the  railroad  and  thirty- 
five  per  cent  to  the  town. 

Wiatt  v.  Whitton,  Informal  Docket  No.  203,  July  7,  1916,  order 
requiring  defendant  to  resume  furnishing  water  to  premise  known 
as  Whitton  Acres,  in  Phoenix,  under  terms  and  conditions  prevail- 
ing prior  to  March  1,  1916.  .  Rehearing  denied  August  25,  1916. 
Order  of  October  25, 1916,  canceled  and  annulled  (October  14, 1916). 
Rehearing  again  denied  (October  14,  1916). 

California. — Ogden  v.  Pacific  Gas  &  B.  Co.  Decision  No.  2899, 
Case  No.  668,  Nov.  13,  1915,  the  California  Commission  held  that 
a  contract  whereby  certain  consumers  waived  the  right^to  water  when 
the  supply  was  required  by  the  water  company  for  power  purposes 
was  subject  to  the  power  of  the  .Commission  to  fix  rates  and  prescribe 
service  and  the  clause  which  attempted  to  set  out  the  right  of  the 
company  to  discontinue  service  was  ineflEective  and  cannot  be  availed 
of  by  the  water  company  as  establishing  a  right. 

Re  Cady,  Decision  No.  2905,  Application  No.  1848,  Nov.  18,  1915, 
the  California  Commission  held  that  a  water  company  was  not  either 
legally  or  equitably  required  to  furnish  free  fire  protection  to  a  city 
under  a  contract  whereby  the  city  had  agreed  to.  lay  pipes  through- 
out the  city  to  be  used  by  the  water  company  for  general  distribu- 
tion in  consideration  of  the  free  service  by  the  water  company  for 
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fire  protection  purposes  through  such  pipes,  where  the  town  had  never 
extended  the  pipes  throughout  the  city  and  out  of  19  fire  hydrants 
only  5  were  on  a  line  originally  laid  by  the  town,  and  when  the  pipes 
so  laid  had  fully  depreciated  they  were  replaced  by  new  pipes  at  the 
expense  of  the  company,  and  the  city  had  received  free  service  not 
only  throughout  the  life  of  the  mains  it  had  laid,  but  for  a  number 
of  years  thereafter  and  from  mains  not  laid  by  it. 

In  Be  Stinson,  Decision  No.  3000,  Application  No.  1961,  Dec.  24, 
1915,  the  California  Commission  said :  "It  also  appears  that  on  Sun- 
days and  holidays  during  the  summer  months  there  is  often  a  short- 
age of  water  for  the  consumers  on  the  higher  levels.  This  shortage 
is  due  to  the  small  storage  capacity  of  the  plant  and  to  the  large 
drafts  upon  the  supply  by  certain  of  the  consumers.  There  are  three 
possible  remedies :  First,  the  installation  by  applicants  of  larger  stor- 
age facilities,  which,  however,  is  impracticable  on  account  of  the 
large  outlay  required  and  the  heavy  additional  burden  which  this 
would  entail  upon  the  consumers;  second,  the  establishment  by  this 
Commission  of  rules  for  the  prevention  of  the  excessive  use  of  water 
at  such  times,  but  rules  which  are  not  enforced  are  worse  than  use- 
less. The  most  practicable  method  of  avoiding  this  trouble  is  for 
each  consumer  to  realize  that  during  the  times  of  a  large  demand 
for  water  if  one  uses  more  than  his  share  some  other  consumer  must 
suffer,  and  accordingly  to  be  as  considerate  as  possible  of  others.  We 
should  suggest  that  all  consumers  during  meal  hours  should  do  as 
little  irrigating  as  possible,  and  that  whenever  there  is  a  large  infiux 
of  people,  as  during  Sundays  and  other  holidays,  they  should  either 
stop  irrigating  entirely,  or,  if  any  consumers  wish  to  irrigate  at  this 
time,  they  should  provide  themselves  with  individual  tanks  from 
which  they  can  irrigate  without  affecting  the  general  supply.  If 
the  consumers  refuse  ,to  adopt  some  such  system  as  suggested  above, 
and  if  any  number  of  them  continue  to  use  water  extravagantly 
when  the  demand  is  greatest,  this  Commission  may  have  to  enforce 
the  third  possible  remedy,  which  will  be  to  order  the  installation  of 
meters  throughout  the  system.^'  This  would  unquestionably  check 
the  waste  of  water,  but,  on  the  other  hand,  it  would  materially  in- 
crease not  only  the  fixed  capital,  but  also  the  maintenance  and  operat- 
ing expenses,  and  which  would  in  turn  materially  increase  the  cost 
of  water  to  all  of 'the  consumers. 

Corcoran  v.  Corcoran  Water  &  Gas  Co.  Decision  No.  3222,  Case 
No.  915,  April  1,  1916,  order  directing  water  company  to  install  a 
60,000  gallon  tanJc  and  an  80  foot  tower  for  the  same,  and  to  begin 
work  within  thirty  days  after  the  termination  of  an  option  for 
the  sale  of  the  water  plant  to  the  city  either  by  the  adverse  vote 
of  the  citizens  of  Corcoran  upon  a  bond  issue  for  the  proposed  pur- 
chase or  by  a  legal  cancelation  of  the  option  by  the  board  of  trustees 
of  the  city,  it  appearing  that  the  water  company  had  made  a  formal 
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offer  to  sell  its  plant  and  property  to  the  city  of  Corcoran  for  $6,000 
which  had  been  duly  accepted  by  the  board  of  trustees  of  the  city 
subject  to  the  confirmation  of  the  Commission;  tliat  on  June  7, 
1915,  in  Decision  No.  2457  the  Commission  had  duly  approved  the 
transfer,  but  in  spite  of  the  favorable  action  of  the  Commission  the 
city  authorities  had  never  submitted  to  the  people  the  proposition 
of  voting  bonds  for  the  purpose  of  acquiring  the  system,  and  appar- 
ently would  now  prefer  to  force  the  water  company  to  install  im- 
provements estimated  to  cost  $14,740  rather  than  to  acquire  the 
system  and  make  the  improvements  at  the  cit/s  expense,  and  under 
its  option  the  city  would  acquire  the  plant  at  far  less  than  its  value 
exclusive  of  the  proposed  improvements. 

The  Commission  stated  that  if  the  water  company  were  compelled 
to  make  this  improvement  and  the  option  were  canceled,  the  money 
for  the  improvement  could  not  be  obtained  at  a  lower  rate  of  interest 
than  8  per  cent,  and  under  the  circumstances,  the  consumers  would 
have  to  pay  the  water  company  an  increased  rate  to  yield  a  sufficient 
revenue  to  provide  for  a  sinking  fund  and  8  per  cent  interest  upon 
the  extensions  and  improvements  in  addition  to  the  value  of  the 
present  plant,  which  would  impose  a  far  greater  burden  upon  the 
residents  of  the  city  than  would  be  imposed  by  the  purchase  of  the 
plant  and  its  improvement  by  the  city,  and  that  therefore  it  was  con- 
sidered only  fair  to  give  the  citizens  an  opportunity  to  vote  upon  the 
question.  The  Comoiission  further  said  that  it  would  unquestionably 
make  an  order  requiring  a  metering  of  the  water  system,  except 
for  the  fact  that  the  artesian  well  supply  carries  in  suspension  a  con- 
siderable amount  of  fine  sand  which  renders  the  use  of  meters  imprac- 
ticable, and  although  an  efficient  settling  tank  or  some  other  com- 
paratively inexpensive  device  would  eliminate  this  iiifficulty,  the 
Commission  has  not  had  time  to  investigate  the  matter  in  sufficient 
detail  and  no  evidence  upon  the  point  was  introduced.  iTie  Com- 
mission further  held  that  it  could  not  authorize  applicant  to  in- 
crease its  rates  while  it  was  not  giving  even  fair  service  to  its 
consumers,  but  if  after  it  had  installed  and  put  into  service  the 
improvements  ordered  and  the  option  was  terminated,  the  Commis- 
sion would  naturally  expect  to  authorize  it  to  charge  such  rates  as 
might  be  reasonable,  considering  the  value  of  its  plant  and  the 
quality  of  its  service. 

Stirewalt  v.  Consolidated  Canal  Co.  Decision  'N'o.  BSdY,  Case  No. 
916,  April  29,  1916,  company  ordered  to  repair  and  operate  Lobre 
ditch  and  to  deliver  water  only  to  irrigators  who  pay  for  such 
service.  Irrigators  ordered  to  pay  all  back  assessments  levied  on 
account  of  reconstruction,  operation  and  maintenance  during  season 
of  1915, 

Be  Long,  Decision  No.  3538,  Application  No.  2309,  July  24/1916. 
order  authorizing  the  discontinuance  of  the  operation  of  a  publi( 
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utility  water  system  at  Darwin,  it  appearing  that  said  system  is 
only  serving  one  person. 

Connecticut— Be  Noroton  Water  €o.  Docket  No.  1843,  April  26, 
1916,  order  dismissing  petition  requiring  water  company  to  extend 
its  mains  to  serve  various  applicants,  it  appearing  that  although  ap- 
plicants resided  in  a  central  district,  ibe  most  hopeful  estimate  of  the 
water  consumption  of  applicants  would  not  exceed  4^  per  cent  on  the 
actual  investment  required  tor  <5(m8tructi(Mi,  with  no  allowance  for 
cost  of  service,  depreciation,  i«se&  and  overhead  charges,  and  while 
the  OonmiisBion  holds  that  a  public  utility  is  bound  to  serve  its 
patrons  in  a  territory  covered  by  its  .diarteir  even  tiioogh  in  some 
eases  there  might  be  a  temporary  loss  io  the  company,  and  that  in  this 
case,  by  reason  of  the  central  location  of  the  territory  covered  by  the 
petition,  the  Gomniission  would  be  lAclined  to  carry  the  rule  a^ome- 
what  further  than  would  otherwiie  be  warranted,  there,  is  such  a  wide 
variance  between  estimates  of  the  return  and  the  amount  required 
to  avoid  loss  that  it  is  not  equitable  to  require  the  company  to  fur- 
nish  servioe  unless  petitioners  Are  willing  to  contribute  something 
toward  the  cost  of  construction  or  to  guarantee  something  additional 
to  the  regular  minimum  rates. 

Idaho, — Wicher  v.  Owyhee  Farms  Co.  Case  No.  183,  Order  Xo. 
355,  June  6,  1916,  order  approving  contract  with  Electric  Invest- 
ment Co.  for  electrical  power  for  pumping  of  water  for  1916. 

Illinois.— Re  Hamilton  Utilities  Co.  No.  4678,  March  10,  1916, 
contract  with  Illinois  Central  R.  Co.  for  water  service  on  the  rail- 
road premises  at  Benton;  no  investigation  having  been  made,  the 
Commission  reserved  the  right  to  pass  upon  the  entire  contract  after 
hearing  for  adequate  cause. 

Re  Chicago,  B.  &  Q.  R.  Co.  E-563,  Sept.  ^8,  1916,  approval  of 
agreement  with  the  village  of  Camp  Point  relating  to  the  construc- 
tion and  maintenance  of  four  cisterns  on  the  right  of  way  of  said 
railroad  company  for  the  purpose  of  storing  water  therein  for  fire 
protection. 

Indiana, — ^The  Indiana  Commission  directed  a  wwter  utility  to 
maintain  at  all  times  a  pressure  of  not  less  than  50  pounds  per 
square  inch  upon  the  mains  and  in  case  of  fire  of  any  substantial 
structure,  to  maintain  a  pressure  of  150  pounds  per  square  inch  upon 
the  mains.    Angola  v.  Indiana  Utilities  Co.  No.  937,  Aug.  11,  1916. 

The  Indiana  Commission  directed  a  water  utility  to  make  tests  of 
the  water  for  purity  and  fitness  for  domestic  and  commercial  use, 
on  alternate  days,  at  least  three  times  a  week.  Angola  v.  Indiana 
Utilities  Co.  No.  937,  Aug.  11,  1916. 

Maine,— Tovter  v.  Bangor  R.  &  Electric  Co.  F.  C.  26,  and  Gib- 
bona  V.  Bangor  R.  &  Electric  Co.  F.  C.  60,  June  16,  1916,  order 
approving  plans  for  the  purification  of  water  supplied  to  consumers 
in  Brewer,  Old  Town,  Orono,  Orrington  and  Veazie. 
P.U.R.1916F. 
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Missouri. — ^The  construction  of  a  new  intake  tower  and  pipe  line 
therefrom  in  a  river  above  a  point  of  contamination  and  at  a  6ui9icient 
distance  from  the  bank  to  enable  water  to  be  procured  at  all  times^  is 
a  reasonable  improvement  that  may  be  required  uikler  a  statute 
(Missouri  Public  Service  Commission  Law,  §  69,  Subsec.  2)  empow- 
ering the  Gonupission  to  order  water  corporations  to  make  such  rea- 
sonable improvements  as  will  best  preserve  the  public  health,  etc. 
Kage  V.  Missouri  Public  Utilities  Co.  Case  No.  644,  Nov.  16,  1915. 

Nevada, — ^Public  Service  Commission  v.  Hawthorne  Waterworks, 
TJ-91,  Sept.  9,  1916,  order  directing  respondent  water  company  to 
install  a  filtraticoi  plant  as  part  of  its  system,  at  or  near  Hawthorne, 
and  to  make  such  improvements  as  may  be  necessary  in  order  to  fur- 
nish to  its  consumers  a  fairly  adequate  service. 

New  Jersey. — ^Whitney  v.  Yantacaw  Water  Co.  Dec.  7,  1915,  the 
New  Jersey  Commission  ordered  a  water  company  to  supply  water 
to  a  residence  under  such  pressure  that  there  will  always  be  an  ade- 
quate supply  at  the  fixtures  on  the  second  floor  of  the  house,  where 
it  appeared  that  such  inadequate  service  was  due  to  the  failure  of  the 
water  company  to  keep  its  tanks  filled  to  capacity. 

Township  Committee  v.  (Jeneral  Water  Supply  Co.  June  1,  1916, 
order  to  install  6-inch  mains  and  two  hydrants  at  specified  places 
in  Haddon  Township. 

Pennsylvania. — ^Ke  Girard  Water  Co.  Municipal  Contract  Docket 
No.  76,  1915,  Oct.  20,  1915,  short  term  contract  for  water  supply  to 
Girardville  approved  where  although  the  contract  was  grossly  one- 
sided, the  municipality  had  no  other  means  of  getting  a  supply  of 
water* 

Washington. — Charleston  v.  Garrison  Fisher  Co.  No.  1934,  Nov. 
16,  1915,  water  company  ordered  to  lay  mains  in  Charleston,  along 
specified  streets  in  accordance  with  agreement  entered  into  between 
the  respective  representatives  of  the  parties. 

Anacortes  v.  Anacortes  Light  &  Water  Co.  No.  4041,  July  6,  1916, 
order  approving  contract  for  improvements  in  water  system  in  Ana- 
cortes. 

Statutes. 

Colorado. — A  cause  pending  at  the  time  of  the  passage  of  the 
Colorado  Public  Utilities  Act  will  be  determined  according  to  the 
provisions  of  that  act  by  virtue  of  §  66,  chapter  127,  Session  Laws 
1913,  providing  that  such  cases  shall  be  continued  to  a  final  deter- 
mination in  the  same  manner  and  with  the  same  eflEect  as  if  com- 
menced or  prosecuted  in  accordance  with  the  provisions  of  the  act. 
Breckenbridge  Chamber  of  Commerce  v.  Colorado  Southern  B.  (Jo. 
Case  No.  74,  June  5,  1916. 
P.U.R.1916F. 
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Steamships. 

Michigan.— Tie  Ann  Arbor  R.  Co.  D-1020,  April  7,  1916,  order 
authorizing  petitioner  to  execute  and  carry  out  a  contract  with  the 
Great  Lakes  Engineering  Works  of  Detroit  and  First  National  Bank 
of  Cleveland,  Ohio,  providing  for  the  acquisition  of  a  new  steam  ear 
ferry.  Order  amended  with  reference  to  manner  of  payment  of 
ferry,  April  18,  1916  and  April  26,  1916.  Order  modified  so  that 
collateral  gold  notes  might  be  pledged  instead  of  its  improvement 
and  extension  mortgage  bonds,  July  27,  1916. 

Philippine  Islands. — Authority  to  sell  steamships  was  granted  in' 
the  following  eases :  Be  Compania  General  de  Tabacos  de  Filipinas, 
Case  No.  738,  Feb.  28,  1916;  Re  Compania  General  de  Tabacos  de 
Filipinas,  Case  No.  753,  March  13,  1916;  Re  J.  M.  Poizat  &  Co. 
Case  No.  776,  May.  10,  1916;  Re  Compania  General  de  Tabacos  de 
FiUpinas,  Case  No.  778,  May  11,  1916, 

Re  Ynchausti  ft  Co.  Case  No.  769,  April  8,  1916,  approval  of 
charter-party  of  S.S.  "Governor  Forbes**  for  round  trip  from  Manila 
to  San  Francisco. 

Re  Silvino  Lim,  Case  No.  780,  May  15,  1916,  order  authorizing 
the  sale  of  steamer  "Tong-Yef  to  the  Siy  Cong  Bieng  &  Company. 

Re  Pujalte  ft  Co.  Case  No.  787,  May  27,  1916,  order  authorizing 
sale  of  steamer  *Tanglima"  to  Siuliong  ft  Company. 

Re  Compania  General  de  Tabacos  de  Filipinas,  Case  No.  778, 
June  17,  1916,  order  approving  sale  of  steamship  "Borongan**  to 
Jos^  Gomez  Marino  and  Balbino  Campa. 

Re  Silvino  lim.  Case  No.  780,  June  19,  1916,  order  approving 
sale  of  steamer  "Tong-Yek**  to  Siy  Cong  Bieng  &  Co. 

Re  G.  Urrutia  ft  Co.  Case  No.  790,  July  12,  1916,  approval  of 
sale  of  steam  launch  ''Amelia.'* 

Re  Findlay,  Richardson  ft  Co.  Case  No.  782,  July  31,  1916,  ap- 
proval of  sale  of  steamship  'TJanao.*' 

Street  Railways. 

Connecticut. — ^Re  Connecticut  Co.  Docket  No.  1693,  Nov.  1,  1915, 
order  approving  reconstruction  of  electric  railway  line  in  city  of 
Meriden  and  railway  ordered  to  equip  all  double  truck  cars  with 
effective  system  of  power  brakes  and  to  locate  all  poles  not  less  than 
5  feet  from  nearest  rail. 

Re  Connecticut  Co.  Docket  No.  1703,  Nov.  8,  1916,  proposed  con- 
struction of  second  track  in  city  of  Bridgeport  approved. 

Re  Connecticut  Co.  Docket  No.  1747,  Dec.  21,  1915,  order  ap- 
proving proposed  method  of  construction  of  double  track  extension 
on  Main  Street  in  the  town  of  East  Hartford. 

Re  Danbury  ft  B.  Street  R.  Co.  Docket  No.  1756,  Jan.  4,  1916, 
P.U.R.1916F. 
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order  approving  proposed  method  of  conetruetion  of  a  second  track 
in  Bridgeport. 

Be  Connecticut  Co.  Docket  No.  ITTQ',  Jan.  14,  1916,  order  ap- 
proving the  proposed  method  of  reconstruction:  of  a  tHraout  on 
Chapel  Street  in  the  Village  of  Talesville. 

Be  Connecticut  Co.  Docket  No.  1757,  Jan.  21,  1916,  order  ap- 
proving proposed  method  of  construction  of  a  second  track  in  Bridge- 
port. 

Be  Connecticut  Co.  Docket  No.  1758,  Jan.  31,  1916,  order  ap- 
proving the  proposed  method  of  construction  of  a  crossover  (m  Edge- 
wood  Avenue  in  the  City  of  New  Haven. 

Be  Connecticut  Co.  Docket  No.  1868,  April  18,  1916,  approval  of 
proposed  method  of  reconstruction  of  a  single  track  electric  railway 
on  Berlin  Street  in  Berlin. 

Be  Connecticut  Co.  Docket  No.  1888,  April  216,  1916,  approval  of 
proposed  method  of  reconstruction  of  a  single  track  electric  railway 
line  on  Whiting  Street  in  Plainville. 

Be  Waterbury  4  M.  Tramway  Co.  Docket  No.  1899,  April  26, 
1916,  order  approving  specifications 'and  plans  for  two  semi-convert- 
ible passenger  cars  except  that  the  plans  for  fenders  and  advertis- 
ing mouldings  are  not  approved  at  tiiis  time,  it  appearing  that  the 
Commission  does  not  desire  to  approve  any  fixtures  designed  solely 
for  advertising  purposes. 

Re  Connecticut  Co.  Docket  No.  1893,  April  26,  1916,  approval  of 
proposed  plans  of  construction  of  single  track  connecting  curve  at 
Bridge  and  Water  Streets  in  New  Haven. 

Re  Connecticut  Co.  Docket  No.  1889,  April  26,  1916,  approval  of 
proposed  plans  of  construction  of  turnout  on  Qurnnipiac  Avenue  in 
New  Haven. 

Re  Connecticut  Co.  Docket  No.  1869,  April  26,  1916,  approval 
of  proposed  plan  of  reconstruction  of  single  track  electric  railway 
line  on  Arch  Street  in  New  Haven. 

Re  Connecticut  Co.  Docket  No.  1891,  April  26,  1916,  aproval  of 
proposed  method  of  construction  of  a  second  track  on  Winchester 
Avemie  in  New  Haven; 

Re  Connecticut  Ca  Dopket  No.  1797,  May  11,  1916,  order  ap- 
proving proposed  method  of  reconstruction  of  single  track  electric 
railway  lin«  on  North  Main  Street  in  Manchester. 

Re  Connecticut  Co.  Docket  No.  1909,  May  18,  1916,  order  ap- 
proving proposed  method  of  reconstruction  of  double  track  ejectric 
railway  line  oa  Albany  Av^iue  in  Hartford. 

Be  Connecticut  Co.  Docket  No.  1911,  May  18,  1916,  order  ap- 
proving proposed  method  of  reconstruction  of  east  track  of  a  double 
track  electric  railway  on  Wilson  Avenue  in  Norwalk. 

Be  Connecticut  Co.  Docket  No.  1910,  May  18,  1916,  order  ap- 

P.U.R.1916F. 


Digitized  by 


Google 


APPENDIX.  1095 

proving  proposed  method  of  reconstruction  of  double  track  electric 
railway  line  on  Maple  Avenue  in  Hartford, 

Ee  Conjiecticut  Co.  Docket  No.  1901,  M^c^  ^,  1916,  ord^  ap- 
proving plans  of  construction  of  tiestle  wid  tracks  alon^  harbor  line 
and  on  Ferry  Street. 

Ee  Connecticut  Co.  Docket  No.  19?8,  May  99, 1916,  order  approv- 
ing proposed  method  of  reconstructioiix  of  a  single  track  electric  rail- 
way line  on  Carlisle  Street  in  New  Haven. 

Re  Connecticut  Co.  Docket  No.  1934,  May  29,  1916,  order  ap- 
proving proposed  m^od  of  reconstructjbn  of  a  double  track  electric 
railway  line  on  Park  Avenue  in  Bridgeport- 

Ee  Lordship  Park  Asso.  Docket  No.  1926,  May  29,  1916,  ap- 
proval of  proposed  method,  of  construction  of  two  turnouts  and 
single  trapk  line  of  electric  railway  in  Stratf oid. 

Ee  Connecticut  Co.  Docket  No.  1927,  June  5>  1916,  order  ap- 
proving proposed  method  of  recosuitmotion  of  doubje  track  of  electric 
railway  line  on  Stratford  Avenue  between  Eaj^t  }/iAm  Street  ^d 
junction  of  Fairfield  Avenue  and  Water  Street  in  Bridgeport. 

Be  OonnecticBt  Co.  Itocket  No.  1947,  June  13,  1916,  order  ap- 
proving proposed  method  of  reconstruction  of  double  track  on  Ferry 
Street, 

Ee  Connecticut  Co.  Docket  No.  1946,  June  13,  1916,  oifder  ap- 
proving, proposed  method  of  ccmstruction  of  ^^ouhle  track  electric 
railway  line  on  Park  Street  in  Hartford. 

Ee  Connecticut  Co.  Docket  No.  1951,  June  16,  1916,  approval  of 
proposed  method  for  the  oonstruotion  of  a  tuHiout  on  Second  Avenue 
in  Orange. 

Ee  Danbury  &  B.  Street  B.  Co.  Docket  No,  1960,  June  22,  1916, 
approval  of  proposed  method  for  the  construction  of  new  turnout 
electric  railway  track  on  North  Main  Street  in  Bridgeport. 

Ee  Connecticut  Co.  Docket  No.  1956,  June  29,  1916,  approval  of 
construction  of  new  second  track  on  Lawrence  and  Foster  Streets  in 
New  Haven. 

Ee  Connecticut  Co.  Docket  No.  1972,  June  29,  1916,  approval  of 
proposed  construction  of  double  track  electric  railway  on  Capitol 
Avenue,  in  Hartford. 

Ee  Connecticut  Co.  Docket  No.  1978,  July  6,  1916,  order  approv- 
ing reconstruction  of  double  track  electric  railway  on  Main  Street 
from  Hard's  Comers  to  Stratford  Pole,  in  Stratford. 

Ee  Connecticut  Co.  Docket  No.  1976,  July  6,  1916,  order  i^pprov- 
ing  proposed  method  of  construction  of  new  turnout  on  Washington 
Avenue  in  New  Haven, 

Be  Lordship  Park  Asso.  Docket  No.  1982,  July  6,  1916,  order  ap- 
proving reconstruction  of  single  track  in  IloUiater  Avenue  at  Strat- 
ford Avenue  in  Bridgeport. 

Ee  Connecticut  Co.  Docket  Na  1981,  July  6,  1916,  order  approv- 
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ing  construction  of  single  track  branch  off  and  crossover  on  Stratford 
Avenue  at  HoUister  Avenue,  in  Bridgeport. 

Be  Connecticut  Co.  Docket  No.  1975,  July  6,  1916,  approval  of 
proposed  method  of  construction  of  new  turnout  on  Whalley  Avenue 
in  New  Haven. 

Ee  Connecticut  Co.  Docket  No.  1998,  July  17, 1916,  order  approv- 
ing plans  for  reconstruction  of  double  track  electric  railway  on 
Cherry  Street  from  River  Street  to  Gulf  Street  in  the  town  of  Mil- 
ford. 

Be  Connecticut  Co.  Docket  No.  1973,  July  18,  1916,  order  ap- 
proving plans  for  construction  of  spur  track  along  Bumside  Avenue 
at  Laurel  Park,  in  the  town  of  Manchester. 

Ee  Connecticut  Co.  Docket  No.  2010,  July  18,  1916,  approval 
of  proposed  method  of  construction  of  a  crossover  track  on  Main 
Street  in  Stratford. 

Be  Connecticut  Co.  Docket  No.  2011,  July  18,  1916,  approval  of 
proposed  method  of  construction  of  double  track  electric  railway  line 
on  Bank  Street  in  Waterbury. 

Ee  Connecticut  Co.  Docket  No.  1997,  July  18,  1916,  order  ap- 
proving the  plan  for  reconstruction  of  double  track  electric  railway 
on  Biver  Street  from  Cherry  Street  150  feet  south  of  Wopowaug 
Eiver,  Milford. 

Be  Connecticut  Co.  Docket  No.  1957,  July  21,  1916,  ojjder  ap- 
proving plans  for  reconstruction  of  tracks  on  Grand  Avenue  in  the 
city  of  New  Haven. 

Be  Connecticut  Co.  Docket  No.  1977,  July  21,  1916,  order  ap- 
proving plans  for  construction  of  tracks  at  the  intersection  of  Grand 
Avenue,  State  and  Elm  Street  in  the  City  of  New  Haven. 

Be  Connecticut  Co.  Docket  No.  2025,  July  26,  1916,  approval 
of  proposed  method  of  reconstruction  of  single  track  electric  rail- 
way line  on  Main  Street  in  Winsted. 

Ee  Connecticut  Co.  Docket  No.  2026,  July  26,  1916,  approval  of 
proposed  method  of  construction  of  crossover  track  on  Bamum 
Avenue  at  King^s  Highway  in  Stratford. 

Ee  Connecticut  Co.  Docket  No.  2027,  July  26,  1916,  approval  of 
proposed  method  of  construction  of  spur  track  on  Connecticut  Boule- 
vard near  Ash  Street  in  East  Hartford. 

Be  Morehouse,  Docket  No.  2008,  Aug.  3,  1916,  approval  of  lo- 
cation of  tracks  of  the  Connecticut  Company  at  East  Broadway  be- 
tween Main  Street  and  Blakeman  Place  in  Stratford. 

Be  Connecticut  Co.  Docket  No.  2007,  August  5,  1916,  approval 
of  construction  of  underground  duct  line  with  installation  of  feed 
wires  and  necessary  lateral  connections  in  Stratford  Avenue  from 
Pembroke  Street  to  the  proposed  new  bridge  at  Pequonnock  Biver 
in  Bridgeport. 

Re  Connecticut  Co.  Docket  No.  2012,  Aug.  9,  1916,  approval  of 
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plans  for  relocation  of  street  railway  trucks  on  North  and  South 
Main  Streets  in  Naugatuck. 

He  Connecticut  Co.  Docket  No.  2009,  Aug.  15,  1916,  approval 
of  proposed  method  of  construction  of  second  electric  railway  track 
on  East  Broadway  from  Main  Street  to  Blakeman  Place  in  Stratford. 

Ee  Connecticut  Co.  Docket  No.  2018,  Aug.  17,  1916,  approval  of 
proposed  method  of  reconstruction  of  single  track  and  construction 
of  new  track  on  North  and  South  Main  Street  in  Naugatuck. 

Re  Connecticut  Co.  Docket  No.  2056,  Sept.  7,  1916,  approval  of 
proposed  method  of  construction  of  spur  track  on  James  street,  city 
of  New  Haven. 

Re  Connecticut  Co.  Docket  No.  2060,  Sept.  7,  1916,  approval  of 
proposed  method  of  construction  of  a  new  electric  railway  track  on 
Cherry  and  Gulf  Streets  in  the  town  of  Milford. 

Ee  Connecticut  Co.  Docket  No.  2055,  Sept.  7,  1916,  approal  of 
proposed  method  of  reconstruction  of  single  track  electric  railway 
line  on  South  Main  street,  city  of  Middletown. 

Re  Connecticut  Co.  Docket  No.  2057,  Sept.  7,  1916,  approval  of 
proposed  method  of  construction  of  new  second  electric  railway 
track  on  State  street,  city  of  New  Haven. 

Re  Connecticut  Co.  Docket  No.  2059^  Sept.  7,  1916,  approval  of 
proposed  method  of  relocation  and  crossover  now  on  Hanover  Street 
near  Columbus  Avenue  to  a  point  on  Hanover  Street  westerly  of 
Park  Place,  in  the  city  of  Meriden. 

Re  Connecticut  Co.  Docket  No.  2068,  Sept.  12,  1916,  approval  of 
proposed  method  of  construction  of  crossover  track  on  State  street 
at  Market  street,  city  of  Hartford. 

Re  Connecticut  Co.  Docket  No.  2069,  Sept.  12,  1916,  approval  of 
proposed  method  of  construction  of  crossover  tracks  on  North  avenue 
at  Whitney  avenue,  city  of  Bridgeport. 

Re  Connecticut  Co.  Docket  No.  207Q,  Sept.  12,  1916,  approval  of 
proposed  method  of  construction  of  crossover  track  on  East  Main 
street  at  Stillman  street,  city  of  Bridgeport. 

Re  Connecticut  Co.  Docket  No.  2071,  Sept.  12,  1916,  approval  of 
proposed  method  of  construction  of  crossover  track  on  Park  avenue 
at  Benham  street,  city  of  Bridgeport. 

Re  Connecticut  Co.  Docket  No.  2072,  Sept,  12,  1916,  approval 
of  proposed  method  of  construction  of  crossover  track  on  Boston 
avenue  at  Pembroke  street,  city  of  Bridgeport. 

Re  Connecticut  Co.  Docket  No.  2073,  Sept.  12,  1916,  approval  of 
proposed  method  of  crossover  track  on  Noble  avenue  at  Huntington 
road,  city  of  Bridgeport. 

Re  Connecticut  Co.  Docket  No.  2074,  Sept.  12,  1916,  approval  of 
proposed  method  of  construction  of  crossover  track  on  Nortii  avenue 
at  Laurel  avenue,  city  of  Bridgeport. 

Re  Connecticut  Co.  Docket  No.  2076,  Sept.  12,  1916,  approval  of 
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proposed  method  of  construction  of  crossover  track  on  Congress 
street  at  William  street,  city  of  Bridgeport. 

Re  Connecticut  Co.  Docket  No.  2075,  Sept.  12,  1916,  approval  of 
proposed  method  of  construction  df  crossover  track  on  Congress  street 
at  Lyon  Terrace,  city  of  Bridgeport. 

Re  Connecticut  Co.  Docket  No.  2109,  Sept.  15,  1916,  approval  of 
method  of  construction  of  proposed  turnouts  on  Pacific  street  at  Yale 
and  Towne  f actoi^  in  Stamford. 

Re  Connecticmt  Co.  Docket  No.  2690,  Oct.  5,  I9l6,  approval  of  con- 
struction, operation  and  maintenance  of  turnout  on  Main  Street 
near  the  cemetery  in  Watertown. 

Re  Hartford  &  S.  R.  Co.  Docket  No.  20S5,  Sept.  5,  1916,  order 
authorizing  reconstruction  of  single  track  electric  railway  on  North 
Main  street  and  Pearl  street  in  the  village  of  Thompsonville. 

Illinois,— ^e  Chicago,  H.  &  (J.  L.  R.  Co.  No.  5632,  Oct.  12,  1916, 
order  authorizing  the  removal  of  railroad  tracks  from  Division, 
Diggins,  and  Eastn^an  Streets,  within  the  Corporate  limits  of  the 
city  of  Harvatd. 

Maine.— Re  Great  Works  Bridge,  R.  R.  Com.  Docket  No.  340,  Dec. 
9,  1915,  town  of  South  Brunswick  ordered  to  scrape,  paint  alid  re- 
pair a  bridge  ovfer  which  rfteet  railway  operated  under  an  agree- 
ment with  the  town  for  the  apportionm^t  of  the  terpense  of  re- 
pairs and  renewals  a^  reported  in  fonnet  Ritill^ad  Commissioners' 
Docket  No.  340;  railway  ordered  to  pay  |  of  ttie  dost  of  scraping 
and  painting  and  the  town  to  bear  all  additionM  cost. 

In  Re  Atlantic  Shore  R.  Co.  R.  R.  121,  J^n.  11,  ldl6,  the 
Maine  Commission  after  an  observation  and  consideration  of  tests 
of  numerous,  fenders  upon  electric  railways  cohdude^d  (1)  that  no 
fender  will  prevent  serious  injury  when  the  car  is  going  30  miles  an 
hour  or  more;  (2)  that  no  fender  will  prevent  derious  injury  un- 
less it  has  a  projecting  apron  Sufficient  to  retain  the  body  of  a  per- 
son struck;  (3)  that  a  fendet  is  of  little  use  unless  the  front  of  the 
car  is  protected  by  a  biitnper  to  minimize  the  injury  to  a  person 
thrown  by  thfe  fetider  against  the  front  of  the  cair;  (4)  that  a  fender 
is  not  ail  '^ttfechment  to  prevent  accidents*^  under  §  5,  chap.  231, 
Public  Laws  of  1915  unless  its  height  above  the  tail  can  be  quickly 
adjusted  to  meet  varying  conditions. 

Re  Atlantic  Shore  R.  Cb.  R.  R.  121,  Jan.  11,  1918,  aftet  ah  ex- 
amination  and  test  of  various  fendets  to  be  attached  to  electric  rail- 
way cars  purtuant  to  chapter  231,  Public  Laws  1915,  the  Commis- 
sion approved  the  Acme  fendfet  for  use  upon  passenger  cars  of  the 
above  railway  where  only  a  small  portion  of  its  tracks  ate  in  locali- 
ties in  which  thfe  high\*ray  is  level  with  the  rails,  and  approved  a 
^^pilot*^  ot  ''cow  catcher^'  as  at  present  used  upon  express  cars  and 
upon  freight  motors  if  used  on  public  streets,  and  directed  tlmt  Cxirs 
so  equipped  be  operated  under  instant  control ;  the  Commission  f  ur- 
P.U.R.1916F. 
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ther  held  that  when  a  car  was  hanled  no  fender  was  required  thereon 
but  if  pushed  without  fender  equipment  there  was  a  yiolation  of  the 
law. 

Re  Androscoggin  Electric  Co.  R.  B.  128.1,  Jan.  25,  1916,  order 
approving  equipment  of  electric  railway  cars  with  a  pilot  or  cow- 
catcher as  a  proper  type  of  f6nder  where  more  than  85  per  cent  of 
the  company^s  entire  run  was  on  a  private  right  of  way  entirely  out- 
side of  the  highway  and  almost  the  entire  balance  was  withhi  the 
cities  of  Lewiston  and  Portland  where  sp^d  was  limited  to  not  over 
8  miles  an  hour. 

Re  Androscoggin  River,  it.  R.  147,  April  18, 1916,  order  directing 
specified  reinforcement  for  a  bridge  over  the  Androscoggin  River  be- 
tween Brunswick  and  Topsham  and  for  a  bridge  over  the  branch 
of  the  river  known  as  the  **Gramijr  Hole  Stream"  in  Topsham  and 
providing  that  the  former  reconstruction  be  made  at  the  cost  of  the 
Lewiston,  Augusta  &  Waterville  Railway  Company,  and  that  the 
reconstruction  of  the  latter  bridge  be  borne  by  the  railway  company 
and  that  the  town  of  Topsham  contribute  $8bo  towards  sudi  work. 
Certificate  of  safety  granted  (October  7,  1916). 

Re  Lewiston,  A.  &  W.  Street  R.  Co.  R.  R.  No.  170,  July  11,  1916, 
order  approving  of  proposed  change  in  location  of  street  railway, 
and  authorizing  said  street  railway  company  to  construct  the  same. 

In  the  following  cases  the  Maine  Commission  approved  of  f enderft 
as  a  proper  attachment  devised  to  prevent  accid:etits :  Re  Bangor  R. 
&  Electric  Co.  R.  R.  124,  Aug.  25,  1916 ;  Re  Calais  Street  R.  Co.  R. 
R.  180.1,  Aug.  23,  1916;  Re  Waterville,  F.  &  0.  R.  Co.  R.  R.  187, 
Aug.  23,  1916;  Re  Fairfield  &  S.  R.  Co.  R.  R.  187.1,  Aug.  23,  1916; 
Re  Rockland,  S.  T.  &  St.  <J.  R.  Co.  R.  R.  188,  Aug.  23,  1916. 

Maryland,— 1S.e  United  R.  &  Electric  Co.  Case  No.  676,  Order  No. 
2545,  Dec.  4,  1915,  street  railway  ordered  to  make  certain  changes 
in  the  front  projecting  fenders  of  its  cars,  to  install  thereon  before 
December  31,  1916,  approved  automatic  wheel  guards  at  the  rate 
of  %2  o'  cars  operated  pefr  month,  to  equip  560  cars  with  vestibules 
and  doors  operating  folding  steps  at  the  rate  of  12  cars  per  month 
from  April  1, 1916  and  to  equip  all  new  cars  as  above. 

Re  United  R.  &  Electric  Co.  Case  No.  676,  Order  No.  2566,  Dec. 
16,  1915,  order  approving  proposed  type  of.  wheel  guard  equipment 
to  be  installed  upon  cars  pursuant  to  Order  No.  2545,  December  4, 
1915. 

Minnesota. — Re  Minneapolis,  St.  P.  R.  &  D.  Electric  Traction 
Co.  Nov.  16,  1915,  construction  of  shelter  roof  at  passenger  station 
with  clearance  of  15  feet  above  rails  approved. 

New  Jersey. — The  New  Jersey  County  board  of  ft^eholders  has 
no  power  to  require  a  street  railway  operating  on  a  plank  road  ac- 
quired by  the  county  to  change  the  location  of  its  tracks  against  its 
will,  where  the  tracks  are  not  dangerous  or  inconvenient  by  virtue 
P.U.R.1916F. 
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of  the  act  of  1906  (P.  L.  1906,  p.  57)  authorizing  the  county  to  re- 
build, change  the  grade  of,  improYe  and  widen  such  roads  and  to  agree 
with  any  street  railway  company  using  the  road  as  to  the  ^hare  of 
the  expense  to  be  borne  by  it  toward  such  improvement,  and  the  act 
1910  (P.  L.  1910,  p.  400)  providing  that  if  a  street  railway  company 
shall  change  the  location  of  its  tracks  at  the  request  of  the  board 
charged  with  the  maintenance  and  repair  of  the  highway,  the  com- 
pany shall  have  the  right  to  maintain  and  operate  its  tracks  in  the 
new  location  for  so  long  a  period  as  it  had  the  right  to  do  in  the 
former  location,  since  the  first  act  contemplates  an  agreement  and 
the  latter  a  request.  Public  Service  B.  C<J.  v,  Hudson  &  Essex  Coun- 
ties (1915)  —  N.  J.  Eq.  — ,  96  Atl.  98. 

New  York,  First  District. — In  Manhattan  Bridge  Three  Cent  Line 
v.  Brooklyn  &  N.  Kiver  E.  Co.  Case  No.  2063,  June  1,  1916,  the 
Brooklyn  and  North  Eiver  Railroad  Company  was  require^  to  dis- 
continue operation  of  cars  so  as  to  permit  passengers  to  be  transport- 
ed over  the  Manhattan  bridge  and  beyond  the  termini  thereof  for  a 
rate  of  fare  of  less  than  five  cents  for  a  continuous  ride. 

In  Re  Brooklyn  Heights  R.  Co.  Case  No.  1048,  June  22,  1915,  the 
New  York  Conmiission  for  the  First  District  rescinded  an  order  re- 
quiring certain  street  railways  in  the  boroughs  of  Brooklyn  and 
Queens  in  New  York  City  to  equip  their  cars  with  projecting  fenders 
of  an  approved  type  in  addition  to  the  wheel  guards,  upon  the 
grounds  that  any  projecting  fender  was  a  menace  to  cars  equipped 
with  efficient  wheel  guards;  that,  except  in  Washington,  D.  C.,  and 
in  the  case  of  the  respondent  railways,  no  railway  allows  the  use  of 
projecting  fenders  on  cars  equipped  with  efficient  wheelguards ;  that 
it  is  unjust  discrimination  to  require  respondent  to  use  projecting 
fenders  where  cars  in  other  boroughs  of  the  city  are  permitted  to  be 
operated  with  only  wheel  guards,  and  that  the  Commifision  should 
not  be  used  to  make  a  market  for  patented  equipment  at  the  expense 
of  service  corporations. 

Re  All  Street  R.  Corp.  Case  No.  2102,  June  29,  1916,  street  rail- 
way companies  ordered  to  equip  a  sufficient  number  of  cars  with  brake 
shoes  or  other  device  in  order  to  determine  whether  such  brake  shoes 
or  other  device  is  practicable  for  use  on  cars. 

Re  Brooklyn  Heights  R.  Co.  Case  No.  1048,  July  6,  1916,  order 
approving  type  of  wheel  guard,  known  as  the  "H.B.  life  guard." 

Re  Railroad  &  Street  R.  Cos.  Case  No.  2095,  July  27,  1916,  order 
requiring  periodical  inspection  of  elevated  structures  and  bridges. 

Re  Union  R.  Co.  Case  No.  2124,  Aug.  3,  1916,  order  directing 
railway  company  to  rebuild  with  new  rails  both  of  its  tracks  on 
Jerome  Avenue  between  Kingsbridge  Road  and  Woodlawn  Avenue 
in  New  York  City.  The  tracks  at  the  crossing  at  Mosholu  Park- 
way and  at  the  curve  at  Minerva  Place  were  excepted  from  the 
above  order  by  a  supplemental  order  of  September  6,  1916. 
P.U.R.1916F. 
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Ee  Third  Ave.  E.  Co.  Case  No.  2114,  Ang.  8,  1916,  order  direct- 
ing railway  company  to  rebuild  with  new  rails  all  of  its  tracks  on  Am- 
sterdam Avenue  from  Manhattan  Street  to  the  terminal  loop  at 
Fort  George  Avenue  and  Audubon  Avenue. 

New  York,  Second  Disti'ict, — Colonic  Improv.  Asso.  v.  Schenectady 
E.  Co.  Case  No.  4587,  Jan.  25,  1916,  order  vacating  provisiona  of 
paragraph  2  of  order  of  January  5,  1915,  and  providing  that  the 
equipment  of  a  portion  of  an  electric  railway  line  with  a  signal  sys- 
tem in  accordance  with  paragraph  3  of  such  order  shall  be  a  full 
compliance  therewith,  where  a  more  practical  system  had  been  de- 
vised since  the  date  of  such  order. 

Be  New  York  State  E.  Co.  Case  No.  5558,  June  21,  1916,  ap- 
proval of  the  construction  of  a  single  track  extension  of  electric 
railway  in  the  city  of  Utica,  from  James  Street  to  Elm  Street  and 
also  a  single  track  extension  of  its  railway  on  Neilson  Street. 

Be  New  York  State  E.  Co.  Case  No.  6373,  Aug.  16,  1916,  ap- 
proval of  the  construction  of  a  second  track  in  Euclid  Avenue,  Syra- 
cuse, and  approval  of  the  exercise  of  franchises  therefor. 

Be  New  York  State  E.  Co.  Case  No.  5534,  Aug.  16, 1916,  approval 
of  the  construction  and  maintenance  of  an  additional  track  on  Oak 
Street. 

Ee  Westchester  Street  E.  Co.  Case  No.  5642,  Sept.  7,  1916,  ap- 
proval of  declaration  of  abandonment  of  a  portion  of  street  railway 
in  the  town  of  Greenburgh  known  as  the  Mount  Calvary  line. 

Ee  International  E.  Co.  Case  No.  5674,  Sept.  12,  1916,  order 
granting  permission  for  the  construction  of  an  extension  of  street 
railway  and  to  double  track  certain  of  its  lines  in  the  city  of  Lock- 
port,  i 

Oregon. — Ee  (Jeneral  Eegulations,  P-474,  June  26,  1916,  order 
directing  the  observance  of  specified  rules  and  regulations  govern- 
ing side  and  overhead  clearances  on  railroads  and  street  railroads  in 
Oregon.  Order  modified  so  as  to  permit  construction  of  certain  via- 
ducts by  city  of  Portland  of  less  than  minimum  clearance  prescribed 
in  order. 

Pennsylvania. — Sensenig  v.  Lancaster  &  Y.  Furnace  Street  E. 
Co.  Complaint  Docket  No.  260,  Nov.  16,  1915,  street  railway  com- 
pany ordered  to  make  various  repairs  to  bridges  and  roadway^ 

Rhode  Island. — Ee  Ehode  Island  Co.  No.  299,  Aug.  23,  1916,  or- 
der authorizing  railroad  company  to  lay  and  maintain  a  track  in 
Cranston  Street  across  certain  streets  and  highways  at  grade  in  the 
city  of  Cranston. 

Trial 

Illinois. — A  challenge  to  the  array  was  properly  overruled  and 
the  case  was  properly  suomitted  to  a  jury  selected  from  the  regu- 
lar panel  of  the  term  of  court  at  which  the  case  was  tried,  notwith- 

P.U.R-lfllBF. 


Digitized  by 


Google 


1102  APPENDIX. 

standing  the  case^  a  condemnation  proceeding,  <  was  originally  set 
for  trial  in  vacation,  but  without  objection  it  was  continued  to  a  regu- 
lar term  of  court,  and  frcHn  term  to  term  until  it  was  finally  tried, 
and  the  motion  challenging  the  array  was  not  suppori;ed  by  affidavit 
and  there  was  no  evidence  of  any  irregularity  in  drawing  the  jury. 
Alton  &  S.  E.  Co.  V.  Vandalia  B.  Co.  (1916)  —  lU.  — ,  111  N.  E. 
531. 

Valuation. 

a.  In  general. 

b.  Paving  over  mains. 

c.  Overhead  expenses. 

d.  Property  not  in  use. 

e.  Land. 

f .  Value  of  various  utility  properties. 

g.  Going  value. 

a.  In  general. 

California. — In  Re  Venice  of  America  Water  Co.  Decision  No. 
3067,  Application  No.  1921,  Jan.  26,  1916,  upon  a  security  issue 
valuation  the  California  Commission  held  that  the  reservation  in 
deeds  of  lots  in  a  large  tract  of  the  right  to  lay  service  pipes  on 
private  property  was  not  an  asset  of  great  value  where  the  rights 
had  been  rarely  used  and  the  utility  had  a  constitutional  right  to  use 
the  streets  for  its  mains  and  the  privilege  of  laying  service  pipes  in 
private  property  is  necessarily  given  by  the  owner  in  order  to  pro- 
cure service. 

Illinois, — An  average  value  of  $50  per  station  for  6  individual 
telephones,  12  two-party  telephones  and  394  multi-party  rural  tele- 
phones was  held  not  excessive.  Re  Boone  County  Rural  Teleph.  Co. 
No.  3605,  Dec.  2,  1915. 

In  Re  Saline  Electric  Co.  No.  4465,  Jan.  19,  1916,  the  Illinois 
Commission  said :  "In  determining  a  value  upon  which  to  base  an 
issue^of  securities  in  this  particular  case,  the  Commission  does  not 
admit  that  the  method  is  proper,  nor  the  amount  correct,  for  a  rate- 
making  procedure,  which  involves  a  far  more  intricate  analysis  of  the 
elements  which  enter  into  the  question  of  fixing  fair  and  reasonable 
rates  of  charge  for  utility  service.^' 

A  rate  valuation  is  not  affected  by  failure  to  allow  for  additions 
and  betterments  made  between  the  actual  date  of  the  valuation  and 
the  date  of  the  order  fixiug  rates,  where  the  valuation  date  represent 
typical  normal  conditions,  and  an  increased  value  would  be  offset  by 
increased  operating  expenses  and  depreciation  accruing  prior  to  the 
P.U.R.1916F. 
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order.  Belleville  v.  St.  Clair  County  Gas  &  E.  Qo.  No.  2237-B 
(First  Supplement)  March  29, 1916. 

Indiana. — South  Bend  v.  Indiana  &  M.  Electric  Co.  Nos.  643  and 
569,  Feb.  23,  1916,  cost  and  expense  necessarily  incurred  in  the  in- 
vestigation of  the  value  and  bulk  of  the  property  and  auditing  the 
books  of  an  electric  utility  found  to  be  $6,680.57,  and  such  sum  or- 
dered paid  by  the  utility  pursuant  to  stipulation. 

Under  the  Indiana  Public  Utilities  act  the  Commission  is  re- 
quired to  value  the  property  in  authorizing  the  issuance  of  securities 
and  in  passing  upon  the  consideration  for  the  sale  without  regard  to 
the  price  paid  for  it  at  a  receiver's  sale.  Re  Ft.  Wayne  &  D.  Traction 
Co.  No.  2296,  June  22,  1916. 

Massachusetts, — In  Re  Provincetown  Light  &  P.  Co.  Jan.  13, 1916, 
the  Massachusetts  Board  of  Gas  &  Electric  Light  Commissioners 
authorized  the  issue  of  capital  stock  for  the  acquisition  of  an  electric 
light  and  power  plant  at  the  price  paid  for  the  property  at  fore- 
closure, but  valued  somewhat  higher,  plus  the  amount  expended  for 
a  steam  turbine  generating  plant  and  other  additions,  and  to  pro- 
vide suflScient  working  capital,  although  tiie  generating  station  origi- 
nally purchased  was  shut  down  upon  the  completion  of  the  pew 
steam  turbine  generating  station  with  little  likelihood  of  its  being 
used  except  as  a  reserve,  the  old  statiop  was  built  upon  leased  ground 
and  no  allowance  was  made  in  the  appraisal  submitted  for  its  possible 
abandonment  at  the  end  of  the  term. 

Missouri, — ^The  book  value  alone  cannot  be  regarded  as  a  reliable 
index  of  the  rate-making  value  of  a  gas  plant  constructed  piecemeal 
during  a  period  of  years  and  the  result  of  a  merger  and  consolida- 
tion, as  such  property  is  subject  to  depreciation,  appreciation  and 
duplication;  but  may  be  considered  witii  other  facts  as  a  check  on 
the  valuation  base  of  reproduction  new  less  depreciation.  Mar- 
shall V.  St.  Joseph  Gas  Co.  Cases  Nos.  293,  455,  and  533,  decided 
Nov.  27,  1915,  rehearing  finally  denied  Feb.  23,  1916. 

In  Clinton  Light  &  Water  Co.  Case  No.  512,  Jan.  16,  1916,  the 
theory  of  the  cost  of  reproduction  new  less  depreciatijon  was  applied 
in  a  rate  valuation  of  waterworks  where  there  was  no  reliAble  infor- 
mation in  the  company^s  books  as  to  the  amount  invested. 

New  York,  Second  District. — Board  of  Trade  v.  Mountain  Home 
Teleph.  Company,  Case  No.  4418,  Sept.  30,  1915,  the  present  value 
of  the  property  used  in  pubUc  service  is  the  proper  basis  for  rate 
making  purposes  and  this  is  immaterial  whether  the  property  was 
originally  acquired  by  the  invesVnent  of  eamipgs  or  by  gift. 

Ohio.— In  Re  Mauntler  Brps.  Co.  No.  635,  May  4,  1916,  it  was 
held  that  cash  rentals  paid  for  land  from  which  gas  or  oil  was  pro- 
duced should  not  be  allowed  in  a  valuation  proceeding  but  should  be 
treated  as  an  operating  expense. 

Oklahoma.— The  fixing  of  the  value  of  the  property  of  interstate 
P.U.R.1916F. 
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carriers  by  the  Interstate  Commerce  Commission,  pursuant  to  section 
19- A  of  the  Federal  act  to  regulate  commerce,  does  not  deprive  the 
Oklahoma  Commission  of  power  to  compel  an  interstate  railroad  to 
file  a  report  of  the  original  cost  of  property  in  Oklahoma.  Thompson 
V.  Atchison,  T.  &  S.  F.  K.  Co.  Cause  No.  2283,  Oct.  6, 1916. 

b.  Paving  over  mains. 

Illinois. — The  cost  of  cutting  and  replacing  pavement  in  installing 
telephone  conduits  should  be  included  in  a  rate  valuation;  but  paving 
not  cut  and  replaced  should  not  be  included.  Be  De  Kalb  Coimtv 
Teleph.  Co.  No.  3550,  July  13,  1916. 

Missouri. — The  cost  of  paving  over  mains  and  service  should  be 
included  in  the  cost  of  reproduction  new  less  depreciation  of  a  gas 
plant  only  to  the  extent  that  the  pavement  was  actually  disturbed 
in  the  construction  of  the  plant.  Marshall  v.  St.  Joseph  Gas  Co. 
Cases  Nos.  293,  455,  and  533,  decided  Nov.  27,  1915,  rehearing 
finally  denied  Feb.  23, 1916. 

c.  Qverhead  expenses. 

California, — ^An  allowance  of  3  per  cent  was  made  for  interest  dur- 
ing construction  in  estimating  the  reproduction  cost  of  a  street  rail- 
way being  based  upon  a  rate  of  6  per  cent  for  one-half  the  one  year 
construction  period.  Re  Monterey  &  P.  G.  E.  Co.  Decision  No.  3287, 
Case  No.  315,  April  27,  1916. 

An  allowance  of  5  per  cent  rather  than  2  per  ^  cent  was  made  for 
miscellaneous  costs  in  estimating  the  reproduction  cost  of  a  small 
street  railway.  Ee  Monterey  &  P.  G.  E.  Co.  Decision  No.  3287, 
Case  No.  316,  April  27,  1916. 

An  allowance  of  5  per  cent  was  made  for  engineering  in  estimat- 
ing the  reproduction  cost  of  a  street  railway.  Ee  Monterey  &  P.  6. 
E.  Co.  Dec.  No.  3287,  Case  No.  316,  April  27,  1916. 

Colorado, — In  Arvada  v.  Arvada  Electric  Co.  Case  No.  42,  April 
27,  1916,  the  Colorado  Commission  in  an  electric  rate  valuation  al- 
lowed 7  per  eent  for  overhead  divided  as  follows :  Engineering  and  , 
superintendence  5  per  cent,  legal  and  organization  2  per  cent,  insur- 
ance during  construction  2  per  cent,  contingencies  and  omissions  3 
per  cent. 

Rhode  Island, — An  allowance  of  12  per  cent  of  the  actual  con- 
struction cost  of  extensions  for  electric  service  was  made  to  cover  en- 
gineering, superintendence,  interest  during  construction  and  contin- 
gencies in  ascertaining  the  extension  investment  upon  which  the 
utility  was  entitled  to  a  return.  Chase  v.  Bay  State  Street  B.  Co. 
No.  26,  Dec.  29,  1915. 
P.IT.H.1916F. 
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d.  Property  not  in  use. 

Cdlifomia. — ^Easier  v.  Southern  California  Edison  Co.  Decision 
No.  3093,  Case  No.  699,  Feb.  14,  1916,  the  California  Commission 
included  the  value  of  a  gas  generating  plant  as  part  of  the  operative 
property  of  the  utility  for  rate-making  purposes  where  there  was  a 
possibility  of  failure  of  a  natural  gas  supply,  and  interrupticms  of 
gas  supply  have  resulted  in  the  past  and  may  occur  in  the  future  as 
the  supply  is  largely  dependent  upon  the  natural  gas  delivered  from 
the  Midway  gas  field  through  a  long  transmission  line.  As  it  also 
appears  that  the  holders,  boilers  and  compressors  located  at  Venice 
are  necessary  even  if  the  generators  are  not,  and  there  would  be  a  re- 
duction in  the  cost  of  gas  of  only  about  2.4  cents  per  thousand  cubic 
feet  sold  or  a  change  in  the  net  return  computed  of  4  per  cent,  if  these 
unnecessary  items  were  excluded,  the  Commission  declined  to  de- 
crease existing  rates  on  these  grounds. 

Missouri. — ^Marshall  v.  St.  Joseph  Gas  Co.  Cases  Nos.  293,  456, 
and  533,  decided  Nov.  27,  1915,  rehearing  finally  denied  Feb.  23, 
1916,  it  was  held  that  the  value  of  the  water  gas  part  of  an  artificial 
gas  plant  used  for  breakdown  or  standby  service  to  a  natural  gas 
plant  should  be  included  in  the  natural  gas  rate  valuation. 

Montana. — In  a  rate  valuation  of  an  electric  utility,  a  nominal 
value  was  allowed  for  land  occupied  by  a  discontinued  power  house 
that  might  be  of  slight  use  for  storage  purposes.  Plains  v.  Plains 
light  &  Water  Co.  Docket  527,  June  20, 1916. 

e.  Land. 

Washington. — ^The  utility  factor  should  not  be  considered  in  valu- 
ing water  shed  property  for  rate  making.  Public  Service  Commis- 
sion V.  Puget  Soxmd  International  E.  &  P.  Co.  No.  1851,  April  12, 
1916,  citing  Minnesota  Rate  Cases  (Simpson  v.  Shepard)  (1912) 
230  U.  S.  352,  57  L.  ed.  1511,  48  L.R.A.(N.S.)  1151,  33  Sup.  Ct. 
Rep.  729,  Ann.  Cas.  1916A,  18. 

f.  Value  of  various  utility  properties. 

California. — ^In  Re  Corcoran  Mill  &  Warehouse,  Decision  No.  2991, 
Application  No.  1979,  Dec.  24,  1916,  the  California  Commission  au* 
thorized  an  issue  of  capital  stock  of  $10,000  for  the  purpose  of  pur- 
chasing a  warehouse  testified  to  be  worth  $10,000,  irrespective  of  any 
alleged  intangible  values  although  such  warehouse  was  built  upon 
land  under  lease  from  year  to  year. 

In  Re  Tidewater  Southern  R.  Co.  Decision  No.  3138,  Case  No.  584, 
March  3,  1916,  the  following  values  were  fixed  for  general  purposes 
by  the  Commission  on  its  initiative  in  determining  the  various  ele- 
ments entering  into  the  value  of  the  railway's  property:  $1,285,- 
P.U.R.1916F.  70 
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429.94  for  the  cost  of  operative  and  aonoperative  property  considered 
as  a  steam  road  prior  to  electrification  and  $1,306,618.32  considered 
as  an  electric  road,  the  selection  between  the  two  amounts  being  left 
to  future  proceedings  in  which  the  valuation  may  be  used  for  specific 
purposes;  $6^4,026.26  for  the  reproduction  cost  for  operative  prop- 
erty; $92,809.49  for  the  reproduction  cost  of  nonoperative  property; 
$623,377.19  for  the  reproduction  cost  less  depreciation  of  operative 
property;  $90,166.49  for  the  reproduction  cost  less  depreciation  of 
nonoperative  property,  all  of  the'  values  being  as  of  June.  30,  1914. 
An  allowance  of  7  mills  per  ton  per  mile,  and  not  the  full  commer- 
cial tariff  rates,  was  used  in  finding  the  cost  of  hauling  material  over 
^.he  line  itself,  in  finding  the  original  cost.  For  similar  valuations 
of  other  railroads  in  California,  see  Be  Central  P.  R.  Co.  P.U.R. 
1916B,  845,  and  note  at  page  894. 

Re  Carmichael  Irrig.  Dist.  Application  No.  2102,  Decision  No. 
3260,  April  7,  1916,  value  of  water  system  owned  by  D.  W.  Car- 
michael to  be  purchased  by  the  above  named  water  district  fixed  at 
$14,200. 

Re  Carmichael  Irrig.  Dist.  Decision  No.  ^266,  Applicaticm  No. 
2101,  April  19,  1916,  value  of  water  system  owned  by  L.  A.  Hilbom 
to  be  purchased  by  the  above  named  irrigation  district  fixed  at  $7,- 
500.  District  not  having  funds  to  permit  the  completion  of  the  sale, 
authority  to  lease  the  system  for  six  months  was  granted  (May  6, 
1916). 

In  estimating  the  reproduction  cost  less  depreciation  of  a  street 
railway  the  scrap  value  of  trolley  wire  was  fixed  at  25  per  cent  and 
the  scrap  value  of  feeder  wire  was  fixed  at  40  per  cent  of  the  cost.  Re 
Monterey  &  P.  G.  R.  Co.  Decision  No.  3287,  Case  No.  315,  April 
27, 1916. 

In  a  rate  valuation  pf  a  utility  furnishing  water  for  irrigation,  do- 
mestic, and  mining  purposes  where  the  system  has  fulfilled  its  origi- 
nal purpose  for  hydraulic  mining,  only  such  valuation  will  be  al- 
lowed' as  if  the  system  had  been  originally  built  for  present  needs. 
Re  Happy  Valley  Land  &  Water  Co.  Decision  No.  3212,  Application 
No.  1964,  March  30,  1916.  Language  modified, so  as  to  avoid  mis- 
construction, by  Decision  No.  3378,  May  26,  1916. 

District  of  Columbia, — Re  East  Washington  Heights  Traction  R. 
Co.  Formal  Case  No.  45,  P.  XT.  C.  No.  1625-6,  Aug.  24,  1916,  re- 
production cost  of  the  property  of  a  utility  found  to  be  $34,978.59 ; 
reproduction  cost  less  depreciation  $28,009.13 ;  that  there  had  been 
expended  in  the  construction  and  equipment  of  the  utility  as  shown 
by  its  record  $58,020.46  upon  which  there  was  found  an  accrued 
depreciation  of  $6,969.46. 

Illinois.— In  Re  Alhambra  Mut.  Teleph.  Co.  No.  4277,  March.  10, 
1916,  for  rate-making  purposes,  the  property  of  a  telephone  com- 
]mny  was  valued  at  $7,800  where  the  reproduction  cost  new  of  the 
P.U.'R.1916F. 


Digitized  by 


Google 


APPENDIX.  Ii07 

property  less  depreciation  was  $6,965^  but  during  construction  some 
labor  was  donated  and  the  actual  construction  cost  was  lower  than 
fetrictly  reproduction  costs. 

In  Ee  People's  Teleph.  &  Teleg,,Co.  No.  3B44,  June  5,  1916,  the 
rate-making  value  of  the  utility  was  fixed  at  $100,000,  after  consider- 
ing all  of  the  evidence,  the  original  cost,  the  investment,  the  present 
condition  of  the  physical  plant,  the  amount  that  should  be  allowed 
for  overhead  and  working  capital,  and  taking  into  consideration  that 
the  plant  was  in  successful  operation  and  a  going  concern. 

Ee  De  Kalb  County  Teleph.  Co.  No.  3550,  July  13, 1916,  rate-mak- 
ing  value  of  property  fixed  at  $300,000. 

Indiana. — ^Richmond  v.  Richmond,  Light,  Heat  &  P.  Co.  No.  1459, 
Feb.  16,  1916,  order  fixing  $38,836  as  the  value  of  the  extensions 
and  betterments  made  to  the  property  of  the  Richmond  Light,  Heat 
k  Power  Company* including  materials  and  supplies  on  hand  smce 
the  former  appraisal  made  by  the  Commission. 

Jones  v.  Connersville  Teleph.  Co.  No.  1179,  Aug.  11, 1916,  present 
value  of  the  property  of  the  telephone  compAny  fixed  at  $124,780 
which  included  an  allowance  of  $1,^00  for  working  capital  and  an 
allowance  of  $5,000  for  going  vahie. 

Missouri, — Marshall  r.  St.  Joseph  Gas  Co.  Cases  Nos.  293,  466, 
and  633,  decided  Nor.  27,  1915,  rehearing  finally  denied  February 
23,  1916,  in  fixing  the  book  value  of  a  gas  plant  for  use  in  rate-mak- 
ing, an  allowance  of  %2  the  annual  grosd  revenue  was  made  for 
working  capital,  amounting  to  $30,000,  including  supplies  on  hand 
estimated  at  $19,266.35,  the  entire  book  value  bemg  $1,732,959.92. 

Re  Clinton  Light  &  Water  Co.  Case  No.  512,  Jan.  16,  1915,  rate- 
making  value  of  waterworks  fixed  at  $65,000,  considering  the  plant 
as  a  going  concern,  and  including  engineering,  supervision  and  in- 
terest during  construction,  organization  und  general  expenses,  legal 
expenses,  contingencies,  insurance,  general  contractor's  profit,  pro- 
motion and  other  development  expenses,  working  capital  and  includ- 
ing all  other  elements  of  value,  tangible  and  intangible. 

Ohio. — Re  Mauntler  Bros.  Co.  No.  635,  May  4,  1916,  in  natural 
gas  valuation  of  $44,757.53,  reduction  of  an  allowance  for  overhead 
charges  from  $5,239.24  to  $3,503.82,  and  of  allowance  for  cost  of 
securing  business  from  $2,490  to  $750. 

Re  Homp  Teleph.  Co.  No.  258,  Aug.  15,  1916,  valuation  of  the 
pj-operty  of  the  two  companies  fixed  as  follows:  Total  reproduction 
value  of  $155,463.85,. less  a  total  accrued  depreciation  of  $31,281.18, 
or  a  total  preset  value  of  $124,182.67. 

Re  Cleveland  Teleph.  Co.  No.  194,  Aug*  24,  1916,  valuation  of 
property  of  utility  fixed  aa  follows:  Total-  reproduction  value  of 
$8,264,202.96,  less  total  accrued  depreciation  of  $663,439.47,  or  a 
total  present  value  of  $7,600,763.49. 

In  Re  Central  .DisL  Teleph.  Co.  Formal  Complaint  No*  645,  Aug. 

P.U.R.1916F. 
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28,  1916,  the  final  valuation  of  the  combined  properties  of  the  Cen- 
tral District  Telephone  Company,  Washington  Telephone  Company, 
Jefferson  Telephone  Company,  Belmont  Telephone  Company,  Union 
Telephone  Company  and  The  Woodfield  Telephone  Company  was 
determined  at  the  sum  of  $1,580,377.75  reproduction  value,  depre- 
ciation $238,628.49,  making  tiie  present  final  value  tiie  sum  of 
$1,341,749.24. 

g.  (Joing  value. 

Colorado. — In  Arvada  v.  Arvada  Electric  Co.  Case  No.  42,  April 
27,  1916,  the  Colorado  Commission's  engineer  in  an  electric  rate 
valuation  added  to  the  physical  properties  of  the  company  10  per 
cent  to  cover  the  cost  of  developing  the  business  and  its  going  value. 

Indiana. — In  Jones  v.  Connersville  Teleph.  Co.  No.  1179,  Aug. 
11,  1916,  the  Commission  said:  "There  were  practically  no  early 
losses,  and  if  money  was  expended  in  building  up  the  business  there 
was  still  a  fair  return  upon  the  investment.  A  study  of  the  above 
table  will  show  that  the  revenue  derived  from  the  operaticm  of  this 
properly  was  sufficient  to  pay  operating  and  depreciation  expense, 
pay  dividends,  and  create  a  handsome  surplus.  It  must  then  be  mani- 
festly clear  to  all  that  this  property  is  worth  more  than  the  mere  cost 
of  construction,  and  such  value  is  termed  the  intangible  or  going 
value.  Under  all  the  facte  and  circumstances  surrounding  the  case, 
we  are  of  the  opinion  that  the  Connersville  Telephone  Company  is 
entitled  to  an  intangible  or  going  value  amounting  to  $5,000,  and  it 
is  so  found,  determined  and  fixed.'' 

Missouri. — No  allowance  can  be  made  for  going  concern  value  in 
a  rate  valuation  of  a  gas  plant  that  has  been  unprofitable  for  10 
years  on  account  of  voluntwy  rates,  although  made  to  forestall  com- 
petition; and  no  allowance  can  be  made  for  the  Cost  of  developing 
the  business,  based  upon  estimated  losses,  since  losses  are  not  prop- 
erty and  cannot  be  vidued  as  such  in  valuing  only  the  property  actu- 
ally used  in  the  public  service.  Marshall  v.  St.  Joseph  Gas  Co.  Cases 
Nos.  293,  455,  and  533,  decided  Nov.  27,  1915,  rehearing  finally 
denied  Feb.  23,  1916. 

Witnesses. 

Illinois. — Excluding  testimony  of  a  witness  as  to  the  damage 
caused  by  a  railroad  crossing  another  railroad  at  grade  upon  the 
ground  that  he  had  not  qualified  as  an  expert  was  not  error,  where 
he  was  not  a  practical  railtead  man  and  did  not  base  his  testimony 
upon  his  general  knowledge  of  the  crossing  and  its  condition  and 
surroundings,  but  upon  the  manner  in  which  the  capital  stock  and  se- 
curities of  the  road  would  be  affected  by  the  crossing.  Alton  ft  S. 
R.  Co.  V.  Vandalia  E.  Co.  (1916)  271  IlL  568,  111  N.  B.  581. 
P.U.R.1916F. 
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ABAHDOHED  PROPERTT, 

Allowance  for,  in  valoaiion,  see  VALUAiioif ,  28. 

Abstract  of  case  on  abandonm^it  by  railroad  of  its  right  of  way. 
Appendix,  p.  903. 

J^AAHBOHMEKT  OF  8EBVIOE. 

See  generally,  Sesvigb,  21,  22,  42. 

Jurisdiction  of  Commission  to  anthorice,  see  Sebviob,  8-12. 

ABUTTIKG  OWNERS. 

Consideration  of  contract  to  giye  s^ryice  in  exchange  for  right  of 
way  in  passing  upon  the  sabstitation  of  motor  bos  service  for 
street  car  serrice,  see  Seeviob,  10. 

AOOIBEKT8. 

Abstract  of  cases  on  roles  relatiye  to  reports  of,  Appendix,  p.  008. 

Aocotmrnfo. 

Abstract  of  eases  on,  Appendix,  p.  004. 

AOORXnSD  DEFIOIT. 

Affecting  measure  of  cost  of  developing  business,  see  YALUATlOlfy 
88. 

ACORUEB  DEPRBOIATIOH. 

See  Dbpbbciation. 

AOQUniTION. 

Method  of  fixing  compensation  to  be  paid  by  a  municipality  for 
property  of  a  utility,  see  Municipal  PiAim. 

ACnOKS. 

Misjoinder  of,  m  groimd  for  quashing  tenriee  of  summons,  see 
Pabiibb,  & 

ADDinOHS. 

See  BVITEBMSNTS. 

ADMI88IOH8. 

Reparation  where  utility  admits  rate  is  excessive,  see  Bkpabation, 
2. 
PiU.R.1916F.  1100 


Digitized  by 


Google 


1110  INDEX. 

AGKEEMENTS. 

See  CONTHACTB. 

AIB  VALVES. 

Water  utility  required  t^  fj^ffp^  %>  prevent  loss  of  water,  see 
Service,  47. 

ATiABAMA. 

Power  of  Ck>mid88im  to  <Mrder  physical  connection  kitniua  rail* 
roads  without  hearing  evidence,  see  Sebviob,  13. 

ALL-NIOBT  8EBVIOB.' 

All-night  electric  service  in  a  small  village  see  Sbbyioie^  82. 

AMORTIZATIOH. 

Of  eoet  of  flnaneing,  see  Yaxjjatiois,  Hk 

AHNUAIi  DEPBEOIATIOH. 

See  D8PBKGIATI01T. 

ANSWEB. 

See  Plbadino. 

APARTMENT  HOU«E8. 

Right  to  require  electric  company  to  serve  apartment  hoase  being 
served  by  contract  with  another  company,  see  Sw^nn^  ZU 

APPEAI.  AND  REVIEW. 

See  also  Cebtiobabl 

Abstract  of  case  on,  Appendix,  p.  906. 

1.  Appeals  to  the  Kentucky  court  of  appeals  from  Judgments  of 
less  than  $500,  exclusive  of  interest  and  eosU^  VHiet  lit  ^lisiaiseed  where 
leave  to  appeal  has  not  been  granted.  Louisville  &  K.  B.  Co.  v.  Qreen- 
brier  DistUlery  Co.  (Ky.)  508. 

2.  A  petition  for  rehearing  on  an  order  in  procndiqgs  Initiated 
l^  a  utility  must  be  dismissed  if  not  ntade  before  the  effective  date 
specified  therein,  under  $  4&  of  the  California'  ast|  requirii^  such  pe- 
titions to  be  made  before  the  effective  date  of  the  order,  although  filed 
in  compliance  with  §  61a  of  the  statute  providing  that  an  oNer  of  'tbe 
Commission  does  not  take  effect  until  twen^  4f^  after  service,  since 
the  latter  statute  applies  only  to  orders  in  proceedings  a^aiflst  a  pub- 
lic utility.    Clemmons  v.  Railroad  Commission  (Cal.)  469. 

3.  That  the  Commission  may  decree  that  an  order  shaH  he  tCeetive 
within  such  a  short  time  that  it  is  impossible  to  petition  lor  a  rehearing 
does  not  prevent  the  application  of  §  66  of  the  Public  Utilities  act, 
providing  that  no  court  review  shall  be  had  unless  apf>Uoatfton  lor  a 
rehearing  is  made  to  the  Commission  before  the  effective  date  of  the 
order.    Clemmons  v.  Railroad  Commission   (Cal.)  469. 

4.  It  cannot  be  urged  on  appeal  from  an  order  requiring  a  iMg^ 
P.U.R.1916F. 
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APPEAL  AND  "REVIEW --continued, 

distance  and  lockl  telephone  t6  cdlHrie^t  to  phjAM  actntitsMtm  tHth  the 
eicchangfe  of  a  local  ccfihpktty  for  lotk^-didtalice  sef\ric«  to  Hhe  latter,  that 
the  local  business  of  the  former  will  be  destrbjed,  unless  supporting 
evidence  has  been  introduced  and  proper  findings  of  fact  procured. 
MUbank  ▼.  Dakota  C.  Teleph.  Ck).  (S.  b.)  562. 

5.  Physical  connection  of  the  lo^  exelnsige  of  a  local  and  long- 
distance telephone  company  with  the  exchange  of  a  local  company  will 
not  be  required  for  interchange  of  Icteai  calls,  dn  tite  foHner^  appeal 
from  an  order  requiring  the  connc^ction  for  long  distance  onl^,  mitt^ 
such  relief  was  not  ariced  by  the  pleadings  although  jttfttiftM  by  Hkt 
findings  of  facti    Milbank  y.  Dakota  C.  Tele|»h.  Co.  (S.  D.)  662. 

AFPORTIONMBHT. 

I.  In  case  of  a  single  utUity,  i— d. 
a.  Street  railway s,  i. 
h.  Telephones,  9, 
o.  Water,  3* 
II,  In  case  of  joint  enterptise,  4,  6, 
a.  ^ower  of  Con%niission,  4. 
h.  Cost  of  eoctensions,  5. 

Abstract  of  eases  on,  AF^Ein>iz,  p.  dOtt. 

I.  In  case  of  a  single  uMitg. 

a.  Street  railways. 

1.  It  is  improper  to  charge  an  unprofitable  street  4ar  HA*  ^tUkm 
Oh  the  per-ear  t>r  «ar-hour  basts  with  Its  full  pr6|M>rtionate  ihare  of 
the  taxes,  rentals,  or  overhead  ekpeosee;  since  if  tiie  Une  is  not  pay- 
ing, it  would  not  be  assessed  for  taxation  at  the  same  proportionate 
value  as  other  portions  of  the  system  that  were  payings  UAr  WdUtd  as 
much  tentai  be  paM  for  it  ••  for  fMtying  portiena  ef  the  s^utant.  Re 
CliarleMtti  IttUt^ttrban  R.  Co.  (W.  Va.)  8S8. 

h.  Telephones, 

2.  The  total  operating  expenses  of  a  telephone  plant  were  appor- 
tioned 76  per  cent  to  city  subscribers  and  24  per  cent  to  rural  sub- 
scriber^ it  appearing  that  the  calls  originating  on  the  lines  were  about 
equal,  and  that  88  per  cent  of  the  lines  were  city  and  12  per  cent  rural. 
Re  Bucher  (IlL)  501. 

o.  Water, 

3.  The  time  of  general  oflScers  of  a  water  company  should  be  prop- 
P.U.R.1916F. 
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APPORTIONMENT— ooi»*fiMi#d. 

erly  apportioned  between  oonstraction  and  replaeenieBis,  in  Miinuiting 
maintenance  and  operating  expenses  in  a  rate  case.  San  Anielmo  t» 
Marin  Water  &  P.  Co.  (CaL)  782. 

II.  In  case  of  joint  enterprise. 

I 
a.  power  of  Commiaai&n,  \ 

4.  Hie  Colorado  Commisuon,  in  ordering  the  elimination  of  a 
grade  croesing,  has  no  power  to  apportion  to  the  county  or  municipally 
any  part  of  the  expense.    Be  Colorado  &  S.  R.  Co.  (Colo.)  730. 

b.  Co9t  of  extensions, 

6.  The  amount  required  to  be  guaranteed  by  appliomts  for  a  rural 
electric  extension  should  be  apportioned  between  them  according  to 
their  usee  and  needs.  Churchill  v.  Winthrop  &  W.  Light  &  P.  Co.  (Me.) 
762. 

APPRECIATIOlf. 

In  value  of  land,  see  VALUATioif,  21,  22. 

ARBITRART  POWEB* 

Statute  authorizing  C!ommission  to  a^ard  reparation  as  exerdse  o^ 
see  Constitutional  Law,  9. 

ARTICLES  OF  A880CIATI0H. 

Reorganization  plan  and  agreement  regarded  as  part  of  neur 
articles  of  association,  see  Rbobganizatiok,  2. 

ASOiaiTAIllMEKT. 

Of  value,  see  Valuation. 

I 
ASSIONMEirr. 

Validity  of  assignment  of  a  franchise  without  securing  ooosent 

of  Commission,  see  €k>iaaB8iON8»  4. 

ATTOBIIETS. 

Security  issue  to  capitalize  counsel  fees,  see  Sbuubiti  Issuss,  6. 
Expenses  for,  in  reorganization  as  chargeable  to  capital,  see  Valu- 
ation, 11. 

AinrOMOBILES. 

Jurisdiction  of  Colorado  Commission  to  regulate  operation  of 
automobiles  at  railway  crossing,  see  Cbossings,  1. 

Power  of  Commission  in  passing  upon  the  substitution  of  mot<Nr 
bus  service  for  street  car  service,  see  SisviCE,  9,  10. 

Substitution  of  motor  bus  service  for  street  car  service  on  an  un- 
profitable line,  see  Service,  40. 

Abstract  of  cases  dealing  with  operation  of,  as  conunon  carriers^ 
Appendix,  p.  912. 
P.U.R.1916F. 
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AWARDS. 

Of  reparation,  see  Sepabatiok. 

BAGGAGE. 

Abstract  of  cases  dealing  with  rates  for,  Avpbudix,  1007. 

BASIS. 

Comparison  with  rate  on  mileage  book  basis,  see  Ratss,  12. 
Petition  as  basis  of  action  to  enforce  reparation  award,  see  Rbpa- 

BATION,  6. 

What  constitutes  investment  as  basis  for  nvte  making,  see  YMLlh 

ATIDN,  12. 
For  allowance  for  pavement  over  mains,  see  Valuation,  18. 
Condemnation  yaluation  as  basis  for  ftdng  rates,  see  Valuatioii, 

23. 

BBTTEBMENTS. 

B^resentation  in  proceeding  to  admit  competition  of  ability  to 
supply  demands  for  service  as  estopping  utilities  from  claim- 
ing insufficient  revenue  for  necessary  improvements,  see  Sebv- 
ICE,  30. 

Paid  for  out  of  earnings  as  part  of  investment,  see  Valuation,  12. 

Affecting  allowance  for  overhead  expenses,  see  Valuation,  15. 

Consideration  of,  in  using  condemnation  valuation  in  fixing  rates, 
see  Valuatioic ,  23. 

BOHD  DISCOUHT. 

Allowance  for,  in  reorganization  valuation,  see  Valuation,  S. 
Consideration  of,  in  reorganization  proceeding,  see  Valuation,  20l 

BOHDHOLDEBS. 

Voting  trust  in  reorganization  invalidated  by  undue  representatioa 
of,  see  Bbobqahization,  3. 

Validation  of  voting  trust  in  reorganization  by  displacing  bond- 
holders by  stockholders  as  trustees,  see  Bbobganization,  4. 

BONBS. 

Issuance  of,  see  generally,  Sbcubitt  Issues. 
Conversion  of,  into  stock,  see  Sbcuhitt  Issues,  4. 
Sale  price  of,  see  Seoubttt  Issues,  7,  8. 

As  capital  obligations  in  railroad  reorganization  under  Missouri 
statute,  see  Valuation,  9. 

BONITS. 

Issuance  of  securities  as  bonus  upon  exchange  of  securities  on  re- 
organization, see  Sbouutt  Ibsubb,  6. 

BOOSTER  PUMF. 

See  Pumps. 
P.U.R.1916F. 
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BBTDOES. 

Abstract  of  cases  relative  to,  APFftmf ^  p»  VAfi» 

Table  showing  lives  of  units  of  street  railway,  see  p.  830. 

Right  to  allow  discount  for  lighting  separate  buildings  of  one  con- 
sumer, see  Rates,  3. 
ConUrinatiQn  of  eleetiioal  eovswupitiMin  hy  Um^ifd  mA  Ump^  to 

wmKDwaa  or  raoov. 

See  EviDBNCB. 

BtTSPfEss  nsLHracaHBS. 

Free  residence  telephone  service  to  business  subscribers  as  unlaw- 
ful discrimination,  see  Discrimination,  4. 

Right  to  classify  rural  party  line  service  as  betvettl  bmtlMl  aftA 
KsMenoe,  see  RAist,  10* 

OAI.ENDAR  TEAB. 

Construction  of  phrase,  see  Paticent,  1. 

OJJPXTAXn 

Prudently  invested  although  financial  r«sulte  v^  not  promising, 
see  Return,  2. 

Attraction  of,  as  factor  in  return,  see  Rvtuen,  lit 

Hon«itly  w^  prudently  invested  sm  fwtor  in  valuation,  see  Valu- 
ation, 4^ 
%       What   constitutes    capital   obligations   in    railroad   reorganisation 
under  Missouri  statute,  see  Valuation,  9. 

Items  and  expenses  chargeable  to,  see  Valuation,  11,  13. 

Working  capital,  see  Valuahon,  32-35. 


OAPITAUZATIOlf. 

Jurisdiction  of  Missouri  Commission  to  determine,  la  reogrgmus^: 
tion,  see  Reorganization,  5, 

Of  reorganization  expenses,  see  Securitt  Issuibs,  5. 

Of  earnings,  consideration  of,  in  reorgsnizfttion  valuation,  see 
Valuation,  3. 

Allowed  in  reorganization  proceeding  not  binding  on  Missouri  Com- 
mission in  rate  proceeding,  see  Valuation,  8. 

Determination  of  going  value  by  capitalization  of  earnings,  see 
Valuation,  37. 

OAXL  HOUSES. 

Street  car  inspection  and  maintenance  not  to  b^  ^virried  on  in  large 
number  of,  see  Return,  14. 
P.U.R.1916F. 
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CAMZOAD. 

Eefuad  of  charge  bauaed  on  mixiiiamn  carload  weight  m  excess  of 

actual  weight,  see  Reparation,  1, 
Belund  ol  chigrges  for  two  s^joients  in  car  in  excess  of  combined 

weight  ol  separate  ahipmenta  equalini^  carload  minimum,  see 

Iti;FARATM)N^  SL 

OA,RB.TKMI> 

See  also  Autqmobiubs  ;  iNXEvmsBAN  Railwats;  Stiie^  IU^'WATa; 

RAXtBOADft. 

Sxt^sion  ol  credit  by  interstate  carrier  as  unlawful  discrimina- 
tion, see  Dl8CaU6INATK>N,  d,  7, 

Effect  of  reshipment  without  imloading  to  make  intrastate  haul 
part  of  interstate  movement,  see  Intebstatb  Commebcs,  2. 

Annotation  on  native  ol  eoioiect^iig  earriars  a«  affecting  chivracter 
of  shipment  as  interstate  or  intrastate,  see  p.  153. 

Abstract  of  cases  dealing  with  generally,  Api^ftifMX,  p.  916. 

Abstract  of  cases  dealing  with  state  regolattMi  of  raUiKMMli  as 
affected  by  Federal  control  over'  Interstate  commerce,  see  p.  107« 

CARS. 

Refund  on  furnishing  cars  smaUer  fhan  Ihose  ordered,  see  RvA* 

BATION,  1. 

Refund  of  charges  for  two  shipmeBts  in  ear  in  excess  ^f  eoml>ined 
weight  of  separate  riiipmentt  equalliig  carload  mininram,  see 
Reparation,  2. 

Character,  operation  and  repair  of  street  ears  as  aflfectini^  operat- 
ing expenseb,  see  Retubn,  7-14. 

Table  showing  lives  of  unit  of  street  railway,  see  p.  336. 

OEMEITT. 

Right  of  shippers  of  cement  to  complain  of  rates  on  mixed  ship* 
ments,  see  Pabtiss,  1. 

CERTIFIO  ATe^  OF  COmnStnOWB  AHD  MSOBMnT. 

Deferring  action  on   application  to  permit  existing  oompany  to 

extend  transmission  line,  see  Electricity,  1. 
Penalty  for   furnishing  telephone  service  without  authqiJiQ;   «ee 

Monopoly  and  Competition,  2. 
Admission  of  competition  into  occupied  territory,  see  Monopoly 

AND  COlfPETiriON,  3-6. 

.  Mutual  t«leph<^  company  as  public  utility  requiring,  see  Public 
Utilities,  4. 

Abstract  of  casps  relative  to.  Appendix,  p.  917. 

1.  The  California  Commission  refused  a  certificate  of  coaxLeniei^cif 
to  a  oompany  to  exfireise  piivilegea  wider  certaw  tcanchises  to  con- 
struct and  operate  a  hydroelectric  plant  and  distributii^  system,  where 
it  was  convinced  tiMt  tile  uadertiJuBg  oould  not  be  successful  on  ac- 
count of  the  small  demand  for  electric  energy  and  the  existence  of  an- 
P.U.R.IOIGF. 


Digitized  by 


Google 


1116  INDEX. 

CERTIFICATE  OF  CONVENIENCE  AND  "SECEaSVIY— continued, 
other  utility  having  a  large  surplus  of  arailable  energy.     Re  Siem 
Electric  Power  Co.   (Cal.)  720. 

2.  A  certificate  of  convenience  will  not  be  granted  to  exerdse  priTi- 
leges  under  franchises  subject  to  forfeiture  for  failure  of  the  company 
to  commence  operations.    Re  Sierra  Electric  Power  Co.  (Cal.)  720. 

3.  Money  expended  under  a  franchise  before  securing  a  certificate 
of  convenience  is  at  the  company's  risk  where  the  statute  prohibits  a 
utility  from  exercising  any  right  or  privilege  imder  a  franchise  "with- 
out first  having  obtained  from  the  Commission  a  certificate  that  public 
convenience  and  necessity  require  the  exercise  of  such  right  or  privV 
lege."    Re  Sierra  Electric  Power  Co.  (Cal.)  720. 

CERTIOBABl* 

Remedy  by  appeal,  see  Apfsai.  ahd  Rkvisw. 

1.  An  objection  in  certiorari  to  review  a  rate  order,  that  petition- 
ers did  not  make  timely  application  to  the  Conmissi<m  for  a  rehearing, 
as  required  by  8  06  of  the  Public  Utilities  act,  goes  to  the  jurisdiction 
of  the  court  and  may  be  urged  at  any  subsequent  stage  of  the  pro- 
ceedings, notwithstanding  it  was  urged  on  reply  to  an  order  to  show 
cause  and  the  writ  had  been  ordered  issued.  Clemmons  t.  Railroad 
Commission  (Cal.)   460. 

2.  Review  by  certiorari  of  a  rato  order,  as  provided  by  J  67  of  the 
Public  Utilities  act^  cannot  be  had  where  petitioners  have  not  made 
timely  application  to  the  Commission  for  a  rehearing,  as  expressly  re- 
quired by  I  66  of  the  aet.  Clemnions  t.  Railroad  Commission  (CaL) 
460. 

0HABOE8. 

As  rates,  see  Rates. 

Refund  of  excessive,  see  REPABATioir. 

CHARTER. 

Reorganizatloii  plan  and  agreeraeni  regarded  at  pari  of  new  char- 
ter, see  Reobqanizatk>w»  2. 

oimss. 

See  MuNidPALiTiBS. 

CITT  SUBSCRIBERS. 

Basis  for  apportioning  operating  expenses  between  dty  and  tunSk 
subscribers,  see  AppoofnoNiiENT,  2. 

CLAIMS. 

Protection  of  unsecured  claims  in  reorganizatloii,  see  RaoittAinza- 

TION,   1. 

Security  issue  to  capitalize  receiver's  claim,  see  Sauumu'i  Issuis, 
5. 
P.U.R.1916F. 
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OIJkSSIFIOATIOK. 

Right  to  claasify  rural  party  line  aerTioe  at  b^ween  business  and 
residence,  see  Rates,  16. 

CIiEAllIHG* 

Poor  operating  eoonomj  in  not  cleaning  street  cars,  see  Rsrusir,  8. 

OLUB. 

Validity  of  contract  for  lower  round  trip  fare  to  olub  mimbtn 
to  a  club  house,  see  CoNSTnuriONAL  Law,  13. 

OOIX>RA]>0. 

Power  of  Commission  to  apportion  to  a  county  or  municipally 
part  of  expense  of  eliminating  a  grade  crossing,  tee  Afpob- 
TIONMKNT,  4. 

Jurisdiction  of  Commission  to  regulate  operation  of  automobilea 
at  railway  crossings,  see  Cbossings,  1. 

Rules  as  to  authorizing  or  awarding  reparation,  see  RaPAEATioiT,  5. 

Form  of  application  for  authority  to  make  rq;»aration,  see  Repa- 
ration, 5. 

Rulea  regulating  service  of  gas,  deotric,  and  water  utilitiea  adopt- 
ed by  Commission,  see  SEMncm,  29. 

OOMMEROXL 

See  Intbmtatb  ComfBtcB. 

ooMonsnoiii. 

J.  Jurigdietian,  pi>werB,  mid  dwHes,  1—^. 
a.  In  general,  1. 

h.  Over  partieular  Mnde  of  quee^ana,  a-9* 
1.  In  general,  9^6. 
9.  Enforcement  of  coniraeUf  7. 
S.  To  ieeue  injunctione,  8. 
e.  Over  particular  Mnde  of  oorporattenB. 
II,  €>rdere. 

See  also  Febs  AifD  Commissions. 

Lease  of  telephone  plant  to  indlTidual  to  provide  for  termfaiatioa  hj 
the  Commission,  see  Leases,  1. 

Policy  of  West  Virginia  Commission  as  to  interfering  with  municipal 
regulation  of  utilities,  see  Municipalities,  1. 

Policy  of  Missouri  Commission  to  protect  unsecured  creditors  in  re- 
organization, see  Rboboanization,  1. 

Arbitrary  cimduct  of,  not  considered  by  court  in  enforcing  reparation 
award,  see  Reparation,  7,  8. 

Filing  of  records  of  Commission  proceeding  in  enforcing  reparation 
award,  see  Reparation,  9. 

Construction  of  findings  of  Commission  in  enforcing  reparation  award, 
see  Reparation,  10. 

P.U.R.1916F. 
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Approval  tff,  'as  CottdfHota  prtfceittit  to  iMUe  of  securities,  see  Sicct  Rirr 
Issues,  1. 

Approval  of  bonds  to  be  sold  at  less  than  par  Talue,  see  Sbcubitt  Is- 
sues, 7. 

That  Commission  is  eitpert  body  having  hivtorv  of  utility  as  not  affect- 
ing burd^i  to  prove  intangible  ralue,  see  Valuation,  1. 

Valuation  allowed  in  reorganization  proceeding  not  binding  on  Wb- 
^tetul  OoilttnissfMi  in  r«te  proceeding,  stfe  Taia7a«oiv,  9. 

1.  JuriadictioHf  powers,  and  duties, 

a,  Im  general. 

1.  The  Motttttna  PuUic  Service  Commission  is  Hot  a  'Vtpecial  com 
mission"  within  the  meaning  of  the  Montana  Constftntion,  art.  5,  §  36, 
fbilbfidding  the  delegation  by  the  legMatmie  of  powcfr  xiver  municipal 
affairs  to  a  '^special  comknission/'  Piibtic  Service  CMumission  v.  Helena 
(Mont.)  S». 

'b,  i3ver  pmH^otUar  fdnds  of  queMiows, 

Of  Cotei«di>.CMUWsaioB  to  tqiportion  to  coamigy  or  awmlcipsmy  part 

of  expense  of  eliminating  a  jpmJL  crossings  see  ApnofttMNMENT,  4. 
Of  Massachusetts   Commission   to  increase  rates  fixed  by  statute  or 

franchise,  see  Constitutional  Law,  11. 
Over  crossings  and  the  regulation  of  tndBfi  at  ,«oosaij|ff8,  -Me  CaeasiNGS, 

1,  2. 
Of  the  Nevada  Commission  over  question  of  damagw  ilor  tettve  of 

irrigation  company  to  furnish  water,  see  Damages. 
Of  state  Commission  to  raquiie  %six)ppUig  of  4aites8taie  ioaiaa,  «ee  In- 
terstate Commerce,  1. 
Ot   state  Comn\paion  .to  ,pr«v^t  -discriBiiaatioii  in  tiokar  asrvice  of 

stock  quotations  transmitted  from  another  atatc^  see  Intcbstatk 

Commerce,  4. 
Ot  Montana  Conmiission  over  jnuaicipal  ^laat  «oquMred  by  exceeding 

debt  limit,  see  PiTBUC  XJvpiJVOBS. 
Of  Massachusetts  Commission  to  regulate  stock  quotation  aervite,  -aee 

Public  Utilities,  3. 
Over  rates,  see  Rates,  6-8. 

Of  Miaseuxi  0>mmiisiQn  over  reorganisation,  aee  ^BMOBaAMVunoJX,  6. 
Over  reparation,  see  Reparation,  4. 
Over  sacuvity  issues,  sae  Sbouritst  Issues,  2,  3, 
Over  service,  see  Servms»  1-14. 
Over  funds  collected  for  poles  by  prospective  ooBsnmerB  f^greaiiig  to 

furnish  poles,  see  Servioe,  2. 

MtfOmot  dl  <m«es  idesfKoif  mHt  juriddietioii  off  CkitirmlMioii  «v«ir  v«triMs 
kinds  of  questions.  Appendix,  p.  9S9. 

1.  In  general. 

Discussion  of  jurisdiction  of  Commission  to  pass  on  eonstitutionality 

of  Public  Utilities  Act,  see  p.  629. 
P.U.R.1916F. 
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COMMISSIONS— conitnuerf.  ^ 

i.  The  mfn<)i8  "Oottttilssibn  i^il  tt6t  h(M  fci  a  ^(ftiMi^  {Mae  that  a 
state  statute  has  been  superseded  hj  ^ed^al  l><dgult0M^ii.    ^Condon  v. 

3.  The  Massachusetts  Commission  has  no  }«tarisdt<H^ioii  -of  a  com- 
plaint relative  to  the  obstruction  of  a  highway  caused  bj  railroad  con- 
struction, although  the  railroad  is  under  charter  <(>M)glitimi  ^  4o  ^eti* 
strti^t  Ms  ttMtd  'tis  )tot  to  tA>sttnidt  a  luif^i^wtty.  Re  Win  Foster  ^ilass. ) 
384. 

4.  An  aissigiihietit  elf  a  f^imchise  granted  embse<)ti(dnt  %o  the  ^blio 
Utttitteh  law,  Ip«ith6ttt  securfttg  4hfe  consent  of  fihe  Oommittaion,  confers 
no 'ftitte  tm  lihe  gntirt^.    Re15^rwi  Elecftric  Pottiter  Co.  (Call.)  7W). 

5.  Under  a  complaint  by  a  consumer  alleging  unreasonable  and 
CJkCMbh^  rates  afid  hiade(|uirtie  ver^ce,  ^d  the  utility's  anmwr  tHleging 
that  under  existing  irates  its  return  Was  ittsttfflcient  to  jKi^ify  better 
^ei^icfe,  ifc  OoHiiirfflsioii  ^toi^  dir^t  *  Utility  to  tertoinatfe  a  contract 
with  another  consumer  whereby  it  Was  ^enlldring  'swvfee  at  a  rate 
^  ^fifw  %8  to  *ataio^mt  tb  %  AtsoriminaKlloii.  Iteymond  lAMibvr  ^Co.  v. 
Raymond  Light  ft  Water  Co.  (Wash.)  1<37. 

6.  The  Wisconsin  Commission  has  no  jurisdiction  over  the  leasing 
of  warehouse  or  industry  sites  on  which  the  business  to  b^  c&aAMMed 
is  of  a  private,  and  not  of  a  pubHe,  ^attire.  Newman  Bros.  V.  Chicago, 
M.  &  St.  P.  R.  Co.  (Wis.)  456. 

7.  The  Oklahoma  Commission  has  no  power  to  enforce  a  con- 
tract of  an  electric  utility  whereby  it  undertook  to  oj^avate  4i»e  water 
system  of  a  municipality.  Fowler  v.  Duncan  Electric  ft  Ice  Co.  (Okla.) 
660. 

8*  To  issue  injunctions, 

8.  The  Ohio  Commission  has  no  power  to  issue  injunctions,  such 
as  to  enjoin  the  purchaser  of  a  railroad  from  bearing  up  tife  txtaks 
and  dismembering  the  property.  Re  Lake  flrie,  B.  Q,  4k  K.  ^R.  Co. 
(Ohio.)  663. 

•c.  €Her  pmrti^tMir^Uimdsi^ioorporeMons. 

As  to  character  of  corporations,  coming  within  jurisdiction  of  Commit- 
sions,  see  ^ubuo  Utilitibs,  1,  3>  4. 

II.  OtderB. 
Orders  of  Commissions,  see  Obdbb0. 

COMMON  OARRIERA. 

See  Carrtem. 

CmOBOM  Bf  0€IK* 

See  Stock. 
P.U.R.11)16F. 
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00MPABI80N  OF  RATES. 

In  determiniiig  reasonableaees  of  ineremse  in  interrurbMi  round* 

trip  fare.  Me  Ratbs,  12. 
Interurban  zone  fare  with  street  railroad  fare  and  eteam  railroad 

fare,  see  Rates,  14. 

0OMPEH8ATIOH. 

Statute  authorizing  Commiiwion  to  award  reparation  at  taking 
property  without  comp^usation,  see  Constitutional  Law,  9. 

Requiring  physical  connection  of  telephones,  as  exercise  of  eminent 
domain  withou  compensation,  see  Consiitutional  Law,  10. 

Fco*  relaying  telephone  toll  messages,  see  Inteboqefqbatb  Rela- 
tions, 1. 

Method  of  fixing  ocHnpeiisation  to  be  paid  by  a  municipality  for 
property  of  a  utility,  see  Municipal  Plant. 

Mutual  telephone  company  as  engaged  in  public  aeryioe  for  com- 
pensation, see  PuBUO  Utiutiss,  4. 

Legality  of  noncompensatory  rates  lest  than  those  charged  If 
competitor,  see  Bjowb,  2, 

OOMPETITIOH. 

Bee  MoNOP(M.T  and  OoMsmnrum. 

OOMPETITOB. 

Telephone  company  permitted  to  sdl  its  pr^>ert7  to  a  eompttijfcor, 
see  Consolidation,  MiBWiim»  and  Saii;  1. 

OOMPUiniT. 

See  Pleading. 

OOMPUTATION. 

Method  of  computing  depreciation,  sec  Dbpbmeation,  S-7. 

OOITDEMNATIOV. 

See  Ehihsnt  Doicain. 

001VOITION8. 

Return  to  electric  utility  as  eonditioo  ol  making  rural  extensloii, 

see  Retubn,  17. 
Approval  of  Commission  as  condition  precedent  to  issue  of  securi* 

ties,  see  Securitt  Issues,  1. 
Changed  conditions  affecting  use  of  property,  in  Taluatioii»  ita 

Valuation,  29. 

OOHDUITS. 

See  WiBBS  AND  Cables. 

OOHFISCATIOV. 

Confiscatory  character  of  rates  not  considerad  1^  conrt  Ift  e^  , 
forcing  reparation  award,  see  Rbpabation,  7. 
P.UJ1.1916P. 
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OOHmSOTlC  UT« 

JurMiction  of  Ckiminimioii  to  approve  waiver  of  rights  by  guar- 
antor of  notes,  see  Sboubitt  iBsxnBS,  2. 

OOKHEOTHf G  CARRIERS. 

Annotation  on  nature  of  connecting  carriers  as  affecting  character 
of  shipment  as  interstate  or  intrastate,  see  p.  153. 

001INECTION8. 

See  Physical  Ck>iTNBcnoNS ;   Sebvics  CoNKEcnoNS. 

coif  SOLVATION,  MiaiGER,  AlIB  SALE. 

Consolidated  street  railway  system  not  treated  as  unit  in  rate 
making,  see  Ketubn,  3. 

Sale  price  of  securities,  see  Secubitt  Issues,  7,  S. 

Consideration  of  supplies  kept  for  sale,  in  valuation,  see  Valua- 
tion, 27. 

Consideration  of  property  made  useless  by  consolidation  of  sys- 
tems, in  valuation,  see  Valuation,  28. 

Albstract  of  cases  dealing  -with,  Appendix,  p.  941. 

1.  A  teleplione  company  will  be  allowed  to  sell  its  property  to  a 
CMopetHor  ivbere  there  is  not  enough  business  for  both  and  the  pur- 
cliaser  can  accommodate  a  larger  public  and  give  better  service  than 
the  vendor,    fie  Raymond^  W.  M.  Teleph.  Co.  (Me.)  7tf. 

OOHST^^mOlf  AI.  LAW. 

J.  Jw  genntai,  l*-ti* 
II,  Due  process  and  equal  protection,  6^10, 
III.  Impairment  of  eontpmeis,  11^14k* 

I.  In  general. 

Public  Service  Commission  as  "special  commission"  within  Montana 
Constitution  forbidding  delegation  by  the  legislature  of  power  over 
municipal  affairs  to  a  ^special  commission,*'  see  CoicinssioNS,  1. 

Provision  as  to  municipality  exceeding  debt  limit  as  not  a  surraidw 
of  police  power,  see  PcBuc  Utilities,  1. 

Abstract  of  caaes  dealif^  with  questions  of,  generally,  Appbkdkx^  p.  m7. 
Abstract  of  cases  dealing  with  state  statute  requiring  'eliminnlion  ol 

dangerous  grade  oroasings  as  proper  exercise  of  police  power,  see 

p.  168. 

1.  Ihe  Montana  PnUic  Service  Commission  statttte,  in  giving  the 
Commisifion  jurisdiction  ova*  munioipalities  operatkig  public  utilities, 
ia  not  violative  of  the  oonstitutioiml  prohibition  against  legislative  levy- 
ing of  taxes  om  municipalities,  since  the  reigulation  of  water  rentals 
does  not  amount  to  a  levy  of  taxes,  and  any  extra  expense  incurred  in 
carrying  out  regulations  of  the  Commission  is  a  charge  againet  the 
gross  income  of  the  water  system,  and  is  not  an  obligation  imposed 
upon  the  tity.  Pnblic  Service  Commission  v.  Helena  (Mont.)  380. 
P.U.B.1916F.  71 
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CONSTITUTIONAL  LAW— continued. 

2.  A  statute  (K}  Stat.  §  829)  providing  for  the  enforcement  of  a 
reparation  award  made  by  the  Railroad  Commiseion  by  filing  a  copy 
of  the  award  in  the  circuit  court  having  jurisdiction,  and  the  issuance 
and  service  of  summons  without  the  filing  of  a  petition  aiid  the  seHiiig 
forth  of  the  cause  of  action  as  is  ordinarily  required  to  be  done,  does 
not  violate  the  Kentucky  Constitution  (§  59,  subsec.  1),  prohibiting 
local  or  special  statutes  regulating  jurisdiction  or  practice  of  the  cir- 
cuit court,  since  the  statute  applies  alike  to  all  circuit  courts  in  the 
state  having  jurisdiction  of  the  subject-matter.  Louisville  &.  N.  R.  Co. 
V.  Greenbrier  Distillery  Co.   (Ky.)   508. 

3.  A  statute  (Ky.  Stat.  §  829)  authorizing  the  Railroad  Commis- 
sion to  award  reparation  upon  finding,  after  a  hearing,  that  a  carrier 
has  charged  extortionate  rates,  does  not  invest  the  Commission  with 
judicial  power,  nor  does  the  Commission  exercise  judicial  power  in 
making  such  an  award,  in  violation  of  the  Kentucky  Constitution, 
providing  that  judicial  power  shall  be  vested  and  exercised  only  by 
the  courts  established  by  the  Constitution.  Louisville  &,  N.  R.  Co.  ▼. 
Greenbrier  Distillery  Co.    (Ky.)    608. 

4.  A  Commission,  in  finding  a  rate  extortionate  and  awarding  rep- 
aration upon  past  transactions,  baaed  upon  a  rate  prescribed  )gy  the 
Conmiission,  does  not  exercise  legislative,  judicial,  and  executive  pow- 
er of  an  arbitrary  nature  in  violation  of  the  Kentucky  Coastitutioa. 
J^uisville  A  N.  R.  Co.  v.  Greenbrier  Distillery  Co.   (Ky.)   508. 

5.  The  oiforcement  of  an  award  of  reparation  made  by  the  Com- 
mission based  upon  a  rate  applicable  to  all  persons  does  not  compel  the 
carrier  to  make  a  discrimination  in  violation  of  the  Kentucky  Consti- 
tution.   Louisville  A  N.  R.  (Do.  v.  Greenbrier  Distillery  Oo.  (Ky.)  508. 

II,  Due  proceas  and  eqwU  proteetUm. 

Confiscatory  character  of  rates  not  considered  by  court  in  enforcing  rep- 
aration award,  see  Reparation,  7. 

6.  The  Illinois  Headlights  Law  (Laws  1913,  p.  506)  is  within  the 
police  powers  of  the  state,  and  does  not  deprive  a  railroad  of  its 
property  without  due  process  of  law  or  of  the  equal  protection  of  the 
laws.     Condon  v.  Vandalia  R.  Co.   (111.)   160. 

7.  A  consumer  is  not  denied  due  process  of  law  by  an  order  direct- 
ing the  utility  to  cease  furnishing  service  at  rates  speoified  by  contract, 
although  he  was  given  no  notice  or  an  opportunity  for  a  hearing. 
Raymond  Lumber  Co.  v.  Raymond  Light  &  Water  Ca  (Wash.)  437. 

8.  A  statute  limiting  the  evidence  which  can  be  heard  in  a  court 
in  a  proceeding  to  enforce  an  award  for  reparation  made  by  the  Com- 
mission, to  that  heard  before  the  Commission,  or  such  as  could  not  be 
had  before  the  Commission  by  ordinary  diligence,  does  not  deny  due 
process  of  law  and  the  equal  protection  of  the  laws  guaranteed  by  the 
Federal  Constitution.  Louisville  &  N.  R.  Co.  v.  Greoibrier  Distillery 
Co.  (Ky.)  608. 

9.  A  statute  (Ky.  Stat.  §  829)  authorising  the  Commission  to 
award  reparation  upon  finding  that  a  carrier  has  charged  extortionate 
P.U.R.1916F. 
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CONSTITUTIONAL  UlW —continued, 

rates  U  not  void  as  violating  constitutional  provisions  against  the 
exercise  of  absolute  and  arbitrary  power,  the  taking  of  private  property 
for  public  use  without  just  compensation,  and  that  the  courts  shall  be 
open  and  remedy  shall  not  be  denied  by  due  course  of  law.  Louisville 
A.  N.  R.  Co.  V.  Greenbrier  Distillery  Co.  (Ky.)  508. 

10.  Requiring  a  telephone  company  doing  both  a  long-distance  and 
local  business  to  consent  to  physical  connection  with  the  exchange  of  a 
local  company  so  as  to  give  long-distance  service  to  subscribers  of  the 
latter  is  not  a  deprivation  of  property  without  due  process  of  law,  as 
being  an  exercise  of  the  power  of  eminent  domain  without  compensa- 
tion being  paid  in  advance  contrary  to  a  constitutional  prohibition, 
but  is  a  mere  regulation  imder  the  police  power,  if  not  under  the  im- 
plied power,  resulting  from  the  nature  of  the  public  utility  franchise. 
Milbank  v.  DakoU  C.  Teleph.  Co.  (8.  D.)  662. 

III.  Impairment  of  tfoniroHs, 

Power  of  Washington  Commission  to  terminate  rate  contract  executed 
prior  to  Public  Service  Commission  law,  see  Rates,  8. 

IL  The  Massachusetts  Public  Service  Commission  has  power  to  in- 
crease street  railway  rates  prescribed  by  municipal  franchise  or  by 
statute  by  virtue  of  the  Public  Service  Coomiission  aet  authorizing 
the  Commission  to  determine  rates  that  are  just  and  reasonable,  and 
repealing  all  statutes  'Vhich  would  in  any  way  limit  or  prevent  the 
exercise  to  the  fullest  extent  of  any  of  the  jurisdiction,  powers,  au- 
thority, or  discretion  delegated  to  Uie  Commission.''  Bay  State  Rate 
Case  (Mass.)  221. 

12.  An  order  of  the  Commission  increasing  rates  to  be  charged 
by  a  utility  above  those  fixed  in  a  contract  with  a  consumer  is  a  valid 
exercise  of  the  police  power  of  the  state,  although  the  contract  was 
valid  when  made,  and  was  executed  prior  to  the  enaetment  of  the 
statute  establishing  the  Commission,  since  such  contracts  are  pre- 
sumed to  have  been  entered  into  in  contemplation  of  the  continuing 
power  of  the  state  to  regulate  rates  of  public  utilities.  Raymond 
Lumber  Co.  v.  Raymond  Light  &  Water  Co.  (Wash.)  437. 

13.  A  railroad  contract  for  a  lower  round  trip  fare  to  club  members 
to  a  clubhouse  than  is  given  the  public,  although  valid  when  made,  is 
imenforceable  in  equity  under  §  31  of  the, Public  Service  Commission's 
law,  requiring  the  same  charge  to  all  for  like  service,  where  the  carrier 
continues  the  old  rate  to  the  public.  Onondaga  Golf  A.  C.  Club  v.  Syra- 
cuse &  S.  R.  Co.  (N.  Y.)  540. 

14.  An  increased  rate  for  additional  switching  service  to  rural  tele- 
phone subscribers  should  be  exacted  from  those  having  contracts  ail 
well  as  from  those  without  contracts.  Adams  v.  Dakota  C.  Teleph.  Co. 
(S.  D.)  576. 

OOlfSTBUCnON. 

Time   of   general   officers   of   water   company   to   be   apportioned 
between  construction  and  replacements,  see  Appobtionment,  2. 
Interest  on,  paid  for  out  of  earnings,  see  Valuation,  13. 
P.U.R.1916F. 
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coif STRUCnON  EXPElfSE. 

See  CosTa  and  EXFEmms, 


OOlf  SUMEMI  AND  FATBONS. 

Basis  for  apportioning  between  consumers,  amount  guaranteed  for 
service  extensions,  see  Appobtiommeiit,  5. 

Directing  utility  to  cease  furnishing  service  at  contract  rates 
without  notice  to  consumer  as  denial  of  due  process,  see  Con- 
stitution al  Law,  7. 

Increasing  rates  fixed  by  contract  with  consumer  as  impairment 
of  contract,  see  Constitutional  Law,  12-14. 

Consumer's  guaranty  for  extension  of  service  to  provide  for  de- 
preciation reserve,  see  Dspbxciation,  1. 

Concessions  in  rates  to  special  classes  of  consumers  as  unlawful 
discrimination,  see  Discrimination,  2-4. 

Free  residence  telephofie  servioe  %9  businMS  subscribers  as  unlawful 
discrimination,  see  Discrimination,  4. 

Operating  expenses  paid  by  mutual  telephone  subscribers  as  affect- 
ing nature  of  service,  see  Pubuc  Utiltties,  4. 

Right  to  allow  discount  for  lighting  separate  buiMings  of  one  con- 
sumer, see  Rates,  3. 

Power  of  Waebington  Oothmission  to  tehninafee  rate  contract 
entered  into  as  inducement  to  consumer  to  locate  plant  fn 
city,  see  Ratcs,  8. 

Minimum  charge  where  mains  and  pipes  are  installed  by  eon- 
sumers,  see  Rates,  19. 

Jurisdiction  of  Wisconsin  Commission  to  order  refund  of  eon- 
fiumer's  payment  for  installation  of  service  pipes,  see  Ritaba- 
tion,  4. 

Jurisdiction  of  Commission  over  funds  oollected  by  proepecttTs 
consumers  for  poles,  see  Besvicb,  2. 

Number  of,  to  warrant  extension  of  service;  burden  of  expense, 
see  SfiBVicls,  15-20. 

Right  to  require  applicants  for  rural  electric  extension  to  fumidi 
poles,  see  Ssbvice,  18. 

Length  of  term  of  contract  requiring  consumers  to  pay  annual 
minimum  amount  for  extension  of  electric  service,  see  Sur?- 
ICB,  24. 

Installation  of  meters  at  premises  of  wasteful  consumers,  see 
SEBVIOfi*,  26. 


dOllSVMPTIOV. 

Combination  of  electrical  eonsniptkni  by  landlord  aad  feint  to 
secure  reduced  rates  for  increased  use,  see  Ratss,  4. 


CMfTRACTti. 

Power  of  Commission  to  direet  utility  to  terminate  a  eontraet 
affording  a  discriminatory  rate,  see  CoMMissiosfB^  5. 
P.U.R.1916F. 
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CONTRACTS — continued. 

Power  of  Oklahoma  ConmiiMioB  to  eompel  electric  utility  to  per- 
form its  oontraot  to  operate  a  municipal  waterworks,  see 
Commissions,  7. 

Directing  utility  to  cease  furnishing  service  at  contract  rates 
without  notice  to  consumer  as  denial  of  due  process,  see  Con- 
stitutional Law,  7. 

Impairment  of  contracts,  see  Constitutional  Law,  11-14. 

Jurisdiction  of  Nevada  Commission  over  question  of  damages  iot 
failure  of  irrigation  company  to  fulfil  contract  to  furnish 
water,  see  Damages. 

Agreement  to  relay  telephone  toll  messages,  see  Intebcobpobate 
Rei^tions,  1. 

Power  of  Washington  Commission  to  ^terminate  rate  oontract  eaie<* 
euted  prior  to  Public  Service  Conmission  law,  see  Rates,  8. 

Authority  to  make  minimum  charge  not  provided  for  in  contract, 
see  Rates,  10. 

Reorganization  agreement  regarded  as  part  of  new  articles  of 
association  or  charter,  see  Reoroanization,  2. 

Consideration  of  oontract  to  give  service  in  exchange  for  right  of 
way  in  passing  upon  the  substitution  of  motor  bus  service  for 
street  car  service,  see  Sebvice,  10. 

Contract  to  furnish  street  car  service  as  affecting  right  to  discon- 
tinue service,  see  Sebvice,  21. 

Right  of  electric  utility  to  require  written  contract  as  condition 
to  rendering  service,  see  Sebvice,  23. 

Length  of  term  of  contract  requiring  consumers  to  pay  annual 
minimum  amount  for  extension  of  electric  service,  see  Sbcv- 
JOB,  24. 

Rif^t  to  require  electric  company  to  serve  apartment  house  being 
served  by  contract  with  another  company,  see  Sebvice,  31. 

Water  utility  required  to  fulfil  its  contract  to  furnish  service  to 
an  association  of  consumers,  see  Sebvice,  46. 

OONVENIENCE  AKB  HBCE88ITT. 

See  CVBTIFICATB  OF  CONVENIENCE  AND  NECESSITY. 

OOHVERSION. 

Of  bonds  into  stock,  tee  Sbocbitt  Issuxs,  4. 

OORPORATIOV  OOBfMISSIOV. 

See  Commissions. 

OORPORATIOlfS. 

Commission  approval  .of  encumbrance  of  leasehold  interests  of  for- 
eign corporation,  see  Secubitt  Issues,  1. 
Jurisdiction  of  New  Jersey  Conuttissioa  over  bonds  of  foreign  corpo- 
ration encumbering  leasehold  interest  of  railroad  under  state 
franchise,  see  Secubitt  Issues,  3. 
P.U.R.1916F. 
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CORPORATIONS— contintted. 

Applicability  of  New  Jersey  statute  limiting  sale  price  to  bonds 
of  foreign  corporation  operating  railroad  as  lessee,  see  Seclr- 
ITT  Issues,  7. 

COST  or  OBTAINING  MONET. 

Allowance  for,  in  valuation,  see  Valuation,  17» 

COST  OF  BEPBOBUOTION. 

See  Repboduction  Cost. 

COST  OF  RBPBOBUOnON  NEW  I.B88  BEPBBOIATION. 

See  RBPmoDucnoN  Cora  I^ss  Divbbciation. 


COSTS  ANB  EXPENSES. 

Apportionment  of,  see  Appobtionment. 

Security  issue  to  capitalize  reorganization  expense,  see  Sectjbttt 
Issues,  5. 

Power  of  Wisconsin  Commission  to  require  municipal  waterworks 
to  install  mains  and  connections  at  its  own  expense,  see  Sebv- 
ICE,  4. 

Of  extension  of  service,  see  Sebvioe,  18-20. 

Ascertainment  of,  see  Valuation,  5-7. 

Necessity  of  depreciating  undistributed  construction  expense  in 
finding  reproduction  cost  less  accrued  depreciation,  see  Valua- 
tion, 7. 

Cost  of  money  considered  in  using  rate  base  in  municipal  acquisi- 
tion valuation,  see  Valuation,  10. 

Chargeable  to  capital,  see  Valuation,  11. 

Cost  of  setting  meters  paid  for  out  of  earnings,  see  Validation, 
13. 

Expense  in  not  using  reservoir  supplying  few  customers,  as  affect- 
ing valuation,  see  Valuation,  25. 

Measure  of  cost  of  developing  business,  see  Valuation,  38. 

Of  reproducing  franchise,  see  Valuation,  39. 

Abstract  of  cases  dealing  with  apportionment  of.  Appendix,  p.  900. 
Discussion   of   allowances   for   fees  and  expenses   for  effecting   a 
reorganization,  see  p.  483. 

COUNSEL. 

See  Att<»neys. 


001 

Power  of  Colorado  Commission  to  apportion  to  a  county  or  mu- 
nicipality part  of  expense  of  eliminating  a  grade  crossing,  see 
Apportionment,  4. 
P.U.R.1916F. 
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OOUNTT  SEAT. 

Power  of  stata  Commission  to  require  stopping  of  interstate  trains 
to  improve  traflSc  conditions  to  county  seat,  see  Intebstatic 

COMMEBCB,   1. 

COURTS. 

Appeals  to  courts,  see  Appeal  and  Review. 

Procedure  in  enforcing  awards  of  reparation,  see  Reparation,  6- 
11. 

Abstract  of  eases  dealing  with  jurisdiction  of,  Appbndi^  p.  948. 

CREDIT. 

Extensions  of  credit  by  interstate  carrier  as  unlawful  discrimina- 
tion, see  DiscBiMiNAfioN,  0,  7. 

CREBXTORS. 

Protection  of  unsecured  creditors  in  reorganization,  see  Rsoboani- 

ZATION,  1. 

CROSSINGS. 

I.  Jurisdiction,  powera,  and  functions  of  CommiBBUms^  X,  2* 
II.  Orade  crossings,  ^,  4. 

Abstract  of  cases  dealing  with  apportionment  of  costs  of.  Appen- 
dix, p.  010. 

J.  Jurisdiction,  powers,  and  functions  of  Commissions, 

Of  Colorado  Commission  to  apportion  part  expense  of  elimination  of 
grade  crossing  to  a  county  or  municipality,  see  APPOirioNlfllilT,  4. 

1.  The  Colorado  Commission  has  no  power  to  regulate  the  oper- 
ation of  automobiles  at  railway  crossings.  Re  Colorado  k  S.  R.  Co. 
(Colo.)  739. 

2.  The  New  York  Commission  cannot  determine,  under  §  90  of  the 
Railroad  Law,  in  what  manner  a  proposed  street  extension  shall  cross 
a  railroad,  until  the  municipality  determines  the  necessity  of  the 
extension.    Re  Board  of  Public  Works  (N.  Y.)  549. 

II,  Orade  crossings. 

Al^stract  of  cases  dealing  with  state  statutes  requiring  elimination  of 
dangerous  grade  crossings  as  interference  with  interstate  commerce, 
see  p.  168. 

3.  A  resolution  of  municipal  authorities  merely  authorizing  and 
directing  the  city  attorney  to  take  such  steps  as  may  be  necessary  to 
present  the  matter  of  a  street  extension  across  a  railroad  to  the  Com- 
mission, and  to  obtain,  if  possible,  the  crossing,  is  not  such  a  prior  de- 
termination of  the  necessity  of  the  proposed  extension  as  will  entitle 
the  New  York  Commission  to  determine,  under  §  90  of  the  Railroad 
P.U.R.1916F. 
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CROSSINGS— oofi^tfiiiM. 

Law,  in  what  manner  the  eztemioii  AM  be  made.     Be  Biftrd  of 

Public  Works  (N.  Y.)  640. 

4.  Railways  were  ordered  to  install  at  their  own  expense  at  oertain 
crossings  electric  audible  and  visual  wigwag  signals  operating  from 
the  time  the  trains  are  1,600  feet  distant  from  the  crossing*  and  to 
operate  electric  trains  at  a  speed  not  exceeding  10  miles  per  hour  when 
passing  the  crossings  with  the  excep^n  of  one  at  which  trains  were  to 
oome  to  a  complete  stop.    Re  Colorado  &  S.  R.  Co.  (Colo.)  730. 

BAlfAG£9. 

Method  of  fixing  compensation  to  be  paid  by  a  municipality  for 
property  of  a  utility,  see  Municipal  Plajtt. 

Abstract  of  cases  dealing  with  queations  of,  AFPUfDSX,  p.  040. 

1.  The  Nevada  Commission  has  no  jurisdiction  over  a  question  of 
damages,  as  where  an  irrigation  company  has  failed  to  fumiah  water 
aa  agreed.    Be  steamboat  Canal  Co.  (Nev.)  120. 

BAMS. 

Abstract  of  cases  dealing  with,  Appendix,  p.  040. 

BfiST  UMIT. 

Jurisdiction  of  Montana  Commission  over  mtinicipaT  waterworks 
acquired  by  exceeding  debt  limit,  see  Pubug  UTfUTiBS,  1. 

BEFI0IT8. 

Affecting  measure  of  cost  of  developing  business,  see  Valuation, 
38. 

DBUVRBAGB^ 

Abstract  of  cases  dealing  with  validity  of  state  demurrage  rules 
conflicting  with  demurrage  rules  approved  by  Interstate  Com- 
merce Commission,  see  p.  168. 

BEPBECIATIOH. 
J.  In  general,  1—4. 
II,  Method  of  computing,  5—7. 
JII,  Bate  of  depredatitm,  8,  P. 

I.  In  general. 

Reproduction  cost,  with  or  without  depreciation,  considered  in  valua- 
tion, see  Valuation,  4. 

Necessity  of  depreciating  undistributed  construction  expense  in  find- 
ing reproduction  cost  less  accrued  depreciation,  see  Valuation,  7. 

Abstract  «f  eases  dealing  with.  Appendix,  p.  960. 

DisettMion  of  distinction  between  depreciation  aad  maintenance,  see  p. 

876. 
Diaeuasion  of  distinction  between  incomplete  or  acomed  and  complete 

or  matured  depreciation — definition,  see  p.  270. 
P.U.R.1910F. 
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DEPRECIATION-— oon^tfiued. 

DifteoMdon   of    the*  neeetBitf   of   estabKahing   a    depredation    reserve 

although  emrrent  repairs  and  renewals  arc  made,  see  p.  270. 
DiMweion  of  depreciation  t'eserTe,  its  uee,  anount,  and  relation  to 

it  of  maintenance,  see  p.  764. 
Dieeusdion  as  to  neceaalty  of  depreciating  overhead  charges,'  see  p.  050. 
Table  showing  lives  of  units  of  street  railway  plant,  see  p.  336. 

1.  ProspeeHve  electric  oonsumers  were  required  to  guarantee,  as  a 
condition  of  making  the  extension,  an  anaual  amount  sufficient  to  pro- 
Vide  for  an  allowance  of  only  2  per  cent  for  a  depreciation  reserve 
fund  of  2d  per  cent  ol  the  cost  of  the  exteoeion,  rather  than  6  per  cent 
for  straight  line  depreciation,  where  the  company  has  no  generating 
plaiBt.    OhurchSll  v.  Winthrop  &.  W.  Light  &  P.  Ck>.  (Me.)  752. 

2.  Depreeiation  of  an  eloetrioal  system  on  aeeount  of  existing  me- 
ehanicat  deterioration,  age,  obsolssceoce,  lack  of  utility,  or  other  causes, 
as  provided  bf  9  49^-9  of  tiM  Qeneral  Code»  as  ascertained  by  actual 
inspection  of  tiio  unit  when  praoticable,  and  by  the  we  ol  life  tables 
in  the  case  of  meters,  transformers,  and  nndergrouitd  oanduits  where 
inspection  is  impracticable,  is  properly  deducted  from  the  cost  of  repro- 
duction new  in  finding  the  present  value.  Re  Cincinnati  Gas  &  E.  Co. 
(Ohio)  416. 

3.  A  street  railway  is  not  entitled  to  a  depreciation  allowance  on 
the  entire  cost  of  paving  laid  at  its  expense,  where  the  law  does  not 
require  a  utility  to  repair  or  renew  it  in  the  absence  of  franchise  obli- 
gation, and  not  more  than  half  of  the  paving  is  required  by  franchise 
to  be  maintained  by  the  company,  although  it  may  be  necessary  for 
the  company  to  take  up  and  relay  the  paving  wheh  It  renews  the 
tracks.    Bay  State  Rate  Case  (&i:as8.)  221. 

4.  Failure,  while  paying  dividends,  to  provide  for  complete  depre- 
ciation of  Atreet  railway  properties  (which  may  be  mnasnyfd  bf  .^ 
parcentage  of  defioiency  in  service  condition),  is  mismanagement  al- 
though the  dividends  are  moderate;  but  where  such  a  condition  existed 
and  an  immediate  habilitatioa  of  the  property  would  rasult  in  in- 
creased revenue,  decreased  operating  expenses,  and  improved  service, 
the  Massachusetts  Public  Service  Commission  required  the  company  to 
restore  the  depreciation  losses  by  taking  care  of  repticemenis  ai^ 
current  repaire  before  paying  dIvMetfds  on  the  cbinmott  stock,  rather 
than  by  deducting  them  from  the  amount  of  the  investment  to  be  used 
as  the  basis  for  rate  making.    Bay  State  Rate  Case  (Mass.)  221. 

II.  Method  of  computing. 

Discussion  as  to  use  of  life  tables  and  inspection  in  finding  accrued 

depreciation^  see  p.  648. 

4k  A  depreciation  annuity  should  be  estimated  en  the  sinking- 
fund  basis  in  a  rate  case,  where  the  required  return  is  estimated  on  the 
ooet  to  reproduce  new  on  the  historical  method.  -San  Anselmo  v.  Marin 
Water  &  P.  Co.  (Cal.)  782. 

6.  The  annual  depreciation  charge  of  a  street  railway  that  had 
P.IT.R.1916F. 
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DEPRECIATION— continued. 

made  practically  no  provision  for  depreciation  was  fixed  by  estimating 

half  of  the   annual  depreciation  allowance  on  the  straight-line  basis 

and  half  on  the  4  per  cent  sinking-fund  basis,  where  tiie  company 

had  paid  but  moderate  dividends  and  the  public  had  the  benefit  of 

reduced  rates  and  transfer  privileges.     Bay  State  Bate  Case   (Mass.) 

221. 

7.  In  determining  the  annual  depreciation  upon  depreciable  prop- 
erty of  a  street  railway  system,  the  Massachusetts  Public  Service  Com- 
mission estimated  the  normal  life  of  each  unit  of  property  and  deter- 
mined the  net  depreciable  investment  by  deducting  from  original  cost 
the  final  scrap  value  and  nondepreciable  overhead  expense, — all  over- 
head charges  being  considered  depreciable  except  organisation  expenses 
and  taxes  during  construction, — and  by  dividing  the  net  depreciable  in- 
vestment in  each  unit  by  its  normal  life,  which.-  gave  the  amount  which 
should  be  set  aside  each  year  for  their  ultimate  rqylac^iient;  the  sum 
of  these  amounts  giving  the  annual  depreciation  charge  for  the  entire 
property.    Bay  State  Rate  Case  (Mass.)  221. 

III.  Rate  of  depreoiaUon^ 

8.  The  sum  of  $6,815  is  a  reasohable  allowance  in  a  water-rate 
case  for  a  depreciation  annuity,  estimated  on  a  5  per  cent  sinking-fund 
basis,  on  a  rate-making  value  of  $998,430.61.  San  Anselmo  v.  Marin 
Water  &  P.  Co.  (Cal.)  782. 

9.  An  annual  allowance  of  $94  was  made  for  depreciation  of  a 
chlorination  plant  costing  $420,  in  a  water-rate  proceeding.  Los  Banos 
V.  West  San  Joaquin  Valley  Water  Co.  (Cal.)  364. 

IIBVEXfOPMEMT. 

Rates  for  utility  whose  business  is  in  the  development  state,  flee 
RlTPtJBK,  16. 
'     Measure  of  cost  of  developing  business,  see  ValttAtion,  38. 

3>IBBCTOBT. 

Periods  for  publishing  telephone  directory,  see  Smbywe,  41. 

DISCONTIirUAlf C£  OF  SERVICE. 

See  Abandonment  of  Sebvicb. 


BISCOtTNT. 

Allowance  of,  after  end  of  period,  see  PatmIcnt,  1. 

Right  to  allow  discount  for  lighting  separate  buildings  of  one  con- 
sumer, see  Rates,  3. 

Allowance  for  discount  on  bonds,  in  reorganization  valuation,  see 
Valuation,  3. 

Consideration  of  discjount  on  bonds  in  reorganisation  proceeding, 
see  Valuation,  20. 
P.U.R.1916F. 


Digitized  by 


Google 


INDJSX  Ull 

DI8CRIMIHATION. 

«L  In  generalf  1. 

h.  Concessions  to  special  classes  of  consumers,  ;9— 4* 

1.  Otimers  of  equiptnent,  2. 

2.  Large  consumers^  3. 

3.  Business  telephone  subscribers,  4. 
II.  Service,  5. 

Ill,  Paument,  6,  7. 

I.  Bates, 
a.  In  general. 

Power  of  CommiBsion  to  direct  utility  to  terminate  a  contract  affording 

discrimihaiory  rates,  see  Ck)MMi8ai0NB,  5. 
Enforcement  of  award  of  reparation  as  compelling  carriera  to  make  a 

discrimination  in  violation  of  Kentucky  Constitution,  see  Consti- 

TunoNAL  Law,  5. 
Power  of  state  Commission  to  prevent  discrimination  in  ticker  service 

of  stock  quotations  transmitted  from  another  state,  see  Intebstatb 

COMICBBCE,  4. 

Power  of  Washington  Commission  to  terminate  discriminatory  contract, 
see  Ratxs,  8. 

Abstract  6f  cases  dealing  with,  Appendix,  p.  950. 

1.  The  discrimination  in  charging  water  users  in  one  town  a  mini- 
mum meter  rate  of  $2  per  month  when  users  in  other  towns  were 
charged  $1  per  month  was  eliminated  by  fixing  a  rate  for  all  of  $1  per 
month  for  the  first  280  cubic  feci  or  less.  San  Anselmo  v.  Marin  Water 
Jb  P.  Co.  (Cal.)  782. 

b.  Concessions  to  special  classes  of  consumers, 

BnforeeabUity  of  railroad  contract  for  lower  round  trip  fare  to  club 
Bombers  to  a  club  house,  see  Constitutional  Law,  13. 

1,  Oumers  of  equipment, 

2.  A  telephone  company  will  be  authorieed  to  cancel  a  special 
switching  rate  to  certain  town  subscribers  owning  their  own  telephones 
and  lines.    Re  Callaway  Teleph.  Co.  (Neb.)  405. 

2,  Large  consumers, 

3.  A  state  prison  using  a  large  amount  of  water  may  be  given  a 
low  rate,  adding  thereto  an  amount  representing  a  part  of  the  cost  of 
building  a  long  line  for  serving  the  prison  only.  San  Anselmo  v.  Marin 
Water  Jb  P.  Co.  (Cal.)  782. 

8.  Business  telephone  subscribers, 

4.  Giving  free  residence  telephone  service  to  subscribers  of  business 
P.U.R.1916F. 
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DISCRIMINATION--oon*mt*€d. 

telephones  constitutes  an  unlawful  discrimination.     Keentun  ▼.  north- 
western Teleph.  Exch.  Co.  (Minn.)  193. 

Stock  exchange  as  party  in  prooeedipg  to  compel  telegraph  company  to 
stop  discrimination  in  ticker  service,  see  Pabties,  4. 

5.  A  condition  in  contracts  to  telegraph  companies  with  a  stodc 
exchange  for  the  purchase  of  stock  quotations  to  be  furnished  to  sub- 
scribers by  means  of  tickers,  that  the  subscriber  must  be  approved  by 
the  exchange  to  prevent  unlawful  or  improper  use  of  quotations,  does 
not  justify  the  companies  in  failing  to  comply  with  a  Commission  order 
to  riimove  discrimination  in  not  furnishing  tieker  aenrice  to  an  un- 
approved subscriber  who  does  not  desire  the  quotation  for  wroagful 
1186.    Wsstem  U.  Teleg.  Co.  t.  Foster  (Mast.)  1T«. 

in,  Payment. 

Ri^t  to  allow  discount  for  lighting  separate  buildings  of  one  con- 
sumer, see  Rates,  3. 

6.  An  extension  of  credit  by  an  interstate  barrier,  altiioiigh  not 
provided  for  in  the  published  tariff,  is  unlawful  only  When  credit  is 
given  under  such  circumstances  that  make  it  in  ^ect  a  discrimina- 
tion within  the  prohibition  of  the  interstate  commerce  act.  Atchison, 
T.  Jb  S.  F.  R.  Ck>.  v.  Bowman  (Colo.)  154. 

7«  A  contract  by  an  interstate  carrier  to  transport  for  a  concert 
company  a  considerable  number  of  musicians  from  different  parts  of 
the  United  States  and  Mexico,  and  to  accept  payment  therefor  in 
weekly  instalments  of  $500,  which  was  made  at  a  time  when  the  exact 
amount  of  transportation  needed  could  not  be  ascertained,  and  which 
resulted  in  furnishing  transportation  to  the  value  of  $2,000,  does  not 
constitute  unlawful  discriminatioa  within  the  meaning  of  §  6  of  the 
interstate  commerce  aet.  Atdiison,  T.  &  8.  F.  R.  Oe.  t.  Bwiman 
(Olo.)    164. 


DIMrftlCT  or  COUUWMIA. 

Regulations    as   to    standards    for   electric   railway    sertiee,    see 
Sebvioe,  37. 

DITCH. 

Power  of  California  Commission  to  compel  irrigation  company  to 
take  over  private  ditch,  see  SEBVicfc. 

DIVIBENDS. 

Failure,   while  paying  dividends,  to  provide  for  depreciation  of 
street  railway  property,  as  mismanagement,  see  DicPBBCHAnoir, 
4. 
P.U.R.l»ieF. 
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Abstract  of  emaee  dealing  villi,  Anmna^  p.  i69. 

DUE  PBOCOM  OF  ULW. 

See  CoNSTTTunoifAL  Law,  6^10. 

DUPLICATION  COST. 

See  Repioductton  Cost. 

DUPLICATION  OF  FACIUmi. 

Affecting  value  of  property,  see  WALVMVm,  M. 

DUTIES. 

Of  Commissioiis,  see  OoiuassioifB,  1-^ 


BARHIll^: 

At  reasonable  rates,  consideration  of,  in  reorganicaiioB  Taliiati«B, 
see  VA£9ATloir,  S. 


Right  to  increased  earning  because  of  fiUlure  to  earn  expected 

proQts  ip  early  years,  see  BvryBN,  1. 
Increased  revenue  from  use  of  fare  boxes  on  street  cars,  see  Ba- 

TDSN,  11. 
Valuation  of  property  paid  for  out  of,  see  Valuation,  12,  IS. 
Determination  of  going  value  by  capitalization  of  earnings,  tee 

Valuation,  37. 

easekehts. 

Abstract  of  case  dealing  with,  AFfmwMg,  p.  9S4. 

EFFICIEHCT* 

In    management   and    operation    aifecting   increase   in   rsies,    see 

Rates,  6. 
Consideration  of  high  efficiency  of  property  in  valuation,  see  VAi.n* 

ation,  6. 
Of  working  organization  considered  in  valuation,  see  Valuation, 


ELECTRICITY. 

Basis  for  apportioning  between  consumers,  amount  guaranteed  for 
service  extensions,  see  Appobtionment,  5. 

Certificate  of  convenience  to  construct  and  operate  hydrotlactric 
plant  of  doubtful  success  denied,  see  Gebtitioavb  ow  Con- 
venience AND  NECESSITT,  1. 

Depreciation  for  electric  utility,  see  DsPiOMXAnoN,  1,  t. 

Admission  of  competition  into  occupi^sd  territory,  see  Moncwolt 

AND  CoMFETITION,  3. 

Computing  compensation  for  municipal  acquisition  of  an  electric 
plant,  see  Munioival  Plant,  1~S. 
P.UJt.l916F. 
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ELECTRICITY— oon^tntied. 

Right  to  allow  disoount  for  lighting  separate  bnildhigs  of  one  con- 
sumer, see  Rates,  3. 

Combination  of  consumption  by  landloid  and  immat  to  seenre  re- 
duced rates  for  increased  use,  sea  Ratss,  4. 

Right  to  make  minimum  charge  for,  see  Rates,  9. 

Rates  for,  see  Ratbs,  11. 

Amount  of  return  for  electric  utility,  see  .Eetubn,  17. 

Jurisdicticm  of  Commission  over  funds  collected  by  prospective  con- 
sumers for  poles,  see  Sebvics,  S.. 

Power  of  Maine  Commissios  to  require  electric  utility  to  make 
extensions,  see  Service,  6. 

Extension  of  service;  expense,  see  SmviOB,  17,  18,  24. 

Right  of  electric  utility  to  require  written  ccmtract  as  condition 
to  rendering  service,  see  Service,  23. 

Service  by  electric  utility,  see  Service  genenaDy  jand  paftieularly, 
29-32. 

Consideration  of  horse  railway  property  made  useless  by  electri- 
fication, in  valuation,  see  Valuation,  28. 

Valuation  of  plant,  see  Valuation,  generally,  and  partmlasly, 
13,  16,  18,  34,  37. 

Abstract  of  cases  relating  to  electric  companies  generally.  Appen- 
dix, p.  954. 

Abstract  of  cases  dealing  with  apportionment  by  electric  company, 
Appendix,  p.  909. 

Abstract  of  cases  dealing  with  electric  rates,  Appendix,  p.  994. 

Abstract  of  cases  dealing  with  electric  service.  Appendix,  p.  1052. 

1.  An  application  for  a  certificate  of  convenience  and  necessity  to 
build  and  operate  aa  electric  system  in  a  town  may  be  held  in  abey- 
ance for  a  reasonable  time  to  permit  an  existing  company  to  build  a 
transmission  line,  although  the  town  is  without  service,  where  it  is 
doubtful  whether  applicant  can  furnish  satisfactory  service  and  the 
existing  company  is  getting  its  financial  affairs  in  shape  to  perform  its 
promises  to  serve  the  territory.    Re  Hall  (Cal.)  480. 


EIXOTRIC  RAILWAYS. 

See  Interurban  Railways;  Strist  Railways. 


EMIIIEMT  DOMAIN. 

Statute  authorising  Commission  to  award  reparation  as  taking 
property  without  compensation,  see  Constitutional  Law,  9. 

Requiring  physical  connection  of  telephones  as  exercise  of  power  of 
eminent  domain  without  compensation,  see  Constitutxonal 
Law,  10. 

Acquisition  of  utility  by  municipality,  see  Municipal  Plant. 

Use  of  condemnation  valuation  in  fixing  rates,  see  Valuation,  23. 

Abstract  of  cases  dealing  with  questions  of,  Apphidix,  p.  956. 
P.U.R.1916F. 
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EHGIHEIiRINO. 

By  whom  suppJiod,  aa  affecting  allowance  for  overhead  expenses, 
see  Valuation,  15. 

ENGINES. 

Headlights  on,  see  Headlights. 

EQUAL  PROTECTION  OF  LAW. 

See  Constitutional  Law,  6,  8. 

9QI7|Pl|EirT. 

Railroad  headlights,  see  Headuohts. 

Engineering  on,  affecting  allowance  for  overhead  expense,  see  Valu- 
ation, 15. 

EBROR  IN  JUDGMENT* 

Increase  in  fares  to  prevent  operation  at  loss  although  system 
built  under,  see  Rates,  1. 

ESTOPPEL.  '     { 

From  claiming  insufficient  revenue  to  improvef  servioe  by  represen- 
tation in  a  proceeding  to  admit  competition  that  all  demands 
for  service  could  readily  be  supplied,  see  Sebvicb,  4#.' 

Abstract  of  cases  dealing  with  questions  of.  Appendix,  p.  966. 

EVIDENCE. 

1.  In  general,  1, 
II,  Breeuniptions  and  "burden  of  proof,  2.  • 

I,  In  general. 

Validity  ol  statute  limiting  evidence  in  court  proceeding  to  enforce 
reparation  award  to  that  heard  before  the  Commission,  see  Con- 

aTITUTIONAL  LaW,   8. 

Of  violation  of  Headlights  law,  see  Railroads,  1. 

Necessity  of  evidence  of  overhead  expenses,  see  Valuation,  17. 

Abstract  of  cases  dealing  with  questions  of,  Appendix,  p.  966. 

1.  Property  values  claimed  by  the  utility  to  have  been  improperly 
credited  to  plant  and  taken  from  the  depreciation  reserve  while  the 
property  was  in  full  operation  cannot,  in  the  absence  of  eiri^ence  that 
the  property  is  in  existence,  be  included  in  inding  the  actual  invest- 
ment of  a  utility  in  a  municipal  acquisition  valuation.  Re  Los  Angeles 
(Cal.)  593. 

II,  BresumpUona  and  burden  of  proof. 

Evidence  necessary  to  satisfy  burden  of  proving  necessity  of  proposed 

increase  in  rates,  see  Rates,  6. 
To  show  inal)ility  to  perform  contract  to  furnish  street  railway  service 

as  condition  to  discontinuing  service,  see  Servicer  21. 
P.U.IMOIGF. 
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EVIDENCE— continued. 

That  Commission  is  expert  body  faaTing  history  of  utility  as  Bot  affect- 
ing burden  to  prove  intangible  value,  see  Valuation,  1. 

2.  No  pfesumpti(Mi  as  to  any  question  of  fact,  such  as  operating 
efficiency,  or  honesty  and  prudence  in  investing  the  capital  upon  which 
the  utility  seeks  a  return,  exists  in  a  proceeding  to  ascertain  the  rea- 
sonableness of  a  proposed  increase  in  rates.  Bay  State  Rate  Case 
(Mass.)  221. 

EXCHANGES. 

Rate  for  rural  party  lines  served  by  two  exchanges,  see  Rates,  17 
$tock  exchange  as  party  in  proceedings  to  compel  telegntpifa  com- 
pany to  stop  discrimination  in  ticker  service,  see  VAMTma,  4. 

EJLECVTTVB  POWER. 

Awarding  xepar^ition  as  exercise  of,  in  violation  of  Kentucky  Con- 
stitution, see  CoNSTrruTiONAL  Law,  4. 

EXPENSES. 

EXPERM. 

7li#t  Commiaaipn  ia  expert  body  having  history  of  utility  i^  not 
affecting  burden  to  prove  intangible  value,  see  Valuation,  1. 

EXPRESS  COMPANIES. 

t^betract  of  cases  dealing  with  e^resa  ri^tes,  Appiinoix,  p.  909. 
Abstract  of  cases  dealing  with  express  service.  Appendix,  p.  1058. 

EXTENSION  OF  SERVICE. 

Basis  for  apportioning  between  consumers,  amount  gtiaranteed  for 
service  extensions,  see  Apportionment,  3. 

Consumer's  guaranty  for  extension  of  service  to  provide  for  depre- 
ciation reserve,  see  Depreciation,  1. 

Jurisdiction  of  Commission  over  funds  collected  by  prospeethre 
ecmsuffiert  for  poles,  see  Sebvics,  2. 

fiee  generally.  Service,  15^40. 

PACIXiinES. 

Duplication  of,  affecting  value  of  property,  see  Valuation,  28. 

FAIR  VAI.UE. 

Jurisdiction  of  Missouri  Commission  to  determine  fair  value  in 
reorganization,  see  Reoroanizatton,  5. 

FARE  BOXES. 

Increased  revenue  from  use  of  fare  boxes  on  street  oars,  see  Bs- 

turn>  11. 
P.U.R.1916F, 
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FABES. 

FEDEBAIi  STATUTES. 

See  Statutes. 

FEES  AKB  COMlOSSIOmi. 

tSecurity  issue  to  capitalize  counsel  fees,  see  StuOMi'i  Issuis,  6. 

Discussion  of  allowances  for  fees  sj|4  espenpes  for  effectiii|[  a  reor- 
miifation,  see  p.  483. 

FiLnro. 

Of  records  of  Commission  proceedings  in  enforcing  rfpfur^^iou  ^wsj4» 
see  3^A«ATW»|i,  fL 


Not  working  sue6ssitfu%  «MMMflrad  ia  taliMitte,  ms  YiLLUATioir, 
Mi 

FiEAHonro. 

€dSl  of,  in  valwtSoa,  see  VauKanov,  IC 

FZHDnros, 

By  interslate  Ccnuneros  OopuneisdoD  not  lustifying  incpease  «f  state 

rates,  see  IUtbs,  €. 
OoBstrustioB  of  indhigf  of  Commission  in  enloreiag  reparation 

award,  see  Reparation,  10. 


FIHES  AHD  FENALTIES, 

Psm4tiM  for  furnishing  telephone  service  in  occupied  territory  with- 
out authority,  see  Mokopolt  anp  Cojcfvtitxon,  2. 

Abstract  of  cases  dealing  with  questions  of,  Appendix,  p.  057. 

FOBECIX>8nBE  8AIJB. 

Power  of  Ohio  Commission  to  require  a  purchaser  at  a  foreclosure 
sale  to  continue  operation  of  a  railroad,  see  Sebviob,  12. 

FOREION  OORPORATIOHS. 

tikmnussioa  approval  oi  eii<?um^raiice  of  leasehold  interests  of  for- 
eign corporations,  see  Sboubttt  Issues,  1. 

Jurisdiction  of  New  Jersey  Commission  over  bonds  of  fpre^pi  cor- 
poration encumbering  leasehold  interest  of  railroad  under  state 
franchise,  see  Securitt  Issues,  3. 

Applicability  of  New  Jersey  statute  limiting  sale  price  tfi  bonds  of 
fortigii  corpon^tion  operating  railroad  as  lessee,  see  Sbgubitt 

ISSXTES,  7. 
P.U.R.1916F.  72 


Digitized  by 


Google 


1138  INDEX. 

FORFEITURE. 

Certificate  of  convenience  to  exercise  privileges  under  fHincfaises  sub- 
jeet  to  forfeiture  denied,  see  Cbbthioatb  of  Contbnibnoe  aitd 
Necessity,  2.  .  -  • 

FORMS. 

Colorado  form  of  application  for  autlMl^fy  to  make  rejiar^tiosiy  see 

FRANCHISE  OBLIGATION. 

Utility  faithfully  performing,  not  required  to  make  extensive  chang- 
es in  system,  see  Sebvicb,  46. 

FRAN€HISi5S. 

Validity  of  assignment  of  a  franchise  without  securing  eonsent  of 
Commission,  see  Commissions,  4. 

Commission  order  increasing  rates  fixed  by  franchise  ac  hUfakPfilt 
of  costraci,  see  CoMSifTOiioiUL  Law,  11. 

Certificate  of  convenience  to  exercise  privileges  under  franchises  sub- 
ject to  forfeiture  denied,  see  Cbbtutoatb  of  Convbniencb  and 
Necbssitt,  2. 

Policy  of  West  Virginia  CoMwiHSioii  as  to  iBtsrCering  with  Biwnicipal 
regulation  of  utilities  having  municipal  franchises,  see  Munici- 
palities, 1. 

Stock  quotation  sOTvioe  by  telegraph  oompa«y  in  exercise  of  fran- 
chise, as  "public  service,"  see  Public  Utojetibs,  3. 

Commission  approval  of  enoumbraace  of  franchise  by  foreign  cor- 
poration, see  Secuettt  Issues,  1. 

Jurisdiction  of  New  Jersey  Commission  over  bonds  of  foreign  cor- 
poration encumbering  leasehold  interests  of  railroad  under  state 
franchise,  see  Secubitt  Issxtes,  3'. ' 

Power  of  New  York  Commission  to  require  street  railway  to  extend 
service  over  a  street  for  which  it  has  no  franchise,  see  Sebvicb, 
6,7. 

Power  of  New  York  Commission  to  require  street  railway,  without 
franshise,  to  extend  service  by  using  a  franchise  of  anothor  com- 
pany, see  Sebvice,  7. 

Valuation  of,  see  Valuation,  39. 

Abstract  of  cases  relative  to,  Appendix,  p.  917. 

FREIGHT. 

Movement  of,  as  intrastate  or  interstate  traffic,  see  Intbmtatb  Com- 


Bates  for,  see  Rates. 

OAS. 

See  also  Natubal  Gas. 

Extension  of  gas  service;  expense,  see  Skbviob,  15,  20. 
Service  by  gas  utility,  sec  Sebvice,  20,  33,  34. 
P.U.R.1916F. 
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GAS — continued. 

AbstrAct  of  oases  dealing  with  gas  rates,  AppBNinx,  p.  1000. 
Abstract  of  cases  dealing  with  gas  servioe,  Appendix,  p.  1059. 

OBNSBAIf  OFFICERS. 

See  Officers. 

GOIH6  VAI.1TE.  * 

Allowance  for,  tn  valnalioiB,  see  Vacuauon,  36-38. 

ORABE  CB088IN08. 

SeeCBoseiNOft 

OUABANTOB. 

See  GUABANTT.  *    ^  '^    . 

OUABAMTT. 

Consumer's  guarantee  for  extension  of  serrioe  to  provide  for  de- 
preciation reserve,  see  Depbbciation,  1^ .  ,  -  /   •  ■ 

Jurisdiction  of  Connecticut  Commission  tQ  approve  wajv«r  o|  right 
by  guarantor  of  notes,  see  Seouutt  Issues,  2. 

Bonds  of  terminal  company  guaran^ef»d  by  railrQSfd  a^  capital  obli- 
gation in  reorganization  under  Missouri  statute,  see  Valua- 
tion, 0. 

HALF  FARE. 

Increase  in  price  of  school  tickets  to  pupils  entitled  to,  see  Rates, 
15. 

HEADUOHTS. 

Illinois  headlight  law  as  valid  exercise  of  police  power,  see  Consti- 
TUTioKAL  Law,  6. 

IllinoiH  headlights  law  not  superseded  Jt>y  Federal  statute,  see  Inter- 
state COMMEBCE,  3. 

l^oof  of  violation  of  headlight  law,  see  Railboaos,  1. 

Abstract  of  cases  dealing  with  state  regulation  of  locomotive  head- 
lights^ see  p.  167. 

BEABIKO. 

Directing  utility  to  cease  furnishing  seiMce  at  contract  rates  with- 
out notice  to  consumer  as  denial  of  due  process,  see  Constitu- 
tional Law,  7. 

Power  of  Alabama  Commission  to  order  physical  connection  between 
railroads  without  hearing  evidence,  see  Sebviob,  13. 

HEATING. 

Abstract  of  cases  dealing  with  heating  rates,  Appendix,  p.  1005. 
Abstract  of  cases  dealing  with  beating  service,  ApnsNDix,  p.  1060. 
P.U.R.lftlGF. 
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HIGHWAYS  AHD  STREETS. 

Jurisdiction  of  MAssachiuMtts  Coauniraiim  over  oonpUlBt  thM  rail- 
road is  obatFOCtiag  a  highway,  gee  CoxMiMiavs*  3. 

Highways  crossing  railroad,  see  Cbossinos. 

Municipal  determination  of  the  necessity  of  strict  esUasiMi  AcnpiiS 
a  railroad,  see  Cbossinos,  2,  3. 

Condition  of  highways  as  affecting  substitution  of  motor  bus  service 
for  street  car  service,  see  Sebviob,  40. 

Abstract  of  cases  deaUng  trith,  Apimiibix,  p.  Ml. 

HI8TORT. 

Reproduction  cost  on  the  historical  method  less  d^HRStiatio*,  see 
REPBODuonoif  Cost  Less  Dbpbboiation. 

HOKESTT. 

No  presumption  as  to  honesty  in  investing  capital  in  rate  proceed- 
ing, see  Evidence,  2. 

HORSE  RAILWAY. 

See  STBBffr  RaxlvayH. 

HTDROEUDCTRip  FIAKT. 

'  Certificate  of  convenience  to  exercise  frandifse  to  construct  and 
operate,  denied,  where  success  was  doubtful,  seer  Cebtificais 
OF  Convenience  and  Necessity,  1. 

ILUNOIS. 

Policy  of  Commission  to  declare  state  statute  superseded  by  Fed- 
eral regulation,  see  Commissions,  2. 

Illinois  headlights  law  not  superseded  by  Federal  statute,  see 
Intebstate  Commebce,  3. 

impairment  of  contracts. 

See  Constitutional.  Law,  11-14. 

IMPROVEMENTS. 

See  BETTEBMENTa 

INCANPBSCENT  X.AMPS. 

See  LiAMPfl.. 

INCOME. 

See  Retubn. 

INCREASED  USE. 

CombiaatioB  of  electrical  consumption  by  landlord  aad  tenant  to 
seoure  reduced  rates  for  increased  use,  see  Rates,  4. 
P.UJt.l916F. 
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ZHDUSTBT  SITES. 

JwriiActioii  of  Wtacoiulii  Ck>mmladaa  over  the  leasing  of  uidustry 
sites  for  conducting  prirate  business,  see  Comuibbionb,  6. 

Power  of  Wahington  Commission  to  terminate  rate  contract  entered 
•  into  as  inducement  to  consumer  to  locate  plant  in  dty,  see 
Rates,  8. 

ntJllJlCTlOK. 

Power  of  Ohio  Commission  to  issue,  see  Oommissionb,  9. 

HfspXfCnoK. 

Ascertainment  of  depreciation  by  actual   inspection  rather  than 

the  use  of  life  tables,  see  Depreciation,  2. 
Concentration  of  street  car  inspection  and  light  repair  work,  see 
*  Rbtxjbn,  14. 

XVSTAIXATION. 

Jurisdiction  of  Wisconsin  Coaimission  to  order  refund  of  con- 
sumer's payment  for  installation  of  service  pipes,  see  Repaba- 
'tion,  4. 

msTAUoaiTS. 

Contraet  by  interstate  earriar  to  aeeept  payment  in  instalments, 
as  ubIawIuI  discriraimstian,  see  Dibobjmjvatiov,  7. 

nfTJLHOIBIJB  VROFBWFT. 

TiMi  Oomnftls8io«  it  «ip«ft  hsdy  having  hiitory  of  vtUity  as  not 
affseting  hnr^im  to  prave  intangible  value*  see  VMLVArson,  1. 
Valuation  of,  generally,  see  Valuatkin,  36-W. 

HfMRCORPOmATB  RSLAl'MHS. 

Power  of  New  York  Commission  to  require  street  railway,  without 
franchise,  to  extend  service  by  tising  a  fran^Aiise  of  another 
company,  see  SnrvicB,  7. 

Abstract  of  cases  dealing  with,  APPEinttZ,  p.  961. 

1.  Only  completed  calls  can  be  chatged  for  by  an  intermediate  tele- 
phone exchange  under  a  contract  fixing  the  charge  per  "message"  for 
switching  or  relaying  toll  messages.  Dakota  C.  Teleph.  Co.  v.  Farm  d& 
H.  Teleph.  Co.   (S.  D.)   567. 

2.  Relay  tickets  for  completed  calls  should  be  given  the  sending 
company  by  an  intermediate  exchange  switching  or  relaying  toll  mes- 
sages.   Dakota  C.  Teleph.  Co.  v.  Farm  k  H.  Teleph.  Co.  (8.  D.)  567. 

INTEBBST. 

Included  in  reparation  award,  tee  Rbpabation,  1. 

IMTEKEST  DUBIHO  CONSTBUOTIOJI. 

Allowance  for,  paid  for  out  of  earnings,  see  VALnATiOH,  13. 
P.UJ1.1916F. 
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INTERSTATE  COMMERCE. 

Extension  of  credit  by  interstate  carrier,  m  unlawinl  diacrimiiia- 
tion,  see  Discrimination,  6,  7. 

Abstract  of  cases  dealing  with  state  regulation  of  operation  of 
railroads  as  affected  by  Federal  control  over  interstate  com* 
merce,  see  p.  167. 

Abstract  of  cases  dealing  with  power  of  state  Ck>nunis8ion  to  re- 
quire stopping  of  interstate  trains,  see  p.  168. 

Abstract  of  cases  dealing  with  state  statute  requiring  elimination 
of  dangerous  grade  crossings  as  interference  with  interstate 
commerce,  see  p.  168. 

Annotation  on  movement  of  freight  between  intrastate  points  as 
constituting  an  intcrestate  or  foreign  movement,  see  p.  149. 

1.  A  state  Commission  has  jurisdiction  to  require  the  stopping  gf 
interstate  trains  at  a  border  community  located  within  40  miles  of  a 
metropolis  in  another  state,  to  enable  residents  to  visit  the  city  during 
business  hours  and  return  the  same  day,  and  to  improve  the  conditions 
of  traffic  to  the  county  seat  via  said  city, — especially  as  adequate  train 
service  would  aid  rather  than  impair  interstate  service.  HoUe  ¥. 
Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  (Wis.)  459. 

2.  The  reshipment  without  unloading  by  the  owner  to  points  with- 
out the  state,  of  goods  shipped  from  one  point  withiiT  the  sta^  to  an* 
other,  does  not  inake  the  intrastate  haul  a  part  of  an  intenrstate  move- 
ment so  as  to  render  applicable  the  interstate  rate  rather  than  the 
state  rate,  where  the  owner  had  no  fixed  destination  for  the  goods 
when  the  original  shipment  was  made,  and  bad  not  detemised  wlietlwr 
he  would  convert  them  into  a  manufaetured  artiele  or  forward  .them 
to  interstate  points,  that  depending  on  the  marloel.  Hoifadet  Co.  v. 
Chicago,  M.  &  St.  P.  R.  Co.  (Wis.)   188. 

3.  Congress  has  not  assumed  jurisdiction  of  the  regulation  of  loco- 
motive headlights  so  as  to  abrogate  the  Ill^noia  lav  <»i  the  «iU>i«et^ 
by  the  amendm^it  to  the  Federal  ''boiler  inspection  act,"  providing  for 
the  inspection  and  regulation  of  ''the  entire  locomotive  .  .  .  and 
all  parts  and  appurtenances  thereof,''  since  such  provision  is  designed 
to  ascertain  the  condition  as  to  repair  and  fitness  for  service  of  the 
equipment,  rather  than  to  prescribe  stMidards  of  efficiency,  and  no 
Federal  standard  for  headlights  has  been  prescribed.  Condon  v.  Van- 
dalia  R.  Co.  (111.)  160. 

4.  The  furnishing  by  telegraph  companies  in  Boston  of  stock  quo- 
tations to  subscribers  by  means  of  tickers,  which  quotation  the  com- 
panies buy  from  the  New  York  Stock  Exchange,  transmitting  them  over 
their  wires  from  that  city  and  -  transferring  them  to  tickers  through 
their  own  instrumentalities  and  devices,  is  not  interstate  commerce, 
and  therefore  the  Federal  interstate  commerce  act  does  not  apply  to 
preclude  the  Massachusetts  Commission  from  preventing  discrimination 
in  the  ticker  service.    Western  U.  Teleg.  Co.  v.  Foster  (Mass.)  176. 

IlfTERSTATE  COMMERCE  ACT. 

See  Statutes. 
P.U.R.1916F. 
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IHTERSTATE  COlOfEBCE  COMMISSION^ 

See  also  Coiiiufiaioivs. 

Findings  by,  not  justifying  increase  pf  state  rates,  see  Ratbb,  6. 

UITBBSTATE  RATES. 

Imtrmae  of  state  tates  to  correspond  with,  tee  Rates,  6. 

IHTERSTATE  TRAFFIC. 

Effect  of  reshipment  without  unloading  to  mala  iotraatate  haul 
part  of  iaterstate  movement,  see  Inxeb8VATB  Qommxbcb,  2. 

Aanotation  on  movement  of  freight .  between  intrastate  points  as 
constituting  an  interstate  or  foreign  movement,  see  p.  149. 

UtTERURBAN  UATLWAltS. 

Speed  at  highway  crossing,  see  Cbossinqs,  4. 
Rates  for,  see  Rates,  1,  12-14. 

Abstract  of  oas^  dealing  with  rates  of.  Appendix,  p.  997. 
Abstract  of  eases  dealing  with  service  by.  Appendix,  p.  1075. 

mVESTMEVT. 

No  presumption  as  to  honesty  and  prudence  in  vestiug  capital 

upon  which  utility  seeks  a  return,  see  Evidence,  2. 
Not  imprudent  although  financial  results  are  not  promisix^  see 

Return,  2. 
Considered  in  valuation  generally,  see  Valuation,  12,  13,  26,  28, 

29,  31. 
Capital  honestly  and  prudently  invested  as  factor  in  valuation,  see 

Valuation,  4. 

IRRIGATION. 

Sec  also  Wateb. 

Jurisdiction  of  Nevada  Commissiofi  to  M<iw  damages  for  failure 

to  furnish  water,  see  Damages. 
Jurisdiction  of  Nevada  Commission  over  dispute  ai  to  r«te  ia  past 

season,  see  Rates,  7. 
Amount  of  return  for  irrigation  utility,  see  Retdbn,  18. 
Power  of  Commission  to  compel  irrigation  company  to  take  over 

private  ditch,  see  Service,  1. 

Abstract  of  cases  dealing  with  irrigation  rates,  Appendix,  p.  1006. 
Abstract  of  cases  dialing  with   irrigation  service.  Appendix,  p. 
1061. 

ISSUES. 

Averment  in  answer  as  not  raising  issue,  in  enforcing  reparation, 
see  Repabation,  10,  11. 

JUDGMENTS. 

Increase  in   fare  to  prevent  operation  at  loss   although  system 
built  under  error  of  judgment,  see  Rates,  1. 
P.U.r..l916F. 
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JVDICIAIi  POWER. 

Awarding  reparation  as  ezerciie  of,,  see  CoHHtut  Uiionai,  Law,  3, 
4. 

JITBICIAI.  SALE. 

Power  of  Ohio  OottmiBaion  to  refuire  a  purdiaiar  at  a  lareelbsure 
sale  to  continue  operation  of  a  railroad,  see  Sebviob,  12. 

jimiffiDicTiojr. 

Of  eourt  on  ajipealt  tee  Apvbai,  ajid  Rbvzbw;  GarinoEAHL 

Of  CommlBsion,  see  Commissioitb,  1--& 

JUBT  TRIAL. 

Statutory  provision  for  trial  by  jury  considered  in  reparation,  tee 
Repabation,  8. 

KENTUCXT. 

Jurisdiction  of  appellate  court,  see  Atveajl  akd  Review,  1. 

Nec^sity  of  p«tition  in  enforcing  reparation  award  uMtor  Ken- 
tucky statute,  see  Repabahon,  6. 

Statute  for  trial  by  jury  considered  in  enforcing  reparation  award, 
see  Repaeahok,  8. 

KAOW  LEDGE. 

Matters  within  one's  own,  not  put  in  issue  by  answer,  see  Repa- 
ration, 11. 


Paid  for  out  of  earnings,  see  Valuatiok,  13. 

liAim. 

Valuation  of,  see  -Vautation,  21,  22,  24,  30. 

IJkNDLOSD  AND  TEN AET. 
See  also  Leases. 

Combination  of  ekeetrical  oonsnmption  by  laadlM^  and  tenant  to 
secure  reduced  rates  for  inereaaed  use,  see  Baibi,  4. 

LARGE  COESTOEEIR. 

Low  water  rates  to,  as  unlawful  discrimination^  see  DiscBnoNA- 
HON,  3. 

LEASES. 

See  also  Landlobe  and  Tenant. 

Jurisdiction  of  Wisconsin  Commisflion  over  the  leasing  of  ware- 
bouse  or  industry  site  for  conducting  private  business,  see 
Commissions,  6. 

Lease  of  telephone  plant  to  permit  lessee  to  furnish  less  expensive 
service,  see  Monopoly  and  CoMPErtinoN,  1. 
P.U.R.1916F. 
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hEA8E8— continued, 

GommiMwn  vf^rmnl  of  eamimbrmnte  •!  kft«tbold  intereaU  oi  for- 
eign corporations,  see  Sbcuiott  Ibbuss,  1. 

Jurisdiction  of  New  Jersey  Commission  over  bonds  of  foreign 
corporation  encumbering  leasehold  interest  of  railroad  un^v 
state  fraachise,  see  Sscuanr  Issuia^.  3. 

Applicability  of  New  Jersey  statute  limiting  sala  price  to  bonds  of 
fovsign  oorporatioA  operating  railroad  as  lesses^  see  Sscubitt 
Imuss,  7* 

Valuation  of  land  held  under  lease,  see  Valuatioh,  30. 

Valuation  of  proparty  leased  to  another,  see  Vaujation,  31. 

Abstract  of  cases  dealing  with,  Appendix,  p.  971. 

1.  A  lease  by  a  telephone  company  of  its  plant  to  an  individual 
of  untried  capacity,  as  an  experiment  in  furnishing  a  less  expensife 
service,  must  provide  for  termination  hy  the  Commission.  Re  True 
(Me.)  897. 

USOJMUkTIVB  POWER. 

Awarding  reparation  as  exercUe  of  legislatiTe  power  in  vidlation 
of  Kentucky  Constitution,  see  CoKStinmoNAi.  Law,  4. 


See  Lease. 

UFE  TABLES. 

Use  of,Jn  determining  depreciation  where  inspection  of  property 
is  impracticable,  see  Dspbbciation,  2. 

UOHTINO. 

Right  to  allow  discount  for  lighting  separate  buildings  of  one  con- 
sumer, see  Rates,  3.  ^  ;. 

LOGAUTIE8. 

Higher  minimum  bill  for  water  in  one  town  than  in  others  as 
unlawful  discrimination,  see  DiscBiioNA^iOir,  1. 

Power  of  Washingtcm  Commissions  to  terminate  rate  contract 
entered  into  as  inducement  to  consumer  to  locate  plant  in  city, 
see  Bates,  8. 

LOOOMOnVEA. 

Headlii^ts  on»  see  Headlxokts. 

LONG  DI8TJLHCE  TELEPHONE. 

Lease  of  telephone  plant  to  furnish  long  distance  connection,  see 
Monopoly  and  Competition,  1. 

maohihert. 

Jurisdiction  of  Commission  to  compel  railroad  to  build  platform 
for  loading  and  unloading  hieavy  machinery,  see  Sebvicb,  3. 
P.U.R.1916F. 
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MACHINERY— contintied. 

Ihity  of  railroad  'to  erect  platform  for  loading  and  unloading  heavy 
machinery,  see  Service,  36. 

MAINE. 

Reparation  of  excessive  freight  charges  under  Maine  statute,  see 

Reparation,  2. 
tiurisdiction    of   Commission    over    funds   collected   for   poles    by 

prospective  consumers  agreeing  to  furnish  poles,  see  Service, 

2. 
Power  of  Commission  to  require  electric  uiilHy  to  make  eoctensions, 

see  Service,  5. 

MAIH8  AMB  PIPES. 

Minimum  charge  where  installed  by  consumers,  see  Ratss,  10. 

Jurisdiction  of  Wisconsin  Conunissicm  to  order  refund  of  con- 
sumer's payment  for  installation  of  service  pipes,  see  Repara- 
tion, 4. 

P^wer  of  Wisconsin  Commission  to  require  a  city,  operating  a 
.water  plant,  to  install  mains  and  connections  at  its  own  ex- 
pense, see  Service,  4. 

Extension  of  gas  and  water  mains;  expense,  see  Sntvioi^^  15,  16, 
19,  20. 

Consideration  of  pavement  over  mains  in  valuation,  see  Valuation, 
18,  19. 

MAKAOER. 

Expenses  for,  in  reorganization  as  chargeable  to  capital,  see  Valu- 
ation, 11. 

MANTTFACTUREBS. 

Supplying  engineering  affecting  allowance  for  overhead  expense, 
see  Valuation,  15. 

MASSACHUSETTS. 

Jurisdiction  of  Commission  over  complaint  that  railroad  is  ob- 
structing a  highway,  se^  Commissions,  3. 

Power  of  Commission  to  increase  street  railway  rates  prescribed  by 
franchise  or  by  statute,  see  Constitutional  Law,  11. 

Regulation  of  stock  quotation  service,  see  Purlin  Utiutibb,  3. 

Evidence  necessary  to  satisfy  burden  of  proving  necessity  of  pro- 
posed increase  in  rates  under  Massachusetts  statute,  see 
Rates,  5. 

MAXIMUM  DEMAND. 

Disapproval  of  electric  rate  fixing,  for  residences,  see  Rates,  11. 

MAXIMUM  RATE. 

Disapproval  of,  see  Rates,  11. 
P.U.R.1016F. 
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MEASURE. 

Outotanding  securities  as  measure  ol  cost  in  valuation,  see  Valu- 
ation, 5. 

Rate  baae  as  measure  of  price  for  municipal  acquisition  ol  utility, 
see  Valuation,  10. 

Of  appreciation  in  value  of  land,  see  Valuation,  22. 

Of  cost  of  developing  business,  see  Valuation^  38. 

MERGER. 

See  Consolidation,  Mebgeb  and  Sale. 


Compensation  and  method  for  relaying  telephone  toll  messages, 
see  Intebcorpobatb  Kklations,  1,  2, 


Use  of  life  tables  in  determining  depreciation,  see  Depreciation, 

2. 
Installation  of  meters  to  prevent  waste  of  water,  see  Sotvicm,  25- 

27. 
Cost  of  setting,  paid  for  out  of  earnings,  see  Valuation,  13. 

MII£AOE  BOOKS. 

Comparison  with  rate  on  mileage  book  basis,  see  Rates,  12, 

MnnMUM  bux. 

Higher  minimum  bill  for  water  in  one  town  than  in  others  as  un- 
lawful discrimination,  see  Discrimination,  1. 
See  Rates,  9,  10. 

MiJflMUM  OARIiOAD  WKiOHT. 

Refund  of  charges  based  on,  in  excess  of  actual  weight,  see  Rbpaba- 

tlON,  1. 
Refund  of  charges  for  two  shipments  in  car  in  exeeto  of  combined 

weight  of  separate  shipments  equaling  carload  minimum,  see 

Reparation,  2. 

misjoinder. 

As  ground  for  quashing  service  of  summons,  see  Parties,  2. 

MISMANAGEMENT. 

Failure,  while  paying  dividends,  to  provide  for  depreciation  of 
street  railway  property,  as.  mismanagement,  see  Depreciation, 
4. 

MISSOURI. 

Policy  of  Commission  to  protect  unsecured  creditors  in  reorgani- 
zation, see  Reorganization,  1. 

Voting  trust  in  reorganization  opposed  to  public  policy  in  Mis- 
souri, see  Reorganization,  3. 
P.U.R.1916F. 
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MISSOURI— continued. 

Jurisdiction  of  Commiisioti  <yfm  Teorganisation,  see  Rmmakiza- 

TION,  6. 
Reorganization  plan  "io  convert  k>Qds  into  stock  laeonnstent  witk 

Constitution  and  statute,  see  SEOUBirr  IsstTSS,  4. 
Reorganization  Taluatfoh  under  Missouri  statute,  see  VJUtUATiaN, 

3,  8,  9,  19,  20,  32,  36. 


EB   8HIPME1IT8. 

Rig^t  of  sliippers  of  cement  to  complain  of  rates  on  mixed  8blp> 
ments,  see  Pabties,  1. 


MOHET. 

Cost  of,  considered  in  using  rate  base  in  municipal  mtqaMiiUm 
Taluation,  see  ValuaWow,  10. 

Allowance  for  cost  of  obtaining,  in  valuation,  see  Valuation,  17. 

New  money  in  reorganisation  as  aflfeoting  all^wanee  for  boiid  dis- 
count, see  Valuation,  20. 


MOHOPOLT  AND  OOBCPETTTIOH. 

I.  In  generaMf  1,  2. 
II.  AdMiission  of  cotnpetUian  in  occupied  territorif,  a— 5. 

I,  In  generaU 

Legality  of  noncompensatory  rates  less  than  those  charged  by  com- 
petitor, see  Rates,  2. 

Comparison  of  interurban  zone  fapM  with  yailpoad  fate  l«r  ^oepipttitiva 
trip,  s«e  Rates,  14. 

Representation  in  proceeding  to  admit  competition  of  ability  to  supply 
demands  for  service  as  estopping  utility  from  claiming  insufficient 
revenue  to  mal^e  necessary  improvements,  see  Sebviob.  30. 

Municipal  power  to  build  competing  system  not  considered  in  fixing 
price  of  utility  for  municipal  acquisition,  see  Valuation,  2. 

Abstract  of  cases  on,  Appendix,  p.  972. 

1.  A  telephone  company  will  be  allowed  to  lease  its  plant  to  per- 
mit the  lessee  to  furnish  a  less  expensive  service  than  the  lessor  can 
give,  notwithstanding  the  lessee,  aided  by  lobg-distance  connection,  will 
compete  with  existing  companies  giving  similar  cheap  service,  where 
those  companies  make  no  attempt  to  secure  such  long-distance  connec- 
tion.   Re  True  (Me.)  897. 

2.  The  Wisconsin  Commission  refused  to  impose  the  statutory 
penalty  upon  a  utility  for  furnishing  local  telephone  service  in  oeovi- 
pied  territory  without  first  complying  with  the  statutory  procedure, 
where  the  utility  misapprehended  its  rights  on  acquiring  a  toll  line  in 
such  territory.  Town  Line  Farmers  Independent  Tdeph.  Oo.  v.  Red 
River  Teleph.  Co.  (Wis.)  211. 

1>.U.R.1916F. 
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MONOPOLY  AND  COMPETITION—ooirtfiHiarfr 

JUT.  Admission  •/  competUion  iit  owmpied  terrUory^ 

Deferring  action  on  application  to  permit  existing  company  to  extend 

transmission  line,  see  Electricity,  1. 
Mutual  telephone  company  not  to  operate  in  occupied  territory  without 

permission,  see  Public  Utilities,  4. 

3.  A  utility  will  not  be  permitted  to  oiter  occupied  territory  that 
is  receiving  good  service  at  rates  prescribed  by  the  Commission,  where 
the  existing  utility  has  sufficient  surplus  capacity  to  supply  all  de- 
mands, and  there  is  not  sufficient  business  to  enable  two  utilities  to 
earn  a  reasonable  return.    Re  Sierra  Electric  Power  Co.  (Cal.)  720. 

4.  The  complaint  by  a  telephone  company  that  a  second  company 
had  exuded  its  lines  parallel  to  those  of  fh^  eomplaittaiit  without  giv- 
ing notice  to  the  Commission  and  the  complainant,  m  tvqlfired  hy 
statute,  will  be  dismissed,  where  it  appears  that  the  duplication  of  in- 
vestment was  small,  that  the  extension  in  question  served  but  two 
patrons  who  were  not  subscribers  of  the  complahiant  company  altbong^fi 
its  service  had  been  available  for  more  than  seYen  ydars,  and  that  the 
failure  by  respondent  to  giVe  the  statutory  notice  was  due  to  the  mis- 
conception of  the  effect  of  its  contract  with  the  complainant.  Ozaukee- 
Washington  Teleph.  Co.  v.  Jackson  Teleph.  Co.  (Wis.)  217. 

5.  Hie  introduction  of  competition  Is  not  warranted  on  aooount  of 
unsatisfactory  telephone  service  of  the  existing  company  due  to  the 
condition  of  its  lines  and  the  want  of  connection  with  subscribers  of 
another  company,  where  ample  relief  can  be  obtained  by  repairing  the 
existing  system,  which  the  company  is  financially  able  to  do,  and  by 
establishing  physical  connection  with  the  Other  system.  Town  Line 
farmers  Independent  Teleph.  Co.  v.  Red  Riter  Teleph.  Co.  (Wis.)  211. 

VONTAHA. 

Jurisdiction  of  Commission  over  municipal  waterworks,  see  Cou- 
1US8I0NS,  1. 

Jurisdiction  of  Commission  over  municipal  plant  acquired  by  ex- 
ceeding debt  limit,  see  Pttbuc  Utiutiks,  1. 

KOTOB  BUS  8EBVI0B. 

See  AuTOMOiSLis. 

MOVI]f0  PIOTUBB  THEATER. 

Disapproval  of  ddotric  rates  lor,  see  Eatu,  11. 

It  U  M  iCIP  AlilTIES. 

See  also  Municipal  Plant. 

Power  of  Colorado  Commiasion  to  apportion  to  a  oounty  or  munic- 
ipality part  of  expoiae  of  eliminating  a  grade  crossing,  see 

ApPOBnONMKlfT,  4. 

Municipal  determination  of  the  neeessity  of  street  extension  across 
a  railroad,  see  Crossings,  2,  3. 
P.U.R.1916F. 
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MUNICIPALITIES— conttwtMjrf.. 

Limitation  of  power  to  exceed  debt  limit,  see  PuBUC  Utilities,  1. 

Power  of  Washington  Commission  to  terminate  rate  contract  en- 
tered into  as  inducement  to  consumer  to  locate  plant  in  city, 
see  Rates,  8. 

Municipal  power  to  build  competing  system  not  considered  in  fix» 
ing  price  of  utility  for  municipal  acquisition,  see  Valuatiox, 
2. 

1.  It  is  the  policy  of  the  West  Virginia  Commission  not  to  inter- 
fere with  the  municipal  regulation  of  utilities  whose  exstence  depends 
upon  municipal  franchises,  unless  the  necessity  therefor  is  clear.  Re 
Charleston  Interurban  R.  Co.  (W.  Va.)  338. 

MUVICIPAI.  UOHTINO. 

Duty  of  gas  company  to  supply  gas  for  lighting  municipal  lamps 
controlled  by  lighting  company,  see  Service,  34. 

MUNICIPAL  PUUTT. 

See  also  Municipalities. 

Jurisdiction  of  Montana  Commission  over  municipal  waterworks, 
see  Commissions,  1. 

Power  of  Oklahoma  Commission  to  compel  electric  utility  to  per- 
form its  contract  to  operate  a  municipal  waterworks,  see  Com- 
missions, 7. 

Statute  giving  Commission  jurisdiction  over  municipal  plants  as 
violating  constitutional  prohibition  against  legislative  levying 
of  taxes  on  municipality,  see  Constitutional  Law,  1. 

Right  to  include  in  valuation  for  municipal  acquisition  property 
acquired  from  depreciation  reserve  in  absence  of  evidence  of 
existence  of  property,  see  Evidence,  1. 

Jurisdiction  of  Montana  Commission  over  municipal  waterworks 
acquired  by  exceeding  debt  limit,  see  Pubuc  Utilities,  1. 

Power  of  Wisconsin  Commission  to  require  a  city,  operating  a 
water  plant,  to  install  mains  and  connections  at  Its  own  ex- 
pense, see  Service,  4. 

Valuation  of  utility  for  municipal  acquisition,  see  Valuation,  2, 
10,  13,  37. 

Abstract  of  cases  dealing  with,  Appendix,  p.  078. 

1.  A  single  definite  sum,  rather  than  the  elements  entering  into 
the  problem,  should,  in  the  absence  of  statutory  direction,  be  fixed  as 
just  compensation  to  be  paid  by  a  municipality  for  property  of  a 
utility,  viewed  as  a  going  concern,  with  franchise  rights  attached.  Re 
Los  Angeles   (Cal.)   593. 

2.  Consideration  must  be  given  to  the'  loss  in  iirtrinsic  value,  due 
to  less  profitable  use,  of  the  property  not  taken,  as  well  as  to  the  cost 
of  money,  depreciation,  and  maintenance  for  such  part  during  the 
period  of  temporary  idleness,  in  allowing  severance  damages  against  a 
municipality  acquiring  only  the  lighting  distribution,  ^liurt  of  a  unified 
P.U.R.1916F. 
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MUNICIPAL  VLANT^-continued, 

flyrton  f(v  the  gencrati(»i>  transmiMioii,  and  diatribution  of  electric 

light  and  power.    Re  Los  Angelea  (Cal.)  593. 

8.  Severanoe  damages  due  to  the  taking  of  only  a  portion  of  a 
unified  electric  generating,  transmitting,  and  distributing  system  are 
not  measured  by  any  capitalization  of  loss  in  earnings  for  all  time  to 
come,  but  by  adding,  year  by  year,  the  reasonable  losses  during  the 
period  while  net  earnings  being  recovwed  from  the  property  not  taken, 
and  by  bringing  the  amount  thus  ascertained,  year  L^  year,  back  to 
the  date  as  of  which  the  compensation  is  determined.  Re  Los  Angeles 
(Cal.)  593. 

MUTUAIf  TELEFMdKBB. 

See  also  Telephones. 
As  public  utility,  sec  Public  Utilities,  2. 

As  engaged  in  public  service  for  coippenaation,  see  Public  Utili- 
ties, 4. 

HATURAI.  GAM. 

See  also  Qas, 

Abstract  of  easee  dealing  with  natural  gaa  utilitiea  gemerally,  Ap- 
pendix, p.  975. 

Abstract  of  cases  dealing  with  natural  gas  rates^  Aptindix, 
p.  100«. 

Abstract  of  cases  dealing  with  natural  gas  service.  Appendix, 
p.  1062. 

Abstract  of  cases  dealing  with  discontinuance  of  service  by  natural 
gas  com]({any,  see  p.  351. 

HBBRASKA. 

Commission  not  authorizing  increase  of  stfSte  rates  to  correspond 
with  interstate  rates,  see  Rates,  6. 

NEOEMITT. 

See  Certificate  of  Convenience  and  Necessiit.  * 

HCyADA. 

Jurisdiction  ef  Cosimisafton  over  question  of  damages  for  failure  of 
irrigation  company  to  furnish  water,  see  Damages. 

Jurisdiction  of  Commission  ever  dispute  as  to  past  rate,  see 
Rates,  7. 

xbw  jersey. 

Jutisdiction  of  Conmkission  ever  bonds  of  foreign  corporation  en- 
eumbering  leasehold  interests  of  lailroad  under  state  fran- 
chise, see  Securitt  Issues,  3. 
Applioftbility  of  New  Jersey  statute  limiting  sale  price  to  bonds 
of  foreign  corporations  operating  railroad  as  lessee,  see  Secu- 
UTT  ISSTES,  7.- 
P.U.R.1916F. 
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NEWTOBX. 

Jurisdiction  of  CommlBBioii  to  detenniM  moner  te  whiA  tltntt 

shall  cross  a  railroad,  see  0w>S8IN«8,  2. 
Power  of  Commission  to  require  street  railwii^  t»  eKtend  Mrvice 

over  a  street  for  whi<^  it  bas  mo  franoklw,  see  SSBtict,  6»  7. 

H OR'O^'ERATIVB  FBOPSllTT* 

Taxes  on,  as  operating  expense,  see  RvruBf,  €. 
Deduction  of,  in  using  condemnation  valuatAon  in  iaaag  rates,  see 
YALVAnan,  28. 

HOHPHTSIOAI.. 

Elements  affecting  value,  see  Valuation,  14-20. 

HOTE8. 

Jurisdiction  of  Oonnectictit  Ctomlesion  to  nJfiprme  ii»fv«r  of  rigbt 
by  guarantor  of  notes,  see  Seoxtbttt  Issttes,  2. 

HOTICE. 

Directing  utility  to  cease  furnishing  service  at  oontrtct  rates  with- 
out notice  to  eoBsamer  «b  denial  of  due  process,  see  Onsn- 
TunoNAL  Law,  7. 

Effect  of  failure  to  give  state  Oommisskm  sotioe  of  prooeadiiigt  of 
Interstate  Commerce  Commission,  see  Bates,  6^ 

OBSOLESCENT  PBOPEBTT. 

Allowance  for,  in  valuation,  see  VALITATioir,  26. 

• 

OCOUPIED  TERRITO&T. 

Admission  of  competition,  see  Monopoly  and  ConcntmoN,  t-^ 
Hiitual  telephone  ccHUpany  not  to  operate  in,  it^thoiit  psnsiMkMi, 
see  Public  Utilitieb,  4. 

OFFICE^ 

Rent  of,  as  Operating  expetase,  see  RstuBN,  6* 

OFFIOEBS. 

Time  of  genend  officers  of  water  eewpaaiy  to  he  a|iportionea  be- 
tween OMistmction  and  replacement,  see  ApvoBTieNMKNT,  2. 

Allowance  for  operating  expanse  where  salaries  of  officers  for  over- 
head duties  are  charged  to  operation,  see  Yaluatidn,  15. 

OHia 

Power  of  Commission  to  issue  iajunotions,  see  CoMMiaaioiM^  8. 

Power  of  Commiflsiom  Sfver  abandonment  of  railroad  service,  see 
Service,  11,  12. 

Power  of  Commitssioti  to  order  pbytical  ooniiectifm  betwstfs  tale- 
phones,  see  Sbrvicb,  14. 

Treatment  of  land  held  under  lease,  see  VALiunoir,  Ml 
P.U.R.1916F. 
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on.. 

Abstract  of  cases  relating  to,  Appbkddc,  p.  976. 

OKIJkHOlCA. 

Jurisdiction  of  Commission  to  compel  an  electric  utility  to  per- 
form its  contract  to  operate  a  municipal  waterworks^  see 
Commissions,  7. 

ONE-WAY  FARES. 

Comparison  of  round-trip  fare  with  doubling  one-way  fare,  see 
Rates,  12. 

OPEilA  HOUSE. 

Disapproval  of  electric  rates  for,  see  Rates,  11. 

Oil^DtATINO  OOHTIHQEirOIES. 

Provision  for,  affecting  investment  in  excess  of  present  needs,  see 
Valuation,  26. 

OFERAXnC O  EFFIOIENCT. 

^    No  presumption  as  to,  in  rate  valuation,  see  Evidbncb,  2. 

OPERATHf O  EXPENSES. 

Basis  for  apportioning  operating  expenses,  betweoi  city  and  rural 

subscribers,  see  Appobtionmbnt,  2. 
Paid  by  mutual  telephone  subscribers  as  affecting  nature  of  senr- 

ice,  see  Public  Utilities,  4. 
Allowance  for,  in  fixing  return,  see  RBnnur,  4-14. 
Chargeable  to  capital,  see  Valuation,  11. 

OPERATION  AT  A  LOSS. 

Increase  in  fares  to  prevent,  see  Rates,  1,  16. 

OBDERS. 

Review  of  Commission  orders,  see  Appeal  and  Review;  Ceeiio- 

BARI. 

Time  for  filing  petition  for  rehearing  under  California  statute,  see 

Appeal  and, Review,  2. 
For  reparation,  see  Repaeation. 
For  cars  by  shipper,  see  Reparation,  1. 

Abstract  of  case  on  effect  of  Commission  order.  Appendix,  p.  077. 

OBI6INAI.  OOST. 

Consideration  of,  in  reorganization  valuation,  see  Valuation,  3. 
Outstanding  securities  as  measure  of  cost  in  valtta;lion»  see  Vai^u- 
ATION,   6. 

OVEROHABGES. 

See  Reparatiok. 
P.U.R.1916F.  73 
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OVBRHEAD  EZFEN8E8. 

Basis  for  apportioning  overhead  expenses  between  street  car  lines, 

see  Appobtionment,  1. 
Allowance  for,  see  Valuation,  13-17. 

OWNER8HIF. 

Of  poles  for  rural  electric  extension,  see  Sebvicb,  18. 

Right  to  own  franchise  not  affecting  its  value,  see  Valuation,  39. 

OWNERS  OF  EQUCPMElfT. 

Lower  rate  to  subscribers  owning  telephone  equipment  as  unlawful 
discrimination,  see  Discrimination,  2. 

PAncmio. 

Poor  operating  economy  in  not  painting  street  cars,  see  Rirnnf,  8. 

FABTIS8. 

To  reorganization,  tee  Reoboanization,  2. 

Abstract  of  cases  relative  to  proper  parties  to  proceedingB,  Ap- 
pendix, pi  977. 

1.  A  complaint  against  a  tariff  covering  mixed  shipments  of  sffwer 
pipe,  drain  tile,  clay  conduits,  brick,  and  cement  will  be  dismissed 
where  the  only  rate  in  which  the  complainant  has  a  real  and  direct 
interest  is  that  on  straight  carload  shipments  of  cement.  Atlas  Port- 
land Cement  Ck>.  v.  Boston  &  M.  R.  Co.  (N.  Y.)  204. 

2.  A  misjoinder  of  actions  and  of  parties  plaintiff  is  not  a  ground 
for  quashing  service  of  a  summons.  Louisville  &  N.  R.  Co.  v.  Green- 
brier Distillery  Co.    (Ky.)    608. 

3.  A  person  or  corporation  having  an  interest  in  the  service  may 
institute  proceedings  for  the  physical  connection  of  telephone  exchanges 
under  the  South  Dakota  statute.  Milbank  v.  Dakota  C.  Teleph.  Co. 
(Sw  D.)  662. 

4.  A  stock  exchange  is  not  a  necessary  party  defendant  to  a  pro- 
ceeding before  a  Commission  to  compel  telegraph  companies  to  stop 
discrimination  in  ticker  service  of  stock  quotations  purchased  from  the 
exchange.     Western  U.  Teleg.  Co.  v.  Foster  (Mass.)   176. 

PARTY  UlfES. 

Right  to  classify  rural  party  line  service  as  between  business  and 

residence,  see  Kai^s,  16. 
Rate  for  rural  party  lines  served  by  two  exchanges,  see  Rats8»  17. 

FAB  VALUE. 

Sale  of  bonds  at  less  than,  see  Sbcubitt  Issues,  7. 

PASSENOEB  FARES. 

Abstract  of  cases  dealing  with,  Appendix,  p.  1007. 
P.U.R.1916F. 
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Poiwar  of  Oommlwkm  to  stop  laterttaU  trmin,  tee  Intebstate 
OnomcB,  1. 

Abrtrmci  of  eases  dealing  with  power  of  state  CkmimissicMi  to  re- 
quire stopping  of  interstate  trains,  see  p.  168. 

PAST  RATE. 

Jurisdiction  of  Nevada  CommisBion  over  dispute  as  to,  see  Rates, 

7. 

PAVEMEITT  OVSa  MAIMS. 

Ck>nsideration  of,  in  valuation,  see  Valuation,  18,  19* 

PAVIK0. 

Right  of  street  railwaj  to  a  depreciation  allowanee  on  paving  laid 

at  it8  expense,  see  Depreciation,  Z.  * 

Appreciation  in  value  of  land  from,  see  Valuation,  22. 

Table  showing  lives  of  units  of  street  railway,  see  p.  886. 


Discrimination  in  payment,  see  Disobihination,  III. 

Right  to  allow  discount  for  lighting  separate  buildings  of  one  con- 
sumer, see  Rates,  8. 

Jurisdiction  of  Wisconsin  Commission  to  order  refund  of  con- 
sumer's payment  for  installation  of  service  pipes,  see  Rspaba- 
TION,  4. 

Denial  in  answer  of  payment  of  charges  by  diipper,  see  Repaba- 
TION,   11. 

Abstract  of  cases  relative  to,  Apfenodc,  p.  978. 

1.  Allowance  of  the  discount  on  a  gas  bill  due  and  payable  in  De- 
cember, 1914,  but  paid  after  the  disoount  period  expiring  in  January, 
1915,  does  not  give  the  right  to  refuse  a  discount  alter  such  period  on 
a  bill  due  and  payable  in  July,  1915,  under  a  utility  rule  to  allow,  on 
payments  after  the  discount  period,  a  discount  only  once  in  each  calen- 
dar year,  since  a  calendar  year  is  from  January  to  December,  and  the 
allowance  of  but  one  discount  refers  to  bills  due  and  payable  within  the 
specified  calendar  year.  Daley  v.  Peoples  Gaslight  k  Coke  Co.  (111.) 
498. 

PENAIiTISS. 

See  Fines  and  Penalties. 

PSBMIT8. 

Abstract  of  cases  dealing  with,  Apfenihx,  p.  917. 

PETITIOH* 

Necessity  of,  as  basis  of  aetiosi  to  enforce  reparation  award,  set 
Repabation,  6. 
P.U.R.1916F. 
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PHT8ICAI.  OONNBCnOH. 

Appeal  from  order  requiring,  physical  coBaedtion  of  telephones,  see 
Appeal  and  Review,  4,  6. 

Keqiiiring  physical  connection  of  telephones  as  valid  exercise  of 
police  power,  see  Constitutional  Law,  10. 

Lease  of  telephone  plant  to  permit  lessee  to  furnish  long  distance 
connection,  see  Monopoly  and  Competition,  1. 

Establishment  of,  between  telephones  rather  than  admitting  com- 
petition into  occupied  territory,  see  Monopoly  and  Competi- 
tion, 6. 

Parties  in  proceedings  for  physical  connection  of  telephones,  see 
Parties,  3. 

Power  of  Alabama  Commission  to  order,  between  rsilroflids  without 
hearing  evidence,  see  Sebviob,  13. 

Power  of  Ohio  Commission  to  order  physical  connectiont  between 
telephones,  see  Sbrvicb,  14. 

Of  telephdhes,  see  SiBVici,  43. 


See  Mains  and  PiPEflL 

PIiAlf. 

Of  reorganization,  see  Reoeoanization. 

PULTFORMS. 

Jurisdiction  of  Commission  to  compel  railroad  to  build  platfa 
for  loading  and  unloading  heavy  machinery,  see  Service,  3. 

Duty  to  build  platform  at  station  for  loading  and  unloading  heavy 
machinery,  see  Service,  36. 

PLEADINGS. 

Jurisdiction  of  Commission  as  limited  by  allegations  in  oomplaint 
and  answer,  see  Commissions,  6. 

Right  of  shij^rs  of  cement  to  complain  of  rates  on  mixed  shtj^- 
ments,  see  Parties,  1. 

Colorado  form  of  application'  for  authority  to  make  reparation,  see 
Reparation,  5. 

Construction  of,  in  enforcing  reparation  award,  see  Reparation,  9. 

Allegation  of  answer  as  conclusion  of  pleader,  in  enforeing  repara- 
tion award,  see  Reparation,  10. 

Averment  in  answer  as  not  raising  issue,  in  enforcing  reparation 
award,  see  Reparation,  10,  IL 

FOUBS. 

Jurisdiction  of  Commission  over  funds  collected  for  poles  by  pro- 
spective consumers  agreeing  to  furnish  poles,  see  Itetvios,  2. 

Right  to  require  applicants  for  rural  electric  extension  to  furniah 
poles,  see  Service,  18. 

Consideration  of  poles  kept  for  sale,  in  valuation,  eee  YAVOAOon, 
27. 
P.U.R.1916F. 
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POLES — continued. 

Abstract  of  cases  relative  to,  Appendix,  p.  978. 

Table  showing  lives  of  units  of  street  railway,  see  p.  336* 

POUOE  POWER. 

Illinois  Headlights  law  as  valid  exermse  of,  see  Conbtitutsunal 
Law,  6. 

Requiring  physical  connection  of  telephones,  as  valid  exercise  of, 
see  Constitutional  Law,  10. 

Commission  order  increasing  rates  fixed  by  contract  with  consumer 
as  valid  exercise  of,  see  Constitutional  Law,  12. 

Provision  as  to  municipality  exceeding  debt  limit  as  not  a  sur- 
render of,  see  PuBUO  Utiutibs,  1. 

Abstract  of  cases  dealing  with  state  statute  requiring  elimina- 
tion of  dangerous  grade  crossings  as  proper  exercise  of,  aee 
p.  168. 

POWER  PI^ANT. 

Table  showing  lives  ol  units  of  /ikeet  railwaf ,  see  p.  88t. 

POWERS. 

Of  Commissions,  see  CoMiMSfllCUffi,  1-8. 

PRAOTIOE. 

Abstract  of  cases  relative  to,  Appendix,  p.  079. 

PREFERRED  8TOOK* 

See  Stock. 

PRESENT  COHDITIOH. 

Of  property,  consideration  of,  in  reorganization  valuation,  see 
Vai.uation,  3. 

PRESENT  NEEDS. 

Consideration  of  investment  in  excess  of,  see  Valuatui^  26. 

PRESUMPTIONS. 

See  Evidence,  2. 

PRICES. 

In  making  allowance  for  pavement  over  mains  ia  valuaiioB,  see 

VaLL  ATION,   18. 

PRISON. 

Low  water  rates  to  state  prison^  as  -mnlawful  dis^imlnaUon,  see 

Dl8CRli[INATI0N,   3. 

Reparation  to  state  for  operating  pump  in  prison,  see  Repabation, 

3. 
Who  should  bear  expense  of  booster  pump  enabling  state  prison  to 

obtain  water,  see  Retubn,  6. 
P.U.R.1916F. 
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PRIVATE  DITCH. 

Jurisdiction  of  Commission  to  compel  irrigation  comptmy-  to  take 
over  private  ditch,  see  Sbbvigb,  1. 

PBOCEBUBE. 

In  reparation,  see  Bkpabation,  5-11. 

Abstract  of  cases  dealing  with  questions  of,  Afpeitdiz,  p.  98iL 

PBOFm. 

Service  without,  by  mutual  telephone  company  as  affecting  nature 
of  service,  see  Public  Utiutibb,  4. 

PROMOTEB'8  SERVIOXL 

Allowance  for,  in  valuation,  see  Valuation^  17. 

PROOF. 

See  EviDENCB. 

PBOPEBTT  HOT  OWHED  BT  UTHiITY. 

Valuation  of,  see  Valuation,  30. 

PBOPEBTT  HOT  USED  OB  USEFVL. 

Valuation  of,  see  Valuation,  23-29. 

PBOTEOTIOH. 

Of  unsecured  creditors  in  reorganization,  see  Rboboanizatioh,  1. 

PBUDEHCE. 

No  presumption  as  to  prudence  in  investing  capital  in  rate  pro- 
ceeding, see  EviDENOB,  2. 

PUBLIC  OOHVEHIEHCE  AHD  HECE88ITT. 

See  Cebtificatb  <»*  Convbnibnob  and  Nbcbssitt. 

PUBUO  POUOT. 

Voting  trust  in  reorganization  opposed  to  public  policy  in  Missouri, 

see  Reorganization,  3. 
Jurisdiction  of  Missouri  Commission  to  determine  whether  plan  oi 

reorganization  is  against,  see  Rbobganization,  5. 

PUBUO  8EBV1CE. 

What  constitutes,  see  Public  UTmrncs,  3,  4. 

Valuation  of  property  not  used  in,  see  Valuation,  24,  29. 

PUBUO  8EBVICE  COlOaSSIOH. 

See  Commissions. 

PUBLIC  8  U  FEB  V ISIOH. 

Securities  not  issued  under,  as  measure  of  cost  in  valuation,  sea 
Valuation,  5. 
P.U.R.1916F. 
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PUBUO  USE. 

Statute  authorizing  Commission  to  award  reparation  as  taking  of 
private  property  for  public  use,  without  compensation,  see 
Constitutional  Law,  9. 

PUBUO  UTIUTIES. 
I.  What  constUutea  a  *'puhHc  utilUy,**  1,  2. 

a.  Municipal  plants^  1. 

h.  Mutual  telephones,  2, 
II.  What  constitutes  * 'public  service,'*  3,  4. 

Acquisition  of,  by  municipality,  see  Municipal  Plant. 

See  also  Appeal  and  Review;  Appobtionkent;  Bbidqbs;  CnenncATK 
of  Convenience  and  Necessity;  Cebtioeabi;  Comkissions;  Con- 
solidation, Mebgeb  and  Sale;  Constitutional  Law;  Cbossings; 
Depreciation;  Discbikination  ;  Franchises;  iNTBBCOBPOBAn 
Relations;  Interstate  Comhcbob;  Monopoly  and  Competition; 
Payment;  Rates;  Reparation;  Seoubity  Issues;  Servicb;  Valu- 
ation. 

I.  What  constitutes  a  "public  utility.'' 

See  also  Automobiles;  Electricity;  Gas;  Intkbubban  Railways; 
Ibbigation;  Municipal  Plant;  Natubal  6as;  Railboads;  Stbebt 
Railways;  Telegraphs;  Telephones;  Wabehouses;  Wateb. 

Abstract  of  cases  dealing  with  what  constitutes.  Appendix,  p.  979. 

a.  Municipal  plants. 

1.  The  Montana  Commission  has  juiiadietioii  over  a  dty  acting 
as  a  public  utility  in  operating  a  water  system,  although  it  exceeded 
its  debt  limit  to  acquire  such  system,  and  the  Constitutioa  provides 
that  in  case  a  city  so  exceeds  its  debt  limit  it  shall  "own  and  control 
said  water  supply  and  devote  the  revenues  derived  therefrom  to  the 
payment  of  the  debt,"  since  such  provision  is  a  limiiatioB  of  municipal 
power  rather  than  a  grant,  and  is  not  a  surraider  of  the  police  power 
of  the  state.    Public  Service  Commission  v.  Helena  (Mont.)  389. 

d.  Mutual  tel&ph4mes, 

2.  The  fact  that  a  telephone  company  is  a  mutual  company  serving 
its  stockholders  exclusively  does  not  of  itself  place  it  without  the  mean- 
ing of  the  term  "telephone  corporation"  in  the  Idaho  Public  Utilities 
aet  Mountain  States  Teleph.  k  Teleg.  Co.  v.  Project  Mut  Teleph.  &  £. 
Co.   (Idaho)    370. 

II.  What  constitutes  **puhUo  service.'* 

8.  The  use  by  a  telegraph  company  of  its  franchise  in  furnishing 
to  tabscribers  by  means  of  tickers,  stock  quotations  purchased  from 
tho  stock  exchange,  renders  such  service  subject  to  regulation  by  the 
P.UJ1.1916F. 
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Massachusetts  Commission.    Western  U.  Tel^.  Co.  v.  Foster   (Mass.) 

176. 

4.  A  mutual  telephone  company  having  280  subscribers,  and  the 
magnitude  of  whose  undertaking  Is  limited  only  by  the  territory  in  two 
counties  contemplated  to  be  served,  and  whose  subscribers  pay  an 
amount  sufficient  to  cover  the  cost  of  operation  and  maintenance,  is 
engaged  in  a  public  service  for  compensation,  although  the  service  is  to 
stockholders  exclusively  and  without  profit,  so  as  to  be  a  public  utility 
which  cannot  operate  in  occupied  territory  without  a  certificate  of 
public  convenience  and  necessity,  under  the  Idaho  Public  Utilities  act. 
Mauntain  States  Teleph.  &  Telcg.  Co.  v.  Project  Mut.  Teleph.  &  E.  Co. 
(Idaho)  370. 

FUMPINO  8TATIOH. 

Appreciation  in  value  of  lota  at,  see  Vaujatuut,  22. 

PUMF8. 

fleparation  to  state  for  operating  pump  in  priscm,  see  RsPABATioir, 

3. 
Who  should  bear  expense  of  booster  pump  enabling  state  prison  to 

obtain  water,  see  Rbtubn,  6. 

P17PII«8. 

Increase  in  price  for  sohool  tickets,  see  Rates,  15. 

PUBP08E. 

Of  security  issues,  see  SEOfUBiTT  Issues,  5. 
Of  valuation,  see  Valuation,  8-10* 

QUOTATIOH8. 

Stock  exchange  as  party  in  prooeediBg  for  discriminatitm  in  ticker 
service  of  stock  quotation,  see  Pabtees,  4. 

Stock  quotation  service  by  telegraph  company  in  esirdee  of  fran- 
chise, as  ^'public  service,"  see  Pubuc  Utilitibs,  3. 

RAIIAOAD8. 

Jurisdiction  of  Massachusette  ■  Commission  over  complaint  that  a 
railroad  is  obstructing  a  highway,  see  Commissions,  3. 

Power  of  Ohio  Commission  to  enjoin  purchaser  of  railroad  from 
tearing  up  tracks  and  dismembering  property,  see  Commis- 
sions, 8. 

Railroads  crossing  highways,  see  Cbossin^s. 

Jurisdiction  of  state  Commission  to  require  stopping  of  interstate 
trains,  see  Interstate  Co(mmercb,  1. 

Illinois  Headlights  law  not  superseded  by  Federal  statute,  see  In- 
terstate Commerce,  3. 

Comparison  of  interurban  zone  fare  with  street  railway  fare  and 
steam  railroad  fare,  see  Kates,  14. 

Reorganization  of,  see  Rbobganization. 
P.UJL1916F. 
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Helund  <4  ^^cessive  charges,  see  Repasatioit,  1,  2,  6-11. 

Security  lAsues  by  foreign  corporation,  see  Sbcubity  Issues,  1,  3. 

Jurisdiction  of  Commission  to  compel  railroad  to  build  platform 
for  loading  and  unloading  heavy  machinery,  see  Service,  3. 

Power  of  Ohio  Commission  over  the  abandonment  or  continuation 
of  railroad  service,  see  Sebvicb,  11,  12. 

Power  of  Alabama  Commission  to  order  physical  connection  be- 
tween railroads  without  hearing  evidence,  see  Service,  13. 

Service  by  railroads  generally,  see  SEBVicaB,  35,  36. 

Abstract  of  cases  dealing  with  state  regulation  of  operation  d 
railroads  as  affected  by  Federal  control  OTer  interstate  com- 
merce, see  p.  107. 

Abstract  of  case  on  abandonment  of  right  of  way,  Affbndcc, 
p.  903. 

Abstract  of  cases  dealing  with  apportionment  by,  Artmaax,  p.  906. 

Abstract  of.  cases  dealing  with  c<mstruction  and  equipment  of,  Ap- 
pendix, p.  981. 

Abstract  of  cases  dealing  with  passenger  and  baggage  rates,  Ap- 
pendix, p.  1007. 

Abstract  o(  cases  dealing  with  service  by  railroads.  Appendix,  p. 
1063. 

1.  Proof  of  specific  violations  of  the  Headlights  law  on  engines  in 
Actual  service  luder  normal  operating  conditions  is  not  overcome  by 
ervidence  of  the  results  of  tests  made  under  favorable  conditions.  Con- 
don ▼.  VandalU  R.  Co.  (UL)  160. 

BATBBA8B. 

Use  of,  in  fixing  prise  f«r  municipal  acquisition  of  utility,  see 
Valuation,  10. 

RATES. 

/.  In  general,  1—5. 
II.  Jurisdiction,  powers,  and  duties  of  ConMnlMfdn,  ^^. 

III.  Minimum  hill  and  service  charges,  9,  10. 

IV.  Viserim^ination. 

F.  Bates  of  particular  utilities,  11—17. 
a.  Electricity,  11. 
h.  Interurban  raUtcays,  12-^14. 

c.  Street  railways,  16. 

d.  Telephones,  10,  17. 

I.  In  general. 

Commission  order  increasing  rates  fixed  by  a  franchise  or  contract  as 
impairment  of  contract,  see  Constitutional  Law,  11-14. 

Validity  of  contract  for  lower  round  trip  fare  to  club  members  to  a 
club  house,  see  Constitutional  Law,  13. 

P.U.R.1916F. 
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BATES— continued. 

Kfiect  of  realiipment  without  unloading  to  points  without  tiie  state  so 
as  to  render  applicable  the  interstate  rate,  see  iHTiaSTATt  Oom- 

ICEBCS,  2. 

Who  may  complain  of  frei^^t  rates,  see  Pabties,  1. 

Kefund  of  excessive  rates,  see  Repabation. 

iCeasonableness   of,   not  considered  by  court   in  enforcing  reparation 

award,  see  Repabation,  7. 
Hi^t  to  increased  earnings  because  of  failure  to  earn  expected  profits 

in  early  years,  see  Rbtubn,  1. 
Street  railway  system  serving  many  oommunities  not  treated  as  unit  in 

rate  Biaking,  see  Retubn,  3. 
Kates  for  utility  whose  business  is  in  the  development  stage,  see  Bb- 

TUBN,  U. 
Consideration  of  earning  power  at  reas(mable  rates,  in  reorganisation 

valuation,  see  Valuatioi?,  3. 

Abstract  of  cases  dealing  with  generally,  Appendix,  pi.  9d4. 

1.  The  fares  of  an  interurban  railway  which  was  built  under  an 
error  of  judgment  that  a  paying  business  would  be  developed  may  be 
increased  to  prevent  operation  at  a  loss,  if  the  increased  fares  are  not 
inherently  unreasonable.    Re  Manchester  k  D.  Street  R.  Co.  (N.  H.)  526. 

2.  Noncompensatory  rates,  less  than  those  charged  by  a  competi- 
tor, are  illegal  under  a  statute  prohibiting  inadequate  rates  which  are 
intended  to  or  naturally  tend  io  destroy  competition  or  produce  a 
monopoly  in  the  locality  affected.  Keenan  v.  Northwestern  Tdeph. 
Exch.  Co.    (Minn.)    193. 

3.  The  equity  is  questionable  of  allowing  a  discount  for  electricity, 
when  supplied  for  lighting  separate  places  of  business  foF'Ooe  eon- 
sumer,  if  no  other  artificial  illumination  is  used.  Re  Produce  Terminal 
Corp.   (111.)  378. 

4.  The  owner  of  several  adjoining  buildings  is  not  entitled  to  have 
the  amount  of  electricity  consumed  by  a  tenant  added  to  his  own  con- 
sumption so  as  to  receive  the  benefit  of  reduced  rates  for  increased 
consumption,  where  his  contract  for  service  provides  that  the  current 
furnished  the  several  buildings  "may  be  taken  collectively"  in  deter- 
:!iining  the  rate  to  be  applied,  and  that  the  current  consumed  by  toiants 
shall  be  credited  to  the  consumption  of  the  amount  annually  guaran- 
teed by  the  consumer,  but  that  *'the  accounts  of  the  tenant  shall  have 
no  other  relation  with  this  contract."  Jansen  v.  New  York  Edison  Co 
(N.  Y.)   201. 

5.  Under  a  statute  (Mass.  Public  Service  Commission  act,  §  21, 
Stat.  1913,  chap.  784,  amend.  Stat.  1916,  chap.  24)  placing  on  the  util- 
ity the  burden  of  proving  that  a  proposed  increase  in  rates  is  necessary 
''in  order  to  obtain  a  reasonable  compensation  for  the  service  rendered," 
tne  utility  must  satisfy  the  Commission  that  additional  net  income 
that  cannot  be  secured  through  more  efficient  management  and  opera- 
tion is  necessary  to  produce  a  fair  return  upon  capital  honestly  and 
prudently  invested,  and  that  the  proposed  rates  will  produce  the 
necessary  revenue,  and  no  m«re.  Bay  State  Rate  Case  (Mass.)  221. 
P.U.R.1916P. 
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II.  JnHsdio^ionf  powers,  and  duHes  of  ComtnisaUnu 

6.  Hie  Nebraska  CommiBtion  will  not  authorize  a  railroad  com- 
pany to  increase  freight  rates  merely  because  of  an  arbitrary  finding 
of  the  Interstate  Commerce  Commission  that  existing  rates  are  dis- 
criminatory as  between  border  cities,  and  that  the  intrastate  rates — 
established  by  the  legislature  and  the  carrier — are  too  low,  it  appear- 
ing that  the  state  Commission  was  not  notified  of  the  proceedings 
before  the  Federal  Commission,  and  that  the  findings  of  the  latter  are 
not  borne  out  by  the  facts.    Re  Chicago,  B.  &  Q.  R.  Co.  (Neb.)  398. 

7.  The  Nevada  Conmiission  has  no  jurisdiction  over  dispute  as  to 
rates  which  were  charged  by  an  irrigation  company  in  a  past  season. 
Re  Steamboat  Canal  Co.   (Nev.)   120. 

8.  The  Washington  Commission  has  power  to  direct  a  utility  to 
cease  furnishing  water  to  a  consumer  at  a  rate  specified  by  contract 
entered  into  as  an  inducement  for  the  consumer  to  locate  its  plant 
in  the  city,  upon  finding  the  rate  discriminatory,  although  the  contract 
was  executed  prior  to  the  enactment  of  the  Public  Service  Commission 
law.  Raymond  Lumber  Co.  ▼.  Raymond  Light  k  Water  Co.  (Wash.) 
437. 

III.  Minimum  hill  and  service  charges, 

9.  A  minimum  monthly  charge  may  be  made  for  electricity.  Re 
Produce  Terminal  0>rp.  (111.)  378. 

10.  A  water  company  famishing  water  to  an  association  of  con- 
sumers under  a  contract  which  provided  that  thef  mains  and  service 
{Hpes  were  to  be  installed  by  the  consumers,  and  which  fixed  a  rate 
of  50  cents  per  thousand  gallons  of  water,  was  authorized  to  exact 
a  minimum  charge  of  $1  per  month  for  each  consumer  served  although 
the  contract  made  no  provision  for  a  minimum  bilL  Re  Thatcher  Water 
Co.  (Ariz.)  1. 

JV.  DiscrimAnation, 
DiscnminatiMi  in  rates,  see  Dibobuomation,  I. 

V.  Bates  of  parUouiar  utilities. 

a.  Siectridiy. 

11.  The  Illinois  Commission  disapproved  an  electric  rate  schedule 
which  increased  the  charges  for  all  picture  shows  and  opera  houses 
which  may  consume  less  than  225  kw.  hrs.  a  month  and  which  fixed 
the  maximum  demand  for  residences  at  20  kw.  hrs.  a  month.  Re  Peo- 
ple's Gas  &  £.  Co.  (111.)  169. 

h.  Interurhan  raiUcays. 

12;  In  determining  the  reasonableness  of  an  increase  in  an  inter- 
urban  round-trip  fare  when  the  one-way  fare  is  reduced,  comparison 
P.U.R.1916F. 
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of  the  old  round-trip  fare  should  be  made  with  the  new  round-trip 
rate  on  a  mileage  book  basis,  rather  than  with  the  greater  fare  from 
merely  doubling  the  new  one-way  fare.  Waukesha  v.  Milwaukee  Elec- 
tric R.  &  Light  Co.  (Wis.)  131. 

13.  An  increase  in  an  interurban  round-trip  fare  from  50  to  57.6 
cents  when  the  one-way  fare  was  reduced  from  35  to  31  cents  was 
held  not  unreasonable,  where  there  were  68  reductions  against  only 
14  increases  on  the  revision  of  the  fares  for  the  entire  system,  and 
such  revision  was  made  on  the  basis  of  equality  and  uniformity  by 
replacing  5  cent  zones  with  2  cent  zones,  and  had  not  increased  t#e 
return  of  only  4  per  cent  for  the  entire  system,  5.35  per  cent  for  the 
section  in  question,  and  a  less  return  for  the  adjoining  section.  Wau- 
kesha V.  Milwaukee  Electric  R.  &  Light  Co.  (Wis.)  131. 

14.  The  relative  proportion  which  8  cent  interurban  zone  fares,  per- 
mitting rides  at  rates  varying  from  1.475  cents  to  1.99  cents  per  mile, 
bear  to  an  ordinary  5-cent  street  railway  fare,  and  to  a  steam  railroad 
fare  of  over  2  cents  a  mile  for  a  competitive  trip,  is  not  so  nuuiifestly 
irrational  as  to  prohibit  an  increase  in  zone  fares  from  6  to  8  cents. 
Re  Manchester  k  D.  Street  R.  Co.  (N.  H.)  526. 

c.  Street  railways. 

Discussion  of  the  inadvisability  of  increasing  5  cent  unit  fare  on  street 
railways,  see  p.  299. 

15.  A  street  railway  operated  at  a  loflt  was  authoriied  to  inorease 
the  cash  fare  from  5  cents  to  6  cents;  to  sell  10  sdiool  tieketa  lor 
30  cents  to  pupils  entitled  to  half  fare,  rather  than  10  tickets  for  26 
oents;  and  to  discontinue  the  practice  of  charging  half  fare  between 
the  hours  of  6  and  8  A.  m.  and  4:30  and  6:30  P.  x.  Re  Briisfcol  k  N. 
Street  R.  Co.  (Mass.)  171. 

d.  Telephones, 

16.  A  telephone  company  unable  to  furnish  matn-Une  or  party- 
line  business  service  in  rural  districts  will  not  be  allowed  to  classify 
rural  party-line  service  as  between  business  and  residence,  diarging 
a  higher  rate  for  a  telephone  at  a  place  of  business,  although  it  is 
used  more  than  the  average  telephone  on  the  line.  Buehner  v.  Tri- 
County  Mut.  Teleph.  Co.  (S.  D.)  582. 

17.  A  rate  of  $1.50  per  annum,  in  addition  to  the  rate  for  rural 
service,  was  fixed  for  rural  party-line  subscribers  who,  by  a  line  con- 
nection, are  also  served  by  a  second  exchange.  Adams  v.  Dakota  C 
Teleph.  Co.  (S.  D.)  575. 


BECEIVEB8. 

Security  issue  to  capitalize  receiver's  claim,  see  Saomnrr 
5. 
P.U.R.1916F. 
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Discussion  of  adyisability  of  having  recelTership  proceedings  of 
public  utOity  properties  handled  by  the  Interstate  Commerce 
Commission  in  the  case  of  Federkl  receiverships  and  by  liie 
state  Railroad  or  Public  Service  Commissions  in  the  case  of 
state  receiverships,  see  p.  491. 


BSCaRDS. 

Filing  of  records  of  Commission  proceeding  in  enforcing  reparation 
award,  see  Reparation,  9. 

Abstract  of  cases  dealing  with  keeping  of  records^  Appbzu>iz,  p. 
1Q2&. 


REDVCiai  RATES^ 

Combination   of   electrical   consumption   by   landlord   and  tenant 
to  secure  reduced  rates  for  increased  use^  see  Batis,  4. 


BEFUHD. 

See  Reparatioii. 

BXSOUUkTIOirS. 

See  KvLES  Aim  Rbotjlationb. 


REHBARINO. 

Time  for  filing  petition  for  rehearing  under  California  statute,  see 
Appeal  anp  Review,  2. 

Necessity  of  application  for  rehearing  of  Commission  order  before 
resort  to  the  court,  see  Appeal  and  Review,  3. 

Necessity  of  application  for  rehearing  of  Commission  order  as  con- 
dition precedent  for  review  by  certiorari,  see  Cebtiobasi, 
2. 


BELATmO  TOIiI.  MESSAGES. 

Method  of,  compensation  for,  see  Intbbcobpobatb  Relations,  1,  2. 


BENEWAIto 

Treatment  in  valuation  of  land  held  undar  long  term  lease  renew- 
able forever,  see  Valuation,  30. 


BENT. 

Of  offices  as  operating  expense,  see  Retubn,  5. 
Consideration  of  rent  from  property  leased  to  another,  in  valua- 
tion, see  Valuation,  31. 
P.U.R.1916F. 
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BEOBOAHIZATIOH. 

/•  In  general,  1—4. 
//.  Jurisdiction,  powers,  and  duttes  of  €ontmisBion,  5. 

I.  In  general. 

Issuance  of  securities  on,  see  Sbcxtbitt  Issues,  4-6. 
Valuation  on,  see  Valuation,  3,  8,  9,  11,  20,  32,  36. 

Discussion  of  allowances  for  fees  and  expenses  for  effecting  a  reorganiza- 

tion,  see  p.  483. 
Abstract  of  cases  dealing  with  reorganization  of  utilities,  Appendix,  p. 

980. 

1.  The  Missouri  Commission  will  not  favor  anj  plan  of  reorganiza- 
tion of  a  railroad  which  seeks  to  defeat  the  right  of  unsecured  credi- 
tors, although  such  rights  are  not  for  determination  hj  the  Commis- 
sion in  the  reorganization  proceedings.  Re  St.  Louis  ft  S.  F.  R.  Co 
<Mo.)  49. 

2.  A  reorganization  plan  and  agreement  of  a  railroad  company 
should  be  regarded  as  a  part  of  the  articles  of  association  or  charter  of 
the  proposed  new  company  in  order  to  make  it  binding  upon  the  com- 
pany and  all  of  the  parties  who  are  or  may  become  interested  therein. 
Re  St.  Louis  ft  S.  F.  R.  Co.  (Mo.)  49. 

3.  A  voting  trust  provided  for  in  plans  for  the  reor^nization  of 
a  railroad,  the  majority  of  the  members  of  which  represent  the  bond* 
holders  rather  Ihan  the  stockholders,  is  opposed  to  the  public  policy  of 
Missouri.    Re  St.  Louis  ft  S.  F.  R.  Co.  (Mo.)  49. 

4.  A  plan  for  the  reorganisation  of  a  railroad  which  is  invalid 
because  providing  for  a  voting  trust,  a  majority  of  the  members  of 
which  represent  the  bondholders  rather  than  the  stockholders,  is  not 
made  valid  merely  by  a  change  in  the  personnel  of  the  trustees.  Re 
St.  Louis  ft  S.  F.  R.  Co.  (Mo.)  49. 

II,  Jurisdiction,  potvers,  and  duties  of  Comn^issions, 

5.  In  passing  upon  the  reorganization  of  common  carriers,  the  Mis- 
souri Commission  has  jurisdiction  and  authority  not  only  to  determine 
the  amount  of  capitalization  and  the  fair  value  of  the  property  included 
in  the  reorganization,  but  also  to  determine  whether  the  plan  of  the 
proposed  reorganization  is  against  public  policy.  Re  St.  Louis  ft  S.  F. 
R.  Co.   (Mo.)   49. 

REPAIRS  AND  REPlJiCEMENTS. 

Time  of  general  officers  of  water  company  to  be  apportioned  be- 
tween construction  and  replacements    see  Appobtionmbnt,  2. 

Requiring  telephone  company  to  repair  its  system,  to  furnish  ade- 
quate service  rather  than  admitting  competition,  see  Monopolt 
AND  Competition,  5. 

Poor  operating  economy  in  not  repairing,  cleaning,  and  painting 
street  cars,  see  Return,  8. 

Concentration  of  street  car  inspection  and  light  repair  work,  see 
Retubn,  14. 
P.U.R.1916F. 
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BEPARATIOH. 

1.  In  general^  1— J. 
11.  Jurisdiction  of  ComtniSBion,  4. 
III.  Procedure,  f^ll. 

a.  Ae  to  authoriMing  awards  6. 
h.  As  to  enforcing  award,  6^1  !• 

I.  In  generals  ^ 

Statute  proriding  for  enforcement  of  reparation  awards,  by  filing  Com- 
mission order  in  the  circuit  court  as  special  on  local  legislation 
regulating  practice  in  the  court,  see  Con0TITUTK>nal  Law,  2. 

Awarding  reparation  as  exercise  of  Judicial  power,  see  Gonstitutiomal 
Law,  3  4. 

Awarding  reparation  as  exercise  of  legislative,  judicial,  and  executive 
powers  in  violation  of  Kentucky  Constitution,  see  Constitutional 
Law;  4. 

Enforcement  of  award  of  reparation  as  compelling  carriers  to  make  a 
discrimination  in  violation  of  Kentucky  Constitution,  see  Consti- 
tutional Law,  5. 

Validity  of  statute  limiting  evidence  in  court  proceeding  to  enforce 
reparation  award  to  that  heard  before  the  Commission,  see  Con- 
sTiiimoNAL  Law,  8. 

Statute  autliorizing  Conunissi<Mi  to  award  reparation  as  exercise  of 
arbiti-ary  power  in  violation  of  Constitution,  see  Constitutional 
Law,  9. 

Abstract  of  cases  dealing  with,  Appendix,  p.  1026. 

1.  A  railroad  furnisliing  for  its  own  convenience  cars  smaller  than 
those  ordered  by  the  shipper  must,  under  rule  6,  subdiv.  D,  of  Pacific 
Freight  Tariff  Bureau  Exception  sheet  No.  1-D,  refund,  with  interest, 
charges  based  on  the  minimum  carload  weight  of  the  cars  ordered 
in  excess  of  the  actual  weight  of  the  shipment.  Culpepper  v.  Southern 
P.  Co.  (Cal.)  473. 

2.  Under  §  48  of  the  Maine  Public  Utilities  act,  empowering  the 
Commission  to  allow  reparation  where  the  utility  admits  that  a  rate 
charged  may  be  excessive  or  unreasonable  or  collected  through  error, 
a  railroad  will  not  be  allowed  to  make  any  refund  of  the  published 
tariff  charges  for  two  shipments  in  one  car  merely  because  the  shipper 
intended  that  the  two  shipments  should  be  billed  as  one  so  as  to  take 
the  carload  rate,  but  his  shipping  clerk  billed  them  as  separate  ship- 
ments.   Watson  ft  Co.  V.  Bangor  &  A.  R.  Co.  (Me.)  381. 

8.  A  water  company  should  reimburse  a  state  for  the  expense  of 
maintenance  and  operation  of  a  booster  pump  installed  to  enable  a  state 
prison  to  obtain  sufficient  water,  except  as  to  the  cost  of  the  operator, 
for  which  the  state  claimn  no  reimbursement.  San  Anselmo  v.  Marin 
Water  k  P.  Co.  (Cal.)  782. 
P.U.R.3916F. 
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//.  Jurisdiction  of  Comntisslon, 

4.  The  Wisconsin  Commission  is  without  jurisdiction  to  order 
refund  of  consumers'  payments  for  installation  of  service  pipes*  Den- 
ning v.  Janesville  Water  Co.  (Wis.)  465. 

///.  Procedure. 

a.  A  A  to  authorizing  atcard. 

5.  Aii  order  prescribing  rules  as  to  authorising  or  awarding  repara- 
tion, with  a  fom  of  application  for  authority,  was  adopted  by  the  Colo- 
rado Commission  to  be  effective  November  1,  1916.  Re  A|^[»Ucatiotte  to 
Grant  Informal  Reparation   (Colo.)  878. 

b.  As  to  enforcing  award, 

6.  No  petition  is  necessary  as  a  basis  of  an  action  to  enforce  an 
award  of  reparation  made  by  the  Railroad  Commission  under  §  829, 
Kentucky  Statutes,  providing  that  if  an  award  of  the  Commission  be 
not  satisfied  within  ten  days,  the  chairman  shall  file  a  copy  of  the 
awards,  and  the  evidence  heard  in  the  circuit  court  and  simimons 
shall  be  issued  as  In  otfher  cases.  Louisville  &  N.  R.  Co.  t.  Greenbrier 
Distillery  Co.  (Ky.)  508. 

7.  Questions  as  to  the  reasonableness  or  confiieatory  character  of 
a  rate  or  as  to  the  arbitrary  conduct  of  the  Commission  in  establishing 
it  are  not  proper  subjects  of  judicial  inquiry  in  a  proceeding  to  enforce 
an  award  of  reparation.  Louisville  &  N.  R.  Co.  v.  Greenbrier  Distillery 
Co.  (Ky.)  508. 

8.  It  is  no  defense  to  a  proceeding  to  enforce  an  award  of  repara- 
tion, that  the  Commission  was  not  justified  in  making  the  award 
upon  the  evidence  offered,  and  it  therefore  acted  arbitrarily,  where  the 
statute  provides  for  a  trial  before  a  jury  upon  the  evidence  pro- 
duced before  the  Commission,  if  it  is  properly  put  in  issue  by  the  de- 
fendant. Louisville  k  N.  R.  Co.  v.  Greenbrier  Distillery  Co.  (Ky.) 
508. 

9.  In  a  proceeding  to  enforce  an  award  of  reparation,  the  carrier 
cannot  complain  of  the  shipp^'s  failure  to  file  records  of  proceedings 
before  the  Commission,  where  it  had  an  equal  opportunity  and  right  to 
have  done  so  and  had  no  right  to  require  the  shipper  to  file  them. 
Louisville  &  N.  JtC  Co.  v.  Greenbrier  Distillery  Co.  (Ky.)  508. 

10.  In  a  proceeding  to  enforce  an  award  of  reparation,  the  findings 
of  the  Commission  of  the  amount  of  the  award  amounts  to  an  allega- 
tion that  the  carrier  has  received  from  the  shipper  the  amount  of  the 
Award  from  extortionate  charges  which  the  shipper  has  paid,  and  the 
carrier's  answer  merely  that  it  did  not  owe  the  shipper  the  amount  of 
the  award  or  any  part  of  it  was  but  a  conclusion  of  the  pleader  and 
insufficient  to  form  an  issue.  Louisville  &  N.  R.  Co.  v.  Qreenbriei*  Dis- 
tillery Co.  (Ky.)  508. 
P.U.R.1916F. 
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11.  An  averment  in  a  carrier's  answer  in  a  proceeding  to  enforce 
an  award  of  reparation,  that  it  did  not  have  kndwlAdge  «r  inlonnation 
upon  which  to  found  a  belief  as  to  whether  or  not  the  amount  had 
been  paid  by  the  shipper  or  received  by  it,  was  hwufllciant  to  pal  such 
matter  in  issue,  since  a  party  cannot  put  in  iflsue  by  such  a  plea  mat- 
ter necessarily  within  his  own  knowledge.  Louisville  k  N.  R.  Co.  v. 
Greenbrier  Distillery  Co.  (Ky.)  508. 

See  REPAiBa  aud  Replacbmxnts. 

BEPORTS. 

Abstract  of  cases  deaHng  with  generally,  A»sn»ix,  p.  1025. 
Abstract  of  cases  dealing  with  generally,  Appendix,  p.  903. 

REPRODVCnOir  C06T. 

Consideration  of,  in  reorganization  valuation,  see  VALVAfnow,  8. 
As  factor  in  valuation,  see  VALUATfOi?,  4. 

Deduction  of  accrued  depreciation  from,  in  finding  present  value, 
see  Valuation,  6. 

BEPBODVCTiaH  COST  liESS  DEPRBCIATIOH. 

Deduction  of  depreciation  in  finding  present  value  of  electric  plant, 

see  Depbeciation,  2. 
Reproduction   cost,   with   or   without   depreciation,   considered   in 

valuation,  see  Valuation,  4. 
Ascertainment  of,  see  Valuation,  9,  7. 
That  rates  are  not  based  on,  as  affecting  allowance  for  superseded 

property  in  valuation,  see  VJlLUATION,  28. 

RESERVS  FACIUTIES. 

Provision  for,  affecting  investment  in  excess  of  present  needs,  see 
Valuation,  26. 

RESERTOHtS. 

Consideration  of  reservoir  supplying  few  customers,  in  valuation, 
see  Valuation,  25. 

RE8HIPMEHT. 

Effect  of  reshipment  without  unloading  to  make  intrastate  haul 
part  of  interstate  movement,  see  Inteestatb  Commebcs,  2. 

RESIDENCE  RATES. 

Disapproval  of  electric  rate  fixing  maximum  demand  for  reddenoes, 

see  Rates,  11. 
Right  to  classify  rural  party  line  service  as  between  business  and 

residence,  see  Rates,  16. 
P.U.R.1016F.  74 
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RETUBH. 

1.  In  oeneral,  1,  it. 
II.  Return  ob  a  whole,  8, 
III.  Operating  expenses,  4^14. 

a.  In  general,  4^^. 

h.  Of  street  rmO/way,  7— Jt4.. 
rv.  Reasonableness,  1S^21, 

a.  Factors  to  he  considered,  IS,  16. 

h.  Reasonableness  of  particular  amounts,  i7-)91« 

I.  In  general. 

Inability  to  obtain  additional  net  income  tkrovgli  aflieieiiey  as  affecting 

proposed  increase  in  rates,  see  Rates,  5. 
Considered  in  using  rate  base  in  municipal  acquisition  Taluation,  see 

Valuation,  10.  .  . 

Daily  collection  by  street  railway  as  affecting  allowance  for  worlcing 

capital,  see  Valuation,  33. 
Consideration  of,  in  allowance  for  going  Talue,  see  Valuation,  37. 

Abstract  of  cases  dealing  with  questions  of,  generally,  Appendix,  1029. 
Discussion  of  ratio  of  general  and  miscellaneous  expense  of  street  rail- 
ways to  opei'atiDg  revenue,  see  p.  311. 

1.  Failure  of  a  utility  to  earn  an  expected  profit  does  not  neces- 
sarily establish  its  right  to  an  increased  earning  based  on  a  valuation 
which  includes  profits  which  it  had  been  unable  to  earn  during  the 
earlier  years  of  its  operations.  Redding  y.  Northern  California  Power 
Co.  (Cal.)  801. 

2.  The  fact  that  financial  results  are  not  promising  does  not  render 
an  investment  in  new  territory  imprudent  within  the  rule  that  a 
utility  will  be  entitled  to  earn  a  return  upon  capital  only  that  has  beem 
"prudently"  invested;  since  it  is  the  use  of  capital  in  establishing  or 
carrying  out  an  enterprise  on  a  greater  scale  than  warranted  by  con- 
ditions or  the  use  of  capital  in  a  wasteful  or  foolish  way,  that  renders 
the  investment  imprudent,  rather  than  the  risk  of  capital  in  an  enter- 
prise economically  built.    Bay  State  Rate  Case  (Mass.)  221. 

//.  Return  as  a  whole. 

As   affecting   right  to   discontinue   unprofitable   street   ear   line,    see 
Sebvice,  22. 

3.  A  street  railway  system,  having  a  great  number  of  lines  of 
vastly  different  character  and  condition,  consolidated  under  statutes 
providing  that  the  service  should  not  be  diminished  nor  the  rates  in- 
creased, and  serving  many  communities  having  little  interests  in  com- 
noB»  should  not  be  treated  as  a  unit  for  rate-making  purposes  Bay 
8Ute  Rate  Case  (Mass.)  221. 

P.U.R.1016F. 
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III.  Operaiing  expenBee* 
«.  Ingenena^ 
ChmrgeMe  to  capital^  tee  Valuation^  11. 

Abetract  of  cases  dealing  with  operating  expense  of  steamboat,  Appen- 
dix, p.  1030. 

Discussion  of  the  saving  of  time  in  loading  and  unloading  cars,  see  p. 
324. 

4.  Taxes  paid  on  nonoperative  property  cannot  be  allowed  as  an 
operating  expense  in  a  rate  case.  San  Anselmo  v.  Marin  Water  &  P.  Co. 
<Cal.)  782. 

5.  The  rent  of  both  of  two  offices  of  a  water  company  cannot  be 
charged  to  operating  expenses  in  a  rate  case  where  the  business  can  be 
properly  handled  from  one.  San  Anselmo  t.  Marin  Water  &  P.  Ck>. 
(Cal.)  782. 

9.  The  expense  of  maintaining  a  booster  pump,  to  enable  a  state 
prison  to  obtain  sufficient  water,  should  be  borne  by  the  water  com- 
pany, and  not  the  state.  Saa  Anaslmo  v.  Maria  Water  k  P.  Go.  (CaJ.) 
782. 

h.  Of  street  railtcay. 

Discussion  of  requiring  street  railways  to  maintain  paving  between 
their  tracks,  see  p.  320. 

7.  A  street  railway  may  reduce  operating  expenses  by  increasing 
the  average  speed  of  its  cars.    Bay  State  Rate  Case  (Mass.)  221. 

8.  Failure  to  make  adequate  repairs  and  to  clean  and  paint  street 
oars  is  poor  operating  economy,  having  a  bad  effect  upon  the  patrons, 
and  upon  the  general  attitude  of  the  public  and  the  company's  em- 
ployees.   Bay  State  Rate  Case  (Mass.)  221. 

9.  The  semiconvertire  street  car  should  be  substituted  for  the 
open  street  car,  as  it  is  far  more  economical  and  can  be  made  nearly  as 
attractive  to  patrons.    Bay  State  Rate  Case  (Mass.)  221. 

10.  The  use  of  old  and  diversified  types  of  street  cars  requires  un- 
usually high  expenditures  for  maintenance  of  equipment.  Bay  State 
Rate  Case  (Mass.)  221. 

11.  The  use  of  fare  boxes  on  street  cars  tends  materially  to  in- 
crease revenue.     Bay  State  Rate  Case   (Mass.)   221. 

12.  The  use  of  trailer  cars  rather  than  the  use  of  a  number  of  regu- 
lar street  cars  on  the  same  running  time  reduces  operating  expenses. 
Bay  State  Rate  Case  (Mass.)  221. 

13.  Street  cars  operated  by  one  man  may  probably  be  used  to  ad- 
vantage in  some  instances.    Bay  State  Rate  Case  (Mass.)  221. 

14.  Street-car  inspection  and  light  repair  work  should  be  concen- 
trated rather  than  carried  on  in  a  large  number  of  car  houses.  Bay 
SUte  Rate  Case  (Mass.)  221. 

P.U.R.1916F. 
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tV.  Beammableness. 

a.  Factors  to  he  considered. 

Discussion  of  test  of  fair  return  to  attract  capital,  see  p.  286. 

15.  Rates  for.  seryices  of  a  utility  whose  business  is  in  the  develop- 
ment stage  cannot  be  based  upon  the  assumption  that  a  full  or  ade- 
quate earning  should  be  made  on  the  present  value  of  the  property. 
Redding  v.  Northern  California  Power  Co.  (Cal.)  801. 

16.  Just  and  reasonable  rates  under  the  Massachusetts  statute  are 
such  as  will,  under  reasonably  good  management,  yield  a  return  upon 
honest  and  prudent  investment  sufficient  to  attract  capital.  Bay  State 
Rate  Case  (Mass.)  221. 

b.  Reasonableness  of  particular  amounts, 

17.  An  electric  company  is  entitled  to  a  return  of  at  least  6  per 
cent  on  a  rural  extension,  as  a  condition  of  making  it,  where  rates  fixed 
by  the  company  yield  a  net  return  of  2.6  per  cent,  or  an  aetnal 
return  of  6.8  per  cent  when  bond  interest  is  included,  and  money  costs 
6  per  cent.    Churchill  t.  Winthrop  &  W.  Light  k  P.  Co.  (Me.)  762. 

18.  An  irrigation  company  was  authorized  to  increase  its  rates  so 
as  to  earn  a  return  of  8  per  cent  on  its  assumed  valuation  of  $90,600. 
Re  Steamboat  Canal  Co.  (Nev.)  120. 

19.  A  return  of  6  per  cent  rather  than  7  per  cent  was  allowed  upon 
the  total  investment  of  a  street  railway,  one  half  of  which  consisted  of 
bonds  with  an  annual  carrying  charge  of  4.7  per  cent.  Bay  State  Rate 
Case  (Mass.)   221. 

20.  Proposed  rates  which  would  produce  a  return  of  about  16  per 
cent  on  the  fair  present  value  of  a  telephone  plant  are  higher  than 
necessary  to  yield  an  adequate  return.    Re  Bucher  .(111.)  601. 

21.  The  sum  of  $69,890  is  a  fair  return  on  a  water  system  having  a 
rate-making  value  of  $998,430.61.  San  Anselmo  v.  Marin  Water  &  P. 
Co.  (Cal.)  782. 

BEVIBW. 

See  Appeal  and  Review. 

RIGHT  OF  WAT. 

Consideration  of  contract  to  give  service  in  exchange  for  right  of 
way  in  passing  upon  the  substitution  of  motor  bus  service  for 
street  car  service,  see  Service,  10. 

Abstract  of  case  on  abandonment  of,  Appendix,  p.  903. 

ROIiUHG  STOCK. 

Engineering   on,   affecting   allowance    for   overhead   expenses,   tee 
Valuation,  16. 
P.U.R.1916F. 
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C<»iiipari»oiiB  ^in  fMermining  reasonablenjew  of  increase  in  inter- 

.  urban  rjound-trif^  tare,  sfe  lUrss,  12. 
Reasonableness    of    increase    in    interurban    round-trip    fare,    see 
Raiss,  13. 

niTLBB  AKD  nBGTSULTlCfNB. 

Construction  of  rule  to  allow  discount  for  prompt  payment  after 

end  of  period,  see  Payment,  1. 
Colorado    rules   as   to   authorizing   or   awarding   raparation,    see 

REFABintoM,  6. 
Rules  regulating  service  of  gas^  electrio  «aul  wviter  .i^tiUtiea  adopted 

hj  Colorado  Commission,  see  Service,  29. 
Standards  for  electric  railway  service  in  District  of  Columbia,  see 

Sbbvicb,  37. 

BUBAI.  EXTEN8IOH. 

Right  to  require  applicants  for  rural  electric  extension  to  furnish 

poles,  see  SxaviCB,  18. 
Return  to  electric  utility  as  condition  of  making  rural  extension, 

see  Retubn,  17. 

WLVKAIs  TELEPHOHSS. 

Basis  for  apportioning  <^rating  expenses,  between  city  and  rural 

subscribers,  see  AFPOBTioiflCKifT,  2. 
Contract  for  switching  service,  as  affecting  inerease  in  rates,  see 

CoNSTirtmoNAL  Law,  14, 
Right  to  classify  rural  party  line  service  as  between  business  and 

residence,  see  Rates,  16. 
Rate  for  rural  party  line  served  by  two  exchanges,  see  Rates,  17. 

8AFBTT. 

Precautions  at  railway  crossing,  see  C^ssnces,  4, 

8AFBTT  APPIJAKOES. 

Abstract  of  cases  dealing  with  regulation  of  operation  of  railroads 
as  affected  by  Federal  control  over  interstate  oommeroe,  see  p. 
167. 

Allowance  for  operating  expense  where  salaries  of  officers  for  over- 
head duties  are  charged  to  operation,  see  Valuation,  16. 

8AX.E. 

Sale  amounting  to  a  consolidation  or  a  mergsar»  see  Consolidahok, 

Meboer,  and  Salb. 
Transfer  of  telephone  plant  by  lease,  see  Lbasb. 
Method  of  fixing  compensation  to  be  paid  by  a  mnnieipality  lor 

property  of  a  utility,  see  Municipal  Plant, 
P.U.R.1916F. 
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Power  of  Ohio  Commksion  to  require  a  purdiaser  at  a  foreeloaore 
sale  to  continue  operation  of  a  raUroad,  tee  Siavioa^  18. 

8CHOOI*  TICBIETS* 

Increase  in  price  for,  see  "Rates,  15. 

SDCUBITT  ISSUES. 

/.  In  general,  1. 

II.  Jurisdiction,  potcers,  and  duties  of  ConhnUsekmf  9,  A 
III.  Conversion  of  bonds  into  sUhOc,  4. 
IV.  Purpose,  6. 
t.  Amount,  6. 
VI.  Sale  price,  7,  S. 

I,  In  general. 

Outstanding  securities  as  measure  of  cost  in  Taluation,  see  Valttatiok, 

5. 
What  constitutes  capital  obligations  in  railroad  reorganization  under 

Missouri  statute,  see  Valuation,  9. 
Value  of  securities  in  reorganization  as  affecting  allowance  for  bond 

discount,  see  Valuation,  20. 

Abstract  of  cases  dealing  with,  generally,  Appendix,  p.  1035. 
Abstract  of  cases  dealing  with  issuance  ot 'Securities,  see  p.  ]8. 

1.  The  state  has  power  to  require  the  approval  of  the  Commission 
as  a  condition  precedent  to  the  encumbrance  of  leasehold  interests  of 
foreign  corporations  in  railroads  and  franchises  located  within  ita 
limts.    Re  Erie  R.  Co.  (N.  J.)  408. 

//.  Jurisdiction,  powers,  and  duties  of  Commission. 

2.  A  waiver  by  a  railroad,  as  guarantor  of  notes,  of  the  right  to 
claim  that  an  agreement,  making  an  immaterial  change  in  the  power 
of  the  drawer  to  deal  with  the  collateral,  will  vitiate  the  guaranty,  is 
not  a  new  guaranty  which  the  Connecticut  Commission  has  jurisdiction 
to  approve,  since  the  change  in  the  drawer's  power  will  not  impair  the 
guaranty.    Re  New  York,  N.  H.  &  H^  R.  Co.  (Conn.)  12. 

3.  The  New  Jersey  Commission  has  jurisdiction  to  approve  or  dis- 
approve the  issuance  of  bonds  by  a  foreign  corporation  that  encumber 
leasehold  interests  in  railroads  in  the  state  operated  by  it  luder  fran- 
chises granted  by  the  state.    Re  Erie  R.  Co.  (N.  J.)  408. 

///.  Conversitm  of  bonds  into  stoclc. 

4.  A  plan  for  the  reorganization  of  a  railroad  which  confers  upqii 
bondholders  the  right  to  convert  5  per  cent  bonds  into  6  per  cent  pre- 
ferred stock  without  the  consent  of  the  holders  of  the  common  stock  is 
inconsistent  with  the  Missouri  Constitution  and  the  statute  governing 
the  issue  of  preferred  stock  by  railroad  corporations.  Re  St.  Louis 
AS.  F.  R.Co.  (Mo.)  4». 

P.U.R.1916F. 
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•  

5.  The  California  Commigsioo.  refused  to  allow  the  Western  Pa- 
cific Railroad  to  capitalize  the  sum  of  $2,350,000  to  cover  reorganiza- 
tion expenses,  taxes,  reeeiver's  claims,  counsel  fees,  etc.,  rather  than 
$2,000,000  originally  allowed  for  that  purpose,  upon  the  ground  that 
the  receiver's  claims  and  counsel. fees  were  exorbitant.  Re  Western  P. 
R.  Co   (GaL)  483. 

F.  AfnounU, 

6.  Upon  the  reorganization  of  a  railroad,  the  Missouri  Commission 
refused  to  approve  the  issuance  of  stock  and  bonds  as  a  bonus  upon  the 
exchange  of  securities  in  the  old  company  for  securities  in  the  new 
company,  where  the  fair  value  of  the  property  did  not  warrant  the  issue 
of  any  additional  securities.    Re  St.  Louis  &  S.  F.  R.  Co.  (Mo.)  49. 

VI.  Sale  pHee. 

7.  A  statute  prohibiting  any  "corporation  of  "^is  state"  that  hais 
acquired  a  franchise  to  use  any  highway  or  public  place  within  the  state, 
from  selling  its  bonds  at  less  than  80  per  cent  of  their  par  value,  does 
not  apply  to  a  foreign  corporation  operating  a  railroad  within  the  state 
as  a  lessee,  nor  does  such  statute  indicate  a  general  state  policy  as  to 
the  issuance  of  bonds  by  all  corporations  that  might  be  subject  to  legis- 
lative control  of  the  state,  so  that  the  Commission  should  refuse  its 
approval  of  an  issue  of  bonds  by  a  foreign  corporation  to  be  sold  at  less 
than  80  per  cent  of  their  par  value.    Re  Erie  R.  Co.  (N.  J.)  408. 

8.  The  New  Jersey  Commission  approved  the  issue  of  general  lien 
4  per  cent  bonds  to  be  sold  at  70  and  substituted  for  7  per  cent  bonds, 
although  the  bonds  imposed  an  encumbrance  upon  leasehold  interests 
in  railroads  and  franchises  in  the  state  to'  which  they  were  not  pre- 
viously subject,  and  the  purpose  of  the  issue  had  no  direct  relation  to 
such  roads  except  that  they  formed  a  part  of  a  railroad  system  operateJ 
and  financed  as  a  whole.    Re  Erie  R.  Co.  (N.  J.)  408. 

J.  Jurisdictifif  powen,  mmd  duHee  of  OonunisHoHf  1-^1^. 
a.  In  general,  1—4. 
h.  BaeteneUm  of  eerHee,  6^7. 

e.  Abandenm/emt  or  diaoonMfMcofio^  of  eerviee,  9^12. 
d.  FhifMeal  eonnecMon,  18,  !#• 

1.  Bmaroade,  18. 

9.  Tetephonee,  14. 

II.  Bxteneione,  lO^^O. 

a.  In  generdlf  18^17. 

h.  Mkcpenee;  who  to  hear,  18^-90. 

III.  IHseonUmumnee  of  eervioe,  21,  22. 
F.U.R.191«P. 
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rv.  Written  application  and  contract  far  service,  28,  94, 
y.  Meters  and  service  conneetUmsf.eumershipf  fees,  ;95-n8S. 
a.  Meters,  ;S5-v97. 
h.  Service  connections,  2S. 
yi.  Discrimination. 

VII.  Service  by  particular  utilities,  29*-A:7. 
a.  Electricity,  29^-32. 
h.  Gas,  83,  84. 

c.  Railroads,  35,  36. 

d.  Street  railu>ay,  37^40. 

e.  Telephones,  41^48, 

f.  Water,  44-47. 

Serriee  of  exiating  company  ss  »ffectiag  admi^sioii  oi  oompetitioiiy  Me 

MONOPOLT  A17D  GOMFETITION,  3-^. 

Necessity  of  party  plaintiff  kaviog  interest  in,  see  Pastisb,  3. 
That  plant  furnishes  service  as  if  each  unit  were  new,  considered  Ib 
ascertaining  value,  see  Valuation,  6. 

Abstract  of  cases  dealing  with  questions  of,  Appbndix,  p.  1051. 
/•  JurisdtoUen,  pouters,  and  duties  of  Oonnnission. 

a.  In  general. 

To  require  stopping  of  interstate  traine»  see  Intebstats  Commebob,  1. 

Abstract  of  cases  dealing  with  state  regulation  of  operation  of  rail- 
roads as  affected  by  Federal  control  over  interstate  oonuneroe,  see 
p.  167. 

Abstract  of  cases  dealing  with  jurisdiction  of  Commission  over  railroad 
service,  Appendix,  p.  1064. 

1.  An  irrigation  company  cannot  be  required  to  take  over  a  pri* 
vate  ditch  although  it  has  an  option  on  it,  where  it  has  never  exercised 
the  option  or  operated  the  ditch,  and  the  users  thereof  do  not  offer  to 
pay  the  additional  cost  of  operating  it.  Fuller  v.  Fresno  Canal  ft 
Irrig.  Co.  (Cal.)  360. 

2.  The  Maine  Commission  has  no  control  over  funds  coUected  for 
poles  by  prospective  consumers  who  have  agreed  to  furnish  poles  if  an 
electric  utility  will  extend  service  to  them.  ChuxekiU  v.  Winthrop  ft  W. 
Light  ft  P.  Co.  (Me.)  752.  -  . 

3.  The  South  Dakota  Board  of  Railroad  CommissiiMxars  has  juris- 
diction of  a  oom{^int  to  cause  a  railroad  to  bviild  &  platform  for  load- 
ing and  unloading  heavy  machinery  at  a  station,  under  the  statute 
(Laws  1911,  chap.  207,  §  51)  authorising  the  Board  to  require  any 
common  carrier  to  install  "any  facilities  necessary .  for  the  safety,  con- 
venience, and  accommodation  of  the  public/'^  and  tjhe  statute  (Laws 
1913,  chap.  303,  §  1 )  making  it  the  duty  of.  every  commDn  carrier  to 
install  such  a  platform.  Meyers  v.  Obieago,  M.  ft  St.  P«  B.  Ck>.  (S.  D.) 
778.  ,      * 
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4.  The  WiscoDdaiii  Comminfoii  has  no  power  to  require  a  eity 
which  operated  a  water  plaat  and  has  adopted  §9  925-^5  to  925-106 
inclusive  of  the  Statutes  to  lay  mains  and  install  street  boxes  and 
shutoffs  at  its  own  expense,  since  the  statute  gives  to  the  municipal 
council  full  jurisdiction  over  the  question  of  paying,  for  the  cost  of 
mains  and  connections.    Denning  v.  Janesville  Water  Ck>.  (Wis.)  465. 

h.  Extension  oX  service, 

6.  Hie  Maine  Conunission  has  power  to  require  an  electric  com- 
pany»  enjoying  a  monopoly,  to  make  reasonable  extensions.  Churchill 
V.  Winthrop  4t  W.  Light  A  P.  Co.  (Me.)  762. 

6.  The  Commission  cannot  require  street  railways  to  extend  service 
over  a  street  for  which  it  has  no  franchise.  Be  Union  R.  Co.  (N.  Y.) 
773. 

7.  The  fact  that  two  street  railway  companies  are  a  part  of  one 
system  under  the  same  management  does  not  confer  authority  on  the 
New  York  Commission  to  compel  one  company  to  operate  over  a  street, 
for  which  it  has  no  franchise,  by  making  an  agreement  with  the  other 
company,  which  has  a  franchise,  for  the  use  of  its  tracks.  Re  Union  R. 
Co.  (N.  Y.)  773. 

o.  Abandonment  or  discontinuanee  of  service, 

8.  The  West  Virginia  Commission  has  no  authority  to  approve  in 
advance  the  abandonment  by  a  utility  of  a  part  of  its  property  devoted 
to  publia  use,  under  a  statute  giving  it  jurisdiction  to  determine  wheth- 
er a  utility  is  rendering  adequate  and  sufficient  service.  Re  Charleston 
Interurban  R.  Co.  (W.  Va^)  338. 

0.  The  We«b  Virginia  Commission  has  jurisdiction  to  determine 
the  propriety  of  the  abandonment  of  street  ear  service  and  the  substi- 
tution of  motor  bus  service  therefor,  under  a  statute  authorizing  it  to 
determine  whether  the  utility  is  rendering  adequate  and  sufficient  serv- 
ice, where  the  Commission  is  requested  to  order  the  service  to  be  con- 
tinued and  to  be  improved.  ^  Charleston  Interurban  R.  Co.  (W.  Va.) 
338. 

10.  The  West  Virginia  Commission  has  authority,  in  passing  upon 
the  propriety  of  the  abandonment  of  a  street  ear  line  and  the  substi- 
tution of  motor  bus  service  therefor,  to  take  into  consideration  a  con- 
tract of  the  street  railway's  lessor  to  give  service  in  exchange  for  a 
right  of  way,  and  implied  contracts  to  render  service  to  lot  owners 
along  the  line  who  bought  from  a  land  company  owned  and  controlled 
by  the  owners  of  the  street  railway.  Re  Charleston  Interurban  R.  Co. 
(W.  Va.)  338. 

11.  The  Ohio  Commission  has  no  implied  or  statutory  power  to  de- 
termine whether  a  railroad  may  entirely  abandon  its  servid^  He  Lake 
Erie,  B.  G.  k  N.  R.  Co.  (Ohio)  9W. 

12.  The  Ohio  Coihmission  cannot  require  the  continuation  of  oper- 
ation of  a  railroad  in  possession  of  a  purchaser  at  a  judicial  foreclosun* 
sale  who,  not  having  yet  paid  the  purchase  price,  is  reselling  tho  prop- 
P.U.R.1916F. 
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ertj  piecemeal  and  carrying  the  proceeds  iBto  ootirt,  under  orders  which 
probably  give  him  the  right  to  dismantle  the  property,  or,  if  not  giving 
such  right,  expressly  retains  jurisdiction  in  the  court  to  determine  all 
undisposed  of  questions.    Re  Lake  Erie,  B.  Q.  Jt  N.  R.  Co.  (Ohio)  553. 

d.  Physical  connection. 

1,  BaUrodds. 

13.  The  Alabama  Comjnission  has  no  power  to  order  a  physical  con- 
nection between  railroads  without  hearing  evidence  as  to  the  propriety 
of  such  action,  under  the  statute  authorizing  the  Commission  to  make 
an  order  for  such  connection  when  it  "in  the  judgment  of  the  Railroad 
Commission,  is  reasonably  practicable  and  can  be  put  in  with  safety, 
and  will  furnish  sufficient  business  to  justify  the  construction  and  main- 
tenance of  the  same."  Railroad  Commission  v.  Louisville  A  N.  R.  Co. 
(Ala.)  356. 

2,  Telephones. 

14.  Where  two  telephone  companies  are  competing  for  local  business 
in  a  locality  in  this  state,  and  one  of  the  companies  has  also  estab- 
lished and  is  maintaining  necessary  and  adequate  long-distance  service 
between  such  locality  and  another  locality  of  the  state  and  has  offered 
to  and  is  able  to  furnish  such  long-distance  service  to  the  residents  of 
such  locality  wherein  such  companies  are  competitors,  and  public  neces- 
sity does  not  require  additional  long-distance  service,  the  provisions  of 
§  614-63,  General  Code,  conferring  upon  the  Utilities  Commission  power 
to  require  a  physical  connection  between  two  or  more  telephone  com- 
panies, do  not  apply.    Shafor  v.  Public  Utilities  Commission  (Ohio)  432. 

JJ.  JSxtensiona, 

a.  In  general. 

Jurisdiction  of  Commission  to  require  extensions,  see  supra,  5-7. 
Street  railway  extensions,  see  infra,  38,  39. 

Return  to  electric  utility  as  condition  of  making  rural  extension,  see 
Return,  17. 

Discussion  on  duty  to  make  extensions,  see  p.  756. 

15.  It  is  reasonable  to  require  gas  service  to  be  rendered  to  three 
50-foot  adjoining  premises  in  a  city,  the  nearest  of  the  houses  thereon 
being  105  feet  from  the  end  of  the  main  and  the  estimated  consumption 
amounting  to  $37.50  per  annum.  Draney  v.  Central  Hudson  Qas  &  E. 
Co.  (N.  Y.)  544. 

16.  An  order  to  extend  water  mains  is  more  than  justified  where  the 
revraue  from  only  a  part  of  the  possible  consumers  will  yield  a  return 
of  15  per  cent  upon  the  extension  investment.  Los  Banos  v.  West  San 
Joaquin  Valley  Water  Co.  (Cal.)  364. 

P.U.R.1916F. 
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17.  A  request  of  eight  prospective  electric  conoumers  for  a  2-mile 
rural  exteasion  is  reasonable,  where  all  will  light  their  houses,  a  ma- 
jority tJieir  bams  and  outbuildings,  and  three  will  use  power  on  their 
farms,  and  a  proper  guaranty  is  given.  Churchill  v.  Winthrop  &  W. 
Lights  P.  Ck>.  (Me.)  762. 

h.  Expense;  who  to  bear. 

Length  of  term  of  consumer's  contract  to  pay  annual  amounts  for  ex- 
tension of  rural  electric  service,  see  infra  24. 

Consumer's  guaranty  for  extension  of  service  to  provide  for  d^red- 
ation  reserve,  see  Depbeoiation,  1. 

18.  Applicants  for  a  rural  electric  extension  should  not  be  required 
to  furnish  poles,  since  the  utility  should  own  all  the  service  facilities. 
Churchill  v.  Winthrop  &  W.  Light  &  P.  Co.  (Me.)  762. 

19.  A  fair  portion  of  the  cost,  depreciation,  operation,  and  main- 
tenance of  a  water  pipe  line,  built  by  a  utility  at  a  cost  greater  than 
would  normally  have  been  incurred  to  secure  an  equivalent  amount  of 
revenue,  should  be  charged  directly  to  the  users  on  that  line,  by  re- 
quiring them  to  pay  a  rate  correspondingly  greater  than  the  users  on 
other  parts  of  the  system.  San  Ansefano  t.  Marin  Water  &  P.  Co 
(Cal.)  782. 

20.  All  the  expense,  except  the  cost  and  laying  of  service  pipes  from 
curb  to  meter,  must  be  borne  by  the  utility  in  extending  gas  service  to 
three  60-foot  adjoining  premises  in  a  city,  the  nearest  of  the  houses 
therein  being  106  feet  from  the  end  of  the  main  and  the  estimated 
consumption  being  $37.60  per  annum.  Draney  v.  Central  Hudscm  (3as 
A  E.  Co.  (N.  Y.)  544. 

III.  IHecontinuance  of  aervice. 

Jurisdiction  of  Commission  to  authorise  discontinuance  of  tervice,  see 

supra,  8-12. 
Discontinuance  of  telephone  service,  see  infra»  42. 

Abstract  of  cases  dealing  with  abandonment  of  service,  see  p.  361. 

21.  A  street  railway  seeking  authority  to  discontinue  service  on  a 
line  which  it  has. agreed  to  furnish  service  has  the  burden  of  showing 
that  it  cannot  perform  the  obligation  of  the  contract  consistently  with 
its  duties  to  the  public,  or  i^hat  continuation  thereof  has  become  bur- 
densome, oppressive,  or  otherwise  inequitable.  Re  Charleston  Inter- 
urban  R.  Co.  (W.  Va.)  338. 

22.  That  a  particular  line  of  a  street  railway  system  is  unprofitable 
is  not  in  itself  sufficient  to  justify  discontinuance  of  service  thereon 
where  the  system  as  a  whole  is  profitable.  Re  Charl^ton  Interurban 
R.  Co.  (W.  Va.)  338. 

JTF.  Written  wpplication  and  contraett  for  eervioe. 

23.  In  the  absence  of  any  franchise  prohibition  it  is  not  illegal  for 
P.U.R.1916F. 
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an  electric  utility  to  require  a  written  contract  as  condition  to  roi- 

dering  service.    Wat«on  ▼.  Manila  Electric  R.  ft  Light  Ck>.  (P.  I.)  208. 

24.  The  contract  to  pay  annual  minimum  amounts,  required  of  ap- 
plicants for  extension  of  a  rural  electric  transmission  line,  should  be 
for  ten  years,  with  opportunity  for  readjustment  at  the  end  of  any 
year,  where  there  will  probably  be  only  eight  customers  and  it  is  un- 
certain whether  the  guaranty  is  too  small  or  too  large.  Churchill  ▼. 
Winthrop  ft  W.  light  ft  P.  Co.  (Me.)  762. 

F.  Meters  and  service  oonnecHane;  oicnership;  fees. 

a.  Meters, 

25.  An  association  of  consumers  receiving  water  through  mains  and 
service  pipes  installed  by  .them  under  a  contract  with  the  company  was 
ordered  to  install  meters  in  each  service  pipe,  leaving  the  main,  where 
there  was  a  large  wastage  of  water,  and  the  contract  required  the  com- 
pany to  maintain  the  mains,  but  was  silent  as  to  the  maintenance  of 
the  service  pipes.    Re  Thatcher  Water  Co.  (Ariz.)  1. 

26.  Water  meters  may  be  installed  by  the  utility,  at  its  discretion, 
on  the  premises  of  wasteful  consumers,  or  at  the  request  of  consumers 
who  believe  the  meter  rate  is  preferable  to  the  flat  rate,  rather  than 
to  require  the  metering  of  all  services.  Los  Banos  v.  West  San  Joaquin 
Valley  Water  Ck).  (Cal.)  364. 

27.  A  water  utility  was  directed  to  install  meters  to  reduce  the 
water  waste  and  operating  expenses  and  to  improve  the  pressure  in  the 
outlaying  districts,  it  appearing  that  the  water  use  per  capita  was  ex- 
cessive in  comparison  with  towns  of  similar  population  and  location 
having  metered  service.  Redding  v.  Northern  California  P.  Co.  (GaL) 
801.  ^ 

h.  Service  connections. 
Expense  of  installing,  see  also,  supra,  20. 

28.  The  Wisconsin  Commission,  although  recognizing  that  !t  has 
no  jurisdiction  in  the  premises,  recommended  that  a  municipal  water 
plant  install  at  its  own  expense  the  service  pipe  from  the  main  to  the 
curb.    Denning^  V.  Janesville  Water  Co.  (Wis.)  465. 

VI.  Discrimination. 

Discrimination  in  servioe,  see  Disoukination,  n. 

VII.  Service  hy  particular  utilities. 

a.  Electricity, 

29.  General  and  special  rules  regulating  the  service  of  gas,  eleetrie 
and  water  utilities  were  adopted  by  the  Colorado  Commission  to  be 
P.U.R.1916F. 
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effective  January.  1^  3917.    Be  Rules  Regulating  Gas,  E.  k  Water  Serv- 

ioe  (Cola)  P.U.RJQldF  861. 

30.  An  electric  utility  ia  estopped  from  claiming  that  its  revenue 
m  insuHicient  to  enable  it  to  improve  its  plant  so  as  to  render  adequate 
service,  where  its  predece8sor>  but  three  years  before  in  a  proceeding 
to  admit  competition,  had  represented  that  they  were  supplying  all 
demands  for  service  and  could  readily  double  their  present  capacity, 
and  where  the  Commission  is  convinced  that  the  demand  for  electricity 
is  sufficiently  great  to  warrant  the  expenditure.  Peterson  v.  Meadows 
Light  k  P.  Co.  (Idaho)  891. 

3L  An  ^ectric  company  was  required  to  serve  an  apartment  house 
notwithstanding  the  house  was  being  served  by, contract  with  another 
company  and  had  only  an  underground  connection  in  an  overhead  dis- 
trict, where  the  existing  service  is  unsatisfactory  and  the  owner  agreed 
to  pay  for  the  necessary  service  wires  and  pipes.  Miller  v.  Pacific  Qas 
k  E.  Co.  (Cal.)  477. 

32.  All-night  electric  service  will  not  be  required  to  be  restored  in  a 
village  until  a  majority  of  consumers  agree  to  an  increafle  in  rates, 
where  it  appears  that,  owing  to  the  limited  number  of  consumers,  it 
is  impracticable  to  furnish  continuous  service  at  the  ordinary  rates, 
that  comparatively  few  plants  of  the  same  class  give  such  service,  and 
that  the  additional  convenience  fo  the  general  public  is  not  of  sufficient 
importance  to  justify  the  necessary  increase  in  expense.  Neosho  v. 
Neosho  Electric  Co.  (Wis.)  457. 

h.  Oas. 

83.  General  and  special  rules  regulating  the  service  of  gas,  electric, 
and  water  utilities  were  adopted  by  the  Colorado  Commission  to  be 
effective  January  1,  1917.  Re  Rules  Regulating  Gas,  £.  k  Water  Service 
(Colo.)  861. 

34.  A  gas  company,  although  having  the  only  franchise  to  lay  mains 
in  city  streets,  cannot  be  required  to  furnish  gas  for  municipsl  lamps 
which  another  company  equips,  lights,  and  extinguishes,  where  tho 
former  must  accept  the  records  of  the  latter  as  to  the  amount  of  con- 
sumption, or  at  its  own  expense  install  meters  for  each  lamp,  or  employ 
inspectors  to  record  the  time  of  use.  Public  Service  Gas  Co.  v.  Newark 
(N.  J.)  632. 

e.  Itailroads. 

Power  of  Ohio  Commission  over  the  abandonment  or  continuation  of 

railroad  service,  see  supra,  11,  12. 
Power  of  Alabama  Commission  to  order  physical  connection  between 

railroads,  see  supra,  13. 

Abstract  of  cases  dealing  with  discontinuance  of  service  by,  see  p.  352. 

Abstract  of  caaes  dealing  with  state  regulation  of  operation  of  rail- 
roads as  affected  by  Federal  control  over  interstate  oommeroe»  see 
p.  167. 

P.U.R.1916F. 
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35.  A  change  in  the  location  of  a  railroad  depot,  to  shorten  hy  sev- 
eral hundred  feet  the  distance  the  great  majority  of  passengers  must 
walk,  and  to  overcome  inadequate  means  of  ingress  and  ^ress  and 
insufficient  facilities,  will  not  be  required  in  a  village  of  only  500  in- 
habitants, where  the  cost  of  the  change  will  be  several  thousand  dollars 
more  than  the  cost  of  constructing  adequate  approaches  and  facilities 
at  the  present  location.    Borders  v.  Norfolk  &  W.  R.  Co.  (W.  Va.)  687. 

36.  A  railroad  will  be  required  to  build  a  platform  for  loading  and 
unloading  heavy  machinery  at  a  station,  where  shippers  are  put  to  con- 
siderable inconvenience,  loss  of  time,  danger,  and  expense,  the  cost  will 
be  only  $156.55,  and  skids,  proposed  by  tiie  railroad  as  an  alternative, 
are  adapted  only  to  the  handling  of  automobiles.  Meyers  ▼.  Chicago. 
M.  k  St.  P.  R.  Co.  (8.  D.)  778. 

d.  Street  raUtcay, 

Discontinuance  of  Mrvioe,  see  supra,  21,  22. 

Power  of  Commission  to  substitute  motor  bus  service  for  street  ear 
service,  see  supra,  9,  10. 

Abstract  of  cases  dealing  with  discontinuance  of  serving  by,  see  p.  353. 

37.  Regulations  as  to  standards  for  electric  railway  service  were 
prescribed  by  the  District  of  Columbia  Commission,  to  be  effective  No- 
vember 1,  1916.     Re  Standards  for  Electric  R.  Service   (D.  C.)   882. 

38.  A  street  railway  will  not  be  required  to  extend  service  one  blodL 
and  a  half  where  its  transfer  system  affords  as  good  service.  Re  Union 
R.  Co.   (N.  Y.)  773. 

39.  Upon  a  complaint  to  require  a  street  railway  to  extend  service 
over  a  street  for  which  it  has  no  franchise,  the  Conunission  will  not 
recommend  that  the  company  apply  to  the  municipal  authorities  for 
a  francise,  since  it  is  a  matter  for  the  judgment  of  the  directors. 
He  Union  R.  Co.   (N.  Y.)   773. 

40.  A  street  railway  was  denied  the  right  to  substitute  motor  bus 
service  for  street  car  service  on  an  unprofitable  line  where  steep  grades 
and  sharp  curves  render  the  operation  of  motor  vehicles  dangerous  and 
part  of  the  street  was  impassable  for  such  vehicles  during  certain  sea- 
sons of  the  year.    Re  Charleston  Interurban  R.  Co.  (W.  Va.)  338. 

e.  Telephones, 

Power  of  Ohio  Commission  to  order  physical  connection,  see  supra,  14. 
Service  by  existing  company  as  affecting  admission  of  competition,  see 

MONOPOLT  AND  COMPETITION,  4,  6. 

Abstract  of  cases  dealing  with  discontinuance  of  service  by,  see  p.  356. 

41.  The  Michigan  Commission  refused  to  fix  a  maximum  period  for 
the  publication  of  a  telephone  directory  wha*e  the  company  had  been 
in  the  custom  of  issuing  its  directory  at  intervals  of  from  six  to  seven 
months  except  on  a  few  occasions  of  abnormal  conditions  in  the  city 
life.    Schurtz  v.  Citizens'  Teleph..Co.  (Mich.)  190. 

P.UJ1.1916F. 
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SERVICE-'Oontinued. 

42.  A  private  busiiieBs  telepbone  may  be  renoTed  where  the  sub- 
•eriber  permits  and  encourages  the  general  public  to  use  it  rather  than 
a  public  pay  telephone  which  he  has  permitted  to  be  installed  in  con- 
sideration of  receiving  part  of  the  receipts,  agreeing  that  the  private 
telephone  shall  be  used  only  by  himself,  employees,  and  household  on 
his  own  business.  Johnson  v.  Mountain .  States  Teleph.  k  Tel^.  Go. 
(Utah)  585. 

43.  Restoration  of  a  rural-line  connection  between  two  exchanges 
will  be  required  so  that  subscribers  on  a  line  connected  with  one-  ex- 
change may  obtain  connection  with  the  other  on  a  switching  basis,  al- 
though connection  may  also  be  had  by  using  a  toll  line,  the  two  ex- 
change areas  are  well  defined,  and  better  service  results  by  furnishing 
service  from  one  exchange  only,  where  no  physicians  and  veterinarians 
are  located  at  one  exchange  and  the  toll  service  is  not  continuous. 
Adams  v.  Dakota  C.  Teleph.  Co.  (S.  D.)  575. 


/.  Water. 

Abstract  of  cases  dealing  witdi  'diacontiniianee  of  service  by  waiter  com- 
pany, see  p.  355. 

Discussion  of  hypochlorite  treatment  of  water  for  the  removal  ctf  bac- 
teria, see  p.  451. 

Discussion  as  to  purity  and  character  of  water  supply,  see  p»  454. 

44.  General  and  special  rules  regulating  the  service  of  gas,  electric 
and  water  utilities  were  adopted  by  the  Colorado  Commission  to  be 
effective  January  1,  1917.  Re  Rules  Regulating  Gas,  E.  4  Water  Serv- 
ice (Colo.)  851. 

45.  A  water  company  operating  a  gravity  system,  which  is  carrying 
out  in  full  its  franchise  obligations  and  is  furnishing  an  adequate 
supply  of  reasonably  pure  water,  and  has  made  numerous  improve- 
ments in  the  service  beyond  the  requirements  of  the  franchise,  will  not 
t>e  required,  at  its  own  expense,  to  make  extensive  changes  in  the  sys- 
tem, such  as  erecting  a  reservoir  and  enlarging  the  mains,  which  will 
double  the  original  investment,  merely  to  make  some  improvements  in 
the  service,  where  it  does  not  appear  that  changes  will  render  the 
service  satisfactory  to  all  of  the  consiuners.  Splawn  v.  Pacific  Power 
k  Light  Co.  (Wash.)  449. 

46.  A  water  company  was  ordered  to  supply  an  association  of  eon- 
stimers  in  accordance  with  the  terms  of  its  contract,  where  the  con- 
i^umers  had  installed  the  mains  and  service  pipes  at  a  large  eflcpease  in 
reliance  upon  the  oontraat,  and  the  specified  rate  was  not  on  its  face 
unreasonably  low.     Re  Thaldier  Water  Co.    (Aria.)    1. 

47.  A  water  company  furnishing  water  to  an  association  of  con- 
sumers under  a  contract  whereby  it  was  to  keep  in  repair  tho  mains 
installed  by  the  consumers  was  ordered  to  install  in  such  m*bas  suit- 
able air-pressure  relief  valves  to  prevent  I&ss  of  water.  Re  Thatcher 
Water  Ca  (Aria.)  1. 

P.U.R.1916F. 
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SERVICE  COKUiEOTiONS. 

Power  of  WisooBfin  CoounissioB  to  require  m  cikf,  operatiag  a 
water  plant,  to  iBstall  nutine  and  conneetioiw  at  its  own  ex- 
pense, see  Skbtiob,  4. 

Expense  of  installing  serrioe  pipes,  see  Skbviob,  20,  28. 

8IEBVICE  or  PBOOEM. 

Misjoinder  as  ground  for  quashing,  see  Pabths,  2. 

nSBVIOES. 

Aliowanoe  for,  paid  for  out  of  earnings,  see  VALUATioif,  18. 

8EVERAHCE  DAMAGES* 

Due  to  taking  of  only  a  part  of  a  utility's  property  by  a  munici- 
pality, see  MuiaciPix  Pi4ANT,  2,  3. 


Character  of,  as  intrastate  or  interstate  conuneroe,  see  Iiitib8ta9B 

COSIMEBGB. 

S(HOP  EQUTPMENT. 

Table  showing  liTee  of  uaita  of  street  railway,  see  p.  330. 

SIGIIAXiS. 

Signals  and  safety  precautions  at  railway  crossing,  see  GMBsmos, 
4. 

Table  shewing  lives  of  units  qi  street  railway,  see  p.  336, 

SINKING  FUND* 

As  basis  for  computing  depreciation,  see  Depreciation,  5,  6. 

SOUTH  DAKOTA. 

Parties  in  proceeding  for  physical  connection  of  telephones  under 

South  Dakota  statute,  see  Parties,  3. 
Jurisdiction  of  Commission  to  compel  railroad  to  build  platform 

for  loading  and  imloading  heavy  machinery,  see  Sebvicb,  3. 

SPECIFIC  PERFORMANCE. 

Power  of  Oklahoma  Commission  to  compel  electric  utility  to  per- 
form its  contract  to  operate  a  municipal  waterworks,  see 
Commissions,  7. 


Speed  of  eleotrio  trains  at  highway  crossing,  see  CuoBsmes,  4. 
Increased  speed  of  cars  to  reduce  operating  expense,  see  RiroBif,  7. 

STANDARDS. 

Of  efficiency  for  locomotive  headlights,  see  Intbbstats  Go] 

3. 
For  electric  railways  in  District  of  Columbia,  see  Saavw,  37. 
P.U.R.1916F. 
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STATE. 

Low  water  rate  to  state  prison  as  unlawful  discrimination,  see 

DiSCBIMINATION,   3. 

Reparation  to  state  for  operating  pump  in  prison,  see  Rkpabation, 

3. 
Who  should  bear  expense  of  booster  pump  enabling  state  prison 

to  obtain  water,  see  Rbtubn,  6. 

STATE  RATES* 

Increase  of,  to  correspond  with  interstate)  rfiies,  see  Rates,  6. 

STATIONS  AVD   STOPS. 

See  also  Pumping  Station. 

Power  of  state  Commission  to  require  stopping  of  interstate  trains, 

see   INTSBSTATB   C<»£MXBGB»    1. 

Jurisdiction  of  Ckmunissioa  to  compel  railroad  to  build  platform 
for  loading  and  unloading  heavy  machinery,  see  Sebvigb,  3. 

Change  in  location  of  depot,  see  Snetvios,  35> 

Platform  for  loading  and  imloading  heavy  machinery,  see  Skbviob, 
36. 

Abstract  of  cases  dealing  with  power  of  state  Commission  to  re- 
quire stopping  of  interstate  trains,  see  p.  168. 

STATUTES. 

Time  for  filing  petition  for  rehearing  under  California  statute,  see 
Appeal  and  Review,  2. 

Policy  of  Illinois  Commission  to  declare  state  statute  superseded 
by  Federal  regulation,  see  Commissions,  2. 

Statute  giving  Commission  jurisdiction  over  municipal  plants  as 
violating,  constitutional  prohibition  against  legislative  levy- 
ing oi  iilxes  on  municipality,  see  Constitxttional  Law,  1. 

niinois  Headlights  law  as  valid  exercise  of  police  power,  see  Con- 
stitutional Law,  6. 

Validity  of  statute  limiting  evidence  in  court  proceeding  to  enforce 
reparation  award  to  that  heard  before  the  Commission,  see 
Constitutional  Law,  8. 

Extensions  of  credit  by  interstate  carrier  as  discriminatioB  under 
the  Interstate  Commerce  act,  see  Discrimination,  6,  7. 

Illinois  Headlights  law  not  superseded  by  Federal  statute,  see 
Interstate  Commerce,  3. 

Parties  in  proceeding  for  physical  connection  of  telephones  under 
South  Dakota  statute,  see  Parties,  3. 

Proof  of  violation  of  Headlights  law,  see  Railroads,  1. 

Legality  of  noncompensatory  rates  under  statutes  prohibiting  in- 
adequate rates  to  destroy  competition,  see  Rates,  2. 

Evidence  necessary  to  satisfy  burden  of  proving  necessity  of  pro- 
posed increase  in  rates  under  Massachusetts  statute,  see 
Rates,  5. 

Reparation  of  excessive  freight  charges  under  Maine  statute,  see 
Reparation,  2. 
P.U.R.1916F.  ^  75 
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STATUTES— continued. 

finforcittg  awArd  of  reparatif>ti  under  Kentucky  stdHiite,  see  Repa- 
ration, 6,  8. 

R<M>t*g:ani£iitit)te  plan  to  eohVert  bonds  inlo  stock  inconsistent  with 
Missouri  statute,  see  Security  Issues,  4. 

AptjfKcability  ^f  New  Jetisey  stat«ite  I&tiitfng  sale  priee  to  4>onds 
of  foreign  corporation  operating  railroad  as  lessee,  see  Sb- 
ouBiTY  Issues,  7. 

Power  of  Commission  to  compel  railroads  to  buHd  a  platforai  f«lr 
leading  and  unloading  beavy  madiimsry  at  station  under 
South  Dakota  statute,  see  Service,  3. 

Jurisdiction  of  Commission  to  approve  ablinlkAilent  tf  aervi^s 
under  statute  giving  it  jurisdiction  to  determine  if  utiUtj  is 
rendlnMh^  adequate  Mrviee^  «te  Sm^cm,  8,  •. 

Power  of  Ohio  Commission  ^vc**  tlie  alMmd^ninent;  or  OMtinuation 
of  Ht^lMaA  WBtvfde,  M«  m»^(M,  11,  IS. 

P«»wer  t>f  Comttlflsion  to  otdltr  ^yaioaa  eeWnMtidfc  bitHreen  rail- 
roads, withoiH  hMtr!ng  evidence  «in4er  AMianM  MOMIU,  see 
»feyt«tt.  Id. 

Power  of  Commission  to  order  physical  connection  of  telephonea 
tiAdef  Ohio  Stattlte,  t«e  6ttmeB»  14. 

Reorganization  tmltiatioik  under  Missotri  statute,  ^«s  Vjuluation, 
3,  8,  9,  19,  20,  32,  36. 

Abatraot  of  case  dealing  with  oonstmctioa  of,  Aphndix,  p.  1092. 

Increase  of,  to  correspond  with  interstate  rates,  see  tUMs,  6. 

ftV^AM  RAttJetOAlM. 

See  Railroads. 


Afcatwwt  ^i  cakes  dealjkig  witii,  nelierally,  ArvEmtz,  f .  1^93. 
Abstract  of  cases  dealing  with  rates  «£,  Appendix,  p.  1^12. 
Abairaei  •f  vaSes  dealing  witti  sertke  kfy,  Aft%t^kx,  p.  1065. 

STOCK  EXCHAKO£. 

As  party  in  proceeding  to  compel  telegraph  company  to  stop  dis- 
crimination in  ticker  service,  flee  Parties,  4. 

nMSidBDOliLDfillSI. 

Effect  t)f  e^usite  serrice  to,  by  Bra^mal  1»l«pb«Ms  wttpany,  see 
PUBLtt?  TJTnJttES,  2,  4. 

TV>titag  trtrst  in  reorganisation  invalidated  by  tosttflelknt  repre- 
sentation of,  see  Reorganization,  3. 

Wtlidfttiota  oif  votfi^  trust  in  reorgadfeatlon  by  dIsplaMllg  bond- 
holders by  stockholders  as  trustees,  see  RflOMdAinOEMMoN,  4. 
P.U.R.1916F. 
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flTOCK  9irOTATION8. 

Di8Ci1iiiiuiti«B  in  InmMiiag  ticker  senrioe  •!  iioek  quotations,  see 

DucBacnfATuuf,  6. 
Famishing  stock  quotations  transmitted  from  another  state  as 

interstate  commonie,  see  Imamn^ax  Qotfoaanom,  ^ 

vrooBM. 

Issuance  of,  see  generally,  Sboubitt  Ibstjss. 

Conyersion  of  bonds  into  stock,  see  SBCUBirt  Issues,  4. 

Trust  certificates  issued  by  railroad  for  stock  of  another  railroad 

as  capital  obligation  in  reorganization  under  Missouri  statute, 

see  Valuation,  9. 

STOPS. 

See  Stations  an»  8toi«. 

STORES  AVD  SUPPLIES. 

/        '    iMluMl  te  allowasee  lor  Wirtrhid  da^itttl,  Mi  TAUTAomm,  8S. 

STRAIGHT  UNS. 

Straight-line  basis  for  computing  depreelalloii  ^  -ilreQi  vattwiay,. 
see  J^tmct^nfK,  «. 

STREET  CARS^ 

See  Cabs. 

STREET  UGHTIKG 

Duty  of  utility  to  furnish  gas  for  lighting  munlelpiA  lafli]m  *06tt- 
tnyUed  by  llghMng  iMUpanf,  wOB^Sm^mm,  94. 

STREET  PAVIHG. 

Appreciation  in  value  of  land  from,  see  Valuation,  22. 

STREET  RAHiWATS. 

Ba^ls  for  apportioning  eKpiaise  betHfieeB  M^iuA  tttreet  tkt  ^es, 
see  Apportionment,  1. 

Depreciation  for  street  railways,  see  Di^mocATfON,  S,  4,  6,  7. 

Rates  for,  see  RAn»,  14,  15. 

System  serving  many  eemmuni^Aes  of  v«rled  interests  not  treated 
as  unit  in  rate  ttisdcing,  see  termiN,  "S. 

Operatkig  expenses  of,  «ee  Rbtobn,  7-14. 

Amomt  ol  return  for,  see  BftPOHN,  10.  t 

Service  by  street  raih^s^  see  SBsnoB,  ^  7,  0>  If,  S7-40. 

Discontinuance  of  street  railway  service,  see  Senrice,  21,  22. 

Allowance  for  overhead  expenses,  see  VAlxra'rIdir,  15. 

Consideration  of  horse  railway  pn>p«rty  waMi»  usetess  by  electrifi- 
cation, in  valuation,  see  Valuation,  28. 

Working  capital  for,  see  Valuation,  33. 

Abstract  of  cases  dealing  with  construction  and  equipment  of.  Ap- 
pendix, p.  1093. 
P.U.R.1916F. 
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STREET  RAILWAYS— continued. 

Abstract  of  cases  dealing  with  rates  of,  Appbwdix,  p.  907. 
Abstract  of  cases  dealing  with  street  railway  servicey  AjfTEKDEL,  p. 

1075. 
Table  showing  lires  of  unite  of,  see  p.  886. 

STREETS. 

See   4IGHWATS  AND  SlSEETS. 

SUBSCBIBEItS. 

See  CoNSUiCEBS  and  Patboks. 

SVCCESSrUI.  OPEBATION. 

Ck>n8idered  in  valuation,  see  VALUAiioir,  86* 

SUMMOKS. 

Misjoinder  ma  ground  for  quAddag  aerrioe  of  summons,  tee  Pab- 
Tm,  2. 

By  whom  supplied,  as  affecting  allowanoe  for  overhead  expeaeea^ 
see  Valuation,  15. 

SUPERSEDED  PROPERTY. 

Allowance  for,  in  valuation,  see  Valuation,  28. 

SUPERVISION. 

Securities  not  issued  under,  as  measure  of  cost  in  valuation,  see 
Valuation,  5. 

SUPPIJES. 

Consideration  of  supplies  kept  for  sale,  in  valuation,  see  Valua- 
tion, 27. 
Included*  in  allowance  for  woridng  ei^ital,  see  Valuation,  88. 

SWiTOUZNO  SEBVIOE* 

Contract  for  telephone  switching  service  as  affecting  inereaae  is 

rates,  see  Constitutional  Law,  14. 
Special  switching  rate  to  subscribers  owning  telephone  equipmoit 

as  unlawful  discrimination,  see  Discumination,  2. 
Compensation  for  relaying  telephone  toll  messages,  relay  tickets, 

see  Inteboobpobatb  Relations,  1,  2. 

TJJfOIBUS  PROPERTY. 

Valuation  of,  see  VALUAnXNf,  21-86. 

TARIFF. 

See  also  Rates. 

Pacific  Freight  Tariff  Bureau  Exception  sheet  governing  refuad  sf 
excessive  charge,  see  Reparation,  1. 
P.U.R.1916F. 
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Basis  for  apportioning  taxes  between  different  street  oar  lines,  see 

APPOKTIONMKZrr,  1. 

Statute  giving  Gommission  jurisdiction  over  municipal  plants,  as 
violating  constitutional  prohibition  against  legislative  levy- 
ing of  taxes  on  municipality,  see  CoNSTrnmoNAL  Law,  1. 

On  nonoperating  property  as  operating  expense,  see  Rbtubn,  4. 

Seeurity  issue  to  capitalize  taxes,  see  Sbcubitt  Lssues,  5. 

TEIXGItAPfiS. 

Discrimination  in  furnishing  ticker  service  of  stock  quotations^  see 

DiSCBIMINATION,  6. 

Furnishing  stock  quotations  transmitted  from  another  state  as  in- 
terstate commerce,  see  Iivtebstatb  Gomkeboe,  4. 

Stock  exchange  as  party  in  proceeding  to  compel  telegraph  com- 
pany to  stop  discrimination  in  ticker  service,  see  Pasties,  4. 

Stock  quotation  service  by  telegraph  company  in  exercise  of  fran- 
chise, as  "public  service,"  see  Public  Utilities,  3. 

Tablo  showing  lives  lof  units  of  street  railway,  see  p.  836. 
Abstract  of  cases  dealing  with  discontinuaiBae  i^  service  by,  see  p. 

364. 
Abstract  of  cases  dealing  with  telegraph  rates.  Appendix,  p.  1024. 
Abstract  of  cases  dealing  with  t^egraph  servioe,  Appendix,  p.  1086. 

TEUSPHOKES. 

See  also  Mutual  Telephones. 

Basis  for  apportioning  operating  expenses  between  city  and  rural 
subscribers,  see  Afpobtionment,  2. 

Questions  considered  on  appeal  from  order  requiring  physical  con- 
nections of  telephones,  see  Appeal  and  Review,' 4, '5. 

Baquiring  physical  connection  of  'telephones,  as  valid  exereise  of 
police  power,  see  Constitutional  Law,  10. 

Contract  for  switching  service,  as  affecting  increase  in  rates,  see 
Constitutional  Law,  14. 

Discrimination  in  telephone  rates,  see  Discbiicination,  2,  4. 

Compensation  and  method  of  relaying  toll  messages,  see  iNrm- 

OOBPOBATE  RELATONS,   1,   2. 

Lease  of  telephone  plant  to  furnish  less  expensive  service  and  long 

distance  connections,  see  Monopoly  and  Competition,  1. 
Parties  in  proceedings  for  physical  connection  of  telephones,  see 

Pasties,  3. 
Mutual  telephone  company  as  public  utility,  see  PUBUO  Utilities, 

2,4. 
Rates  for,  see  Rates,  16,  17. 

Amount  of  return  for  telephone  utility,    see  Return,  20. 
Power  of  Ohio  Commission  to  order  physical  connection  between 

t    elephones,  see  Sexvice,  14. 
Service  by  telephone  utility,  see  Service,  41-43. 
Consideration  of  poles  kept  for  sale,  in  valuation,  see  Valuation, 

27. 
P.U.R.1016F. 
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TELEPHONES— oontintteA 

Allowuiee  for  overhead  expoMes,    see  VALUAmK^  14. 

Allowance  for  working  capital,  see  Valuathni,  3d. 

Abstract  of  cases  dealing  with  api>ortionment  by,  Apfbndxk,  p. 

909. 
Abstract    of    cases    dealing    with    teleplMine   rates,    Aivbndix,  p. 

1014. 
Abstract  of  cases  dealing  with  tdephoae  service,  Apvbniux,  p.  1086. 
Table  showing  lives  of  units  of  street  railway,  see  p.  330. 

I'EMAKT. 

See  Landlobd  Ain>  Tenant. 

TERMm AI.  COMPANY. 

Bonds  of,  guaranteed  by  railroad,  as  capital  obligation  in  reorgaai- 
eation  under  Missouri  statute,  see  Valuation,  9. 

TBRBITOBT. 

Admission  of  conp^titlDn  imlo  oceupled  territory,  we  Momwolt 
▲BD  OoscFKRioir,  a*6. 


Evidence  of,  not  overeoming  proof  of  spaciflc  Tiolattoa  of  Heaifi^^ts 
law,  see  Railboad,  1. 

THEATERS. 

Disapproval  of  ^eetrie  rates  for  pMure  ahows  and  opera  houses, 
see  Rates,  11. 

TIC7KER  SERVICB. 

DiaeriBiiiiation  in  fund4iii^  ticker  service  of  etoek  qvetatioM,  see 

DiSGBIMINATIDN,  5. 

Fandshing  stock  quotations  traumitted  from  another  elate  as  in- 
terstate commerce,  see  Intebstatb  OomcHKnB,  4. 

Stock  exchange  as  party  in  proceeding  to  compel  telegraph  com- 
pany to  stop  diserimiMtion  in  ticker  service,  see  Pamibb,  4. 

Stock  quotation  service  by  telegraph  company  in  esereiee  of  fran- 
chise as  *'pidblio  service,''  see  Pubuo  I^numis,  3. 

TWKBSB. 

Relay  tickets  for  switching  toll  messages,  see  iNimcxMrnMLMS  Rela- 
TIOKS,  2. 


For  filing  petition  for  rehearing  under  CaUfomia  statute,  see  Af- 
PBAi.  AND  Review,  8. 

TOIX  MESSAGES. 

Compensation  and  method  of  relaying  telephone  toll  messages,  see 
Intebcobpobatb  Relations,  1,  2. 
P.U.R.1916F. 
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Table  showing  liv<^  of  units  of  street  railway^  se^  p.  3^0. 

TRAINS. 

Power  of  state  Commission  to  stop  lOitaMtata  irainfl^  ape  Ihtebstate 
COMMIQBCS,  1. 

Abstract  of  cases  dealing  with  power  of  state  Commission  to  re- 
quire stqpping  of  interstate  trains,  see  p.  168. 

TRAKSFORMERS, 

Use  of  life  tables  in  deteripinipg  depreciation,  see  Depbboiation,  2. 

TRIAI- 

Abstract  of  cases  dealiig  ipfith  ^Mlipm  oi  pTf>^V7<l  QE  trial,  Ap- 
pendix, p.  1101. 

TRUST  OJ3RTIF1CATES. 

Issned  by  railroad  for  stock  of  another  railroad  as  capital  obliga- 
tion in  reorganization  under  Missouri  statute,  see  Valuation, 


TRUSTS. 

Validity  of  voting  trust  in  reorganization*  W^  Rwwuni^atiow,  3. 
Validation  of  voting  trust  re^rgftot^tipfl  }i^  chmK^e  i^  pQ(8onnel  of 
trustees,  see  Reobganizatiqk,  4. 


Abstract  of  case  dealing  with  service  by  tumpika  oMipany,  Appkn- 
MX,  p.  1087. 

UKBCRGROUND  CONDUITS, 

See  WiBES  AND  Cables. 

UKIT. 

Street  railway  system  serving  many  eomniuiiitiea  not  tr^tef  as 

unit  in  rate  making,  see  Retubn,  3. 
That  plant  furnishes  service  as  if  each  unit  were  n^w,  .Q09sidere4  in 

ascertaining  value,  see  Valuation,  (. 

UNUSED  PROPRRTT. 

Valuation  el,  see  Vai.uation,  93-29. 

USE. 

Combination  of  electrical  consumption  by  landlord  and  tenant  to 

secure  reduced  rates  for  increased  use,  see  Rates,  4. 
Of  telephones  as  affecting  rate,  see  Rates,  16. 
?.UJ1.191GF. 
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VAI.UATION. 

/.  In  general,  1,  2. 

II,  Aaoertainment  of  value  or  cost,  3^7* 
a.  Of  value,  3,  4. 
5.  Of  original  cost,  5. 

o.  Of  reproduction  cost  less  depredation^  0,  7. 
J/J.  Valuation  as  affected  by  purpose  for  which  it  is 

JF.  Items  and  expenses  chargeahle  to  capital,  11. 
F.  Property  paid  for  out  of  earnings,  12,  18. 
VI,  Nonphysical  elements  affecting  value,  14r^0, 
a.  Overhead  expenses,  14^17, 
'1,  In  general,  14,  IS. 

2.  Cost  of  promoting  and  financing,  IB,  17. 
h.  Pavement  over  mains,  IS,  19. 

c.  Discount  on  hands,  20. 

VII.  Valuation  of  particular  Tcinds  of  tangihle  property,  21-^9. 
a.  Lands,  21,  22. 
h.  Property  not  used  or  useful  in  puhlic  service,  23^-29. 

1.  In  general,  23^26. 

2.  Investment  in  excess  of  present  needs,  2B. 

3.  Supplies  Icept  for  sale,  27. 

4.  Superseded  or  ohsolesoent  property,  28,  29. 
e.  Property  not  oumed  hy  utility,  30. 

d.  Property  leased  to  others,  31. 

e.  Worlcing  capiua,  32^-35. 

1.  In  general,  32,  33. 

2,  Amounts  allowed,  84,  35. 

VIII.  Valuation    of   particular   lUnds    of   intangiHe    preipmrpff 
89-^9. 
a.  Going  value,  36'~3S. 
h.  Franchises,  39. 

I.  In  general. 

No  presumption  as  to  honesty  and  prudence  in  investing  capital  upon 
which  utility  seeks  a  return,  see  Evidence,  2. 

Abstract  of  cases  dealing  with  questions  of,  generally,  Appendix,  p.  1102. 

1.  The  fact  that  a  Public  Service  Commission  is  an  expert  body, 
having  before  it  the  full  history  of  a  utility,  does  not  relieve  the  com- 
pany from  the  burden  of  producing  evidence  in  substantiation  of  a 
claim  for  an  allowance  for  intangible  values  in  a  rate  case.  Bay  State 
Rate  Case   (Mass.)   221. 

2.  The  fact  that  a  municipality  has  the  power  to  build  a  competing 
system  cannot  be  considered  in  fixing  the  amount  it  must  pay  in 
taking  over  a  utility.    Re  Los  Angeles  (Cal.)  593. 

//.  Ascertainment  of  value  or  cost. 

Right  to  include  in  valuation    property  acquired  from  depreciation  re- 
serve in  absence  of  evidence  of  existing  property,  see  Eyidbngi^  1. 
P.U.R.1916F. 
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Jurisdiction  of  Missouri  Oommisikni  to  determine  lair  Talue  in  re- 
organization, see  Rboboahization,  5. 

Definitions  of  "original  cost/'  ''reproduction  cost/'  and  ^reproduction 
cost  less  depreciation/'  see  p.  640. 

a.  Of  value, 

3.  In  determining  the  fair  value  of  the  property  in  a  railroad  re- 
organization case,  under  g  62  of  the  Missouri  statute,  the  Cpmmission 
takes  into  consideration  original  cost,  duplication  cost,  present  condi- 
tion of  the  property^  earning  power  at  reasonable  ratesj  all  other 
relevant  matters,  any  additional  sum  or  sums  as  shall  be  actually  paid, 
in  cash,  and  may  make  due  allowance  for  discount  on  bonds.  Re  St. 
St,.Loui9  A  9.  F.  R.  Co.  (Mo.)  40. 

4.  Capital  honestly  and  prudently  invested,  and  not  the  reproduc- 
tion cost,  must  be  taken  as  the  controlling  factor  in  fixing  the  basis 
for  computing  rates,  though  the  reproduction  cost,  either  with  or  with- 
out depreciation,  may  be  given  some  consideration.  Bay  State  Rate  Case 
(Mass.)  221. 

ft.  Of  original  cast. 

Consideration  of,  in  reorganization  valuaticm,  see  supra,  8. 

5.  Outstanding  securities  cannot  be  taken  as  the  measure  of  the 
cost  for  rate  making  where  a  large  part  of  such  securities  was  not 
issued  under  public  supervision.    Bay  State  Rate  Case  (Mass.)  221. 

c.  Of  reproduction  coat  less  depreciation. 

See  also  supra,  4. 

Discussion  as  to  reprednction  coat  new  less  aecmed  depredation  as  best 
method  of  finding  present  value,  see  p.  658. 

6.  The  accrued  dq^eciation  of  property  must  be  deducted  from  the 
reproduction  cost  new  in  finding  the  present  value,  notwithstanding  the 
system  is  in  a  high  state  of  efficiency  and  furnishes  the  same  service 
as  if  each  unit  in  the  plant  were  new.  Re  Cincinnati  Gas  &  E.  Co. 
(Ohio)  416. 

7.  Undistributed  construction  expense  of  an  electric  utility  should 
be  depreciated  in  finding  the  reproduction  cost  on  the  historical  method 
less  accrued  depreciation.     Re  Los  Angeles   (Cal.)    593. 

Ill,  Valuation  as  affected  hy  purpose  for  which  it  is  made. 

8.  The  Missouri  Commission  is  not  bound  in  a  rate  proceeding  by 
the  amount  of  capitalization  allowed  in  a  reorganization  proceeding. 
Re  St.  Louis  &  S.  F.  R.  Co.  (Mo.)  49. 

9.  Upon  reorganization  of  a  railroad,  bonds  issued  jointly  by  the 
railroad  and  another  railroad  on  which  it  is  jointly  obligated  for  the 
full  payment  with  interest,  bonds  of  a  terminal  company  one-half  pay- 
ment of  which  it  had  guaranteed,  and  trust  certificates  issued  in  pay- 
r.U,R.1916F. 
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rnant  of  pr«ierTe«l  aad  common  stock  of  aaother  rsilro44,  ftve  Q%p&M 
obligations  within  the  meaning  of  |  #8  •£  the  Missouri  FubUe  S«cvioe 
Commission  la\!«.    Re  St.  I^ouis  &  S.  F.  R.  Ck>.  (Mq.)  49. 

10.  A  municipality  should  pay  an  amount  at  least  equal  to  the  rate 
base  in  acquiring  a  well-maintained  and  operated  utility  which  b  earn- 
ing, on  the  basis  of  the  cost  of  money,  a  return  on  an  amount  consider* 
ably  in  excess  of  the  rate  base.    Re  Los  Angeles  (Cal.)  598. 

IV.  Items  and  e^^penses  chargeable  to  capital. 

11.  ReasonaUe  and  Jnet  ezpemes  for  eoirassl  and  georganiwrtsa 
managers  and  other  necessary  expenses  in  eonneetioii  with  a  fiiiganii 
tion  of  a  railroad  riiould  be  paid,  but  extravagant  aad  waatefM  ex- 
penditures in  connection  with  such  reorganization  shouM  aot  be  ap- 
proved.   Re  St.  Louis  &  S.  F.  R.  Cb.  (Mo.)  49. 

F.  property  paid  for  out  of  earnings. 

12.  Additions  and  betterments  paid  for  out  of  earnings  form  no  part 
of  the  investment  to  be  taken  as  the  basis  for  rate  making.  Bay  State 
Rate  Case  (Masa.)  d21. 

19.  The  cost  of  setting  meters,  incandescent  lamps,  services,  and  in- 
terest on  construction  and  overhead  expenses  on  construction,  although 
paid  fgr  out  of  earnings  ^d  originally  charged  on  the  book  to  operat- 
ing expenses,  are  proper  capital  charges  to  be  included  in  finding  the 
actual  investment  of  an  electrical  utility  in  a  municipal  acquisition 
valuation.    Re  Los  Angeles  (Cal.)  598. 

TI.  Jfmtphymieal  eletnen$9  o^MMngr  mtlu0. 
a.  Overhead  eospeneee* 

1.  In  general. 

Allowance  for,  paid  for  out  of  earnings,  see  supra,  13. 

Abstract  of  cases  dealing  with  allowances  for,  Appbivnx,  p.  1104. 
Discussion  of  method  of  making  allowances  for  overheads,  see  p.  427. 

14.  An  allowance  of  12  per  cent  for  overhead  expenses  in  a  tele- 
phone rate  valuation  was  held  suiBcient.    Re  Bucher  (111.)  501. 

15.  l%e  overhead  charges  of  a  large  street  railway  system  were  fixed 
at  8  per  cent  of  the  direct  cost  of  the  property,  rather  than  12.74  per 
cent  claimed  by  the  utility,  where  the  system  had  grown  slowly  and 
the  largest  part  of  the  cost  represented  additions  and  improvements 
to  the  existing  property;  a  large  part  of  the  engineering  and  super- 
intendence had  been  supplied  by  officers  whose  salaries  were  charged  to 
operation;  and  engineering  on  rolling  stock  and  electrical  equipment 
was  largely  supplied  by  the  manufacturers.  Bay  State  Rate  Case 
(Mass.)   221. 

P.U.R.1916F. 
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j9«  Ctafli  o/  pr^in^^Hng  and  flwrnohni* 

16.  The  cost  of  financing  a  utility  should  not  be  included  in  the 
valuation  of  a  utility  since  such  expense  should  be  amortized.  Re 
Cincinnati  Gas  k  B.  Co.  (Ohio)  416. 

X7.  No  allowaocfi  should  be  made  in  a  rate  valuation  for  reward 
l9r  promoters'  services  nor  for  cost  of  securing  mohey,  in  the  absence 
ol  evideDoe  that  expenditures  were  made  for  such  purposes.  Bay  State 
Bttto  Cas9  (Mass.)    221. 

Abstract  of  cases  relating  to,  APFsmoz,  p.  1104. 

18.  An  allowance  for  paving  over  an  undergroimd  eleetris  system 
was  made  on  the  basis  of  the  paving  actually  removed  in  the  instal- 
lation of  the  system,  on  prices  prevailing  in  the  eity  at  the  tinw  of 
such  installation.    Re  Cincinnati  Qas  ft  E.  Co.  (Ohio)  416w 

19.  In  relaying  water  mains  in  advance  of  new  pavements,  a  part 
of  the  excess  cost  of  substituting  larger  mains  over  an  amount  already 
allowed  for  smaller  mains  may  be  included  in  a  rate  valuation.  Los 
Banos  v.  West  San  Joaquin  Valley  Water  Co.  (Cal.)  364. 

o.  IH9c&uni  on  bonds, 

20.  Upon  the  reorganization  of  a  railroad  under  §  62  of  the  Missouri 
Public  Service  Conunission  act,  due  allowance  should  be  made  for 
discounts  on  bonds  along  with  the  other  elements  of  value,  although 
the  applicant  did  not  ask  for  such  an  allowance,  as  the  proposed  securi- 
tiea  did  not  exceed  the  lair  value  of  the  property  a«d  the  new  i^oney  to 
bit  put  in  under  the  plan  o<  reorganization*  Be  St,  Irouis  A  S.  F.  B. 
Co.  (Mo.)  49. 

F/J.  Foluoiton  0/  wnrUoular  Mnds  «f  tangible  property. 

a.  JJmdM. 

Abstract  of  case  dealing  with  valuation  of,  Appendix*  p.  1105. 
Discussion  as  to  use  of  market  value  in  valuing  land,  see  p.  652. 

21.  A  utility  is  not  entitled  to  an  allowance  for  the  appreciation  of 
land  in  a  valuation  for  rate  making.  Bay  State  Bate  Case  (Mass.) 
221. 

22.  The  appreciaticm  in  value  of  lots  at  a  water-pumping  station 
from  street  paving,  measured  by  the  cost  of  the  work,  was  not  included 
in  a  rate  valuation,  the  lots  being  in  excess  of  the  utility's  need.    I«os 
Banos  v.  West  San  Joaquin  Valley  Water  Co.  (CaL)  364. 
P.U.B.1916F. 
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h.  JPr€^perty  not  u9ed  or  uBeful  in  pubUe  serviee, 

1,  In  general. 

Abstract  of  cases  dealing  with  valuation  of.  Appendix,  p.  1105. 

23.  In  using  a  condemnation  valuation  as  a  basis  for  fixing  rates^ 
the  value  of  nonoperative  structures  and  of  lands  not  used  or  useful 
should  be  deducted;  and  the  cost  of  additions  and  betterments,  made 
subsequent  to  the  original  findings,  added.  San  Anselmo  v.  Marin  Water 
&P.  Co.  (Cal.)  782. 

24.  Land  not  used  in  public  service  cannot  be  included  in  a  rate 
valuation  although  the  utility  was  obliged  to  purchase  the  land  to  se- 
cure necessary  water  rights  for  the  operation  of  its  plant.  Redding  v. 
Northern  California  Power  Co.   (Cal.)  801. 

25.  A  water  reservoir  supplying  a  few  customers  who  could  be  sup- 
plied without  it  at  practically  no  additional  expense,  shpuld  not  be 
included  in  a  rate  valuation.  San  Anselmo  v.  Marin  Water  k  P.  Co. 
(Cal.)  782. 

2.  Investment  in  excess  of  present  needs. 

26.  Investment  in  plant  in  excess  of  present  needs,  after  making 
adequate  provision  for  reserve  facilities  to  take  care  of  operating  con- 
tingencies and  prospective  increases  in  business,  must  be  excluded  in  fix- 
ing the  value  for  rate  making.  Redding  y.  NorUiem  California  Power 
Co.  (Cal.)  801. 

8.  Supplies  Icept  for  sale, 

27.  The  value  of  poles  kept  by  a  telephone  company  for  tale  to 
farmer  line  companies  should  not  be  allowed  upon  a  rate  valuation.  Se 
Bucher  (111.)  501. 

4,  Superseded  or  obsolescent  property, 

28.  No  allowance  was  made  in  a  rate  valuation  for  property  ren- 
dered useless  by  the  electrification  of  horse  railways  and  the  consoli- 
dation of  a  number  of  systems,  in  the  absence  of  evidence  of  the 
amount  and  character  of  the  property  and  the  time  of  its  abandon- 
ment, where  the  electrification  was  made  about  twenty  years  and  the 
consolidations  more  than  ten  years  before, — especially  as  the  rates 
were  being  based  on  the  investment,  rather  than  on  the  reproduction 
cost  less  depreciation.    Bay  State  Rate  Case  (Mass.)  221. 

29.  Property  not  used  in  public  service  because  of  changed  con- 
ditions cailnot  be  included  as  a  part  of  the  investment  for  rate-making 
purposes  where  the  utility  has  had  ample  opportunity  to  sell  it.  Bay 
State  Rate  Case  (Mass.)  221. 

P.U.R.1916F. 
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o.  Property  not  owned  &y  utility. 

30.  Land  held  by  utilities  under  OQ-year  leases,  renewable  forever^ 
should  be  treated  in  an  Ohio  valuation  as  held  under  fee-simple  titles. 
Re  Cincinnati  Gas  k  E.  Co.  (Ohio)  416. 

d.  Property  leased  to  others, 

SL  The  investment  in  street  railway  lines  voluntarily  leased  to  an- 
other company,  and  the  rentals  therefrom,  cannot  be  considered  in 
determining  the  reasonableness  of  rates  for  the  lines  operated  by  the 
company.    Bay  State  Rate  Case  (Mass.)  221. 

e.  Working  capUal. 
1.  In  general. 

32.  On  the  reoi^ganization  of  a  railroad  under  §  62  of  the  Missouri 
Public  Service  Commission  law,  the  Ccmmiission  should  take  into  con- 
sideration the  fact  that  the  company  has  need  of  working  capital.  Re 
St.  Louis  &  S.  F.  R.  Co.  (Mo.)  49. 

33.  A  street  railway  may  be  allowed  a  substantial  working  capital 
including  stores  and  supplies,  although  it  collects  Its  income  from 
day  to  day.    Bay  State  Rate  Case  (Mass.)  221. 

2*  Amounts  allowed. 

34.  Ab  allowance  of  $150,108  was  made  for  working  capital  for  an 
electrical  utility  having  a  total  value  of  $8,753,500.21.  Re  Cincinnati 
Gas  ft  E.  Co.  (Ohio)  416. 

35.  A  working  capital  of  $400  was  allowed  in  a  rate  valuation  of  a 
telephone  plant  which  would  cost  $9,167  to  reproduce  new  and  which 
had  a  present  value  of  $6,649.    Re  Bucher  (IlL)  501. 

VIII.  Valuation  of  particular  Tcinds  of  intangible  property, 
a.  Going  value. 

Right  to  increased  earnings  because  of  failure  to  earn  expected  profits 
in  early  years,  see  Return,  1. 

Rates  for  utility  whose  business  is  in  the  development  stage,  see  Re- 
turn, 16. 

Abstract  of  cases  dealing  with  allowances  for.  Appendix,  p.  1108. 
Definitions  of  going  value,  see  p.  665. 

36.  Upon  the  reorganization  of  a  railroad  under  §  62  of  the  Mis- 
souri Public  Service  Commission  law,  the  (Commission  should  take  into 
account  the  fact  that  the  property  is  being  successfully  operated  with 
an  efficient  working  organization,  although  the  finances  of  the  company 
may  not  have  been  working  successfully.  Re  St.  Louis  k  S.  F.  R.  Cp. 
(Mo<)  40. 

P.UJ1.1916F. 
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37.  The  going  value  of  an  electric  utility  cannot  be  determined  in 
a  municipal  acquisition  vmltiation  by  tttpitnlistog  «t  6  per  cent  the  net 
earninga,  on  the  theory  that  a  return  of  at  least  8  per  cent  is  perma- 
nently assuredt  and  deducting  from  such  amount  the  present  value  of 
the  physical  property;  but  some  consideration  win  be  given  earnings 
yielding  a  return  in  excess  of  8  per  cent.    Re  Los  Angeles  (Cal.)  9d3. 

38.  AUowance  for  the  cost  of  developing  a  business  must  be  meas- 
ured by  the  reasonableness  of  the  expenditures,  since  the  accrued  deficit, 
although  indicatting  the  cost,  cannot  be  aoapled  as  <SMifiliisi¥e  thai  the 
expenditures  w»e  rsnMnabls,  or  that  the  expsBdituces  nuule  added  any 
value  to  the  prepeotty.  Bedding. ▼.  Korthsnt  C^JHonU  Power  Co.  <Cal.) 
SOL 

39.  Only  the  expense  of  toproducing  the  franchise  rights  and  privi- 
leges of  an  electrical  utility,  and  not  the  value  of  the  rig^t  to  own  or 
enjoy  the  same  after  it  is  obtained,  shbuM  be  in^laMl  in  a  VaUHition 
of  the  utility,    fte  Cincinnati  Gas  ft  E.  O.  (Oliio^  414. 

Asosrtaiqwent  of^  see  Valuation,  8,  i, 

VOTIHO  TRUST. 

Validity  of,  in  reorganization,  see  Rboboanization,  3. 
Validation  of,  in  reorganization  by  change  in  personnel,  sc 


WAmau 

JuritdioUon  of  Connecticut  Commission  to  a|>prove  waiver  of  rtght 
by  guarantor  of  notes^  see  Sbcukity  Issues,  2. 

WAltfiAO  0  S'lJS. 

Jurisdiction  of  Commission  over  leasing  of  a  warehouse  for  the 
conducting  of  private  business,  see  Cokhissions,  6. 

Abstract  of  cases  dealing  with  warehoitse  rates,  AFPEWini,  p.  Blf9. 
Abstract  of  case  dealing  with  service  by  warehouse,  Appfiimix,  p. 

1088. 

WASHmOTOH. 

Power  of  Commission  to  terminate  rate  contract  executed  prior  to 
Public  Service  Commission  Taw,  see  Ratbs,  8. 


ITABTBw 

Prevention  of  wasebe  of  wa1«r,  see  SnmcB,  25^27,  47. 
Jn  expense  for  reorganization  considered,  see  Valuatioit,  1L 
P.U.R.1916F. 
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WATER. 

TttAe  if  j^Mftl  ikOken  to  1r  tti^^ortioMA  betw^tt  cosatructioii  and 

replacements,  eee  Appobtionment,  2. 
Mte  of  liiiynmiattoti  vi  waMr  utifit^,  ae*  DcPBEGiATiON,  8>  fi. 
DiscriifllnatiMi  Hi  water  ratea,  see  DncaiMiiraiitOir,  1»  9. 
^dsiliMOA  of  Montana  CammiafiDti  over  mniiieipal  waterworks 

i«qiifared  \fy  tameiing  debt  luait^  se^  PdbUo  UttiLirifes,  1. 
Authority  to  make  minimum  charge  for,  see  Rates,  10. 
Reparation  to  state  for  operating  pump  in  prison,  see  Reparation, 

3.  ^ 

Who  sha^l  tear  i/x^penk  oi  Uiattoi  pmaq^  mmaki^g  siiKte  i^laon  to 

obtain  water,  see  Retxtbn,  6. 
Amount  of  return  for  water  utility,  see  StfTttlS,  ^. 
Power  of  WMitaslli  XkaamIMm  ^  m^mke  la  olty,  'apertUing  a 

water  plant,  to  install  mains  and  connections  at  its  own  ex- 
pense, see  Sebvioe,  4. 
Eztensiin  X4  tMTVi^;  iKpane,  Ma  6Ibw%  f«t,  19. 
To  prevention  of  waste,  see  Servics,  26-27,  47. 
Service  by  water  utilities,  see  Sebvicb,  44-47. 
AlHsiiim  mtt  ipavMnaai^  o^ner  Mites  ki  vaMaiifta,  mm  ViOALTtov, 

19. 
Consideration  of  reservoir  supplying  few  customers,  .Hi  ttdttttldft, 

see  Valuation,  25. 

Abstract  of  cases  dealing  with  iq>portionm6nt  by  water  company, 

Appendix,  909. 
Abstract  of  cases  dealing  with  water  rates.  Appendix,  1021. 
Abstract  of  cases  dealing  with  service  of  water  company.  Appendix, 

p.  1088. 

WATER  BIGHTS. 

Consideration  of  land  bought  to  secure  water  rights,  see  Valua- 
tion, 24. 

WEIGHT. 

Refund  of  charge  based  on  minimum  carload  weight  in  excess  of 
actual  weight,  see  Reparation,  1. 

WEST  VOtGIlflA. 

Policy  of  Commission  as  to  interfering  with  municipal  regulation 

of  utility,  see  Municipalities,  1. 
Jurisdiction  of  Commission  to  approve  abandonment  of  service,  see 

Sebviob,  8-10. 

WIRES  AND  CABIiES.  , 

Use  of  life  tables  in  determining  depreciation  of  underground  con- 
duits, see  Depbeciation,  2. 

Table  showing  lives  of  units  of  street  railway,  see  p.  836. 
P.U.R.1916F. 
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WISCOHSIN. 

Jurisdiction  of  CommiBsion  over  tiie  leasing  of  warehonse  or  in- 
dustry sitee  for  the  conduct  of  private  business,  see  Commis- 
sions, 6. 

Jurisdiction  of  Commission  to  order  refund  of  consumers'  payment 
for  installation  of  service  pipes,  see  Rkpabation,  4. 

Power  of  Commission  to  require  a  city,  operating  a  water  plant,  to 
install  mains  and  connections  at  its  own  expense,  see  Skbtigi, 
4. 

WIT1IE88BB. 

Abstract  of  ease  on  qualification  of,  Appeniux,  p.  1108» 

WORKINO  OAPITAIi. 

Allowance  for,  in  TaluatioB,  see  Valuatioh,  S2*Si* 

TEAB. 

Construetion  of  p\amt  calend«r  year,  see  Payment,  1. 

ZOKEFABES. 

Comparison  of  intenirban  aone  fare  with  street  railway  aad 
railroad  fares»  see  Rates,  14. 
P.U.R.1916F. 
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